Supreme Court of the State of New York
Agppellate Division: Second Judicial Department

D39940
Cinl
AD3d Submitted - October 8, 2013
DANIEL D. ANGIOLILLO, J.P.
THOMASA. DICKERSON
LEONARD B. AUSTIN
SYLVIA O. HINDS-RADIX, JJ.
2012-05270 DECISION & ORDER

In the Matter of Board of Education of VahallaUnion
Free School District, appellant, v Valhalla Teachers
Association, et a., respondents.

(Index No. 57909/11)

Shaw, Perelson, May & Lambert, LLP, Poughkeepsie, N.Y. (David S. Shaw and
Caroline E. Nelson of cousnel), for appellant.

Richard E. Casagrande, New York, N.Y. (Christopher M. Callagy of counsel), for
respondent Valhalla Teachers Association.

Jay Worona and Pilar Sokol, Latham, N.Y., for New York State School Boards
Association, Inc., amicus curiae.

In a proceeding pursuant to CPLR article 75 to permanently stay arbitration, the
petitioner appeal sfrom an order of the Supreme Court, Westchester County (O. Bellantoni, J.), dated
March 27, 2012, which denied the petition.

ORDERED that the order is reversed, on the law, with costs, and the petition to
permanently stay arbitration is granted.

The petitioner, the Board of Education of the Vahalla Union Free School District
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(hereinafter the Board), entered into a collective bargaining agreement (hereinafter the CBA) with
therespondent VValhalla Teachers Association (hereinafter the VTA). The CBA required, inter dia,
that, where a teacher’ s position has been “excessed” and another position becomes available, the
Board must appoint the teacher whose position was excessed to the available position, if the teacher
iscertified in the teaching areain the available position. At some point at the end of the 2010/2011
school year, a Spanish language teacher retired, and her position became available. On June 28,
2011, the position wasfilled. InaJuly 12, 2011, meeting, the Board “ excessed” the position of Lisa
Petek, ateacher of English as a second language.

TheVTA filed agrievance on behalf of Petek, claiming that Petek, who was certified
to teach Spanish and had experience teaching the subject in another school district, should have been
appointed to the vacant position. The Superintendent of Schools denied the grievance, which was
appealed to the Board. The VTA waived its right to a hearing and demanded arbitration pursuant
to the CBA’ sgrievance procedures. The Board then filed apetition to permanently stay arbitration,
asserting that the CBA provision at issue conflicted with public policy and the mandates of the
Education Law. The Supreme Court denied the petition.

Unlike general labor disputesin the private sector involving arbitration, the intent to
arbitrate of parties to a collective bargaining agreement in the field of public employment may not
be presumed (see Matter of Acting Supt. of Schools of Liverpool Cent. School Dist. [United
Liverpool Faculty Assn.], 42 NY2d 509, 513, 514). “[1]t must be taken, in the absence of clear,
unequivocal agreement to the contrary, that the board of education did not intend to refer differences
which might ariseto thearbitration forum,” and such reference may not be based on implication (id.
at 514). The Court of Appeals has articulated a two-part test to determine whether a dispute is
amenableto arbitration: (1) whether anything in astatute, constitution, or public policy prohibitsthe
parties from referring the dispute to arbitration; and (2) whether the language of the CBA indicates
aclear agreement between the parties to arbitrate the matter (see id.; see also Matter of Board of
Educ. of Watertown City School Dist. [Watertown Educ. Assn.], 93 NY 2d 132; Matter of Board of
Educ. of Deer Park Union Free School Dist. v Deer Park Teachers Assn., 77 AD3d 747, 747-748).

TheEducation Law grantsdiscretion to theboard of education, upon recommendation
of the superintendent of schools, to appoint “qualified” teachers to nontenured teaching positions
(see Education Law 88 3012[1][a]; 1709[16]). Whether a prospective candidate is possessed of
gualifications “is aresponsibility of the type that may not be bargained away, asit is centra to the
mai ntenance of adequate standardsin the classroom” (Matter of Three Vil. Teachers Assn.v Three
Vil. Cent. School Dist., 128 AD2d 626, 627).

Here, the Supreme Court erred in concluding that this dispute was subject to
arbitration. The CBA provision atissuemandatesthat the Board appoint a“ certified” teacher, whose
position has been “excessed,” to a vacant position in the teacher’s area of certification. While
certification may be acentral qualification, the Board has the discretion, under the Education Law,
to prescribe additional qualifications (see Education Law § 2573[9]). The CBA, in effect, divests
the Board of itsdiscretion by mandating automatic appointment of certified teacherswithout inquiry
into any additional qualifications the Board may have prescribed. This discretion may not be
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bargained away (see Honeoye Falls-Lima Cent. School Dist. v Honeoye Falls-Lima Educ. Assn., 49
NY 2d 732, 734; see also Board of Educ., Great Neck Union Free School Dist. v Areman, 41 NY 2d
527). Accordingly, theBoard’ spetitionfor apermanent stay of arbitration should have been granted.

ANGIOLILLO, J.P., DICKERSON, AUSTIN and HINDS-RADIX, JJ., concur.

ENTER:
Y

Aprilanne’ Agostino
Clerk of the Court
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