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Appeal from an order of the Supreme Court, Erie County (Joseph D.
Mintz, J.), entered April 19, 2007.  The order, among other things,
denied that part of the cross motion of defendant Catholic Health
System, doing business as Kenmore Mercy Hospital, for a protective
order.  

It is hereby ORDERED that the order so appealed from is
unanimously affirmed without costs.

Memorandum:  In appeal No. 1, defendant Catholic Health System,
doing business as Kenmore Mercy Hospital (KMH), appeals from an order
that, inter alia, granted that part of plaintiff’s motion to compel
the production of four documents referenced in the contract between
KMH and Elder Medical Services, P.C. (contract) and denied that part
of KMH’s cross motion for an order of protection with respect to those
documents.  In appeal No. 2, KMH appeals from an order denying its
motion for, inter alia, leave to renew that part of its cross motion
and its opposition to that part of plaintiff’s motion with respect to
the four documents referenced in the contract.  We conclude with
respect to the order in appeal No. 1 that Supreme Court did not abuse
its discretion by compelling KMH to produce the four documents
referenced in the contract.  Those documents were within the scope of
plaintiff’s discovery requests and detailed the policy and procedures
concerning the treatment of patients at KMH, and thus they are
relevant to the allegations of medical malpractice in
plaintiff’s complaint (see Kern v City of Rochester, 261 AD2d
904, 905).  
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We conclude with respect to the order in appeal No. 2 that the
court properly denied that part of the motion for leave to renew.  The
affidavit of KMH’s Vice President of Compliance and Administrative
Services submitted in support thereof failed to present new facts and,
in any event, KMH failed to establish a reasonable justification for
its failure to present that affidavit in support of its cross motion
or in opposition to plaintiff’s motion (see Blazynski v A. Gareleck &
Sons, Inc., 48 AD3d 1168, 1170, lv dismissed in part and denied in
part 11 NY3d 825; Robinson v Consolidated Rail Corp., 8 AD3d 1080).  

Entered:  February 6, 2009 JoAnn M. Wahl
Clerk of the Court


