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Appeal from a judgment of the Supreme Court, Erie County (Penny
M. Wolfgang, J.), rendered October 4, 2006.  The judgment convicted
defendant, upon his plea of guilty, of absconding from temporary
release in the first degree.  

It is hereby ORDERED that the judgment so appealed from is
unanimously modified as a matter of discretion in the interest of
justice and on the law by vacating the DNA databank fee and as
modified the judgment is affirmed. 

Memorandum:  On appeal from a judgment convicting him upon his
plea of guilty of absconding from temporary release in the first
degree (Penal Law § 205.17), defendant contends that Supreme Court
erred in imposing a DNA databank fee pursuant to Penal Law § 60.35
(former [1] [e]).  We agree.  That fee may be imposed only “where the
offender has been convicted within the previous five years of one of
the other felonies specified in this subdivision,” i.e., Executive Law
§ 995 (7) (§ 995 [7] [a]; see Penal Law § 60.35 [former (1) (e)]), and
defendant’s prior conviction of forgery in the second degree is not
one of those specified felonies.  Although defendant failed to
preserve his contention for our review (see CPL 470.05 [2]; People v
King, 57 AD3d 1495), we exercise our power to review it as a matter of
discretion in the interest of justice (see CPL 470.15 [6] [a]), and we
therefore modify the judgment accordingly.
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