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Appeal from an order of the Supreme Court, Erie County (Donna M.
Siwek, J.), entered January 16, 2008 in a postjudgment divorce action.
The order, inter alia, awarded defendant attorney’s fees In connection
with a prior appeal.

It is hereby ORDERED that the order so appealed from is
unanimously modified on the law by vacating that part awarding
defendant attorney’s fees iIn connection with the prior appeal and by
providing that defendant is awarded the amount of $20,138.06 for
attorney’s fees and expenses and as modified the order is affirmed
without costs.

Memorandum: On a prior appeal, we concluded that one of the
issues to be determined at a subsequent hearing to be conducted by
Supreme Court was the amount of attorney’s fees to be awarded to
defendant in this postjudgment divorce action, based on “ “the extent
and value of the services rendered” ” (Gentile v Gentile, 31 AD3d
1158, 1159). We now agree with plaintiff on this appeal following the
hearing that the court erred In awarding defendant attorney’s fees In
connection with the prior appeal inasmuch as the retainer agreement
between defendant and her attorney specifically exempted attorney’s
fees incurred in connection with appellate services (see Matter of
Castellano v Ross, 19 AD3d 1020, 1021). The record establishes that
attorney’s fees in connection with the prior appeal total $3,860, and
we therefore modify the order accordingly. We otherwise affirm the
order for reasons stated in the decision at Supreme Court.
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