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PRESENT: SCUDDER, P.J., PERADOTTO, CARNI, GREEN, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

Rl CHARD MORGAN, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALO, | NC., BUFFALO ( AVANDA TOWNSEND
TI MOTHY P. MJURPHY, OF COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, 111, DI STRICT ATTORNEY, BUFFALO (M CHAEL J. HI LLERY
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Suprenme Court, Erie County (Penny
M Wl fgang, J.), rendered Septenber 25, 2006. The judgnment convicted
def endant, upon a jury verdict, of burglary in the second degree,
grand larceny in the third degree, crimnal possession of a forged
instrunment in the second degree and crim nal possession of a
controll ed substance in the seventh degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
reversed on the law and a new trial is granted.

Menorandum  On appeal from a judgnment convicting himupon a jury
verdict of, inter alia, burglary in the second degree (Penal Law §
140.25 [2]), defendant contends that Suprene Court erred in permtting
the prosecutor to exercise a perenptory challenge to exclude a bl ack
prospective juror. W agree. Follow ng defendant’s Bat son objection,
t he prosecutor explained that she excluded the prospective juror in
guestion because (1) the prospective juror indicated that she had
served on a jury in a crimnal case “years ago” but could not recal
what the case involved; (2) the prospective juror acknow edged t hat
she knew peopl e who used cocaine; and (3) the prospective juror’s son
had been accused of a crine “years ago” and was not convicted. 1In
response to the prosecutor’s expl anation, defense counsel noted that
anot her prospective juror had been accused of a crinme and was not
chal I enged by the prosecutor on that or any other ground. Likew se,
def ense counsel noted that another prospective juror admtted that he
knew soneone who used cocai ne and that prospective juror also was not
chal | enged by the prosecutor. Finally, defense counsel contended that
the son of the chall enged prospective juror, “not herself, twenty
years ago in Famly Court as a juvenile mght have had sonething. And
for the fact that she can’t renenber sonething that she served on
years ago, | don’'t see howthat's relevant. | haven't heard one race
neutral explanation yet.” Upon the court’s denial of defendant’s
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Bat son chal | enge, defense counsel asked the court to articulate the
grounds for its ruling. In response, the court stated only that
“[t]he grounds were quite sufficient as stated by the District
Attorney,” and that “there is no pattern of discrimnation.”

On the record before us, we agree with defendant that reversal is
requi red based on the court’s denial of defendant’s Batson chall enge.
Trial courts are required to follow a three-step procedure in
determ ni ng whet her a perenptory chall enge has been used to exclude a
prospective juror based on race: “As a first step, the noving party
bears the burden of establishing a prima facie case of discrimnation
in the exercise of perenptory chall enges. Second, the nonnoving party
must give a race-neutral reason for each potential juror challenged.
In step three, the court determ nes whether the reason given is nerely
a pretext for discrimnation” (People v Smocum 99 Ny2d 418, 420; see
Peopl e v Payne, 88 Ny2d 172, 181). “The third step of the Batson
inquiry requires the trial court to nmake an ultinmate determ nation on
the issue of discrimnatory intent based on all of the facts and
ci rcunst ances presented” (Snocum 99 NY2d at 422). That determ nation
presents a “question of fact, focused on the credibility of the
race-neutral reasons” (id.; see generally People v Allen, 86 Ny2d 101,
110), and thus great deference is accorded to the determ nation of the
trial court (see Hernandez v New York, 500 US 352, 364-365; People v
Carter, 38 AD3d 1256, 1256-1257, |v denied 8 NY3d 982).

In this case, the prosecutor nmet her “quite mninmal” burden at
t he second stage of the Batson inquiry (Payne, 88 Ny2d at 183),
i nasmuch as she articulated three “facially neutral” reasons for
excluding the prospective juror at issue (Allen, 86 Ny2d at 109; see
Snmocum 99 Ny2d at 422). At that point, the court should have
proceeded to the third step of the Batson inquiry, nanely, “a
determ nation of pretext” (Smocum 99 Ny2d at 423). Instead, however
the court summarily concluded that the prosecutor’s stated reasons for
exercising the perenptory challenge in question were sufficient
wi t hout determ ning whether those reasons “shoul d be believed”
(Hernandez, 500 US at 365; see Snmocum 99 Ny2d at 422-423; see al so
Dol phy v Mantell o, 552 F3d 236, 239; Jordan v Lefevre, 206 F3d 196,
201). The court’s acceptance of the prosecutor’s reasons w thout an
assessnment of credibility is particularly troubl esone where, as here,
t he defendant rebutted each of the proffered reasons. Defendant
rebutted two of the prosecutor’s race-neutral explanations by show ng
that simlarly-situated prospective jurors were not challenged by the
prosecutor. The remaining reason articul ated by the prosecut or—that
the prospective juror could not renmenber the specifics of a trial in
whi ch she had served as a juror nore than a decade earlier—was not
relevant to the prospective juror’s qualifications to serve in this
case. Contrary to the prosecutor’s assertion that the prospective
juror did not “remenber what the verdict was” in the prior case the
record reflects that the prospective juror was never asked such a
guestion. Nonetheless, the court nerely accepted the prosecutor’s
expl anations w t hout determ ning whet her those expl anations were
pretextual, a practice that, in our view, “falls short of a
“meani ngful inquiry into the question of discrimnation ” (Snocum 99
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NY2d at 423, quoting Jordan, 206 F3d at 201).

| nasmuch as the court failed to nake the requisite credibility
determ nation at step three of the Batson inquiry, there is no basis
upon which to defer to the trial court on this record (see Dol phy, 552
F3d at 239; Jordan, 206 F3d at 201). Although the dissent concl udes
that the prospective juror was not simlarly situated to the other
prospective jurors who ultimately were seated because those jurors did
not possess all three characteristics cited by the prosecutor, neither
the prosecutor nor the court articulated that ground as a basis for
denyi ng defendant’s Batson challenge. |In our view, a post hoc
justification for a party’ s use of a perenptory chall enge cannot
excuse the failure of a trial court to engage in the requisite inquiry
at the time of trial. As the Court of Appeals stated in Payne (88
NY2d at 183), trial courts “nmust in all cases nake a step three
pretext determnation . . . [and it is] the trial courts’
responsibility to make a sufficient record to allow for nmeani ngful
appel l ate review that insures and reflects that each party fulfills
its burden and has an opportunity for input.” That record should
“reflect[ ] the basis for [the trial court’s] rulings” (id. at 184).
Here, the court failed to nmake any determ nation on the record with
respect to the issue of pretext. Even assum ng, arguendo, that the
court “inplicitly determ ned” that the prosecutor’s explanations were
not pretextual (People v Parker, 304 AD2d 146, 156, |v denied 100 Ny2d
585), we conclude that such a determ nation is not supported by the
record in this case (cf. People v Robinson, 1 AD3d 985, 986, |v denied
1 Ny3d 633, 2 Ny3d 805).

We further note that the court also erred in denying defendant’s
Bat son chal l enge on the ground that there was “no pattern of
discrimnation.” It is well established that “a prinma facie case may
be made based on the perenptory challenge of a single juror that gives
rise to an inference of discrimnation” (Shmocum 99 Ny2d at 422), and
that the “[i] nproper renoval of even a single juror nay be a violation
of equal protection” (id. at 423). W therefore reverse the judgnent
of conviction and grant a newtrial (see People v WIlnot, 34 AD3d
1225, 1226, |v denied 8 NY3d 886).

Al though we are granting a new trial on Batson grounds and thus
need not address the contention of defendant that he was deprived of a
fair trial by prosecutorial m sconduct, we neverthel ess note our
strong di sapproval of the m sconduct of the prosecutor on sunmation in
inproperly shifting the burden of proof onto defendant and in
i nproperly vouching for the credibility of the People’ s w tnesses.
Anmong ot her objectionable remarks, the prosecutor stated on summation
that “[t]he only way that you can find the defendant not guilty of
burglary is if you believe that he falsely admtted to a crinme that he
didn't commt.” The prosecutor also stated that, “to believe what
[ def endant] want[s] you to believe, you have to conclude that [two
police detectives] are liars. Two police officers with forty years of
experience between them. . . They're going to cone in here and
perjure thensel ves on the stand, and ri sk prosecution thensel ves, for
what ? For this?”
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Contrary to the further contention of defendant, we concl ude that
the court properly refused to suppress his statenent to the police on
the grounds that the statenent was the product of an unlawful arrest
and was obtained in violation of his Mranda rights. The record of
t he suppression hearing establishes that the police had probabl e cause
to arrest defendant based upon information provided by an identified
citizen informant and other w tnesses (see People v Brito, 59 AD3d
1000, Iv denied 12 NY3d 814; People v Crews, 162 AD2d 462, |v denied
76 NY2d 854). In addition, the record of the suppression hearing
supports the court’s conclusion that defendant know ngly, voluntarily,
and intelligently waived his Mranda rights before he nade his
statenent to the police (see People v Shaw, 66 AD3d 1417, 1418, |v
denied 14 NY3d 773). Defendant failed to preserve for our review his
chall enge to the legal sufficiency of the evidence inasmuch as he made
only a general notion for a trial order of dismssal (see People v
Gray, 86 Ny2d 10, 19). In addition, viewing the evidence in |ight of
the el ements of the crinme of burglary as charged to the jury (see
Peopl e v Dani el son, 9 NY3d 342, 349), we conclude that the verdict is
not agai nst the wei ght of the evidence (see generally People v
Bl eakl ey, 69 NY2d 490, 495).

In view of our determnation with respect to the Batson issue, we
do not address defendant’s renai ni ng contentions.

Al'l concur except Scupber, P.J., and Carni, J., who dissent and
vote to affirmin the follow ng Menorandum W respectfully disagree
wi th the concl usion of our colleagues that Suprene Court erred in
denyi ng defendant’ s Batson challenge. W therefore dissent.

While the majority criticizes the court for failing to conduct a
“meani ngful inquiry into the question of discrimnation,” we note that
this Court has frequently approved the trial court’s practice of
“inplicitly” determ ning that race-neutral explanations offered by the
prosecutor are not pretextual (see e.g. People v D ckerson, 55 AD3d
1276, 1277, |v denied 11 NY3d 924; People v Carmack, 34 AD3d 1299,
1301, Iv denied 8 NY3d 879; People v Dandridge, 26 AD3d 779, 780). 1In
addition, the court’s determ nation that the race-neutral reasons
of fered by the prosecutor are not pretextual is entitled to deference
(see People v Wlls, 7 NY3d 51, 59; D ckerson, 55 AD3d at 1277,

Dandri dge, 26 AD3d at 780). Judicial deference is especially
appropriate where, as here, the assessnent turns on the credibility of
the attorney exercising the challenge (see People v Hernandez, 75 Ny2d
350, 356, affd 500 US 352). Although the mgjority concludes that the
court failed to nake “any” determ nation on the record as to the
prosecutor’s credibility on the issue of pretext, we are m ndful of
the well-settled principle that “[t]rial courts . . . need not recite
a particular fornmula of words, or mantra” in applying the third Batson
prong (Dol phy v Mantell o, 552 F3d 236, 239). “The trial court is not
conpelled to make intricate factual findings in connection with its
ruling in order to conply with Batson” (Messiah v Duncan, 435 F3d 186,
198). The Second Circuit in Messiah cited MIler-El v Cockrell (537
US 322, 347), which as set forth in Messiah explains that “ ‘a state
court need not make detailed findings addressing all the evidence
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before it’ to render a proper Batson ruling” (Messiah, 435 F3d at

198). “As long as a trial judge affords the parties a reasonable
opportunity to nmake their respective records, he [or she] nay express
[a] Batson ruling on the credibility of a proffered race-neutral
explanation in the formof a clear rejection or acceptance of a Batson
chal l enge” (id., citing MKinney v Artuz, 326 F3d 87, 100). The court
in Messiah quoted from McKi nney for the proposition that,

“ *Ta]lthough reviewi ng courts m ght have preferred the trial court to
provi de express reasons for each credibility determ nation, no clearly
established federal law required the trial court to do so.” ”

Here, after being provided with an opportunity to satisfy his
“ultinmate burden of persuading the court” that the prosecutor’s race-
neutral reasons were pretextual (People v Smocum 99 Ny2d 418, 422),
def ense counsel requested that the court articulate the grounds for

denyi ng defendant’ s Batson challenge. |In response, the court stated
that “[t]he grounds were quite sufficient as stated by the District
Attorney.” In our view, that “ ‘unanbiguous rejection’ " of

def endant’ s Batson chal |l enge denonstrates with sufficient clarity that
the trial court (1) deened defendant to have failed to neet his
ultimate burden of showing that the prosecutor’s proffered race-
neutral explanations were pretextual and (2) credited the prosecutor’s
race-neutral explanations for striking the subject venireperson

(Dol phy, 552 F3d at 239, quoting Messiah, 435 F3d at 198). Thus, we
conclude that the court fulfilled its duty to rule at the so-called
“step three” of the Batson framework by expressing its intention to
refuse to strike the subject venireperson after listening to the
chal I enge, the race-neutral explanations and the argunents of the
prosecutor and defense counsel.

We therefore cannot agree with the majority’s concl usion,
apparently based upon the absence of formulaic words, a “talismanic
recitation of specific words,” or a credibility mantra, that the court
failed to nake any determ nation as to pretext or the prosecutor’s
credibility (Galarza v Keane, 252 F3d 630, 640 n 10).

The record establishes that the prosecutor offered three race-
neutral reasons for exercising the perenptory challenge in question.
First, the venireperson’s son was accused but not convicted of a crine
because, as the venireperson described it, the case was “thrown out.”
This is a race-neutral reason for exercising a perenptory challenge
(see People v Noone, 8 AD3d 97, 98). Second, the venireperson stated
t hat she knew persons who used cocaine - the same controll ed substance
supporting one of the counts of the indictnment against defendant. As
the majority properly concludes, this is also a race-neutral
expl anat i on.

Third, the venireperson was unable to provide details of the
nature or outconme of a crimnal trial in which she served as a juror
The majority concludes that the venireperson’s prior jury service is
“Irrelevant” to the service of the venireperson in this case. W
di sagree. A perenptory chall enge based upon prior jury service i s not
only relevant and race-neutral but, in addition, it is “ ‘not
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pretextual on [its] face’ ” (People v Richie, 217 AD2d 84, 89, |v
deni ed 88 Ny2d 940, quoting People v Di xon, 202 AD2d 12, 18).

The majority concludes that defendant rebutted two of the
prosecutor’s race-neutral explanations by showing that “simlarly-
situated” venirepersons were not challenged by the prosecutor. Thus,
because the majority has placed this characterization upon the
conparative anal ysis, and not because it was specifically articul ated
by the prosecutor, we are conpelled to address it herein. In our
view, the record does not support the conclusion that the other
veni repersons not chall enged were “simlarly-situated” as the
chal | enged venireperson. One of the venirepersons shared the singul ar
characteristic of having been accused, but not convicted, of a crine.
However, this venireperson did not share the characteristics of prior
jury service and know ng anyone who used cocai ne. The other
veni reperson, also described by the majority as “simlarly situated,”
shared the singular characteristic of know ng persons who used
cocaine. Inportantly, that venireperson did not share the
characteristics of prior jury service and having had a fam |y nenber
accused but not convicted of a crine.

Thus, in our view, although the challenged venireperson shared
one simlar characteristic wwth each of two other venirepersons, it is
not accurate to describe all three venirepersons as “simlarly
situated.” |Indeed, “uneven application of neutral factors may not
al ways indicate pretext, however, but sinply an inconplete
understanding of the full reasons for the prosecutor’s decision to
seat some jurors while challenging others” (People v Allen, 86 Ny2d
101, 110).

Def endant, as the noving party, had the ultinmte burden of
persuadi ng the court that the prosecutor’s reasons were nerely a
pretext for intentional discrimnation (see People v Payne, 88 Ny2d
172, 183-184). Inasnuch as the People nmet their burden by “ ‘offering
[three] facially neutral reason[s] for the chall enge—even if [those]
reason[s] [were] ill-founded—so | ong as the reason[s] [do] not
vi ol ate equal protection . . ., we cannot say that the prosecutor’s
justifications for the use of the perenptory chall enge were
i nadequate’ " (Wells, 7 Ny3d at 59).

We have reviewed the remai ning contentions of defendant that were
not addressed by the majority in light of its Batson determ nation,
and we conclude that they are without nerit. W therefore would
affirmthe judgnent.

Patricia L. Morgan

Entered: July 2, 2010
Cerk of the Court
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PRESENT: SCUDDER, P.J., PERADOTTO, CARNI, GREEN, AND GORSKI, JJ.

IN THE MATTER OF THE STATE OF NEW YORK
PETI TI ONER- RESPONDENT,

\% MVEMORANDUM AND ORDER
STEVEN CHRI SMAN, AN | NMATE I N THE CUSTODY

OF NEW YORK STATE DEPARTMENT OF CORRECTI ONAL
SERVI CES, RESPONDENT- APPELLANT.

EMVETT J. CREAHAN, DI RECTOR, MENTAL HYA ENE LEGAL SERVI CE, UTI CA
(JANINE E. FRANK OF COUNSEL), FOR RESPONDENT- APPELLANT.

ANDREW M CUOMO, ATTORNEY GENERAL, ALBANY ( ANDREW B. AYERS OF
COUNSEL), FOR PETI TI ONER- RESPONDENT.

Appeal from an order of the Suprene Court, Herkiner County
(Mchael E. Daley, J.), entered Decenber 15, 2008 in a proceeding
pursuant to Mental Hygiene Law article 10. The order, inter alia,
continued respondent’s conmtnment to a secure treatnment facility.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Respondent appeals from an order pursuant to Mental
Hygi ene Law article 10 that, inter alia, continued his conmtnment to a
secure treatnent facility based on a jury finding that he is a
detai ned sex offender with a nental abnormality that predi sposes him
to commt further sex offenses. W reject respondent’s contention
that, because there were “conflicting expert opinions,” petitioner
failed to establish by clear and convincing evidence that respondent
suffered froma nmental abnormality (see 8 10.07 [d]; Matter of State
of New York v Tinothy JJ., 70 AD3d 1138, 1140; Matter of State of New
York v Shawn X., 69 AD3d 165, 168, |v denied 14 NY3d 702). The jury
verdict is entitled to great deference based on the jury' s opportunity
to evaluate the weight and credibility of conflicting expert testinony
(see Matter of State of New York v Donald N., 63 AD3d 1391, 1394).

Respondent failed to preserve for our review his further
contention that Suprenme Court erred in admtting in evidence various
docunentary exhibits, except insofar as he objected to the adm ssion
in evidence of his crimnal records fromFlorida (see generally CPLR
5501; Palmer v CSX Transp., Inc. [appeal No. 2], 68 AD3d 1626, 1627-
1628). Even assum ng, arguendo, that respondent’s crimnal records
fromFlorida were not properly certified, we conclude that, under the
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ci rcunstances of this case, the lack of certification is at nost a
technical irregularity that may be di sregarded (see CPLR 2001,
Borchardt v New York Life Ins. Co., 102 AD2d 465, 467, affd 63 Ny2d
1000, rearg denied 64 NY2d 776). Respondent contends that he was
denied a fair trial based on the m sconduct of the Assistant Attorney
CGeneral. Respondent failed to object to the majority of the instances
of alleged m sconduct at issue, and thus he failed to preserve his
contention with respect to those instances for our review (see Short v
Dal oia, 70 AD3d 1384). Wth respect to the single instance of alleged
m sconduct that is preserved for our review, we conclude that the
conduct of the Assistant Attorney General was not so egregious or
prejudicial as to deny respondent his right to a fair trial (see
Duncan v Mount St. Mary’s Hosp. of Niagara Falls, 272 AD2d 862, 863,

| v deni ed 95 Ny2d 760).

Respondent failed to preserve for our review his contention that
the verdict sheet was inproper (see Halbreich v Braunstein, 13 AD3d
1137, Iv denied 5 NY3d 704). 1In any event, that contention |acks
merit inasnmuch as respondent failed to denonstrate that the jury was
confused by the verdict sheet (see generally Alvarado v Dillon, 67
AD3d 1214, 1215-1216).

Patricia L. Mrgan

Entered: July 2, 2010
Clerk of the Court
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CONSTANCE J. ANDRI TZ, AS ADM NI STRATRI X
OF THE ESTATE OF GERALD J. ANDRI TZ, DECEASED,
PLAI NTI FF- RESPONDENT,

\% ORDER

TOMWM OF SALI NA, ET AL., DEFENDANTS,
AND FEDERAL EXPRESS CORPORATI ON,
DEFENDANT- APPELLANT.

FEDERAL EXPRESS CORPORATI ON, THI RD- PARTY
PLAI NTI FF,

Vv

AEROVECH, | NC., TH RD- PARTY DEFENDANT- APPELLANT.

CI TY OF SYRACUSE, SECOND THI RD- PARTY PLAI NTI FF,
\%

AEROVECH, I NC., SECOND THI RD- PARTY
DEFENDANT- APPELLANT.

CONSTANCE J. ANDRI TZ, AS ADM NI STRATRI X

OF THE ESTATE OF GERALD J. ANDRI TZ, DECEASED,
PLAI NTI FF- RESPONDENT,

\Y,

HANCOCK | NTERNATI ONAL ASSOCI ATES, | NC., DEFENDANT,
AND AERO SYRACUSE, LLC, DEFENDANT- APPELLANT.

SUGARVAN LAW FI RM LLP, SYRACUSE (JENNA W KLUCSI K OF COUNSEL), FOR
DEFENDANT- APPELLANT FEDERAL EXPRESS CORPORATI ON.

BARRY, MCTI ERNAN & WEDI NGER, EDI SON, NEW JERSEY ( RI CHARD W WEDI NGER
OF COUNSEL), FOR THI RD- PARTY DEFENDANT- APPELLANT, SECOND THI RD- PARTY
DEFENDANT- APPELLANT AND DEFENDANT- APPELLANT AERO SYRACUSE, LLC.

PAUL WLLIAM BELTZ, P.C., BUFFALO (STEPHEN R. FOLEY OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal s from an order of the Suprenme Court, Onondaga County
(Brian F. DeJoseph, J.), entered July 21, 2008. The order granted the
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notion of plaintiff for partial summary judgnment and denied the notion
of defendant Federal Express Corporation for partial summary judgnent.

Now, upon reading and filing the stipulation of discontinuance
signed by the attorneys for the parties on April 28, 2010,

It is hereby ORDERED that said appeal s are unani nously di sm ssed
Wi t hout costs upon stipul ation.

Patricia L. Mrgan

Entered: July 2, 2010
Clerk of the Court
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PRESENT: CENTRA, J.P., PERADOTTO, LINDLEY, GREEN, AND GORSKI, JJ.

IN THE MATTER OF ANDREW J. SCHOLL,
PETI TI ONER- RESPONDENT,

\% ORDER

MARY ANN LOY, RESPONDENT- APPELLANT.

ABBI E GOLDBAS, UTI CA, FOR RESPONDENT- APPELLANT.
PETER J. DDA ORG O JR, UTICA FOR PETI TI ONER- RESPONDENT.

WLLI AM L. KOSLOSKY, ATTORNEY FOR THE CHI LD, UTICA, FOR | SABELLA S. S.

Appeal from an order of the Fam |y Court, Oneida County (Randa
B. Caldwell, J.), entered Decenber 29, 2008 in a proceedi hg pursuant
to Famly Court Act article 6. The order, inter alia, granted custody
of the subject child to petitioner.

Now, upon reading and filing the stipulation of discontinuance
signed by the attorneys for the parties on June 18 and 23, 2010 and by
the Attorney for the Child on June 19, 2010,

It is hereby ORDERED that said appeal is unaninously dism ssed
Wi t hout costs upon stipul ation.

Patricia L. Mrgan

Entered: July 2, 2010
Clerk of the Court
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THOVAS M SULLI VAN, PLAI NTI FF- APPELLANT,
\% MVEMORANDUM AND ORDER

TROSER MANAGEMENT, | NC., DEFENDANT- RESPONDENT.
(APPEAL NO. 1.)

J. RAYMOND BROMN, PENFI ELD, FOR PLAI NTI FF- APPELLANT.

KAVAN, BERLOVE, MARAFI OTl, JACOBSTEIN & GOLDVAN, LLP, ROCHESTER
(RICHARD GLEN CURTI'S OF COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Mnroe County (Kenneth
R Fisher, J.), entered January 29, 2009. The order granted
defendant’s notion to strike plaintiff’s demand for a jury trial and
denied plaintiff’s cross notion for partial summary judgnent.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |law by granting the cross notion and as
nodified the order is affirmed w thout costs.

Menmorandum  Plaintiff, defendant’s former director of sales for
the operation of a ski resort, comenced this action seeking, inter
alia, an 18%equity interest in defendant corporation. Defendant
thereafter issued to plaintiff 18% of its shares of stock, and the
di spute now relates to the value of that stock under the parties
“buy-sell” agreenment (agreenent). According to plaintiff, the
purchase price provision of the agreenment is unenforceable, and the
value of plaintiff’s stock should therefore be determ ned pursuant to
the formula set forth in Lewis v Vladeck, Elias, VW adeck, Zimy &
Engel hard (57 NY2d 975), i.e., based on a percentage interest in
defendant’ s assets. According to defendant, however, this Court in a
prior appeal has already decided that the agreenent is enforceable
(Sullivan v Troser Mgt., Inc., 34 AD3d 1233) and that an issue of fact
exists with respect to the nethod of determ ning the val ue of
plaintiff’s stock.

As a prelimnary matter, we conclude that Suprene Court properly
granted defendant’s notion to strike plaintiff’s demand for a jury
trial inasmuch as the anended conplaint asserts causes of action
seeking equitable relief. It is well settled that plaintiff’s
“del i berate joinder of clains for |egal and equitable relief arising
out of the sanme transaction anounts to a waiver of the right to demand
a jury trial” (Hebranko v Bioline Labs., 149 AD2d 567, 567; see
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Anest hesi a Assoc. of Mount Kisco, LLP v Northern Westchester Hosp.
Ctr., 59 AD3d 481; Chichilnisky v Trustees of Colunmbia Univ. in City
of N.Y., 52 AD3d 206). The right to a jury trial is not revived upon
wi t hdrawal or dism ssal of the equitable relief sought (see WIllis Re
Inc. v Hudson, 29 AD3d 489). Plaintiff’s reliance on Arrow

Communi cation Labs. v Pico Prods. (219 AD2d 859) is msplaced. The
conplaint in that case sought nonetary damages, and only a sum of
nmoney could provide full relief to the plaintiff therein. 1In this
case, by contrast, the anmended conpl aint does not request a noney
judgment. Although both parties have asked the court to determ ne the
price of plaintiff’s shares, the agreenent does not conpel defendant
to purchase those shares. Rather, pursuant to the terns of the
agreenent, defendant has the “absolute option” of purchasing the
shares, and plaintiff is thus entitled to nonetary relief only in the
event that defendant el ects to exercise that option.

We further conclude, however, that the court erred in denying the
cross nmotion of plaintiff for partial summary judgnment seeking an
order determning that his shares “be valued on the basis of his
percentage interest in Defendant’s assets” in the event that defendant
exercises its option to purchase his shares, and we therefore nodify
the order accordingly. The “Purchase Price” provision of the
agreenent expressly states that the price of the shares of stock shal
be “an anmount agreed upon annually by the Stockhol ders as set forth on
the attached Schedule A.” It is undisputed that no Schedul e A exists.
That provision further states that, “[i]n the event that no annual
value is established, the value shall be the | ast agreed upon val ue
except that if no such agreed upon value is established for a period
of two years, the value shall be the |ast agreed upon val ue increased
or decreased by reference to an increase or decrease in book val ue of
[ defendant] fromthe date of the | ast agreed upon value to the date of
death or disability” of the stockhol der seeking to sell his or her
shar es.

Plaintiff met his initial burden on his cross notion by
establishing as a matter of |aw that the stockhol ders have never
agreed upon a value of the stock, and that the purchase price of his
shares therefore cannot be ascertained in accordance with the terns of
t he agreenent, and defendant failed to raise an issue of fact to
defeat the cross notion (see generally Zuckerman v City of New York,
49 Ny2d 557, 562). The fact that defendant submtted evi dence that
the val ue of the stock had been determ ned at other tines is of no
nmoment i nasnmuch as plaintiff was not a party to any of those
transactions. In accordance with the terns of the “Purchase Price”
provi sion of the agreenent, the value of the stock is that “agreed
upon annual ly by the Stockholders,” and plaintiff is identified in the
preanbl e of the agreenent as a “Stockholder.” |Indeed, there is no
evidence in the record that plaintiff has ever agreed upon a val ue of
t he stock.

Finally, there is no nerit to the contention of defendant that
our decision in the prior appeal conpels a ruling inits favor on the
val uation issue. W previously held that defendant failed to neet its
initial burden of denonstrating “that its interpretation of the .
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agreenent [was] the only construction that [could] fairly be placed
upon it” and that, in any event, plaintiff raised an issue of fact
whet her a different nmethod of valuation was plausible (Sullivan, 34
AD3d at 1235). The fact that we held that plaintiff raised an issue
of fact with respect to defendant’s interpretation of the agreenent
does not conpel the conclusion that there are issues of fact with
respect to plaintiff’s proposed nethod of val uation.

Patricia L. Mrgan

Entered: July 2, 2010
Clerk of the Court
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Appeal from an order of the Suprene Court, Mnroe County (Kenneth
R Fisher, J.), entered January 29, 2009. The order granted
defendant’s notion to preclude certain expert testinony at trial.

It is hereby ORDERED that said appeal is unaninously dism ssed
wi t hout costs upon w t hdrawal .

Patricia L. Morgan

Entered: July 2, 2010
Cerk of the Court
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Appeal from an order of the Suprene Court, Monroe County (David
M chael Barry, J.), entered July 7, 2009 in a personal injury action.
The order, insofar as appealed from granted that part of the notion
of defendants Al pha Iron Wrks, Inc. and Al pha Iron Wrks, LLC for
sumary judgnent dismssing the first cause of action, for negligence,
agai nst theminsofar as that cause of action alleges that those
defendants created the all egedly dangerous condition.

It is hereby ORDERED t hat the order insofar as appealed fromis
unani nously reversed on the | aw wi thout costs, the notion is denied in
part and the first cause of action against defendants Al pha Iron
Works, Inc. and Al pha Iron Wrks, LLCis reinstated insofar as that
cause of action alleges that those defendants created the allegedly
dangerous condition.

Menmorandum  Plaintiff comrenced this action seeking damages for
injuries he sustained working as atile cutter and installer for E G
Sackett, Inc. (Sackett), a subcontractor on a construction project.
He was carrying a tile cutting machine down a flight of stairs in the
building with a coworker when he tripped over a red and bl ack cord or
cable that diagonally traversed the stairway, causing himto stunble
and to injure his | ower back. According to the deposition testinony
of plaintiff, he believed that the cord or cable was attached to a
generator on the first floor of the building. W note at the outset
that, although Suprene Court granted the notion of defendants-
respondents (collectively, Al pha defendants) for sunmmary judgnent
di smi ssing the conplaint against them plaintiff contends on appeal
only that the court erred in granting that part of the notion
dism ssing the first cause of action, for negligence, against those
def endants, who al so were subcontractors on the project, insofar as
that cause of action alleges that they created the allegedly dangerous
condition. Plaintiff has thus abandoned any other issues concerning
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that cause of action and the remai ni ng causes of action asserted
agai nst the Al pha defendants (see Ci esinski v Town of Aurora, 202 AD2d
984) .

In support of their notion, the Al pha defendants submtted
evi dence establishing that they neither owned the cord or cable over
which plaintiff tripped nor placed it on the stairway. The Al pha
def endants further established that they did not use any red and bl ack
cords or cables and that their enployees had no need to use a
generator on the first floor of the building because there were
tenporary power sources avail able on each floor of the building where
they were working. The Al pha defendants also submtted evi dence
establishing that plaintiff’s enpl oyer, Sackett, owned red and bl ack
extension cords. W conclude that the Al pha defendants thereby net
their initial burden of establishing as a matter of |aw that they did
not create the all egedly dangerous condition that caused the accident
(see generally Derosia v Gasbarre & Szat kowski Assn., 66 AD3d 1423;
Pelow v Tri-Main Dev., 303 AD2d 940, 941), thus shifting the burden to
plaintiff to raise an issue of fact (see Zuckerman v City of New York
49 NY2d 557, 562).

I n opposition to the notion, plaintiff submtted an affidavit
froma private investigator who averred that the president of the
Al pha def endants acknow edged that three or four of his enpl oyees were
wor king on the staircase on the day of plaintiff’s injury. The
president informed the private investigator that his enpl oyees were
doing “ ‘grinding and polishing work’ ” with tools that required
el ectrical power. Plaintiff also submtted evidence that only one
contractor worked on the staircase at a given tinme, that the Al pha
def endants and Sackett were the only contractors who performed work on
the staircase, and that none of plaintiff’s coworkers was working on
the stairs on the day in question. 1In our view, that evidence is
sufficient to raise an issue of fact whether an enpl oyee of the Al pha
defendants left the cord or cable on the stairway and thereby created
a dangerous condition that caused plaintiff’s injuries.

Patricia L. Mrgan

Entered: July 2, 2010
Cerk of the Court
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Appeal from an order of the Suprenme Court, Erie County
(Christopher J. Burns, J.), entered March 23, 2009 in a |egal
mal practice action. The order denied the notion of defendants for
sumary judgnent and granted the cross notion of plaintiffs for
partial summary judgnent to the extent that mal practice is established
agai nst def endants.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the law by granting the notion in part and
di sm ssing the |l egal mal practice cause of action insofar as that cause
of action is asserted with respect to the defendant Ford Mtor Conpany
in the underlying action, and by denying that part of the cross notion
for partial summary judgnent on liability on the | egal malpractice
cause of action insofar as that cause of action is asserted with
respect to that defendant in the underlying action and as nodified the
order is affirmed w thout costs.

Menorandum  Janes WIk (plaintiff) was allegedly injured while
repairing railroad cars, and he retained defendants to represent him
along with his wife, in seeking danages for those injuries.

Def endant s conmenced a pre-action discovery proceedi ng agai nst
plaintiff’s enployer to obtain information concerning the accident
and, when defendants thereafter comenced a Labor Law and conmon-| aw
negl i gence action on behalf of plaintiffs (hereafter, underlying
action), they used the sane index nunber that had been used in the
pre-action discovery proceeding. Suprene Court granted the notions of
the defendants in the underlying action (Labor Law defendants) to
dismss the conplaint. Under the law at that tinme, the failure to
purchase a new i ndex nunber rendered the action a nullity because it
was never properly commenced (see Chiacchia & Flem ng v Guerra, 309
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AD2d 1213, 1214, |v denied 2 NY3d 704). No appeal was taken by
plaintiffs fromthat order, although plaintiffs retained other
attorneys (plaintiffs’ successor counsel) shortly prior to the
expiration of the time in which to take an appeal. Plaintiffs
commenced a second Labor Law and common-| aw negl i gence acti on agai nst
t he Labor Law defendants, who noved to dism ss the conplaint as tinme-
barred. W previously reversed an order denying those notions and

i nstead granted the notions and dism ssed the conmplaint (WIk v
CGenesee & Woming R R Co., 45 AD3d 1274). W concluded that the
second action did not relate back to the filing of the underlying
action pursuant to CPLR 205 (a) because the failure to purchase a new
i ndex nunber rendered the underlying action a nullity (id. at 1275).

Plaintiffs conmenced the instant | egal mal practice action seeking
damages arising fromthe dismssal of the underlying action.
Def endant s appeal from an order denying their notion for sunmary
j udgment dismssing the conplaint and granting plaintiffs’ cross
nmotion for partial summary judgnent “to the extent that mal practice is
established against . . . defendants.” That was error only insofar as
the mal practice cause of action is asserted with respect to the
def endant Ford Mdtor Conpany (Ford) in the underlying action. W
therefore nodify the order accordingly.

“To establish a cause of action to recover danages for |egal
mal practice, a plaintiff nust prove that the defendant attorney failed
to exercise ‘the ordinary reasonable skill and know edge conmmonly
possessed by a nmenber of the legal community, and that the attorney’s
breach of [that] duty proximately caused plaintiff to sustain actual
and ascertai nable damages’ ” (Velie v Ellis Law, P.C., 48 AD3d 674,
675, quoting Rudolf v Shayne, Dachs, Stanisci, Corker & Sauer, 8 NY3d
438, 442). The plaintiff nust also establish that he or she “woul d
have succeeded on the nerits of the underlying action ‘but for’ the
attorney’ s negligence” (AnBase Corp. v Davis Pol k & Wardwel |, 8 Ny3d
428, 434). *“To succeed on a notion for summary judgnent, the
defendant in a |legal malpractice action nust present evidence in
adm ssible formestablishing that the plaintiff is unable to prove at
| east one of [those] essential elenments” (Velie, 48 AD3d at 675).
Here, defendants subm tted evidence in support of their notion
establishing that Ford “is not an owner or contractor and that it
| acked ‘contractual or other actual authority to control the activity
bringing about [plaintiff’s] injury’ ” (Scally v Regional |ndus.
Partnership, 9 AD3d 865, 867-868). Thus, they nmet their initial
burden of establishing that plaintiffs would not have succeeded in the
under |l ying action against Ford “but for” their negligence (see AnBase
Corp., 8 NY3d at 434), and plaintiffs failed to raise a triable issue
of fact with respect thereto.

Contrary to the further contention of defendants, the court
properly denied those parts of their notion seeking dism ssal of the
instant conplaint with respect to their failure to conmence the
under |l yi ng action against the remaining Labor Law defendants in a
timely manner. In their answer to the instant conplaint, defendants
admtted that they used the sane index nunber to comnmence the
under |l yi ng action that had been previously used to conmence the pre-
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action discovery proceeding. The failure to comence the underlying
action in a tinely manner, absent factors not at issue here, is
sufficient to establish that defendants “failed to exercise ‘the

ordi nary reasonable skill and know edge commonly possessed by a nenber
of the legal comunity’ ” (Velie, 48 AD3d at 675, quoting Rudolf, 8
NY3d at 442).

Def endants also failed to establish that plaintiffs could not
prove the remaining elenents of a |legal nalpractice cause of action.
Def endants contend that their negligence was not a proxi mate cause of
plaintiffs” injuries because plaintiffs’ successor counsel did not
file a notice of appeal when the Court of Appeals issued its decision
in Harris v Nlagara Falls Bd. of Educ. (6 NY3d 155). W reject that
contention. Defendants are correct that the Court of Appeals changed
the law by holding in Harris that a defendant could waive a defect in
connection wth filing requirenents such as the failure to purchase a
new i ndex nunber (see id. at 159). Even assum ng, arguendo, however,
that we agree with defendants that the tine within which plaintiffs
could file a notice of appeal expired 35 days after the final Labor
Law def endant had served the order dism ssing the first conplaint
agai nst the Labor Law defendants (see Bl ank v Schafrann, 206 AD2d 771
773; WIllianms v Forbes, 157 AD2d 837, 838-839; Dobess Realty Corp. v
City of New York, 79 AD2d 348, 352, appeal dism ssed 53 Ny2d 1054, 54
NY2d 754), we note that the tine in which to file a notice of appeal
agai nst that final Labor Law defendant expired approxi mately 30 hours
after the Harris decision was issued. It cannot be said that the
failure of plaintiffs’ successor counsel to |learn of the Harris
decision and file a notice of appeal within that narrow ti ne period
constituted an “intervening and superseding failure of plaintiff[s’]
successor [counsel]” to file a tinmely notice of appeal (Pyne v Block &
Assoc., 305 AD2d 213). Defendants thus failed to establish that
“plaintiff[s’] successor counsel had sufficient time and opportunity
to adequately protect plaintiff[s’] rights” (Somma v Dansker &
Asprononte Assoc., 44 AD3d 376, 377; cf. Rantharan v Pariser, 20 AD3d
556, 557; Albin v Pearson, 289 AD2d 272).

Contrary to the further contention of defendants, the court did
not abuse its discretion in considering the cross notion of plaintiffs
for partial summary judgnment on liability despite their failure to
submt the cross notion in proper form In any event, defendants
nmoved for summary judgnent, and it is well settled that, “[i]f it
shal | appear that any party other than the noving party is entitled to
a sumary judgnent, the court may grant such judgnment w thout the
necessity of a [cross notion]” (CPLR 3212 [b]; see Dunhamv Hilco
Constr. Co., 89 Ny2d 425, 429-430; JCS Controls, Inc. v Stacey, 57
AD3d 1372, 1373).

Finally, defendants’ remaining contention concerning the issues
of contribution and indemification is not properly before us.
Nei t her the notion nor the cross notion sought relief with respect to
t hose i ssues, and said issues nmay not be raised for the first time on
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appeal (see Ciesinski v Town of Aurora, 202 AD2d 984, 985).

Patricia L. Morgan

Entered: July 2, 2010
Cerk of the Court
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Appeal from an order of the Suprene Court, Erie County (Donna M
Siwek, J.), entered Decenber 10, 2008 in a proceedi ng pursuant to CPLR
article 75. The order denied the petition to confirman arbitration
awar d.

It is hereby ORDERED t hat the order so appealed fromis nodified
on the law by granting the petition in part and confirm ng the
arbitration anard with the exception of that part concerning Article 4
of the collective bargaining agreenent and as nodified the order is
affirmed wi t hout costs.

Menorandum  Petitioner conmenced this proceeding pursuant to
CPLR article 75 seeking to confirman arbitration award that, inter
alia, directed respondent to reinstate 17 menbers of petitioner who
had been laid off. Respondent had previously negotiated with
petitioner and ot her enployee unions in an attenpt to persuade the
unions to accept a single health insurance carrier plan in place of
the nultiple health insurance carrier plan then required by each
union’s coll ective bargai ning agreenent (CBA) (see generally Matter of
Buf fal o Teachers Fedn., Inc. v Board of Educ. of Gty School D st. of
City of Buffalo, 50 AD3d 1503, |v denied 11 NYy3d 708). Petitioner
refused to consent to the change and obtained an injunction to prevent
respondent frominposing the single health insurance carrier plan on
its nmenbers. Respondent subsequently laid off 26 of petitioner’s
menbers, purportedly in anticipation of the budgetary shortfall that
woul d result frompetitioner’s refusal to accept the single health
i nsurance carrier plan. As a result, petitioner filed two grievances
all eging violations of certain provisions of the CBA and those
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gri evances proceeded to arbitration.

We agree with petitioner that Suprenme Court erred in denying in
its entirety the petition to confirmthe arbitration award. The role
of the courts with respect to disputes submtted to binding
arbitration pursuant to a CBAis limted, and a court shoul d not
substitute its judgnent for that of the arbitrator (see Matter of
W ndsor Cent. School Dist. [Wndsor Teachers Assn.], 306 AD2d 669,
670, |v denied 100 NY2d 510). Unless the arbitration award “is
clearly violative of a strong public policy, . . . is totally or
conpletely irrational, or . . . manifestly exceeds a specific,
enunerated limtation on the arbitrator[’s] power,” the award nust be
confirmed (Matter of NFB Inv. Servs. Corp. v Fitzgerald, 49 AD3d 747
748; see CPLR 7510; Matter of United Fedn. of Teachers, Local 2, AFT,
AFL-Cl O v Board of Educ. of City School Dist. of Gty of NY., 1 Ny3d
72, 79). “An award is irrational if there is ‘no proof whatever to
justify the award” ” (NFB Inv. Servs. Corp., 49 AD3d at 748).

Pursuant to the provisions of the CBA the arbitrator was
enpowered to nmake deci sions regarding “application and interpretation
of the provisions of [that] contract,” and those deci sions were to “be
accepted as final by the parties.” The arbitrator interpreted Article
3, 8 Oof the CBAto require respondent to afford petitioner an
opportunity to be heard on the layoff and method of |ayoff of 26
assistant principals. Such an interpretation is rationally based on
the plain | anguage of that section, which states that petitioner or
its representative shall be consulted in “matters that affect the
adm ni stration and supervision of all schools.” The extent, if any,
to which “the arbitrator may have m sconstrued or disregarded the
pl ain meaning of the contract” is of no nonent where, as here, the
arbitrator’s determnation is not irrational (Matter of Peckerman v D
& D Assoc., 165 AD2d 289, 296).

We further conclude that the arbitrator’s determ nation that
Article 3, 8 V of the CBA required respondent to establish a list for
each tenure area and maintain that list for the purpose of recalling
| ai d-of f enpl oyees was also rational. That section states that any
enpl oyee covered by the CBA who is term nated for any reason ot her
t han eval uation “shall be assigned to the next avail able vacancy in
the sane or simlar tenure area according to seniority.” Here, there
was evi dence before the arbitrator that respondent had a past practice
of distinguishing between el enentary and secondary school assistant
principals for the purpose of tenure (see Wndsor Cent. School Dist.,
306 AD2d at 670; see also Rochester City School Dist. v Rochester
Teachers Assn., 41 Ny2d 578, 583). The arbitrator’s determ nation
requi ring respondent “to cease and desist from using separate [tenure]
lists for layoff[s] and recall[s],” as well as requiring the parties
to discuss their respective positions concerning the nmeaning of the
term“tenure area” as used in the CBA, was within the arbitrator’s
broad powers to fashion an appropriate renmedy to resolve the dispute
(see generally Board of Educ. of Yonkers City School Dist. v Yonkers
Fedn. of Teachers, 46 Ny2d 727, 729; Matter of Bridge & Tunnel
O ficers Benevolent Assn. v Triborough Bridge & Tunnel Auth., 57 AD3d
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398, 399, |v denied 12 NY3d 711). The arbitrator properly retained
jurisdiction to determne the issue if the parties failed to reach an
agreenent (see Bridge & Tunnel Oficers Benevol ent Assn., 57 AD3d at
399).

Contrary to the further contention of petitioner, however, the
court properly refused to confirmthat part of the arbitration award
determ ning that respondent violated Article 4 of the CBA and
directing respondent to reinstate all but the nine | east senior
assistant principals who had been laid off. The arbitrator explicitly
recogni zed that respondent had the authority to lay off enployees for
econoni ¢ reasons wi thout violating the CBA but neverthel ess concl uded
that petitioner bore a disproportionate share of the projected
budgetary shortfall. 1In reaching that conclusion, however, the
arbitrator erred in considering the financial savings that resulted
fromthe |ayoffs of petitioner’s nmenbers agai nst the $800, 000
proj ected budgetary shortfall directly related to petitioner’s refusal
to accept the single health insurance carrier plan rather than agai nst
the $12 mllion projected overall budgetary shortfall for the fiscal
year. The arbitrator also failed to account for those | aid-off
enpl oyees who were not nenbers of petitioner in his determ nation of
proportionality. Thus, that part of the arbitration award is
irrational because “there is ‘no proof whatever to justify [it]’
(NFB Inv. Servs. Corp., 49 AD3d at 748). Moreover, by reinstating
several of those assistant principals who were laid off, “the
arbitrator conferred a benefit on [those enpl oyees] to which they were

not contractually entitled, i.e., a job security clause, and thereby
nodi fied the terns of the CBA in contravention of the explicitly
enunerated limtation on his powers” (Buffalo Teachers Fedn., Inc., 50

AD3d at 1507).

We therefore nodify the order by granting the petition in part
and confirmng the award with the exception of that part concerning
Article 4 of the CBA

Al'l concur except Scubpber, P.J., and MwrrtocHe, J., who dissent in
part and vote to affirmin the follow ng Menorandum W respectfully
dissent in part and would affirmthe order that denied inits entirety
the petition to confirmthe arbitration award. The majority concl udes
that Suprene Court erred in refusing to confirmthose parts of the
arbitration award determ ning that respondent violated Article 3, 8 O
and 8 V of the collective bargaining agreement (CBA). W disagree.

Article 3, 8 Oof the CBA provides that the parties

“jointly recognize Principals as the responsible
pr of essi onal heads and educational |eaders of the
school s they adm nister, and Assistant Principals
as their imediate aides. In this capacity,
Principals shall be consulted in all nmatters
directly affecting the operation of their schools.
Concerning matters that affect the adm nistration
and supervision of all schools, which are provided
for in this contract, the Superintendent shal
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consult [petitioner] or its representative. This
shall not be interpreted as affecting the rights
and responsibility of [respondent] to nmake policy
deci sions affecting the schools.”

The majority concludes that the arbitrator’s interpretation of
that provision is rational and that respondent was required to consult
with petitioner on the matter of |ayoffs because it affected “ ‘the
adm ni stration and supervision of all schools.” ” W disagree with
the majority’s conclusion that such consultation did not take pl ace.
The record establishes that respondent consulted with petitioner
t hrough negoti ati ons concerning the underlying issue of the single
heal th insurance carrier plan and the alternatives available to
respondent if petitioner did not accept that plan. The arbitrator
conceded as nuch when he stated that petitioner “steadfastly refused
to agree to a single [health insurance] carrier [plan] as it bargai ned
with [respondent]. Unrefuted testinony presented shows that at a
bargai ning session . . ., when the parties did not reach agreenent on
the single [health insurance] carrier issue, [respondent] ended the
session by telling [petitioner’s] negotiators that” |ayoffs were
imm nent. That statenment establishes that the single health insurance
carrier issue was negotiated at |length and that respondent made
petitioner well aware that, if the single health insurance carrier
pl an was not accepted, there would be a significant financial
shortfall that would require the term nation of sone of petitioner’s
menbers. The majority does not state what sort of “consultation”
woul d be legally required and, in our view, this is not a situation
where the enployer arbitrarily and unilaterally inposed a condition on
enpl oyees wi thout prior notice or discussion.

We further conclude that the arbitrator’s interpretation of
Article 3, 8 Ois irrational (see generally Matter of NFB Inv. Servs.
Corp. v Fitzgerald, 49 AD3d 747). The terns “admnistration” and
“supervi sion” contained therein are not otherw se defined in the CBA,
and matters on which petitioner nust be consulted are limted to those
matters of adm nistration and supervision that “are provided for in
[the CBA].” W find no provision in the CBA that enconpasses the
term nation of enployees for financial reasons.

We reach a simlar conclusion with respect to the arbitrator’s
determ nation that respondent violated Article 3, 8 V of the CBA,
whi ch states that, “[s]hould the position held by an enpl oyee covered
by [the CBA] be elimnated for reasons other than evaluation, the
enpl oyee shall be advised of the reason or reasons and shall be
assigned to the next available vacancy in the same or simlar tenure
area according to seniority.” The arbitrator interpreted that
provision to require respondent to establish a list for each tenure
area and maintain that |list for the purpose of recalling |aid-off
enpl oyees. Petitioner contends that respondent inproperly used one
list for layoffs and another for recalls. It further contends that
t he assistant principals were pooled together in the general tenure
area of “assistant principal” for the purpose of layoffs, wthout
di stinction between el enentary and secondary school principals but
that they were not recalled pursuant to the sanme list. W reject
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those contentions. The plain |anguage of the CBA states that |aid-off
enpl oyees shall be recalled “to the next avail able vacancy in the sane
or simlar tenure area” and, at the tine of the grievance hearing,
many of the laid-off assistant principals were recalled, but it is
uncl ear fromthe record what |ist was used to recall them

The Court of Appeals has held that decisions regarding general
and narrow tenure area designations are to be made at the discretion
of the school district (see generally Matter of Bell v Board of Educ.
of Vestal Cent. School Dist., 61 Ny2d 149, 151-152). Here, respondent
classifies assistant principals as a tenure area, but it does not
di stingui sh between el enentary and secondary school assi stant
principals. Because petitioner failed to establish which |ist was
used to recall the assistant principals, it is inpossible to determ ne
whet her | aid-off assistant principals were recalled to “sanme or
simlar tenure area[s].” Thus, we conclude that the arbitrator’s
determ nation that respondent violated Article 3, 8 Vis irrational
and that the arbitrator exceeded his authority in directing respondent
to create such lists.

The irrationality of the arbitrator’s interpretation of the CBA
is underscored by the mgjority’ s conclusion that the arbitrator erred
in directing respondent to reinstate all but the nine | east senior
assistant principals who had been laid off. The mpjority recognizes
that, by reinstating several of those assistant principals who were
laid off, “the arbitrator conferred a benefit on [those enpl oyees] to
whi ch they were not contractually entitled, i.e., a job security
cl ause, and thereby nodified the terns of the CBA in contravention of
the explicitly enunerated limtation on his powers” (Matter of Buffalo
Teachers Fedn., Inc. v Board of Educ. of City School Dist. of Cty of
Buf fal o, 50 AD3d 1503, 1507, |v denied 11 NY3d 708). If, as the
maj ority ot herw se concl udes, respondent violated the CBA by failing
to consult with petitioner concerning a matter affecting “the
adm ni stration and supervision of all schools,” i.e., layoffs based on
a financial enmergency, then the obvious renmedy is for the arbitrator
to require such consultation, as part of his broad powers to fashion
an appropriate renedy to resolve the dispute (see generally Board of
Educ. of Yonkers City School Dist. v Yonkers Fedn. of Teachers, 46
NYy2d 727, 729). 1f, however, the ultimte remedy recommended by the
arbitrator of reinstating certain assistant principals is outside the
scope of the arbitrator’s authority, then we cannot see how | aying off
of menbers of petitioner nay be considered within the scope of “the
adm ni stration and supervision of all schools,” so that respondent was
required to consult with petitioner with respect thereto and viol at ed
the CBA by failing to do so. Were a school district is “[f]aced with
spiraling operating costs and ever increasing demands on [its] tax
base[], [it] must have sufficient latitude within the |law to manage
[its] affairs efficiently and effectively. This inplies, where
appropriate, the power to consolidate and abolish positions for
econoni ¢ reasons” (Matter of Young v Board of Educ. of Cent. School
Dist. No. 6, Town of Huntington, 35 NY2d 31, 34). Thus, where parties
to a CBA do not agree to a job security clause, a school board such as
respondent is free to abolish positions “provided [its] action[s are]
done for the purpose of managing its affairs efficiently and
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econonmi cally” (Board of Educ. of Cent. School Dist. No. 1 of Towns of
Ni agara, Weatfield, Lewiston & Canbria v N agara Weatfield Teachers
Assn., 54 AD2d 281, 283, Iv denied 41 NY2d 801). We therefore

conclude that the court properly denied the petition inits entirety.

Patricia L. Mrrgan

Entered: July 2, 2010
Cerk of the Court
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Appeal from an order of the Suprenme Court, Monroe County (Kenneth
R Fisher, J.), entered August 28, 2009 in a breach of contract
action. The order, insofar as appealed from denied that part of the
notion of plaintiffs seeking perm ssion to pay certain escrow funds
into court and granted that part of the cross notion of defendant
seeking to rel ease those funds to its counsel.

It is hereby ORDERED that the order so appealed fromis affirnmed
W t hout costs.

Menorandum Plaintiffs appeal froman order denying that part of
their notion to direct the paynment of $100,000 in escrow funds into
Suprene Court and granting that part of the cross notion of defendant
seeking to release those funds to its counsel. W affirm W
concl ude that the escrow account was established pursuant to an
agreenent between the parties and that the funds were intended to be a
deposit by defendant pending the negotiation of terns for the purchase
of the corporation owed by plaintiffs (cf. Rock OCak Estates v
Kat ahdi n Corp. [appeal No. 2], 280 AD2d 960, 961-962). Inasnuch as
the record establishes that the parties were unable to reach an
agreenent on the ternms of the sale, defendant is entitled to the
return of the deposit (see Funerelle v Performance Ri des, 188 AD2d
1014) .

Al'l concur except SmTH, J.P., who dissents and votes to reverse
the order insofar as appealed fromin accordance with the foll ow ng
Menorandum | respectfully dissent. Plaintiffs comenced this breach
of contract action seeking, inter alia, imredi ate possession of a
retail eyewear store that defendant was operating pursuant to an
agreenent with plaintiffs. After defendant answered the conplaint,
the parties began to negotiate a settlenent of both this breach of
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contract action and a related summary eviction proceeding pending in a
| ocal court. As part of those negotiations, defendant was to pay
$100,000 to plaintiffs’ attorney, to be held in escrow. No witten
escrow agreenent was signed, however, and the parties now di sagree
with respect to the terns of their oral escrow agreenment. |In
conjunction with defendant’s paynent of the final $75,000 to be held
in escrow, defendant’s attorney sent a letter to plaintiffs’ attorney
stating, inter alia, “[e]nclosed herewith please find bank draft in

t he amobunt of $75,000 payable to your firmas attorneys, to be held in
escrow until all parties have executed a witten settlenment agreenent
enconpassing the terns and conditions discussed at your office” on a
specified date. Defendant’s attorney eventually indicated that there
woul d be no settlement and requested the return of the $100,000 in
escrow funds. Plaintiffs’ attorney refused to remt the funds,
contending that they were to be held “pending the resolution of this
matter.” Supreme Court thereafter denied that part of the notion of
plaintiffs’ attorney seeking perm ssion to pay the funds into court
and granted that part of defendant’s cross notion for an order
directing that the funds be rel eased to defendant’s attorney. In ny
view, the court erred in granting that part of defendant’s cross
notion and instead should have granted that part of plaintiffs’ notion
seeking perm ssion to pay the escrow funds into court.

Because the funds were deposited in escrow with plaintiffs’
attorney, the attorney becane a stakehol der of those funds (see
generally CPLR 1006 [a]; G eat Am Ins. Co. v Canandaigua Natl. Bank &
Trust Co., 23 AD3d 1025, 1027-1028, |v denied 7 NY3d 741). As a
st akehol der, plaintiffs’ attorney was entitled to commence an “action
of interpleader” pursuant to CPLR 1006 (a) and, pursuant to CPLR 1006
(g), he was entitled to nove for an order permtting himto pay the
escrow funds into court. Here, based on the notion and cross notion
before it, the court’s only authority to order disbursenment of the
$100, 000 was pursuant to the interpleader statute (see generally CPLR
1006), and | thus conclude that the court erred by in effect granting
summary judgnent in favor of defendant, ordering that the funds be
rel eased to its attorney.

Plaintiffs’ attorney, as escrowee, “owed the other parties to the
agreenent the fiduciary duty of a trustee and was under ‘a duty not to
deliver the escrow to [anyone] except upon strict conpliance with the
conditions inposed’ by the escrow agreenent” (Geat Am Ins. Co., 25
AD3d at 1027-1028; see Farago v Burke, 262 Ny 229, 233; Takayama v
Schaefer, 240 AD2d 21, 25). Although the court may grant sunmary
judgment in an interpleader action in the event that a party
denonstrates as a matter of lawthat it is entitled to the funds under
the ternms of the escrow agreenent (see e.g. Wl ch v Hauck, 18 AD3d
1096, 1097-1098, |Iv denied 5 Ny3d 708; Manufacturers & Traders Trust
Co. v Reliance Ins. Co., 303 AD2d 1002), | cannot conclude that the
court properly disbursed the escrow funds at issue here. The parties
di sagree with respect to the terns of the agreenent under which the
funds were placed into escrow, and the only witten condition is that
they will be held by plaintiffs’ attorney “until all parties have
executed a witten settlenent agreenent enconpassing the terns and
conditions discussed.” The parties agree that no witten agreenent
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was executed. The court therefore could not direct that the escrow
funds be returned as a matter of law (cf. Barton v Lerman, 233 AD2d
555), nor may the court direct paynent of the escrow funds where, as
here, “there are triable questions of fact as to what agreenment, if
any, the parties ha[ve] reached as to the disposition of those funds”
(Bender Burrows & Rosenthal, LLP v Sinon, 65 AD3d 499, 499; see Roneo
v Schmi dt [appeal No. 3], 244 AD2d 861). | therefore would reverse
the order insofar as appealed from grant that part of plaintiffs’
notion with respect to the paynent of escrow funds, direct plaintiffs’
attorney to pay the funds into court, deny that part of defendant’s
cross nmotion with respect to release of the funds and vacate the
directive to release the funds to defendant’s attorney.

Patricia L. Mrrgan

Entered: July 2, 2010
Cerk of the Court
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Appeal from an order of the Suprene Court, Ontario County
(WIlliamF. Kocher, A J.), entered October 23, 2009 in an action for,
inter alia, a permanent injunction. The order granted the notion of
plaintiffs for a prelimnary injunction.

It is hereby ORDERED t hat the order so appealed fromis reversed
on the law wi thout costs, the notion is denied, and the prelimnary
i njunction is vacat ed.

Menorandum Catherine B. Wite (plaintiff) is a resident of
Ferris Hlls at West Lake (Ferris Hlls), an independent senior |iving
facility owned and operated by defendants. Ferris Hlls does not
provi de nmedical or health care services to its residents. The
residents or their famlies may, however, hire their own aides to cone
to the facility to provide treatnent and care. Pursuant to the
Resi dency Agreenent executed by plaintiff when she noved into her
apartnment at Ferris Hlls, she is required to “conply with al
reasonabl e procedures, policies and rules” set by defendants at that
time or in the future. 1In response to conplaints fromresidents and
their famlies concerning inappropriate conduct by aides at the
facility, defendants subsequently required all aides who enter Ferris
Hlls to sign a Caregi ver Agreenent (agreenent), which sets forth
rules and regulations for aides to follow while at the facility.

Def endants al so required the residents who enpl oyed the aides to sign
the agreenment. Plaintiff and her sons objected to the proposed
agreenent and, despite the fact that defendants made several
accomodations for plaintiff and struck various provisions of the
agreenent at her sons’ request, plaintiff refused to signit. Wen
defendants notified plaintiff that her aides would be prohibited from
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entering Ferris Hlls if she and they did not sign the agreenent as
nodi fied, plaintiffs comrenced this action seeking, inter alia,
injunctive relief. Plaintiffs also noved by order to show cause for a
prelimnary injunction enjoining defendants from prohibiting
plaintiff's three aides fromentering Ferris Hlls. Suprene Court
issued a prelimnary injunction, and defendant appeal ed. W now
reverse

To prevail on a notion for a prelimnary injunction, the noving
party must establish, inter alia, that irreparable harmw |l result if
provisional relief is not granted (see Doe v Axelrod, 73 Ny2d 748
[1988]). The prospect of irreparable harm must be “inmm nent, not
remote or specul ative” (Golden v Steam Heat, 216 AD2d 440, 442), and,
here, plaintiff failed to make such a showi ng (see generally GFI Sec.,
LLC v Tradition Asiel Sec., Inc., 61 AD3d 586; Copart of Conn., Inc. v
Long Is. Auto Realty, LLC, 42 AD3d 420, 421). As the Director of
Ferris Hlls nade clear in an affidavit submtted in opposition to the
order to show cause, defendants have no objection to the aides who
currently provide services to plaintiff, provided that they sign the
agreenent and follow the rules set forth therein. Plaintiffs did not
di spute that point. Additionally, there is no evidence that any of
plaintiff’s ai des expressed opposition to signing the agreenent.

Thus, plaintiff would be harned by enforcenent of the agreenent only
in the event that her aides refused to sign the agreenent or failed to
conply with its rules, and there is no indication in the record that
either scenario is likely to occur. |In the absence of a show ng that
plaintiff faced the imm nent prospect of irreparable harmin the
absence of provisional relief, the court abused its discretion in
issuing a prelimnary injunction, and, accordingly, there is no need
for us to determ ne whether plaintiffs denonstrated a |ikelihood of
success on the nerits or whether the equities weigh in their favor
(see generally CGol den, 216 AD2d at 442).

Al'l concur except SmTH, J.P., and Ping, J., who dissent and vote
to affirmin the foll ow ng Menorandum W respectfully dissent. It
is well established that a party seeking a prelimnary injunction
“must establish, by clear and convincing evidence . . ., three
separate elenents: ‘(1) a likelihood of ultinmate success on the
merits; (2) the prospect of irreparable injury if the provisional
relief is withheld; and (3) a balance of equities tipping in the
nmoving party’'s favor’ 7 (Destiny USA Holdings, LLC v Ctigroup d obal
Mkts. Realty Corp., 69 AD3d 212, 216, quoting Doe v Axelrod, 73 Nyad
748, 750; see J. A Preston Corp. v Fabrication Enters., 68 Ny2d 397,
406). It is also well established that “[a] notion for a prelimnary
injunction is addressed to the sound discretion of the trial court[,]
and the decision of the trial court on such a notion will not be
di sturbed on appeal, unless there is a showi ng of an abuse of
di scretion” (Destiny USA Hol dings, LLC, 69 AD3d at 216 [internal
guotation marks omtted]; see Axelrod, 73 Ny2d at 750). W concl ude
that Suprenme Court did not abuse its discretion in determ ning that
plaintiffs established their entitlenent to a prelimnary injunction
prohi biting defendants fromrestraining three caregivers enpl oyed by
Catherine B. Wiite (plaintiff) fromentering defendants’ property at
Ferris Hlls at Wst Lake (Ferris Hlls) solely to provide care to
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plaintiff.

Plaintiff entered into a Residency Agreenment wth defendant

F.F. T. Senior Comrunities, Inc., doing business as Ferris Hills at
West Lake (FFTSC), pursuant to which she woul d occupy a one-bedroom
apartnent in the independent living facility at Ferris Hills.
Pursuant to the terns of that agreenent, plaintiff agreed “[t]o conply
with all reasonable procedures, policies and rules of Ferris Hlls .

i ncluding specifically those contained fromtime to tinme in any
Resi dent Handbook, in each case as such procedures, policies and rules
are now in effect or are hereafter anended or adopted . . . .” The
Resi dency Agreenent further provided, however, that “[n]o amendnent of
this Agreenent shall be valid unless in witing executed by Ferris
Hlls . . . and [the r]esident.”

After FFTSC began experiencing problens with caregivers who woul d
solicit other residents at Ferris Hlls and take advant age of
residents financially, FFTSC sought to have all caregivers sign a
Car egi ver Agreenent establishing a code of conduct for caregivers.

Not ably, residents were also required to sign the Caregiver Agreenent.
Plaintiff’s sons, including plaintiff Scott C. Smth, opposed the
proposed Caregi ver Agreement because, inter alia, it afforded FFTSC
the ability to termnate a caregiver “imedi ately” and solely at its
di scretion should it determne that the caregiver failed to conply
with the Caregiver Agreenent or otherw se engaged in “[i]nproper

pr of essi onal or personal conduct or unethical practices.” !

When plaintiff’s sons and defendants were unable to reach an
agreenent concerning the Caregi ver Agreenent, FFTSC informed Smth
that, if FFTSC did not receive a signed Caregiver Agreenent by a
certain date, FFTSC woul d deny access to plaintiff’s caregivers who
had not signed a Caregiver Agreenent. Plaintiffs commenced this
action seeking, inter alia, a prelimnary and permanent injunction,
and they al so noved by order to show cause for a prelimnary
i njunction.

Contrary to defendants’ contentions, plaintiffs have the
requisite standing to bring this action (see generally Caprer v
Nussbaum 36 AD3d 176, 182), and plaintiffs’ assertions of potential
injury are neither speculative nor conclusory (cf. Matter of Bolton v
Town of S. Bristol Planning Bd., 38 AD3d 1307). W thus turn to the
nmerits of plaintiffs’ notion.

! We note that different versions of the proposed Caregiver Agreement appear in the
record on appeal. The one submitted by plaintiffsin support of their motion for a preliminary
injunction is the version that they were sent by FFTSC. That version does not afford the
caregivers or the resident notice or an opportunity to be heard before FFTSC can deny access to
the caregiver on the ground that the caregiver, inter alia, engaged in “[i]mproper professional or
personal conduct or unethical practices.” A version of the Caregiver Agreement submitted by
defendants in opposition to plaintiffs motion included such aprovision. While that provision
could refute plaintiffs’ contentions concerning irreparable harm, we feel constrained to rely on
the version of the Caregiver Agreement sent to plaintiffs and attached to their motion.
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We conclude that the court did not abuse its discretion in
determning that plaintiffs had established a |ikelihood of success on
the nerits. Although the Residency Agreenent requires plaintiff to
conply with “all reasonabl e procedures, policies and rules” that were
then in effect or thereafter adopted, the question of what is
reasonable is a question of fact (enphasis added). Furthernore, the
Resi dency Agreenent al so provided that it could not be anmended w t hout
a resident’s witten consent. Thus, the Residency Agreenent is
anbi guous concerni ng whether FFTSC could require a resident to sign a
Car egi ver Agreenent giving FFTSC the sole discretion to termnate a
resident’s caregivers. “It is not disputed that the [Residency
Agreenent] was drafted by defendant[s] and any anbiguity therein
shoul d be resol ved against [then]” (Hodomv Stearns, 32 AD2d 234, 236,
appeal dism ssed 25 Ny2d 722).

We | i kewi se conclude that the court did not abuse its discretion
in determining that plaintiffs had established the prospect of
irreparable harm Plaintiff is a 90-year-old woman who has used the
sanme caregivers for approxinmately five years. Those caregivers
provi de highly personal hygienic care to plaintiff and have earned her
trust over the years. To give FFTSC the ability to deny those
caregivers access to plaintiff at its sole discretion creates a
potential for imense irreparable harm Such a | oss cannot be
adequat el y conpensated for by noney danages (see A ean Med. G oup LLP
v Leckband, 32 AD3d 1214; Klein, Wagner & Morris v Lawence A Klein,
P.C., 186 AD2d 631, 633). Furthernore, it is well settled that the
| oss of a trusted enployee can constitute irreparable harm (see
general ly Purchasing Assoc. v Weitz, 13 Ny2d 267, 274, rearg denied 14
NY2d 584; Urban Archaeol ogy Ltd. v Dencorp Invs., Inc., 12 AD3d 96,
105).

Finally, although we conclude that defendants’ overall goal of
protecting the vulnerable, elderly residents of Ferris Hlls from
rogue caregivers is |laudable, we agree with the court that the
potential inmediate loss to plaintiff of her trusted caregivers is not
out wei ghed by that goal. Although defendants have identified no
concerns with respect to plaintiff’s caregivers and, indeed, have
conceded that they do not pose any threat to Ferris Hlls residents,

t he proposed Caregi ver Agreenent neverthel ess gives FFTSC the power to
deny those caregivers access to plaintiff at its sole discretion based
on its determ nation that they engaged in unprofessional, inproper or
unet hi cal conduct. Thus, recognizing that “[e]ntitlenment to a
prelimnary injunction ‘depends upon probabilities, any or all of

whi ch may be di sproven when the action is tried on the nerits’ ”
(Destiny USA Hol dings, LLC, 69 AD3d at 216, quoting J. A Preston
Corp., 68 NY2d at 406), we conclude that the court did not abuse its
di scretion in determning that the balance of equities lies in
plaintiffs’ favor.

Because our reviewis limted to a determ nati on whether the
court abused its discretion in granting the prelimnary injunction and
we find no such abuse, we would affirm
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Patricia L. Morgan

Entered: July 2, 2010
Cerk of the Court
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Appeal froma judgnent of the Suprenme Court, Monroe County
(Francis A Affronti, J.), rendered May 12, 2009. The judgnent
convi cted defendant, upon a nonjury verdict, of aggravated vehicul ar
assault, assault in the second degree (two counts), |eaving the scene
of a personal injury accident, driving while ability inpaired by the
conbi ned i nfluence of drugs or of alcohol and any drug or drugs,
crim nal possession of a controlled substance in the seventh degree,
and perjury in the first degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirned.

Menorandum  Def endant appeals from a judgnent convicting him
upon a nonjury verdict, of one count each of aggravated vehi cul ar
assault (Penal Law 8 120.04-a [4]), leaving the scene of a personal
injury accident (Vehicle and Traffic Law 8 600 [2] [a]), driving while
ability inpaired by the conbined influence of drugs or of al cohol and
any drug or drugs (8 1192 [4-a] [DWAI]), crimnal possession of a
control |l ed substance in the seventh degree (Penal Law 8§ 220.03), and
perjury in the first degree (8 210.15), and two counts of assault in
the second degree (8 120.05 [4]). W reject defendant’s contention
that Suprene Court erred in admitting in evidence the test results of
bl ood sanples taken fromthe interior of the vehicle driven by
def endant on the date of the accident. *“ ‘Were, as here, the
ci rcunst ances provi de reasonabl e assurances of the identity and
unchanged condition of the evidence, any deficiencies in the chain of
custody go to the weight of the evidence and not its admssibility ”
(People v Caswell, 56 AD3d 1300, 1303, |Iv denied 11 NY3d 923, 12 NY3d
781). W also reject the contention of defendant that the court erred
in allowing the People’'s expert to testify that the cocaine found in
t he bl ood sanpl es taken from defendant’s car was present in
defendant’ s bl oodstream prior to the accident. Based upon our review
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of the transcript of the Frye hearing, we conclude that the court
properly determ ned that the techni ques enpl oyed by the |aboratory
personnel were generally accepted as reliable within the scientific
community (see People v LeG and, 8 NY3d 449, 457; People v Wsley, 83
NY2d 417, 422-423). Although the sanples tested by the People’s
expert were unique in the respect that they consisted of dried bl ood,
the techni ques enpl oyed by the expert, i.e., gas chronatography-nmass
spectronmetry and i mmunoassay, were routine and generally accepted as
reliable to detect the presence of cocaine and its netabolites.

Contrary to the further contention of defendant, the conviction
of aggravated vehicul ar assault should not be deened a di sm ssal of
the DWAI count and the two counts of assault in the second degree,

i nasmuch as they are not inclusory concurrent counts of aggravated
vehi cul ar assault. Concurrent counts are inclusory “when the offense
charged in one is greater than any of those charged in the others and
when the latter are all |esser included offenses included wthin the
greater” (CPL 300.30 [4]). “Wwen it is inpossible to conmt a
particular crime wthout concomtantly commtting, by the sane
conduct, another offense of |esser grade or degree, the latter is,
with respect to the fornmer, a ‘lesser included offense’ ” (CPL 1.20
[37]). Wiether a particular crime is a |esser included of fense of
another crine, which as noted is a necessary el enent of an inclusory
concurrent offense (see CPL 300.30 [4]), “turns not on the facts of a
particul ar case but on ‘a conparative exam nation of the statutes
defining the two crimes, in the abstract’ ” (People v Leon, 7 Ny3d
109, 112, quoting People v dover, 57 NY2d 61, 64). Because it is
possible to commt aggravated vehicul ar assault w thout concomtantly,
by the sane conduct, driving in a condition inpaired by the conbi ned
i nfl uence of drugs or of alcohol and any drug or drugs, the latter is
not a |l esser included count of the fornmer (see id.). Nor is assault
in the second degree a | esser included count of aggravated vehicul ar
assault, because the fornmer offense requires proof of an el enment not
required by the latter, i.e., a nmens rea of recklessness (see
general ly People v Acevedo, 40 Ny2d 701, 706; People v Edwards, 39
AD3d 875).

View ng the evidence in light of the elenents of the crinmes in
this nonjury trial (see People v Danielson, 9 NY3d 342, 349), we
reject defendant’s further contention that the verdict is against the
wei ght of the evidence with respect to specified counts of the
i ndi ctment (see generally People v Bl eakl ey, 69 NYy2d 490, 495).

Def endant failed to preserve for our review his present
contention that the evidence at trial is legally insufficient to
support the conviction of |eaving the scene of a personal injury
acci dent because he failed to raise that contention in support of his
motion for a trial order of dism ssal (see People v Gray, 86 Ny2d 10,
19). In any event, there is no nerit to the present contention of
def endant that the People failed to establish that he knew or had
reason to know that he caused serious physical injury to an individual
in the stalled vehicle that he struck. To establish a violation of
Vehicle and Traffic Law 8 600 (2) (a), the People were required to
establish only that defendant “kn[ew] or ha[d] cause to know that
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personal injury ha[d] been caused to another person” as a result of
the accident. Here, the People presented evidence at trial
establishing that defendant’s vehicle slamed into the rear end of the
stopped vehicle at a speed of 75 mles per hour, causing significant
damage to the front end of defendant’s vehicle and causing the trunk
of the other vehicle to be pushed into the back seat of that vehicle
(see generally Bl eakley, 69 Ny2d at 495). Further, as defendant
correctly concedes, he also failed to preserve for our review his
contention that the evidence is legally insufficient to support the
conviction of aggravated vehicul ar assault and assault in the second
degree with respect to the infant victim (see Gray, 86 Ny2d at 19).

Finally, the sentence is not unduly harsh or severe. W have

consi dered defendant’s renai ni ng contentions and concl ude that they
are without nerit.

Patricia L. Mrrgan

Entered: July 2, 2010
Cerk of the Court
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Appeal from a judgnent of the Onondaga County Court (Anthony F.
Aloi, J.), rendered February 21, 2008. The judgnent convicted
def endant, upon a jury verdict, of crimnal possession of a controlled
substance in the third degree and crim nal possession of a controlled
substance in the seventh degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal from a judgnment convicting himupon a jury
verdict of crimnal possession of a controlled substance in the third
degree (Penal Law § 220.16 [1]) and crim nal possession of a
control | ed substance in the seventh degree (8 220.03), defendant
contends that the prosecutor’s perenptory challenge with respect to an
African- Anmeri can prospective juror constituted a Batson violation. W
reject that contention inasnuch as the prosecutor offered |legitimte,
nonpr et ext ual reasons for exercising a perenptory challenge with
respect to that prospective juror (see generally People v Snmocum 99
NY2d 418, 422-423).

We al so reject the contention of defendant that County Court
erred in refusing to suppress the drugs found in his vehicle and on
his person. “The autonobile exception to the warrant requirenent
aut hori zes the search of a vehicle when the police have probabl e cause
to believe that the vehicle contains contraband, evidence of a crine
or a weapon” (People v Daniels, 275 AD2d 1006, |v denied 95 NY2d 962;
see People v Belton, 55 NY2d 49, 54-55, rearg denied 56 NY2d 646;
Peopl e v Goss, 204 AD2d 984, 985, |v denied 84 NY2d 826). Here, the
police had probabl e cause to search the vehicle in question based on
t he observations of an experienced police detective who observed what
appeared to be a hand-to-hand drug transaction inside that vehicle in
an area known for drug activity (see People v Jones, 90 Ny2d 835, 837;



-41- 712
KA 08-00646

People v Kirkland, 56 AD3d 1221, |v denied 12 NY3d 785). Mbreover,
the court also determ ned that defendant voluntarily consented to the
search of the vehicle and his person at the scene. The court’s
determ nation “should not be disturbed unless clearly erroneous or
unsupported by the [suppression] hearing evidence” (People v Scaccia,
4 AD3d 808, 808, |v denied 3 NY3d 647), and that is not the case here
(see People v Tejada, 217 AD2d 932, 933-934, |v denied 87 Ny2d 908).

Finally, we have considered defendant’s remai ning contentions and
conclude that they are without nmerit.

Patricia L. Mrgan

Entered: July 2, 2010
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

720

CA 09-01804
PRESENT: MARTOCHE, J.P., SM TH, CENTRA, SCONI ERS, AND PINE, JJ.

DAVID J. SM TH,
PLAI NT1 FF- RESPONDENT- APPELLANT,

\% MVEMORANDUM AND ORDER
NI AGARA FRONTI ER TRANSI T METRO SYSTEM | NC

AND EUGENE B. JENKI NS
DEFENDANTS- APPELLANTS- RESPONDENTS.

CHELUS, HERDZI K, SPEYER & MONTE, P.C., BUFFALO (THOVAS J. SPEYER OF
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LAW OFFI CES OF EUGENE C. TENNEY, BUFFALO (EUGENE C. TENNEY OF
COUNSEL), FOR PLAI NTI FF- RESPONDENT- APPELLANT.

Appeal and cross appeal froman order of the Suprene Court, Erie
County (Cerald J. Whalen, J.), entered Decenber 10, 2008 in a persona
injury action. The order granted plaintiff’s notion, set aside the
verdict and granted a new trial, unless defendants stipulated to
i ncrease the award of damamges to $350, 000.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the | aw without costs, the notion for a
directed verdict is denied, the verdict is set aside and a new tri al
is granted, and the post-trial notion is dism ssed.

Menmorandum  Plaintiff comrenced this action seeking damages for
injuries he sustai ned when a bus driven by defendant Eugene B
Jenki ns, an enpl oyee of defendant N agara Frontier Transit Metro
System Inc., backed up and struck plaintiff, who was stopped behind
the bus on a notorcycle. W note at the outset that the contention of
def endants on their appeal that Supreme Court erred in granting
plaintiff’s notion for a directed verdict on liability is
“ ‘reviewabl e only on an appeal fromthe final judgnent, and no final
j udgnent has been entered” . . . ‘Nevertheless, in the interest of
judicial econony and in the exercise of our discretion, we treat the
noti ce of appeal as an application for perm ssion to appeal from
[that] trial ruling and grant such perm ssion’ ” (Canpo v Neary, 52
AD3d 1194, 1196).

We agree with defendants that the court abused its discretion in
granting plaintiff’s notion for a directed verdict on liability.
Plaintiff had the burden of denonstrating that the evidence, viewed in
the light nost favorable to defendants, established as a matter of |aw
that there was no rational process by which the jury could find in
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favor of defendants (see Brown v Concord Nurseries, Inc. [appeal No.
2], 53 AD3d 1067, |v denied 11 Ny3d 714; Pecora v Law ence, 28 AD3d
1136, 1137). Here, the jury could have rationally found that Jenkins
exerci sed reasonabl e care in backing up the bus and that he did not
observe plaintiff on the notorcycle behind him despite |ooking in the
mrrors of the bus (see Hargis v Sayers [appeal No. 2], 38 AD3d 1228,
1229-1230). In addition, “there were disputed factual issues
concerning the [di stance between the bus and the notorcycle and
plaintiff’s opportunity to avoid] the accident that can only be
resolved after a jury assesses the credibility of the w tnesses” (id.
at 1230). Thus, we reverse the order, deny the notion for a directed
verdict, set aside the verdict and grant a new trial on the issues of
l[iability and damages. In view of our determ nation, we do not
address the renmining contentions of defendants on their appeal or the
contentions of plaintiff on his cross appeal and dism ss as noot
plaintiff’s post-trial notion to set aside the verdict as inadequate.

Patricia L. Mrgan

Entered: July 2, 2010
Clerk of the Court
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Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Supreme Court in the Fourth Judici al
Departnent by order of the Suprenme Court, Monroe County [Thonmas A
Stander, J.], entered Septenber 29, 2009) to annul a determ nation of
respondent Monroe County Departnent of Human Services. The
determ nati on, anong other things, adjudged that petitioner was not
Medi caid-eligible for nursing facility services for a certain period
of tine.

It is hereby ORDERED that the determ nation is unani nously
annulled on the | aw wi thout costs, the petition is granted, and the
matter is remtted to respondent Monroe County Departnent of Human
Services for further proceedings in accordance with the foll ow ng
Menorandum  Petitioner commenced this CPLR article 78 proceedi ng
seeking to annul the determ nation that he was not Medicaid-eligible
for nursing facility services for a period of 13 nonths on the ground
t hat he had made unconpensated transfers during the “l ook-back” period
(see 42 USC § 1396p [c] [1] [B]; Social Services Law 8 366 [5] [a],
[e] [1] [vi]). The determ nation of respondent Monroe County
Department of Human Services (DHS) that petitioner was not eligible
for those services was affirnmed by respondent New York State
Department of Health. Pursuant to a personal service agreenent (PSA)
bet ween petitioner’s son, Jonathan, and petitioner, Jonathan agreed to
provi de petitioner with “room and board; care and supervision; food
and food preparation - both neals and snacks; any daily assistance .

wi th showering, dressing, etc; laundry & cleaning; nedical office
visits and transportation thereof; and any medi cal care such as
changi ng bandages or assisting with nedications [petitioner] m ght
need.” | n exchange for those services, Jonathan woul d be paid $9, 283
per nonth, a sumthat petitioner and Jonathan all eged was
“commensurate with nursing honme costs.”
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From Sept enber 2006 until July 17, 2007, when petitioner entered
a nursing facility, petitioner resided with Jonathan and his w fe and
paid themin accordance with the PSA. I n March 2008 petitioner
applied for Medicaid, and DHS ultimately assessed a penalty period of
13 nonths (see Social Services Law 8 366 [5] [e] [3], [4] [iii] [A]l).
DHS concl uded that the transfers to Jonathan were unconpensated
transfers because the PSA provided for services on an as-needed basis
and no credi bl e docunentation was provi ded concerning the services
actually rendered to petitioner. Jonathan requested a fair hearing
and, following a stipulated reduction in the anmount of the penalty,
the Adm nistrative Law Judge upheld the determ nation of DHS that
$105, 041 paid by petitioner to Jonathan constituted an unconpensated
transfer.

“In reviewing a Medicaid eligibility determ nation nmade after a
fair hearing, ‘the court nmust review the record, as a whole, to
determne if the agency’s decisions are supported by substanti al

evi dence and are not affected by an error of law . . . Substanti al
evidence is ‘such relevant proof as a reasonable m nd nmay accept as
adequate to support a conclusion or [an] ultimate fact’ . . . ‘The

petitioner[] bear[s] the burden of denonstrating eligibility’
(Matter of Barbato v New York State Dept. of Health, 65 AD3d 821, 822-
823, |v denied 13 NY3d 712; see Matter of Gabrynowicz v New York State
Dept. of Health, 37 AD3d 464, 465). Because there is no detailed
summary of the services rendered and the nunber of hours spent
renderi ng those services, the PSA anbunts to an as-needed agreenent
and “there is no basis upon which to conclude that the transfer of a
speci fic anount of assets for [those] services . . . [was] for fair

val ue” (Barbato, 65 AD3d at 823).

Wiile a daily |1 og of hours worked and services rendered i s not
necessarily required, we agree with the DHS that the generali zed,
after-the-fact summary of a typical day provided in this case is
insufficient to constitute the type of credi ble docunentation needed
to assess the fair market value of the services actually rendered.
Nevert hel ess, we agree with petitioner that it is undisputed that
services were actually rendered by Jonathan and his wife, and thus the
DHS s determ nation that the transfers to Jonat han were unconpensated
transfers is not supported by substantial evidence.

We therefore annul the determ nation, grant the petition, and
remt the matter to DHS to determne petitioner’s eligibility for
medi cal assi stance benefits follow ng recal cul ati on of the period set
forth in Social Services Law 8 366 (5). In recalculating that period,
DHS nust afford petitioner the opportunity to identify with reasonable
specificity the services rendered and the nunber of hours spent
rendering those services, as well as the fair market val ue of those
servi ces.

Patricia L. Mrgan

Entered: July 2, 2010
Cerk of the Court
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Appeal from an order of the Famly Court, Oneida County (Brian M
Mga, J.HQO), entered February 17, 2009 in a proceedi hg pursuant to
Fam |y Court Act article 6. The order dism ssed the petition.

It is hereby ORDERED t hat the order so appealed fromis affirned
wi t hout costs.

Menor andum  Robert A. Tucker, the petitioner in appeal No. 1 and
the respondent in appeal No. 2, is the father of the child who is the
subject of this custody proceeding. Eric R Martin, Sr., a respondent
in appeal No. 1 and the petitioner in appeal No. 2, was the boyfriend
of the child s now deceased nother and had lived with the child and
the nother for 12 years, since the child was two years old. After the
nmot her’ s death, both the father (appeal No. 1) and Martin (appeal No.
2) filed petitions seeking custody of the subject child. The father
contends in appeal No. 1 that Famly Court erred in dismssing his
petition seeking custody of his child, and he contends in appeal No. 2
that the court erred in awarding Martin primary physical custody of
the child, with joint custody with the father and Martin.

Addressing first the order in appeal No. 2, we agree with the
court and the Attorney for the Child that Martin net his burden of
establishing that extraordinary circunstances exist to warrant an
inquiry into whether it is in the best interests of the child to award
hi m custody (see generally Matter of Bennett v Jeffreys, 40 NY2d 543,
548). Were, as here, there is no evidence that the parent
surrendered, abandoned or neglected the child or is otherwise an unfit
parent, the question of “[w] hat proof is sufficient to establish such
equi val ent but rare extraordinary circunmstances cannot be precisely
nmeasured. We do know that it is not enough to show that the nonparent
could do a better job of raising the child . . . Further, the fact
that the parent agreed that a nonparent should have physical custody
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of the child . . . is not sufficient, by itself, to deprive the parent
of custody” (Matter of Mchael G B. v Angela L.B., 219 AD2d 289, 292-
293 [internal quotation marks and citations omtted]; see generally
Matter of Corey L. v Martin L., 45 Ny2d 383, 391). On the other hand,
extraordi nary circunstances may be found based on prol onged separation
bet ween the parent and a child born out of wedl ock, the attachnment of
the child to the custodian and the parent’s |ack of an established
househol d (see Matter of Isaiah O v Andrea P., 287 AD2d 816, 817;
Matter of Commi ssioner of Social Servs. of Gty of NY. [Sarah P.],
216 AD2d 387, 388; see generally Mchael G B., 219 AD2d at 293).

W reject the contention of the father with respect to both
appeal s that the court erred in denying what he characterizes as his
nmotion for summary judgnment seeking custody of the child. The father
in fact noved for dism ssal of Martin's petition seeking custody of
the child pursuant to CPLR 3211 (a) (7) as well as for summary
j udgnment on the issue of custody but submtted no evidence in support
of that part of the notion seeking summary judgnent. |ndeed, the
fat her appears to have prem sed his request for sunmmary judgnment on
the issue of custody on the assunption that the court would grant that
part of his notion pursuant to CPLR 3211 (a) (7). The court denied
that part of the notion, however, and we conclude on the record before
us that the father failed to neet his initial burden on that part of
the notion seeking sunmary judgnent, having failed to submt any
evi dence in support thereof (see generally Zuckerman v City of New
York, 49 Ny2d 557, 562).

Wth respect to the court’s determ nation concerning the
exi stence of extraordinary circunstances in appeal No. 2, we concl ude
that the evidence adduced at the custody hearing supports that
determ nation. The testinony of Martin that he fulfilled a “father”
role for the child is supported by the record. The record al so
establishes that the nost famliar and confortable setting for the
child is with Martin, who was part of the only famly unit known by
the child fromthe age of two through the tinme of the custody hearing.
Even if, as our dissenting colleagues contend, the child had expressed
a desire to live with the father before the onset of the illness that
led to the nother’s death, the inescapable reality is that the only
famly truly known by the child had Martin and the now deceased not her
at its core. That famly also included half-siblings with whomthe
child has a close rel ationship, and grandparents, uncles, aunts, and
cousins living in the area where she resided with her nother and
Martin.

Reduced to its essence, this case is one in which Martin and the
not her primarily provided for the needs of the child since the age of
two, and it appears that the father had only limted involvenent with
the child (see Matter of MDevitt v Stinpson, 1 AD3d 811, 812, |v
denied 1 NY3d 509). Separating the child from her honme and what is
| eft of the above-described famly follow ng the death of her nother
and requiring her to live hundreds of mles away fromthat famly with
her father, whom she may have seen for only 20 days per year, would
undoubt ably exacerbate the already significant enotional injury
suffered by the child as the result of her nother’'s death (see Mtter
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of Curry v Ashby, 129 AD2d 310, 318). Inportant, too, is the fact
that the separation of the child fromthat famly would require her to
attend a different school, and we note that the father inplicitly
conceded that it was inportant to allowthe child to stay in the sane
school for her remaining four years of schooling.

We nust al so examine the child s prospective destination in
determ ni ng whet her extraordinary circunstances exist, and we are
troubl ed by that prospective destination. The father was, by al
i ndi cations, separated fromhis spouse at the tinme of the custody
heari ng and was earning a |living managi ng parking |lots while he
pursued a bachel or’s degree. The father also appeared to rely heavily
on student | oans for financial support and was unsure where he would
live after he received his bachelor’s degree, which he expected woul d
be within approximately 18 nonths of the hearing. Based on those
factors, as well as the factors set forth herein concerning what was
effectively the separation between the father and the child since she
was two years old, the child s attachnent to the famly unit with
Martin, with whom she has resided for nost of her life, and the
drastic change in environnent that would result froma change in
physi cal custody, we conclude that there are extraordinary
ci rcunst ances supporting the consideration of the child s best
interests (see generally Isaiah O, 287 AD2d at 817-818; M chael G B.,
219 AD2d at 293-294; Sarah P., 216 AD2d at 388).

It is well settled that, “once extraordinary circunstances are
found, the court nust then nmake the disposition that is in the best
interest[s] of the child” (Bennett, 40 NY2d at 548), and we |ikew se
agree with the court and the Attorney for the Child with respect to
both appeals that the child s best interests are served by awarding
the father and Martin joint custody of the child, with primary
physi cal custody with Martin. In making a best interests
determ nation, parental rights may not be “relegated to a parity with
all the other surrounding circunstances in the analysis of what is
best for the child” (id.). 1Indeed, “in ascertaining the child s best
interest[s], the court is guided by principles which reflect a
‘consi dered social judgnent in this society respecting the famly and
parenthood’ ” (id. at 549, quoting Matter of Spence-Chapin Adoption
Serv. v Polk, 29 NY2d 196, 204). A best interests analysis is
conprised of nunmerous factors, “ ‘including the continuity and
stability of the existing custodial arrangenent, the quality of the
child s hone environment and that of the [party] seeking custody, the
ability of each [party seeking custody] to provide for the child's
enotional and intellectual devel opnent, the financial status and
ability of each [party seeking custody] to provide for the child, and
t he individual needs and expressed desires of the child ” (Matter of
M chael P. v Judi P., 49 AD3d 1158, 1159; see generally Fox v Fox, 177
AD2d 209).

“I't is well established that a trial court’s determ nation of a
child s best interests nust be accorded the greatest respect . . .,
and will not be disturbed if it has a sound and substantial basis in
the record” (Matter of Deborah E.C. v Shawn K., 63 AD3d 1724, 1725, |v
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denied 13 NY3d 710 [internal quotation marks omitted]). W concl ude
on the record before us that the court’s custody determ nation has a
sound and substantial basis in the record (see generally Matter of
Goossen v Goossen, 72 AD3d 1591; cf. Mchael P., 49 AD3d at 1159-
1160). The child was 14 years old at the tine of the hearing, and the
essential conponents of her life, i.e., nost of her relatives, her
school, her physicians and her friends, are in the county in which she
currently lives. By contrast, the child, who is now 16 years of age,
knows no one but the father at the out-of-state |ocation where the
father resides. The record also establishes that Martin is nore
financially stable than the father and is better equi pped to provide
for the child s health and prospective post-secondary educati onal
needs. W thus decline to disturb the court’s custody determ nation.

Finally, with respect to appeal No. 2, the father does not
chal | enge any issues concerning his visitation rights and has thus
abandoned any issue with respect thereto (see C esinski v Town of
Aurora, 202 AD2d 984). W further note that the consolidated record
contains a transcript of a proceeding held after the filing of the
notice of appeal in appeal No. 1, in which the court dismssed the
father’s custody petition, and after the dispositional hearing in
appeal No. 2. That transcript indicates that the father refused to
return the child s telephone calls, kept the child s social security
checks, had the child s cellular tel ephone di sconnected and showed no
interest in contacting the child. Martin, in a statenment not disputed
by the Attorney for the Child, characterized that behavior as
“enotionally tearing [the child] apart.”

Al'l concur except Centra, J.P., and Peraborto, J., who dissent and
vote to reverse in accordance with the followi ng Menorandum W
respectfully dissent inasnuch as we cannot agree with the majority
that nonparent Eric R Martin, Sr., a respondent in appeal No. 1 and
the petitioner in appeal No. 2, net his burden of establishing the
requi site “extraordinary circunstances” to deprive the child' s
bi ol ogi cal father, Robert A. Tucker, the petitioner in appeal No. 1
and the respondent in appeal No. 2, of custody of his daughter.

The child who is the subject of this proceeding is the daughter
of the ate M chele M Mackey, a respondent in appeal No. 1, and
Tucker. When the child was two years old, the nother became Martin’s
l[ive-in girlfriend, and the child and the nother resided with Martin
for the next 12 years, along with three of the child s half-brothers.
The child was born in 1994, and in 2000 the nother was granted custody
of the child, with extensive visitation to the father, pursuant to a
Fam |y Court order entered upon stipulation of the parties. After the
not her passed away in 2008, both the father and Martin petitioned for
custody of the child. By the order in appeal No. 1 Famly Court
di sm ssed the father’s petition, and by the order in appeal No. 2 the
court granted primary physical custody of the child to Martin. The
father has appeal ed and, notably, Martin has not appeared in these
appeal s.

There can be no question that “as between a parent and a
nonparent, the parent has a superior right to custody that cannot be
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deni ed unl ess the nonparent establishes that the parent has
relinquished that right because of ‘surrender, abandonnent, persisting
negl ect, unfitness or other |ike extraordinary circunmstances’ "~
(Matter of Gary G v Roslyn P., 248 AD2d 980, 981, quoting Matter of
Bennett v Jeffreys, 40 NY2d 543, 544 [enphasis added]). As the Court
of Appeals stated even nore forcefully in Matter of Male Infant L. (61
NY2d 420, 427), “[s]o long as the parental rights have not been

forfeited by gross m sconduct . . . or other behavior evincing utter
indifference and irresponsibility . . ., the [biological] parent may
not be supplanted . . . .” “Indeed, for a court to award custody of a

child to a nonparent w thout proof of the parent’s disqualification is
a denial of the parent’s constitutional rights” (Raysor v Gabbey, 57
AD2d 437, 440, citing Stanley v Illinois, 405 US 645, 651). Here, it
is undi sputed that the father did not surrender, abandon, or negl ect
the child, and both Martin and the Attorney for the Child acknow edge
that the father is a fit and, indeed, a good parent. Thus, the issue
before the court was whether Martin established the requisite

“ ‘“equivalent but rare extraordinary circunstance’ ” (Matter of

M chael G B. v Angela L.B., 219 AD2d 289, 292), which is necessary to
warrant overriding the “right and responsibility of a [biological]
parent to custody of her or his child” (Bennett, 40 NY2d at 549).
“Wthout a finding of the existence of extraordinary circunstances,
‘“the inquiry ends’ and the court will not reach the issue of the best
interests of the child” (Matter of Jody H v Lynn M, 43 AD3d 1318,
1318).

W agree with the father that Martin failed to neet his burden of
establishing the existence of extraordinary circunstances, as that
termis defined by the Court of Appeals in Bennett (40 NY2d at 544;
see Matter of Judware v Judware, 197 AD2d 752, 753). The Attorney for
the Child and Martin relied on the follow ng circunstances in support
of Martin's petition for custody: (1) the death of the nother; (2)
the length of Martin's relationship with the child; (3) Martin's
proximty to the child s friends and extended famly; (4) the father’s
rel ocation to Pittsburgh to pursue his education; and (5) the desire
of the child to remain with Martin. Wiile we in no way seek to
m ni m ze such circunstances, we sinply cannot conclude that they are
“on a level with unfitness, abandonnent, persistent neglect or other
‘gross m sconduct’ or ‘grievous cause’ " (Male Infant L., 61 Ny2d at
429 [enphasi s added]).

The death of a custodial parent is not an extraordinary
circunstance sufficient to deprive a biological parent of the custody
of his or her child (see e.g. Matter of Tyrrell v Tyrrell, 67 AD2d
247, 251, affd 47 Ny2d 937). Wiile the “protracted separation” of a
parent froma child nay, when coupled with other factors, be
sufficient to establish extraordinary circunstances (Bennett, 40 Ny2ad
at 550), the record clearly establishes that there was no such
separation between the father and the child in this case. Qite to
the contrary, the record reflects that, since the child s birth, the
father has consistently exercised biweekly visitation with the child
as well as extended visitation in the summer, and has paid child
support (see generally Matter of Wodhouse v Carpenter, 134 AD2d 924,
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925). Thus, the mgjority’s characterization of the involvenent of the
father in the child’s life as “limted” is sinply not supported by the
record. Martin testified that, before the father noved to Pittsburgh
approximately 18 nonths before the hearing in this matter, the father
exercised “75-80 percent” of his court-ordered visitation, which

consi sted of every other weekend, every other holiday, and two weeks
each summer. Although the visitation of the father allegedly
decreased after he noved to Pittsburgh, it is undisputed that he
continued to maintain regular contact with the child and, indeed, the
child spent three weeks with the father in Pittsburgh during the
summer before the nother’s death. Martin conceded that, even after
the father noved to Pittsburgh to pursue his education, the father
drove to New York to visit with the child one to two tinmes per nonth
On these facts, the conclusion that extraordi nary circunstances exi st
is sinply not warranted (see Matter of Guzzey v Titus, 220 AD2d 976,

| v deni ed 87 NY2d 807; Wodhouse, 134 AD2d at 924-925; cf. Matter of
Hol mes v 3 over, 68 AD3d 868; Matter of Mace v Mace, 45 AD3d 1193, |v
deni ed 10 NY3d 701).

As for the child s relationship with Martin, it is well
established that “the disruption of a psychol ogi cal bond between a
child and his or her nonparental caregiver does not rise to the |evel
of extraordinary circunstances absent ‘unfitness, abandonnent,
persi stent neglect or other gross m sconduct or grievous cause’
(Matter of Burghdurf v Rogers, 233 AD2d 713, 715, |v denied 89 Ny2d
810; see Jody H., 43 AD3d at 1319). Although Martin alleged in his
petition that the child “would suffer enotionally if separated from
[the] fam |y [with whon] she was raised,” there is sinply no evidence
in the record that awarding custody to the father would result in

“psychol ogical trauma . . . grave enough to threaten destruction of
the child” (Bennett, 40 NY2d at 550). The court herein explicitly
recogni zed that the child “loves both her father and . . . Martin,”

and described the child as a “wonderful, articulate young |ady.”
Significantly, Martin candidly acknow edged that, prior to the
nother’s brief illness and resultant death, the child had expressed a
desire to live with the father and, indeed, she chose to live with the
father and attended school in Pittsburgh in January 2009. In any
event, the desire of the child at the tinme of the hearing to remain
with Martin does not constitute an extraordi nary circunstance
justifying an award of custody to Martin against the w shes of the
father (see People ex rel. Anderson v Mtt, 199 AD2d 961, 962).

In our view, in upholding the court’s award of custody to Martin,
the majority inappropriately conflates extraordi nary circunstances
wWth a best interests determ nation. However, as previously noted,
“[a] bsent a showi ng of extraordinary circunstances sufficient to
deprive the [biological] parent of a superior right to custody, the
question of best interests of the child is not reached” (Waodhouse,
134 AD2d at 925; see Jody H., 43 AD3d at 1318; Tyrrell, 67 AD2d at
248). In its analysis of extraordinary circunstances, the majority
di scusses the school that the child would attend if custody were
awarded to the father, the father’s financial situation, and the
father’s honme environnent. \While such considerations are relevant in
conducting a best interests analysis, we submt that they are wholly
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insufficient to establish extraordinary circunstances sufficient to

di vest a biological parent of custody of his or her child. As the
Court of Appeals stated in Bennett (40 NY2d at 548), “neither
decisional rule nor statute can displace a fit parent because sonmeone
el se could do a ‘better job’ of raising the child in the view of the
court . . ., solong as the parent . . . ha[s] not forfeited [his or
her] ‘rights’ by surrender, abandonnment, unfitness, persisting negl ect
or other extraordinary circunstance. These ‘rights’ are not so much
‘rights’, but responsibilities which reflect the view. . . that,
except when disqualified or displaced by extraordinary circunstances,
parents are generally best qualified to care for their own children
and therefore entitled to do so” (enphasis added). In any event, we
note that the record reflects that the father has an established
residence with a separate bedroomfor the child, and that he is able
to provide for the child financially through his full-tinme enpl oynent,
financial aid, and public assistance.

Finally, we conclude that the majority’ s reliance on all egations
made by Martin during an informal proceeding after the hearing is
i nappropriate. Those statenents were neither nade under oath nor
elicited by the court, the father was not present to rebut them and
the father's attorney repeatedly objected to the court’s consideration
of the statenents. W note that the unsupported statenent relied upon
by the majority to the effect that the father’s post-hearing behavi or
was “enotionally tearing [the child] apart” was nmade by Martin, not
the child or the Attorney for the Child, and there is no indication in
the record that the Attorney for the Child agreed with Martin's
characterization of the father’s post-hearing behavi or.

We therefore would reverse the order in appeal No. 1, grant the
father’s petition, and award sole custody of the child to the father,
and we woul d reverse the order in appeal No. 2 and deny Martin’s
petition.

Patricia L. Mrrgan

Entered: July 2, 2010
Cerk of the Court
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ROBERT A. TUCKER, RESPONDENT- APPELLANT.
(APPEAL NO. 2.)

LI NDA M CAWVPBELL, SYRACUSE, FOR RESPONDENT- APPELLANT.

PAUL SKAVI NA, ATTORNEY FOR THE CHI LD, ROVE, FOR SAMANTHA A

Appeal from an order of the Famly Court, Oneida County (Brian M
Mga, J.HQO), entered May 1, 2009 in a proceeding pursuant to Famly
Court Act article 6. The order awarded petitioner primry physical
custody of the child, with joint custody with respondent and
petitioner.

It is hereby ORDERED that the order so appealed fromis affirned
W t hout costs.

Same Menorandumas in Matter of Tucker v Martin (___ AD3d
[July 2, 2010]).

Al'l concur except Centra, J.P., and Peraborto, J., who dissent and
vote to reverse in accordance with the sanme di ssenting Menorandum as
in Matter of Tucker v Martin (___ AD3d ___ [July 2, 2010]).

Patricia L. Mrgan

Entered: July 2, 2010
Cerk of the Court
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ROY S. SANDERS, SANDERS | NVESTORS, | NC.

DEFENDANTS- APPELLANTS,
ET AL., DEFENDANT.

SM TH, SOVI K, KENDRI CK & SUGNET, P.C., SYRACUSE (LAURENCE F. SOVIK OF
COUNSEL), FOR DEFENDANTS- APPELLANTS.

BOND, SCHCENECK & KING PLLC, SYRACUSE ( STEPHANI E CAMPBELL OF
COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Onondaga County
(Deborah H. Karalunas, J.), entered February 10, 2009. The order
denied the notion of defendants Roy S. Sanders and Sanders | nvestors,
Inc. to dism ss the conpl aint agai nst them

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum Plaintiff comrenced this action seeking damges
resulting fromdefendants’ alleged fraud, deceptive business
practices, and breach of fiduciary duty and covenant of good faith
with respect to a real estate investnent nmade by plaintiff in Florida.
Roy S. Sanders and Sanders Investors, Inc. (collectively, defendants)
noved to dism ss the conplaint on the ground that Supreme Court | acked
personal jurisdiction over them In a supporting affidavit, Sanders
stated that he and his corporation are domciled in Florida and that
nei ther he nor his corporation conduct business in New YorKk.

Plaintiff in opposition contended that defendants are subject to
personal jurisdiction inasmuch as they and their coconspirator,

def endant John C. Kanal ey, transmtted fraudul ent statenments to
plaintiff in New York and commtted acts in furtherance of the fraud.
We conclude that the court properly denied the notion.

In order to defeat a notion to dism ss based upon | ack of
personal jurisdiction, a plaintiff “need only denonstrate that facts
‘may exist’ to exercise personal jurisdiction over the defendant[s]”
(Ying Jun Chen v Lei Shi, 19 AD3d 407, 408, quoting Peterson v Spartan
| ndus., 33 NY2d 463, 467). Under New York’s long-armstatute, “a
court may exercise personal jurisdiction over any non-domciliary .
who in person or through an agent . . . commts a tortious act
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within the state,” with one exception not relevant here (CPLR 302 [a]
[2]). Here, it is undisputed that plaintiff and Sanders net at a
hotel in Syracuse to discuss investnment opportunities, although the
parties do not agree with respect to the extent of that conversation.
According to the evidence submtted by plaintiff in opposition to the
notion, during the neeting Sanders told her about a specific real
estate investnent opportunity known as “Key Marco” in Florida and
showed her a bookl et concerning the Key Marco property. |In addition,
Sanders told her that he had “control” over several of the vacant

lots, indicated that Key Marco was “a phenonenal business
opportunity,” and assured plaintiff that he was “fully devoted to this
Key Marco project.” After the neeting, Sanders sent e-nmail and nai
correspondence to plaintiff’s address in New York that, according to
plaintiff, contained material m srepresentations in furtherance of the
all eged fraud. Thus, accepting the facts as alleged in the conpl ai nt
as true and according plaintiff the benefit of every possible
favorabl e inference, as we nmust on a notion to dismss (see Leon v
Martinez, 84 Ny2d 83, 87-88), we conclude that plaintiff has set forth
sufficient facts to render defendants subject to the court’s
jurisdiction based on their allegedly tortious conduct in New York
(see CPLR 302 [a] [2]; CPCIntl. v McKesson Corp., 70 NY2d 268, 286-
287; Bernstein v Kelso & Co., 231 AD2d 314, 325; Philan Ins. v Hall &
Co., 215 AD2d 112).

We further conclude in any event that plaintiff sufficiently
pl eaded that Kanal ey, a New York resident, acted as defendants’ agent
Wth respect to the real estate investnent at issue (see CPLR 302 [a]
[2]), and thus that the notion was properly denied on that ground as
wel | . Kanal ey arranged the neeting between Sanders and plaintiff and
ultimately received conpensation from Sanders. Moreover, Kanal ey
rel ayed nunerous nessages to plaintiff on behalf of Sanders concerning
the Key Marco property. W thus conclude that plaintiff has set forth
sufficient facts fromwhich to conclude that Kanal ey “engaged in
pur poseful activities in this State in relation to his transaction for
the benefit of and with the know edge and consent of the . . .
def endants and that they exercised sonme control over [Kanaley] in this
matter” (Kreutter v McFadden G| Corp., 71 NY2d 460, 467; see Philan
Ins., 215 AD2d at 112).

Patricia L. Morgan

Entered: July 2, 2010
Cerk of the Court
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MARGARET O. STARK, RESPONDENT- APPELLANT.

ANDREW J. CORNELL, WELLSVILLE, FOR RESPONDENT- APPELLANT.

STEPHEN D. M LLER, OLEAN, FOR PETI TI ONER- RESPONDENT.

Appeal froman order of the Famly Court, Cattaraugus County
(M chael L. Nenno, J.), entered January 29, 2009 in a proceedi ng
pursuant to Famly Court Act article 4. The order, anong other
things, conmtted respondent to the Cattaraugus County Jail for a term
of six nonths.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the objection is
granted, respondent’s petition is granted and respondent’s child
support obligation is reduced to $25 per nonth effective Cctober 28,
2008.

Menorandum  Petitioner commenced this proceeding on behal f of
the father of the child at issue, alleging that respondent nother was
in violation of a prior order directing her to pay child support in
t he anpbunt of $167 per nonth and seeking relief pursuant to Famly
Court Act 8 454. Famly Court erred in finding the nmother in willful
violation of the prior child support order. Petitioner established
that the nother failed to pay support, which constitutes “prinma facie
evidence of a willful violation” (8 454 [3] [a]; see Matter of Powers
v Powers, 86 NY2d 63, 68-69). The nother, however, presented
“ ‘conpetent, credible evidence of [her] inability to nake the
requi red paynents’ ” (Matter of Christine LLM v Wodek K, 45 AD3d
1452, 1452, quoting Powers, 86 NyY2d at 70).

The court also erred in denying the objection of the nother to
that part of the Support Magistrate' s order continuing the prior child
support order and in denying her petition seeking a downward
nodi fication of her support obligation. The nother established that
she was unable to mai ntain steady enploynment and that her inconme was
wel | below the poverty line, and thus her support obligation should
have been reduced to the m ninmum | evel of $25 per nonth (see Famly C
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Act 8§ 413 [1] [d]; Matter of Paige v Austin, 27 AD3d 474; Matter of
Si mmons v Hyl and, 235 AD2d 67, 70-71).

Finally, the nother contends that the court erred in failing to
cap her unpaid child support arrears at $500 (see Family C Act § 413
[1] [g]). That contention is raised for the first tine on appeal and
thus is not preserved for our review (see Creighton v Crei ghton, 222
AD2d 740, 743; see also Matter of White v Knapp, 66 AD3d 1358).

Patricia L. Mrrgan

Entered: July 2, 2010
Cerk of the Court
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IN THE MATTER OF TATEONA B.
ONEI DA COUNTY DEPARTMENT OF SOCI AL SERVI CES,
PETI TI ONER- RESPONDENT;
ORDER
JENNI FER B., RESPONDENT- APPELLANT.

ONElI DA COUNTY DEPARTMENT OF SOCI AL SERVI CES,
PETI TI ONER- RESPONDENT;

DRACY S., RESPONDENT- APPELLANT.

SCOTT T. GODKIN, UTICA, FOR RESPONDENT- APPELLANT JENNI FER B.

KOSLOSKY & KOSLOSKY, UTICA (W LLIAM L. KOSLOSKY OF COUNSEL), FOR
RESPONDENT- APPELLANT DRACY S.

JOHN HERBOWY, UTI CA, FOR PETI TI ONER- RESPONDENT.

KAREN STANI SLAUS- FUNG, ATTORNEY FOR THE CHI LD, CLINTQON, FOR TATEONA B.

Appeal s froman order of the Famly Court, Oneida County (Randal
B. Caldwell, J.), entered March 3, 2009 in proceedi hgs pursuant to
Soci al Services Law 8§ 384-b. The order, inter alia, termnated the
parental rights of respondents.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Patricia L. Mrgan

Entered: July 2, 2010
Clerk of the Court
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MARRANO' MARC EQUI TY CORPORATI ON,
DEFENDANT- APPELLANT.

KENNEY SHELTON LI PTAK NOMK LLP, BUFFALO (VWENDY A. SCOTT OF COUNSEL),
FOR DEFENDANT- APPELLANT.

THE BALLOW LAWFIRM P.C., WLLIAWSVILLE (JASON A. Rl CHVAN OF
COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, Erie County (Joseph R
G ownia, J.), entered January 26, 2009 in a personal injury action
The order granted the notion of plaintiff for partial summary
j udgnent .

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Plaintiff commenced this Labor Law and conmon-| aw
negl i gence action seeki ng danages for injuries he sustai ned when he
fell into an excavation that was i medi ately adjacent to the area
where he was applying siding to a house. Wen plaintiff stepped onto
a plank that partially covered the excavation, his foot slipped,
causing himto fall into the excavation. Suprene Court properly
granted plaintiff’s notion seeking partial summary judgnment on
liability with respect to the Labor Law 8 240 (1) claim Contrary to
the contention of defendant, plaintiff’'s fall into an excavation from
ground level is * ‘“the type of elevation-related risk for which Labor
Law 8 240 (1) provides protection’ ” (Congi v Niagara Frontier Transp.
Aut h., 294 AD2d 830, quoting Covey v Iroquois Gas Transm ssion Sys.,
89 Ny2d 952, 954; see Jimnez v Nidus Corp., 288 AD2d 123; Bockmer v
Ni agara Recycling, 265 AD2d 897). Contrary to defendant’s further
contention, the record establishes that the plank fromwhich plaintiff
fell was not being “used as a passageway or stairway” (Paul v Ryan
Hones, Inc., 5 AD3d 58, 60) but, rather, it “served as the functional
equi val ent of a scaffold” (id. at 61).

We have consi dered defendant’s remai ni ng contentions and concl ude
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that they are without nerit.

Patricia L. Mrrgan

Entered: July 2, 2010
Clerk of the Court
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DENNI S JOHN, SHERI FF, CATTARAUGUS COUNTY, AND

NEW YORK STATE DI VI SI ON OF PARCLE
RESPONDENTS- RESPONDENTS.

CARR SAGLI MBEN LLP, OLEAN (JAY D. CARR OF COUNSEL), FOR
PETI TI ONER- APPELLANT.

ROBERT S. FORSHEY, PETI TI ONER- APPELLANT PRO SE.

ANDREW M CUOMO, ATTORNEY GENERAL, ALBANY (ZAI NAB A. CHAUDHRY OF
COUNSEL), FOR RESPONDENT- RESPONDENT NEW YORK STATE Di VI SI ON OF PARCLE

Appeal from a judgnment (denom nated order) of the Suprene Court,
Cattaraugus County (Larry M Hinelein, A J.), entered Novenber 25,
2008 in a habeas corpus proceeding. The judgnent denied the petition.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously reversed on the | aw wi thout costs and the wit of habeas
corpus i s sustained.

Menorandum  Petitioner conmenced this proceeding seeking a wit
of habeas corpus on the ground that he was unlawful ly incarcerated for
violating his parole. According to petitioner, his sentence was
term nated pursuant to Executive Law 8§ 259-) (3-a) by the date of the
al l eged parole violation and thus he was no | onger on parole. W
agree with petitioner, and we therefore further agree with himthat
Suprene Court erred in failing to sustain the wit.

The record establishes that in 2000 petitioner pleaded guilty to
attenpted crimnal possession of a controlled substance in the third
degree and attenpted crimnal sale of a controlled substance in the
third degree and was sentenced to concurrent terns of incarceration of
6 to 12 years. It is undisputed that his presunptive release was in
April 2005, and that he was charged with a parole violation in July
2007 and was eventually arrested for that parole violation in August
2008. Petitioner challenged the authority of the New York State
Di vision of Parole (respondent) to arrest himbased on the parole
violation in July 2007 because, pursuant to Executive Law 8§ 259-j (3-
a), his sentence was termnated in April 2007, i.e., after his
presunptive release in April 2005 foll owed by two years of unrevoked
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parol e. Respondent contended in response, however, that the version
of Executive Law 8§ 259-j (3-a) as amended in 2004 did not include
par ol ees on presunptive rel ease, such as petitioner, and the 2008
amendnment to Executive Law 8 259-j (3-a), which specifically
enconpasses parol ees on presunptive rel ease, should not be applied
retroactively. W reject respondent’s contention that the statute
shoul d not be applied retroactively.

The legislative history of Executive Law § 259-j (3-a)
establishes that the statute was anended in 2008 in order to “correct
an oversight in a chapter of the laws of 2004 that unintentionally
negl ected to include certain offenders who are presunptively rel eased
in the mandatory term nati on of parol e supervision provisions” and
that the exclusion of such offenders fromthe statute was a “drafting
oversight” (Senate Memin Support, 2008 MKinney's Session Laws of NY,
at 2159). Al though anendnents to statutes are presuned to have
prospective application only, unless the Legislature’ s preference for
retroactivity is explicitly stated or otherwise indicated, it is also
the case that “renedial |egislation should be given retroactive effect
in order to effectuate its beneficial purpose” (Matter of d eason
[ M chael Vee, Ltd.], 96 Ny2d 117, 122). W conclude that the 2008
amendnment to Executive Law 8 259-j (3-a) is renedial inasnuch as the
| egi sl ative history establishes that the purpose of the 2008 anendnent
was “ ‘to clarify what the | aw was al ways neant to say and do ~
(Brothers v Florence, 95 Ny2d 290, 299). Thus, we conclude that the
2008 anendnent to Executive Law § 259-j (3-a) should be given
retroactive effect (see Matter of OnBank & Trust Co., 90 Ny2d 725,
731). As so applied, petitioner’s sentence should have been
termnated in April 2007, follow ng two years of unrevoked parole, and
the court should have sustained the wit of habeas corpus and ordered
petitioner’s imrediate rel ease. Although petitioner has been rel eased
from custody, we conclude under the limted circunstances of this case
that the exception to the nootness doctrine applies (cf. People ex
rel. Hanpton v Dennison, 59 AD3d 951, |v denied 12 NY3d 711; see
generally Matter of Hearst Corp. v Cyne, 50 Ny2d 707, 714-715).

Patricia L. Mrrgan

Entered: July 2, 2010
Cerk of the Court
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PARTNERS TRUST BANK, RESPONDENT,
AND LENNON S LI THO, | NC., RESPONDENT- RESPONDENT.

M CHAEL J. KAWA, SYRACUSE, FOR PETI TI ONER- APPELLANT.

M CHAEL A. CASTLE, HERKI MER (SCOTT H. OBERVMAN OF COUNSEL), FOR
RESPONDENT- RESPONDENT.

Appeal from an order of the Suprene Court, Herkiner County
(Mchael E. Daley, J.), entered Cctober 9, 2009. The order, insofar
as appealed from denied the notion of petitioner seeking, inter alia,
the entry of a satisfaction of judgnment pursuant to CPLR 5021.

It is hereby ORDERED that the order insofar as appealed fromis
unani nously reversed on the | aw wi thout costs, the notion is granted,
and the matter is remtted to Suprene Court, Herkinmer County, for
further proceedings in accordance with the foll ow ng Menorandum
Respondent Lennon’s Litho, Inc. (Litho) obtained a judgnent in the
amount of $81, 600 agai nst petitioner, Mercury Factoring, LLC
(Mercury), and filed an execution seeking to enforce that judgnent
agai nst two parcels of real property owned by Mercury. Mercury
established that the parcels had a fair market value in excess of
$95, 000, and Litho does not contest that valuation. A sheriff’'s sale
was conducted, at which the sole bid of $10,000 was nade by Robert J.
Lennon, the owner of Litho, in his personal capacity. The prem ses
were conveyed to Lennon for that anmount and, after deduction of the
Sheriff’s poundage and fees and the addition of interest, the judgnent
was reduced to approximately $76,000. Litho thereafter began
proceedi ngs to execute upon equi pnent owned by Mercury, whereupon
Mercury noved for an order seeking, inter alia, the entry of a
satisfaction of the judgnment pursuant to CPLR 5021. W agree with
Mercury that Suprenme Court erred in denying its notion.

“ “\Where the judgnment debtor can show not nerely disparity in
price, but in addition one of the categories integral to the
i nvocation of equity, such as fraud, m stake or exploitive
overreaching, a court of equity may grant relief’ ™ (Merchants Natl.
Bank & Trust Co. of Syracuse v H H & F. E Bean, 142 AD2d 928, 929;
see Yellow Cr. Hunting Cub v Todd Supply, 145 AD2d 679). Here, it is
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undi sputed that Mercury' s property had a fair market value in excess
of $95, 000, but the judgnent obtained by Litho has been reduced by no
nore than approxi mately $9,500, not taking into account the additional
interest included in the judgnent. Consequently, although the
sheriff’s sale was procedurally proper, we neverthel ess concl ude that
in support of its notion Mercury has denonstrated exploitative
overreaching sufficient to conpel the conclusion that the judgnent
shoul d be deened satisfied (see generally Federal Deposit Ins. Corp. v
Forte, 144 AD2d 627, 628). W therefore reverse the order insofar as
appeal ed from grant the notion, and remt the matter to Suprenme Court
to grant Mercury the relief requested.

Contrary to the contention of Litho, the acquisition of the
property by Lennon in his personal capacity does not require a

different result. “Broadly speaking, the courts will disregard the
corporate form or, to use accepted term nol ogy, pierce the corporate
veil, whenever necessary to prevent fraud or to achieve equity”

(Matter of Morris v New York State Dept. of Taxation & Fin., 82 Ny2d
135, 140 [internal quotation marks omtted]; see Wl kovszky v Carlton,
18 NY2d 414, 417). Mercury established in support of its notion that
Litho ceased doi ng business at the time Mercury purchased the subject
property fromLitho prior to this litigation, before it was
repurchased from Mercury by Lennon, and that Litho had ceased payi ng
corporate taxes and had no assets other than the instant judgnent.
Furthernore, Mercury established that Lennon was the principal of
Litho, and that any anmounts coll ected on the judgnment would inure to
his sole benefit. Neither Lennon nor Litho submtted any evidence to
contravene those facts established by Mercury in support of its
notion. Inasnmuch as the record establishes that Lennon received the
full value of the judgnment against Mercury by “exercis[ing] conplete
dom nation of the corporation with respect to the transaction in
guestion and said dom nation was used to comrit a . . . wong against
[ Mercury,] resulting in [Mercury]’s injury” (Austin Powder Co. v
McCul | ough, 216 AD2d 825, 826; see Morris, 82 Ny2d at 141), the court
shoul d have pierced the corporate veil and granted the relief
requested by Mercury.

Patricia L. Morgan

Entered: July 2, 2010
Cerk of the Court
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BRI AN FI SCHER, COWMM SSI ONER, NEW YORK STATE
DEPARTMENT OF CORRECTI ONAL SERVI CES, RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW ( SUSAN K. JONES COF
COUNSEL), FOR PETI TI ONER

ANDREW M CUOMD, ATTORNEY GENERAL, ALBANY (PETER H. SCHI FF OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judici al
Department by order of the Supreme Court, Wom ng County [ Mark H.
Dadd, A J.], entered February 18, 2010) to review determ nati ons of
respondent. The determ nations found after Tier |1l hearings that
petitioner had violated various inmate rules.

It is hereby ORDERED that the determ nations are unani nously
confirmed without costs and the petition is dism ssed.

Patricia L. Morgan

Entered: July 2, 2010
Clerk of the Court
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KA 09-00717
PRESENT: SCUDDER, P.J., PERADOTTO, CARNI, PINE, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

EDWARD RI CHARDSQON, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALO, INC., BUFFALO (M CHAEL C. WALSH OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, 111, DI STRICT ATTORNEY, BUFFALO (J. M CHAEL MARI ON OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, Erie County (M
WlliamBoller, A J.), rendered March 19, 2009. The judgnent
convi cted defendant, upon his plea of guilty, of murder in the second
degr ee.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirmed (see People v Hi dal go, 91 Ny2d 733, 737).

Patricia L. Mrgan

Entered: July 2, 2010
Clerk of the Court
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KA 09-00743
PRESENT: SCUDDER, P.J., PERADOTTO, CARNI, PINE, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

JERRY L. GAREY, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALO, INC., BUFFALO (ROBERT L. KEMP OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDI TA, 111, DI STRICT ATTORNEY, BUFFALO (DOUGLAS A. GCERSS OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Erie County Court (Shirley
Troutman, J.), rendered Septenber 17, 2008. The judgnment revoked
defendant’ s sentence of probation and inposed a sentence of
i mpri sonmnent.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Patricia L. Mrgan

Entered: July 2, 2010
Cerk of the Court
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KA 09-02167
PRESENT: SCUDDER, P.J., PERADOTTO, CARNI, PINE, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

TONY L. MOORE, DEFENDANT- APPELLANT.

DAVID J. FARRUG A, PUBLI C DEFENDER, LOCKPCORT (JOSEPH G FRAZI ER OF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL J. VI OLANTE, DI STRI CT ATTORNEY, LOCKPORT ( THOVAS H. BRANDT OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Niagara County Court (Matthew J.
Mur phy, 111, J.), rendered August 20, 2009. The judgnent convicted
def endant, upon his plea of guilty, of crimnal use of a firearmin
t he second degr ee.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirmed (see People v Hi dal go, 91 Ny2d 733, 737).

Patricia L. Mrgan

Entered: July 2, 2010
Clerk of the Court
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KA 07-01910
PRESENT: SCUDDER, P.J., PERADOTTO, CARNI, PINE, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER
SERG O PONDER, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER ( GRAZI NA MYERS OF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL C. CREEN, DI STRICT ATTORNEY, ROCHESTER (NANCY A. G LLI GAN OF
COUNSEL), FOR RESPONDENT.

Appeal from a resentence of the Monroe County Court (Richard A
Keenan, J.), rendered July 26, 2007. Defendant was resentenced upon
his conviction of robbery in the first degree, robbery in the second
degree (two counts), assault in the second degree and grand |arceny in
the fourth degree.

It is hereby ORDERED that the resentence so appealed fromis
unani nously affirnmed.

Patricia L. Morgan

Entered: July 2, 2010
Cerk of the Court
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KA 09-00721
PRESENT: SCUDDER, P.J., PERADOTTO, CARNI, PINE, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

VI NCENT HI TCHCOCK, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALO, INC., BUFFALO (M CHAEL C. WALSH OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDI TA, 111, DI STRICT ATTORNEY, BUFFALO (DOUGLAS A. GCERSS OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, Erie County (John L.
M chal ski, A.J.), rendered February 11, 2009. The judgnent convicted
def endant, upon his plea of guilty, of rape in the first degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Patricia L. Morgan

Entered: July 2, 2010
Cerk of the Court
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CA 09-02294
PRESENT: SCUDDER, P.J., PERADOTTO, CARNI, PINE, AND GORSKI, JJ.

IN THE MATTER OF EMVANUEL D. PATTERSON,
PETI TI ONER- APPELLANT,

\% ORDER
JAMES L. BERBARY, SUPERI NTENDENT, COLLI NS

CORRECTI ONAL FACI LI'TY, ET AL.,
RESPONDENTS- RESPONDENTS.

EMVANUEL D. PATTERSON, PETI TI ONER- APPELLANT PRO SE.

ANDREW M CUOMO, ATTORNEY GENERAL, ALBANY (KATE H. NEPVEU OF COUNSEL),
FOR RESPONDENTS- RESPONDENTS.

Appeal from a judgnent (denom nated order) of the Suprene Court,
Erie County (Russell P. Buscaglia, A J.), entered Septenber 18, 2009
in a proceeding pursuant to CPLR articles 70 and 78. The judgnent
di sm ssed the petition.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirmed w thout costs.

Patricia L. Morgan

Entered: July 2, 2010
Clerk of the Court
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KA 06-00233
PRESENT: MARTOCHE, J.P., FAHEY, PERADOTTO, AND GREEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

JOHN H. BUTLER, DEFENDANT- APPELLANT.

STEPHEN Bl RD, ROCHESTER, FOR DEFENDANT- APPELLANT.

JOSEPH V. CARDONE, DI STRI CT ATTORNEY, ALBI ON ( KATHERI NE BOGAN OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Ol eans County Court (Janes P
Punch, J.), rendered Novenber 21, 2005. The appeal was held by this
Court by order entered Decenber 21, 2007, decision was reserved and
the matter was remtted to Ol eans County Court for further
proceedi ngs (46 AD3d 1446). The proceedi ngs were held and conpl et ed.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of crimnal possession of a controlled substance
in the fourth degree (Penal Law 8§ 220.09 [1]). W previously held the
case, reserved decision and remtted the matter to County Court for a
reconstruction hearing to determ ne whether the prospective jurors had
been properly sworn in conpliance with CPL 270.15 (1) (a) (People v
Butler, 46 AD3d 1446). Upon remttal, we conclude that the court
properly determ ned that there was such conpliance with the statute.
Def endant’ s remai ni ng contenti ons extend beyond the scope of the
remttal and were not raised by defendant prior to remttal. Even
assum ng, arguendo, that those contentions are properly before us, we
woul d conclude that they are without nerit.

Patricia L. Morgan

Entered: July 2, 2010
Cerk of the Court
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TP 09-01621
PRESENT: MARTOCHE, J.P., FAHEY, LINDLEY, SCONIERS, AND GREEN, JJ.

IN THE MATTER OF ANWATZ HAQUE, PETI Tl ONER,
\% ORDER

NORVAN B. BEZI O DI RECTOR, SPECI AL HOUSI NG
| NVATE DI SCI PLI NARY PROGRAM NEW YORK STATE
DEPARTMENT OF CORRECTI ONAL SERVI CES, AND
BRI AN FI SCHER, COWM SSI ONER, NEW YORK STATE
DEPARTMENT OF CORRECTI ONAL SERVI CES,
RESPONDENTS.

ANWATZ HAQUE, PETI TI ONER PRO SE.

ANDREW M CUOMO, ATTORNEY GENERAL, ALBANY (PETER H. SCHI FF OF
COUNSEL), FOR RESPONDENTS.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Supreme Court in the Fourth Judici al
Departnent by order of the Suprenme Court, Seneca County [Dennis F.
Bender, A.J.], entered August 7, 2009) to review a determ nation of
respondents. The determ nation found after a Tier |1l hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is di sm ssed.

Patricia L. Mrrgan

Entered: July 2, 2010
Cerk of the Court
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KA 09-00722
PRESENT: MARTOCHE, J.P., FAHEY, LINDLEY, SCONIERS, AND GREEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

PAULETTE CZUBA, DEFENDANT- APPELLANT.
(APPEAL NO. 1.)

THE LEGAL Al D BUREAU CF BUFFALO, | NC., BUFFALO ( KAREN RUSSO- MCLAUGHLI N
OF COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, II1, DI STRICT ATTORNEY, BUFFALO (DOUGLAS A. GOERSS OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Erie County Court (M chael L.
D Amco, J.), rendered March 11, 2009. The judgnent convicted
def endant, upon her plea of guilty, of grand larceny in the fourth
degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed (see People v Lococo, 92 Ny2d 825, 827).

Patricia L. Mrrgan

Entered: July 2, 2010
Clerk of the Court
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KA 09-00605
PRESENT: MARTOCHE, J.P., FAHEY, LINDLEY, SCONI ERS, AND GREEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

JOSEPH M MARRANCO, DEFENDANT- APPELLANT.
(APPEAL NO. 1.)

GARY A. HORTON, PUBLI C DEFENDER, BATAVI A (MELISSA L. CI ANFRINI OF
COUNSEL), FOR DEFENDANT- APPELLANT.

LAWRENCE FRI EDMAN, DI STRI CT ATTORNEY, BATAVIA (KEVIN T. FINNELL OF
COUNSEL), FOR RESPONDENT.

Appeal from a resentence of the Genesee County Court (Robert C.
Noonan, J.), rendered February 11, 2009. Defendant was resentenced
upon his conviction of burglary in the third degree.

It is hereby ORDERED that the resentence so appealed fromis
unani nously affirnmed.

Patricia L. Mrgan

Entered: July 2, 2010
Cerk of the Court
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KA 09-01508
PRESENT: MARTOCHE, J.P., FAHEY, LINDLEY, SCONI ERS, AND GREEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

CONSUALO T. SANDERS, DEFENDANT- APPELLANT.

CHARLES A. MARANGCOLA, MORAVI A, FOR DEFENDANT- APPELLANT.

JON E. BUDELMANN, DI STRI CT ATTORNEY, AUBURN ( CHRI STOPHER W SCHLECHT
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Cayuga County Court (Thomas G
Leone, J.), rendered March 20, 2008. The judgnent convicted
def endant, upon her plea of guilty, of crimnal sale of a controlled
substance in the third degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Patricia L. Morgan

Entered: July 2, 2010
Cerk of the Court
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KA 09-02087
PRESENT: MARTOCHE, J.P., FAHEY, LINDLEY, SCONI ERS, AND GREEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

JEDEDI AH SHAW DEFENDANT- APPELLANT.

GARY A. HORTON, PUBLI C DEFENDER, BATAVI A (BRI DGET L. FIELD OF
COUNSEL), FOR DEFENDANT- APPELLANT.

LAVWRENCE FRI EDVAN, DI STRI CT ATTORNEY, BATAVIA (DAVID E. GANN OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Genesee County Court (Robert C.
Noonan, J.), rendered August 11, 2009. The judgnent convicted
def endant, upon his plea of guilty, of crimnal possession of
mari huana in the third degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Patricia L. Mrgan

Entered: July 2, 2010
Cerk of the Court
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KA 09-00723
PRESENT: MARTOCHE, J.P., FAHEY, LINDLEY, SCONI ERS, AND GREEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

PAULETTE CZUBA, DEFENDANT- APPELLANT.
(APPEAL NO. 2.)

THE LEGAL Al D BUREAU CF BUFFALO, | NC., BUFFALO ( KAREN RUSSO- MCLAUGHLI N
OF COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, II1, DI STRICT ATTORNEY, BUFFALO (DOUGLAS A. GOERSS OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Erie County Court (M chael L.
D Amco, J.), rendered March 11, 2009. The judgnent convicted
def endant, upon her plea of guilty, of grand larceny in the fourth
degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Patricia L. Morgan

Entered: July 2, 2010
Cerk of the Court
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KA 09-00606
PRESENT: MARTOCHE, J.P., FAHEY, LINDLEY, SCONI ERS, AND GREEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

JOSEPH M MARRANCO, DEFENDANT- APPELLANT.
(APPEAL NO. 2.)

GARY A. HORTON, PUBLI C DEFENDER, BATAVI A (MELISSA L. CI ANFRINI OF
COUNSEL), FOR DEFENDANT- APPELLANT.

LAWRENCE FRI EDMAN, DI STRI CT ATTORNEY, BATAVIA (KEVIN T. FINNELL OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Genesee County Court (Robert C
Noonan, J.), rendered February 11, 2009. The judgnment convicted
def endant, upon his plea of guilty, of crimnal possession of stolen
property in the fourth degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Patricia L. Morgan

Entered: July 2, 2010
Cerk of the Court
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CA 09-01650
PRESENT: MARTOCHE, J.P., FAHEY, LINDLEY, SCONI ERS, AND GREEN, JJ.

HALBERT L. BROCKS, JR., PLAI NTI FF- APPELLANT,
\% ORDER
PAULA GREENE, DEFENDANT- RESPONDENT.

HALBERT L. BROCKS, JR., PLAI NTI FF- APPELLANT PRO SE.

COLUCCI & GALLAHER, P.C., BUFFALO (G LLI AN D. BROAN OF COUNSEL), FOR
DEFENDANT- RESPONDENT.

Appeal from an order of the Suprenme Court, Erie County (Patrick
H. NeMyer, J.), entered June 17, 2009. The order, insofar as
appeal ed from denied the notion of plaintiff for |eave to renew his
opposition to defendant’s notion for summary judgnent.

It is hereby ORDERED that the order so appealed fromis

unani nously affirmed wi thout costs for reasons stated in the decision
at Suprene Court.

Patricia L. Mrgan

Entered: July 2, 2010
Cerk of the Court
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TP 09-02233
PRESENT: SM TH, J.P., FAHEY, LINDLEY, SCONIERS, AND GREEN, JJ.

IN THE MATTER OF ADDULLAH RAHVAN, PETI TI ONER,
\% ORDER

JAMES A. MANCE, SUPERI NTENDENT, MARCY
CORRECTI ONAL FACI LI'TY, ET AL., RESPONDENTS.

ADDULLAH RAHMAN, PETI TI ONER PRO SE.

ANDREW M CUOMO, ATTORNEY GENERAL, ALBANY (MARTIN A. HOTVET OF
COUNSEL), FOR RESPONDENTS.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel I ate Division of the Supreme Court in the Fourth Judici al
Departnent by order of the Suprenme Court, Oneida County [Sanuel D.
Hester, J.], entered Septenber 30, 2009) to review a determ nation of
respondent Janes A. Mance, Superintendent, Marcy Correctional
Facility. The determ nation found after a Tier Il hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is dism ssed.

Patricia L. Morgan

Entered: July 2, 2010
Clerk of the Court
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KA 09-00902
PRESENT: SM TH, J.P., FAHEY, LINDLEY, SCONIERS, AND GREEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

THOVAS B. SI MCOE, DEFENDANT- APPELLANT.

DAVID J. FARRUG A, PUBLI C DEFENDER, LOCKPCRT ( MARY- JEAN BOWAN OF
COUNSEL), FOR DEFENDANT- APPELLANT.

THOMAS B. S| MCOE, DEFENDANT- APPELLANT PRO SE.

M CHAEL J. VI OLANTE, DI STRI CT ATTORNEY, LOCKPORT ( THOVAS H. BRANDT OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Niagara County Court (Sara S
Sperrazza, J.), rendered Decenber 19, 2008. The judgnment convicted
def endant, upon a nonjury verdict, of attenpted nurder in the first
degree, attenpted nmurder in the second degree, attenpted assault in
the first degree (three counts), assault in the second degree (two
counts), assault in the third degree, crimnal possession of a weapon
in the fourth degree (two counts) and endangering the welfare of a
chi | d.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  On appeal froma judgnment convicting himfollowng a
nonjury trial of, inter alia, attenpted nurder in the second degree
(Penal Law 88 110.00, 125.25 [1]), for beating and choking his wfe,
and attenpted nmurder in the first degree (88 110.00, 125.27 [1] [a],
[b]), for attenpting to stab a police officer who responded to a 911
call from defendant’s son, defendant contends that the verdict on
those two counts is against the weight of the evidence. View ng the
evidence in light of the elenments of those counts in this nonjury
trial (see People v Danielson, 9 NY3d 342, 349), we conclude that the
verdict is not against the weight of the evidence (see generally
Peopl e v Bl eakl ey, 69 Ny2d 490, 495). Although a finding that
defendant did not intend to kill the victins would not have been
unreasonabl e (see generally id.), it cannot be said that County Court,
whi ch saw and heard the wi tnesses and thus was able to “ ‘assess their
credibility and reliability in a manner that is far superior to that
of review ng judges who nust rely on the printed record,” ” failed to
gi ve the evidence the weight it should be accorded (People v Harris,
72 AD3d 1492, 1492). W note that the intent of defendant to kill the
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victinms may be inferred fromhis actions (see People v Broadnax, 52
AD3d 1306, 1307, |v denied 11 Ny3d 830; People v Switzer, 15 AD3d 913,
914, |Iv denied 5 NY3d 770). Those actions included choking his wfe
with a rope to the point of rendering her unconscious and fracturing
her skull by repeatedly smashing her head on the hardwood fl oor, and

t hen stabbing the responding police officer three tines in the upper
torso area. The fact that the officer was protected frominjury by a
bul | et proof vest does not in any way negate defendant’s intent to kil
the officer, inasnmuch as defendant did not know that the officer was
so protected. W further note that, after smashing his wife's head on
the floor and biting off a portion of his wife’'s |Iower |ip, defendant
yelled to his son, “cone downstairs and see what | did to your
nmother.” I n addition, defendant refused to allow the police to enter
t he house despite the fact that his wfe was unconsci ous and
struggling to breathe, thus further jeopardizing her life. Al though
defendant testified that he did not intend to kill either victim the
court was free to reject that self-serving testinony (see generally
Harris, 72 AD3d at 1492).

Contrary to the further contention of defendant, he was not
deni ed effective assi stance of counsel. Defendant failed “to
denonstrate the absence of strategic or other |egitinmate expl anations”
for defense counsel’s failure to conduct an inquiry into the
qgualifications of the People s expert or to object to certain
testinmony (People v Rivera, 71 Ny2d 705, 709), and defendant was not
ot herwi se deprived of assistance of counsel by the remaining alleged
shortcom ngs of defense counsel (see generally People v Baldi, 54 Ny2d
137, 147; People v Wal ker, 50 AD3d 1452, 1453, |v denied 11 NY3d 795,
931). Considering the brutal nature of the crines, as well as
defendant’s | ack of renorse and failure to accept responsibility, we
conclude that the sentence is not unduly harsh or severe.

We have reviewed the remai ning contentions of defendant in his

pro se supplenmental brief and conclude that they are unpreserved for
our review (see CPL 470.05 [2]), and in any event are without nerit.

Patricia L. Mrgan

Entered: July 2, 2010
Clerk of the Court
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KA 09-02162
PRESENT: SM TH, J.P., FAHEY, LINDLEY, SCONI ERS, AND GREEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

JAMES R POLEUN, DEFENDANT- APPELLANT.

DAVID J. FARRUG A, PUBLI C DEFENDER, LOCKPCORT (JOSEPH G FRAZI ER OF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL J. VI OLANTE, DI STRI CT ATTORNEY, LOCKPORT ( THOVAS H. BRANDT OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Niagara County Court (Matthew J.
Mur phy, 111, J.), rendered July 20, 2009. The judgnent convicted
def endant, upon his plea of guilty, of possessing a sexual performance
by a child.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals from a judgnent convicting him
upon his plea of guilty, of possessing a sexual performance by a child
(Penal Law 8§ 263.16). Contrary to defendant’s contention, the record
of the plea proceeding establishes that defendant understood that the
wai ver of the right to appeal was separate fromhis plea of guilty
(see People v Dillon, 67 AD3d 1382). W conclude that his waiver of
the right to appeal was knowi ngly, intelligently, and voluntarily
entered, and that it enconpasses his challenge to the severity of the
sentence (see People v Lopez, 6 NY3d 248, 256). Al though the further
contention of defendant that the plea was not voluntarily entered
survives his waiver of the right to appeal, he failed to preserve that
contention for our review because he failed to nove to withdraw the
plea or to vacate the judgnment of conviction (see People v Diaz, 62
AD3d 1252, |v denied 12 NY3d 924; see al so People v Burney, 30 AD3d
1082, anended on rearg 32 AD3d 1366, |v denied 7 NY3d 866, 8 Ny3d
844). In any event, that contention is lacking in nerit. Al though
the People incorrectly infornmed defendant at the plea proceedi ng that
he coul d be sentenced to a determ nate termof incarceration of up to
four years and a period of postrel ease supervision of up to 10 years,
County Court thereafter correctly advised defendant of his maxi mum
sent enci ng exposure (see People v Johnson, 71 AD3d 1048), and the
court properly sentenced defendant to an indeterm nate term of
incarceration without a period of postrel ease supervision (see
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general |y Burney, 30 AD3d 1082).

Patricia L. Morgan

Entered: July 2, 2010
Cerk of the Court
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CA 09-02229
PRESENT: SM TH, J.P., FAHEY, LINDLEY, SCONIERS, AND GREEN, JJ.

IN THE MATTER OF FREDERI C C. CARPENTER
PETI TI ONER- APPELLANT,

\% MVEMORANDUM AND ORDER

M CHAEL CORCORAN, SUPERI NTENDENT, CAYUGA
CORRECTI ONAL FACI LI'TY, NEW YORK STATE
DEPARTMENT OF CORRECTI ONAL SERVI CES, AND
ANDREA EVANS, ACTI NG CH EF COW SSI ONER
NEW YORK STATE DI VI SI ON OF PAROLE
RESPONDENTS- RESPONDENTS.

FREDERI C C. CARPENTER, PETI TI ONER- APPELLANT PRO SE.

ANDREW M CUOMO, ATTORNEY GENERAL, ALBANY (RAJIT S. DOSANJH COF
COUNSEL), FOR RESPONDENTS- RESPONDENTS.

Appeal from a judgnment (denom nated order) of the Suprene Court,
Cayuga County (Mark H. Fandrich, A J.), entered Septenber 29, 2009 in
a proceeding pursuant to CPLR article 78. The judgnent dism ssed the
petition.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Petitioner commenced this CPLR article 78 proceedi ng
seeking to annul the determ nation of the New York State Departnent of
Correctional Services (DOCS) cal culating the sentences he received for
three convictions. Two of the sentences were indeterm nate terns of
i mprisonnment, and the third was a determ nate term of inprisonnent
that included a period of postrel ease supervision (PRS). 1In
accordance with the directive of the sentencing court, DOCS cal cul ated
the three terns of inprisonnment to run concurrently. Contrary to the
contention of petitioner, however, DOCS properly determ ned that the
period of PRS would conmmence upon his release frominprisonnment and
woul d not run concurrently with the other two sentences of
i nprisonment. |ndeed, Penal Law 8 70.45 (5) (a) expressly provides
that a period of PRS shall not comrence to run until an individual has
been rel eased frominprisonnent. Petitioner further challenges the
sent enci ng proceedi ng, contending that he is entitled to be
resent enced because Suprene Court did not adequately explain the PRS
portion of his determ nate sentence to hi mwhen he entered the
underlying pleas of guilty. That challenge is not properly before us,
i nasmuch as “a proceeding pursuant to CPLR article 78 generally does
not lie toreviewerrors clained to have occurred in a crim nal
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proceedi ng or to challenge a judgnent of conviction rendered by a
crimnal court . . . Rather, such a challenge nust be nmade by way of a
di rect appeal of the judgnent of conviction” (Matter of Garcha v City
Ct. [Cty of Beacon], 39 AD3d 645, 646; see Matter of Hennessy v

Gor man, 58 NY2d 806).

Patricia L. Mrgan

Entered: July 2, 2010
Cerk of the Court
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KA 09-01891
PRESENT: SM TH, J.P., FAHEY, LINDLEY, SCONIERS, AND GREEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

WAYNE F. STAUFFER, DEFENDANT- APPELLANT.

DAVID J. FARRUG A, PUBLI C DEFENDER, LOCKPCRT ( MARY- JEAN BOWAN OF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL J. VI OLANTE, DI STRI CT ATTORNEY, LOCKPORT ( THOVAS H. BRANDT OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Niagara County Court (Sara S.
Sperrazza, J.), rendered June 5, 2009. The judgnment revoked
defendant’ s sentence of probation and inposed a sentence of
i mpri sonmnent.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Patricia L. Mrgan

Entered: July 2, 2010
Cerk of the Court
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TP 10-00113
PRESENT: CENTRA, J.P., PERADOTTO, CARNI, PINE, AND GORSKI, JJ.

IN THE MATTER OF W LLI AM REED, PETI Tl ONER,
\% ORDER

JAMES L. BERBARY, SUPERI NTENDENT, COLLI NS
CORRECTI ONAL FACI LI TY, RESPONDENT.

W LLI AM REED, PETI TI ONER PRO SE.

ANDREW M CUOMO, ATTORNEY GENERAL, ALBANY (MARTIN A. HOTVET OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel I ate Division of the Supreme Court in the Fourth Judici al
Department by order of the Supreme Court, Erie County [John L.

M chal ski, A.J.], entered May 11, 2009) to review a determ nation of
respondent. The determnation found after a Tier Il hearing that
petitioner had violated an inmate rul e.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is di sm ssed.

Patricia L. Mrgan

Entered: July 2, 2010
Cerk of the Court
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KAH 10- 00587
PRESENT: CENTRA, J.P., PERADOTTO, CARNI, PINE, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK EX REL
JOE THOVAS, PETI TI ONER- RESPONDENT,

\% ORDER

M CHAEL NASH, ACTI NG SUPERI NTENDENT, W LLARD
DRUG TREATMENT CAMPUS, RESPONDENT- APPELLANT.

ANDREW M CUOMO, ATTORNEY GENERAL, ALBANY (RAJIT S. DOSANJH OF
COUNSEL), FOR RESPONDENT- APPELLANT.

Appeal from a judgnment of the Suprene Court, Seneca County
(Dennis F. Bender, A J.), dated June 3, 2009 in a habeas corpus
proceedi ng. The judgnment granted the petition and directed rel ease of
petitioner to parol e supervision.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously reversed on the | aw wi thout costs and the petition is
di sm ssed (see People ex rel. Van Steenburg v Wasser, 69 AD3d 1135, |v
denied in part and dismssed in part 14 Ny3d 883; People ex rel.
Muhammad v Bradt, 68 AD3d 1391; People ex rel. Al nodovar v Berbary, 67
AD3d 1419, |v denied 14 NY3d 703).

Patricia L. Mrgan

Entered: July 2, 2010
Cerk of the Court
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KA 08- 00396
PRESENT: CENTRA, J.P., PERADOTTO, CARNI, PINE, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

ROBERT H. SM TH, DEFENDANT- APPELLANT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, | NC., LI VI NGSTON COUNTY
CONFLI CT DEFENDERS, WARSAW ( NEAL J. MAHONEY OF COUNSEL), FOR
DEFENDANT- APPELLANT.

THOMAS E. MORAN, DI STRI CT ATTORNEY, GENESEO (ERI C R. SCH ENER OF
COUNSEL), FOR RESPONDENT.

Appeal from an order of the Livingston County Court (Dennis S.
Cohen, J.), entered Novenber 28, 2007. The order determ ned that
defendant is a level two risk pursuant to the Sex O fender
Regi stration Act.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Def endant appeals from an order determ ning that he
is alevel tw risk pursuant to the Sex O fender Registration Act
([ SORA] Correction Law 8 168 et seq.). Contrary to the contention of
def endant, County Court properly assessed 10 points agai nst hi munder
the risk factor for acceptance of responsibility. Al though defendant
pl eaded guilty to the crine underlying the SORA determ nation, the
court properly concluded that the statenents contained in the letter
that he submitted to the Board of Exam ners of Sex O fenders and the
statenents that he made during the SORA hearing did not “reflect a
genui ne acceptance of responsibility as required by the risk
assessnent gui delines devel oped by the Board [of Exam ners of Sex
O fenders]” (People v Noriega, 26 AD3d 767, |v denied 6 NY3d 713
[internal quotation marks omtted]; see People v Carman, 33 AD3d 1145,
1146; People v Mtchell, 300 AD2d 377, 378, |v denied 99 Ny2d 510).

Contrary to the further contention of defendant, he failed to
present clear and convincing evidence of special circunstances
justifying a downward departure fromhis presunptive risk |evel (see
People v Cark, 66 AD3d 1366, |v denied 13 NY3d 713; People v
McDani el , 27 AD3d 1158, |v denied 7 NY3d 703).

Finally, we conclude that the court’s oral findings of fact and
conclusions of law “are clear, supported by the record and
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sufficiently detailed to permt intelligent appellate review (People
v Roberts, 54 AD3d 1106, 1106-1107, |Iv denied 11 NY3d 713; see People
v Wod, 60 AD3d 1350; People v Leibach, 39 AD3d 1093, 1094, |v denied

9 NY3d 806).

Patricia L. Mrgan

Entered: July 2, 2010
Clerk of the Court
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KA 09- 00934
PRESENT: CENTRA, J.P., PERADOTTO, CARNI, PINE, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

AARON J. VI EHDEFFER, DEFENDANT- APPELLANT.

GARY A. HORTON, PUBLI C DEFENDER, BATAVI A (BRI DGET L. FIELD OF
COUNSEL), FOR DEFENDANT- APPELLANT.

LAVWRENCE FRI EDVAN, DI STRI CT ATTORNEY, BATAVIA (WLLIAM G ZICKL OF
COUNSEL), FOR RESPONDENT.

Appeal from a resentence of the Genesee County Court (Robert C
Noonan, J.), rendered Decenber 10, 2008. Defendant was resentenced
upon his conviction of burglary in the second degree.

It is hereby ORDERED that the resentence so appealed fromis
unani nously reversed on the law, the original sentence is reinstated
and the matter is remtted to Genesee County Court for proceedi ngs
pursuant to CPL 470. 45.

Menorandum  Def endant appeals froma resentence pursuant to
whi ch, follow ng a hearing, County Court sentenced himto a five-year
period of postrel ease supervision. W agree with defendant that the
court erred in inposing a period of postrel ease supervision after he
had been conditionally rel eased fromthe previously inposed

determ nate sentence of incarceration. Inasnmuch as he had been
rel eased from custody, defendant had “a |l egitinmate expectation that
t he sentence, although illegal under the Penal Law, is final[,] and

t he Doubl e Jeopardy C ause prevents a court from nodi fying the
sentence to include a period of postrel ease supervision” (People v
Wl lianms, 14 NY3d 198, 219-220; see People v Appleby, 71 AD3d 1545).

Patricia L. Morgan

Entered: July 2, 2010
Cerk of the Court
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KA 09-01482
PRESENT: CENTRA, J.P., PERADOTTO, CARNI, PINE, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

DONALD J. W LLI AM5, JR, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALO, INC., BUFFALO (ROBERT L. KEMP OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDI TA, 111, DI STRICT ATTORNEY, BUFFALO (DOUGLAS A. GCERSS OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Erie County Court (Shirley
Troutman, J.), rendered June 17, 2009. The judgnent convicted
def endant, upon his plea of guilty, of robbery in the third degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed (see People v Hidalgo, 91 Ny2d 733, 737).

Patricia L. Mrrgan

Entered: July 2, 2010
Cerk of the Court
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KA 09-01482
MOTI ON NO. (121/91) KA 09-01579. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V M CHAEL J. HI LL, DEFENDANT- APPELLANT. -- Motion for wit of

error coram nobi s deni ed. PRESENT: PERADOTTO, J.P., CARN , GREEN, PINE

AND GORSKI, JJ. (Filed July 2, 2010.)

MOTI ON NO. (1500/04) KA 03-00777. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V BERNARD J. SORRENTI NO, DEFENDANT- APPELLANT. -- Mdtion for

wit of error coram nobis deni ed. PRESENT: SCUDDER, P.J., FAHEY, CARN

LI NDLEY, AND PINE, JJ. (Filed July 2, 2010.)

MOTI ON NO. (100/06) KA 02-01346. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V DONTAE W LLI AMS, DEFENDANT- APPELLANT. -- Motion to vacate the

order denying a notion for a wit of error coram nobis denied. PRESENT

SCUDDER, P.J., LINDLEY, CGREEN, AND GORSKI, JJ. (Filed July 2, 2010.)

MOTI ON NO. (1648/06) KA 04-02967. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V CLEOTI S MERCER, DEFENDANT- APPELLANT. -- Mdtion for wit of

error coram nobi s deni ed. PRESENT: SCUDDER, P.J., MARTOCHE, CENTRA, AND

PINE, JJ. (Filed July 2, 2010.)

MOTI ON NO. (1116/08) CA 07-02611. -- G.ACI AL AGCREGATES LLC,

PLAI NTI FF- RESPONDENT, V TOAN OF YORKSHI RE, DEFENDANT- APPELLANT. -- Mbdtion

for reargunent or |eave to appeal to the Court of Appeals denied. PRESENT:
SCUDDER, P.J., MARTOCHE, SM TH, CENTRA, AND PERADOITO, JJ. (Filed July 2,

2010.)

-O05-
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MOTI ON NO. (238/09) KA 05-01036. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V ANTHONY FOSTER, DEFENDANT- APPELLANT. -- Mdtion for wit of

error coram nobi s deni ed. PRESENT: MARTOCHE, J.P., FAHEY, GREEN, PI NE,

AND GORSKI, JJ. (Filed July 2, 2010.)

MOTI ON NO. (729/09) KA 07-02179. -- THE PEOPLE OF THE STATE OF NEW YCORK,
RESPONDENT, V JASON L. SCOTIT, DEFENDANT- APPELLANT. -- Mdtion for wit of
error coram nobi s deni ed. PRESENT: MARTOCHE, J.P., FAHEY, CARN , AND

PINE, JJ. (Filed July 2, 2010.)

MOTI ON NO. (233/10) CA 09-01697. -- M CRO LINK, LLC,
PLAI NTI FF- RESPONDENT- APPELLANT, V TOWN OF AVHERST,
DEFENDANT- APPELLANT- RESPONDENT. -- Motion for reargunent or | eave to appeal

to the Court of Appeals denied. PRESENT: CENTRA, J.P., FAHEY, PERADOITQ,

CARNI, AND LINDLEY, JJ. (Filed July 2, 2010.)

MOTI ON NO. (325/10) TP 09-01934. -- IN THE MATTER OF | DELLA ABRAM
PETI TI ONER, V NEW YORK STATE DI VI SI ON OF HUMAN RI GHTS, C TY OF BUFFALO AND
BUFFALO POLI CE DEPARTMENT, RESPONDENTS. -- Mdtion for reargunent or |eave

to appeal to the Court of Appeals dism ssed as untinely. PRESENT: SM TH,

J.P., FAHEY, CARNI, SCONI ERS, AND PINE, JJ. (Filed July 2, 2010.)

MOTI ON NO. (498/10) CA 09-01787. -- IN THE MATTER OF THE JUDI Cl AL

-96-
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SETTLEMENT OF FI NAL ACCOUNT OF MANUFACTURERS AND TRADERS TRUST COVPANY,
PETI TI ONER- RESPONDENT- APPELLANT, AS EXECUTOR UNDER LAST W LL AND TESTAMENT
OF JOHN CLARKE ADAMS. PETER ADAMS AND CYNTHI A ADAMS, | NDI VI DUALLY AND AS
TESTAMENTARY TRUSTEES OF THEI R CH LDREN ARMAND ADAMS AND NMAXI NE ADAMS, AND
MARC ADAMS, RESPONDENTS- APPELLANTS- RESPONDENTS. -- Mdtion for reargunent

deni ed. PRESENT: CENTRA, J.P., FAHEY, PERADOTTO AND PINE, JJ. (Filed

July 2, 2010.)

MOTI ON NO. (518/10) CA 09-01531. -- TRACI BUTLER, PLAI NTI FF- APPELLANT, V
STACECOACH GROUP, PLC, COACH USA, INC., I NDI VI DUALLY AND DO NG BUSI NESS AS
COACH CANADA, | NC., TRENTWAY-WAGAR, I NC., ERI E COACH LI NES COVPANY, RYAN A.
COVFORT, DEFENDANTS- RESPONDENTS, ET AL., DEFENDANTS. (APPEAL NO 1.) --
Motion for reargunment denied. Leave to appeal to the Court of Appeals
granted. PRESENT: SCUDDER, P.J., MARTOCHE, CREEN, AND GORSKI, JJ. (Filed

July 2, 2010.)

MOTI ON NO. (519/10) CA 09-01532. -- TRACI BUTLER, PLAI NTI FF- APPELLANT, V
STACECOACH GROUP, PLC, ET AL., DEFENDANTS, J&J HAULI NG | NC., JOSEPH R
FRENCH, | NDI VI DUALLY AND DA NG BUSI NESS AS J&J TRUCKI NG, | NC., AND/ OR J&J
HAULI NG | NC., AND PAMELA ZEI SET, AS ADM NSTRATRI X OF THE ESTATE OF ERNEST
D. ZElI SET, JR , DECEASED, DEFENDANTS- RESPONDENTS. (APPEAL NO. 2.) --
Motion for reargunment denied. Leave to appeal to the Court of Appeals

granted. PRESENT: SCUDDER, P.J., MARTOCHE, GREEN, AND GORSKI, JJ. (Filed

July 2, 2010.)

-97-
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MOTI ON NO. (520/10) CA 09-01534. -- COURTNEY COMAN, KELLY COMWAN AND BRI AN
COMNAN, PLAI NTI FFS- APPELLANTS, V STAGECOACH GROUP, PLC, COACH USA, | NC.,

| NDI VI DUALLY AND DO NG BUSI NESS AS COACH CANADA, | NC., TRENTWAY- WAGAR,

I NC., ERI E COACH LI NES COVPANY, RYAN A. COVFORT, DEFENDANTS- RESPONDENTS, ET
AL., DEFENDANTS. (APPEAL NO. 3.) -- Mdtion for reargunment denied. Leave

to appeal to the Court of Appeals granted. PRESENT: SCUDDER, P.J.,

MARTOCHE, GREEN, AND GORSKI, JJ. (Filed July 2, 2010.)

MOTI ON NO. (521/10) CA 09-01535. -- COURTNEY COMN, KELLY COMAN AND BRI AN
COMNAN, PLAI NTI FFS- APPELLANTS, V STAGECOACH GROUP, PLC, ET AL., DEFENDANTS,
J&J HAULI NG |INC. , JOSEPH R FRENCH, | NDI VI DUALLY AND DO NG BUSI NESS AS J&J
TRUCKI NG I NC., AND/OR J&J HAULING |INC., AND PAMELA ZEI SET, AS

ADM NSTRATRI X OF THE ESTATE OF ERNEST D. ZEI SET, JR., DECEASED,

DEFENDANTS- RESPONDENTS. (APPEAL NO. 4.) -- Mdtion for reargunent denied.

Leave to appeal to the Court of Appeals granted. PRESENT: SCUDDER, P.J.,

MARTOCHE, GREEN, AND GORSKI, JJ. (Filed July 2, 2010.)

MOTI ON NO. (522/10) CA 09-01537. -- MEAGAN GODW N, CARRI E LONG AND CARLEI GH
VELDON, PLAI NTI FFS- APPELLANTS, V STAGECOACH GROUP, PLC, COACH USA, | NC. ,

| NDI VI DUALLY AND DO NG BUSI NESS AS COACH CANADA, | NC., TRENTWAY- WAGAR,

I NC., ERI E COACH LI NES COVPANY, RYAN A. COVFORT, DEFENDANTS- RESPONDENTS, ET
AL., DEFENDANTS. (APPEAL NO. 5.) -- Mdtion for reargunment denied. Leave

to appeal to the Court of Appeals granted. PRESENT: SCUDDER, P.J.,

MARTOCHE, GREEN, AND GORSKI, JJ. (Filed July 2, 2010.)

-08-
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MOTI ON NO. (523/10) CA 09-01538. -- MEAGAN GODW N, CARRI E LONG AND CARLEI GH
VELDON, PLAI NTI FFS- APPELLANTS, V STAGECOACH GROUP, PLC, ET AL., DEFENDANTS,
J&J HAULI NG |INC , JOSEPH R FRENCH, | NDI VI DUALLY AND DO NG BUSI NESS AS J&J
TRUCKI NG [ NC., AND/OR J&J HAULING INC., AND PAMELA ZEI SET, AS

ADM NSTRATRI X OF THE ESTATE OF ERNEST D. ZEI SET, JR., DECEASED,

DEFENDANTS- RESPONDENTS. (APPEAL NO. 6.) -- Mdtion for reargunent denied.

Leave to appeal to the Court of Appeals granted. PRESENT: SCUDDER, P.J.,

MARTOCHE, GREEN, AND GORSKI, JJ. (Filed July 2, 2010.)

MOTI ON NO. (527/10) CA 09-01547. -- SHEI LA ELI ZABETH EDWARDS, | NDI VI DUALLY
AND AS EXECUTRI X OF THE ESTATE OF RI CHARD F. EDWARDS, DECEASED, AND AS
ADM NI STRATRI X OF THE ESTATE OF BRI AN EDWARDS, DECEASED, KELLY ELI ZABETH
EDWARDS, JANNA MARI E DESMARAI' S, ROBERT JOSEPH DESMARAI' S, TRACY LYNN
DESVMARAI'S, JENNA M UNDERWOOD, PATRI Cl A UNDERWOCD, DONALD UNDERWOCD, CARLY
A. LABADI E, GQUY P. LABADI E, NANCY LABADI E, M CHAEL W COMN, TORY J. GAULT,
RANDY M CHAEL PAGEAU, LI NDA JEAN PAGEAU, JASON P. MAI LLOUX, MARCEL

MAI LLOUX, LOU- ANN MAI LLOUX, TIFFANY STROUD, GARY LANG LL, AND CARRI E

LANG LL, PLAI NTI FFS- APPELLANTS, V ERI E COACH LI NES COVPANY, COACH CANADA,

I NC., TRENTWAY-WAGAR, | NC., RYAN A. COVFORT, DEFENDANTS- RESPONDENTS, ET
AL., DEFENDANTS. (APPEAL NO. 10.) -- Mdtion for reargunent denied. Leave

to appeal to the Court of Appeals granted. PRESENT: SCUDDER, P.J.,

MARTOCHE, GREEN, AND GORSKI, JJ. (Filed July 2, 2010.)

MOTI ON NO. (528/10) CA 09-01548. -- SHEI LA ELI ZABETH EDWARDS, | NDI VI DUALLY

-99-
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AND AS EXECUTRI X OF THE ESTATE OF RI CHARD F. EDWARDS, DECEASED, AND AS
ADM NI STRATRI X OF THE ESTATE OF BRI AN EDWARDS, DECEASED, KELLY ELI ZABETH
EDWARDS, JANNA MARI E DESMARAI S, ROBERT JOSEPH DESMARAI' S, TRACY LYNN
DESVMARAI'S, JENNA M UNDERWOOD, PATRI Cl A UNDERWOCD, DONALD UNDERWOCD, CARLY
A. LABADI E, GQUY P. LABADI E, NANCY LABADI E, M CHAEL W COMN, TORY J. GAULT,
RANDY M CHAEL PAGEAU, LI NDA JEAN PAGEAU, JASON P. MAI LLOUX, MARCEL

MAI LLOUX, LOU- ANN MAI LLOUX, TIFFANY STROUD, GARY LANG LL, AND CARRI E

LANG LL, PLAI NTI FFS- APPELLANTS, V ERI E COACH LI NES COVPANY, ET AL.,
DEFENDANTS, J&J TRUCKI NG J&J HAULI NG INC., JOSEPH R FRENCH AND PAMELA
ZElI SET, AS ADM NI STRATRI X OF THE ESTATE OF ERNEST D. ZElI SET, JR., DECEASED,
DEFENDANTS- RESPONDENTS. (APPEAL NO. 11.) -- Mdtion for reargunent deni ed.

Leave to appeal to the Court of Appeals granted. PRESENT: SCUDDER, P.J.,

MARTOCHE, GREEN, AND GORSKI, JJ. (Filed July 2, 2010.)

MOTI ON NO. (547/10) CA 09-02327. -- JUSTIN W FRANCI S, PLAI NTI FF- APPELLANT,
V SUSANNE FRANCI S, DEFENDANT- RESPONDENT. -- Mbdtion for reargunent denied.

PRESENT: SM TH, J.P., FAHEY, CARNI, SCONIERS, AND PINE, JJ. (Filed July

2, 2010.)
KA 09-01860. -- THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT, V TOMW
BRI NSON, DEFENDANT- APPELLANT. -- Judgnent unani nously affirnmed. Counsel’s

notion to be relieved of assignnent granted (see People v Crawford, 71 AD2d
38 [1979]). (Appeal from Judgnment of Wayne County Court, Dennis Kehoe, J.

- Felony Driving Wiile Intoxicated). PRESENT: SCUDDER, P.J., PERADOITO

-100-
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CARNI, PINE, AND GORSKI, JJ. (Filed July 2, 2010.)
KA 09-00817. -- THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT, V ANTHONY
CASSATA, DEFENDANT- APPELLANT. -- Judgnent unani nously affirmed. Counsel’s

notion to be relieved of assignnent granted (see People v Crawford, 71 AD2d
38 [1979]). (Appeal from Judgnent of Livingston County Court, Robert B.
Wggins, J. - Forgery, 2nd Degree). PRESENT: SCUDDER, P.J., PERADOITQ,

CARNI, PINE, AND GORSKI, JJ. (Filed July 2, 2010.)

KA 09-01486. -- THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT, V STEPHEN
CAVI TT, DEFENDANT- APPELLANT. -- Judgnent unani nmously affirnmed. Counsel’s
nmotion to be relieved of assignnent granted (see People v Crawford, 71 AD2d
38 [1979]). (Appeal from Judgnent of Steuben County Court, Joseph WIIiam
Latham J. - Grand Larceny, 4th Degree). PRESENT: SCUDDER, P.J.,

PERADOTTO, CARNI, PINE, AND GORSKI, JJ. (Filed July 2, 2010.)

KA 10-01217. -- THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT, V STEPHEN
CAVI TT, DEFENDANT- APPELLANT. -- Judgnent unani nmously affirnmed. Counsel’s
nmotion to be relieved of assignnent granted (see People v Crawford, 71 AD2d
38 [1979]). (Appeal from Judgnent of Steuben County Court, Joseph WIIliam
Latham J. - Violation of Probation). PRESENT: SCUDDER, P.J., PERADOITO

CARNI, PINE, AND GORSKI, JJ. (Filed July 2, 2010.)

KA 09-00299.

- THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT, V EULESE

N. CRUZ, ALSO KNOAN AS MARCO AGUAY, DEFENDANT- APPELLANT. -- The case is

-101-
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hel d, the decision is reserved, the notion to relieve counsel of assignnent
is granted and new counsel is to be assigned. Menorandum Defendant was
convicted upon his Alford plea of attenpted robbery in the first degree
(Penal Law 88 110.00, 160.15 [3]), and upon his guilty plea of crim nal
sale of a controlled substance in the third degree (Penal Law § 220. 39
[1]). Defendant’s assigned appell ate counsel has noved to be relieved of

t he assignnment pursuant to People v Crawford (71 AD2d 38). However, our
review of the record reveals the existence of nonfrivol ous issues for
appeal , specifically, whether County Court erred in denying defendant’s
notion seeking to suppress the photo array identification of defendant, and
whet her there was sufficient evidence of guilt in the record to support
defendant’s Alford plea (see People v Richardson, 72 AD3d 1578).

Therefore, we relieve counsel of his assignnent and assign new counsel to
brief these issues, as well as any other issues that counsel’s review of
the record may disclose. (Appeal from Judgnent of Jefferson County Court,
Kim Hawn Martusew cz, J. - Attenpted Robbery, 1st Degree). PRESENT:

SCUDDER, P.J., PERADOTTO, CARNI, PINE, AND GORSKI, JJ. (Filed July 2,

2010.)
KA 08-02028. -- THE PECOPLE OF THE STATE OF NEW YORK, RESPONDENT, V JOSE
GARCI A, DEFENDANT- APPELLANT. -- Judgnent unani nously affirnmed. Counsel’s

notion to be relieved of assignnent granted (see People v Crawford, 71 AD2d
38 [1979]). (Appeal from Judgnent of Oneida County Court, M chael L
Dwer, J. - Gimnal Sale of a Controlled Substance, 3rd Degree). PRESENT

SCUDDER, P.J., PERADOTTO, CARNI, PINE, AND GORSKI, JJ. (Filed July 2,
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2010.)
KA 08-02680. -- THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT, V DAVID W
JOHNSON, DEFENDANT- APPELLANT. -- Judgnent unani mously affirnmed. Counsel’s

notion to be relieved of assignnent granted (see People v Crawford, 71 AD2d
38 [1979]). (Appeal from Judgnent of Ontario County Court, Craig J. Doran,
J. - Cimnal Sale of a Controlled Substance, 3rd Degree). PRESENT

SCUDDER, P.J., PERADOTTO, CARNI, PINE, AND GORSKI, JJ. (Filed July 2,

2010.)
KA 07-01785. -- THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT, V JOHN
RANSOV| DEFENDANT- APPELLANT. -- Judgnent unani nously affirmed. Counsel’s

notion to be relieved of assignnent granted (see People v Crawford, 71 AD2d
38 [1979]). (Appeal from Judgnent of Monroe County Court, Patricia D
Marks, J. - Violation of Probation). PRESENT: SCUDDER, P.J., PERADOITOQO

CARNI, PINE, AND GORSKI, JJ. (Filed July 2, 2010.)

KA 08-01762. -- THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT, V CONSUALO
T. SANDERS, DEFENDANT- APPELLANT. -- Judgnent unani nously affirmed.

Counsel s notion to be relieved of assignnment granted (see People v
Crawford, 71 AD2d 38 [1979]). (Appeal from Judgnent of Ontario County
Court, Craig J. Doran, J. - Violation of Probation). PRESENT: SCUDDER

P.J., PERADOTTO, CARNI, PINE, AND GORSKI, JJ. (Filed July 2, 2010.)

KA 07-01860. -- THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT, V SUSAN
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SI LVER, DEFENDANT- APPELLANT. -- Judgnent unani nously affirnmed. Counsel’s
notion to be relieved of assignnent granted (see People v Crawford, 71 AD2d
38 [1979]). (Appeal from Judgnent of Monroe County Court, Patricia D
Marks, J. - Violation of Probation). PRESENT: SCUDDER, P.J., PERADOITOQ,

CARNI, PINE, AND GORSKI, JJ. (Filed July 2, 2010.)

KA 09-00643. -- THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT, V MATTHEW
L. TOANSEND, DEFENDANT- APPELLANT. -- Judgnent unani nously affirmed.

Counsel s notion to be relieved of assignnment granted (see People v
Crawford, 71 AD2d 38 [1979]). (Appeal from Judgnent of Oneida County
Court, Barry M Donalty, J. - Manslaughter, 1st Degree). PRESENT:

SCUDDER, P.J., PERADOTTO, CARNI, PINE, AND GORSKI, JJ. (Filed July 2,

2010.)
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