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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

TROY L. KENNEDY, DEFENDANT- APPELLANT.

WLLIAM G PI XLEY, ROCHESTER, FOR DEFENDANT- APPELLANT.
TROY L. KENNEDY, DEFENDANT- APPELLANT PRO SE

JON E. BUDELMANN, DI STRI CT ATTORNEY, AUBURN ( CHRI STOPHER T. VALDI NA OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Cayuga County Court (Thomas G
Leone, J.), rendered May 7, 2009. The judgnent convicted defendant,
upon a jury verdict, of crimnal sale of a controlled substance in the
third degree (four counts) and crimnal possession of a controlled
substance in the third degree (four counts).

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously nodified on the |aw by vacating the aggregation of the
peri ods of postrel ease supervision and as nodi fied the judgnment is
af firnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of four counts each of crimnal sale of a
control |l ed substance in the third degree (Penal Law 8§ 220.39 [1]) and
crimnal possession of a controlled substance in the third degree (8
220.16 [1]). Defendant was sentenced to a series of concurrent and
consecutive determ nate terns of incarceration, each of which included
a period of postrel ease supervision. At the conclusion of sentencing,
County Court stated that the aggregate period of postrel ease
supervi sion would be 12 years.

Contrary to the contention of defendant, the court properly

deni ed his challenge for cause with respect to a prospective juror

i nasmuch as his contention that the prospective juror was not truthful
during voir dire is based on nere specul ation (see People v Toussaint,
74 AD3d 846). Also contrary to the contention of defendant, the court
did not err in refusing to permt himto ask additional questions of
that prospective juror. The court was entitled to limt defendant’s
repetitive questioning of that prospective juror (see CPL 270.15 [1]
[c]; People v Harris, 98 NY2d 452, 482 n 9; People v Pepper, 59 Nvad
353, 358-359), and defendant failed to identify any new questions that
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he wi shed to ask her.

We reject defendant’s contention that the verdict is against the
wei ght of the evidence based on gaps in the chain of custody with
respect to the drugs at issue. Contrary to defendant’s inplicit
contention, the court properly admtted the drugs in evidence despite
those all eged gaps. The police provided sufficient assurances of the
identity and unchanged condition of the evidence (see People v Julian,
41 Ny2d 340, 342-343), and thus any all eged gaps in the chain of
custody went to the weight of the evidence, not its admssibility (see
People v O eveland, 273 AD2d 787, |v denied 95 NY2d 864).

Furthernore, viewing the evidence in light of the elenents of the
crimes as charged to the jury (see People v Daniel son, 9 NY3d 342,
349), we conclude that the verdict is not against the weight of the
evi dence (see generally People v Bl eakl ey, 69 NY2d 490, 495).

We reject the further contention of defendant that the court
erred in denying his request for an adjournnent to enable himto
| ocate two witnesses to testify on his behalf. “[D]efendant’s
assertion that [the witnesses’'|] testinony would be material and
favorabl e to the defense is supported by nothing nore than the
conclusory allegations of [defendant]” (People v Vredenburg, 200 AD2d
797, 799, |v denied 83 NY2d 859; see People v Daniels, 128 AD2d 632,
632-633, |v denied 70 NYy2d 645). Nor did the court err in denying
defendant’s md-trial request for the issuance of subpoenas to conpel
t he appearance of those witnesses. As noted, defendant failed to
establish that their testinony would be nmaterial and favorable to him
and, in any event, he made “no showi ng of a diligent and good-faith
attenpt to insure the witness[es’'] presence at trial” before seeking
to subpoena those wi tnesses (People v Perez, 249 AD2d 492, 493, |v
deni ed 92 Ny2d 903).

Defendant failed to preserve for our review the contention in his
pro se supplenmental brief that his due process rights were deni ed by
the alleged violation of his constitutional right to a speedy trial
(see People v Bradberry, 68 AD3d 1688, 1690, |v denied 14 NY3d 838).
In any event, upon our review of the factors set forth in People v
Taranovi ch (37 NY2d 442, 445), we conclude that defendant’s contention
| acks nerit (see People v Doyle, 50 AD3d 1546; People v Jenkins, 2
AD3d 1390).

Def endant’ s chal l enge to the hearsay evidence presented to the
grand jury “is, in essence, a challenge to the sufficiency of the
[gljrand [j]Jury evidence” (People v Cerda, 236 AD2d 292), and that
chal l enge is not reviewabl e on appeal froma judgnent of conviction
supported by legally sufficient evidence (see CPL 210.30 [6]). The
further contention of defendant in his pro se supplenental brief that
he received ineffective assistance of counsel is not properly before
us to the extent that it is based on matters outside the record on
appeal (see People v Slater, 61 AD3d 1328, 1329-1330, |Iv denied 13
NY3d 749), and we concl ude that defendant’s contention is otherw se
wi thout nmerit (see generally People v Baldi, 54 Ny2d 137, 147). W
have considered the remai ning contentions of defendant in his pro se
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suppl enental brief and his pro se reply brief, and we concl ude that
they are without nerit.

Finally, although not raised by defendant, we conclude that the
court erred in aggregating the nultiple periods of postrel ease
supervi sion that were inposed. Indeed, Penal Law 8 70.45 (5) (c)
mandates that the periods of postrel ease supervision nerge and are
satisfied by the service of the |ongest unexpired term Because we
cannot allow an illegal sentence to stand (see People v Davis, 37 AD3d
1179, 1180, Iv denied 8 NY3d 983), we nodify the judgnent accordingly.

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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Appeal from an order of the Surrogate’s Court, Monroe County
(Edmund A. Calvaruso, S.), entered Novenber 30, 2009. The order,
anong ot her things, determned that the Iien of respondent Monroe
County Departnment of Social Services shall not be limted to the cost
of decedent’s nedical care.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Opi nion by Sconiers, J.: This appeal concerns the issue whether
respondent Monroe County Departnent of Social Services (DSS) is
entitled to recover Medicaid paynents fromthe estate of a decedent
where the source of the estate funds is a tort settlenent paid for
injuries sustained by the decedent when he fell in the nursing hone
where he resided. The objectant herein, who is also the adm nistrator
and a distributee of the decedent’s estate, appeals from an order
directing that recovery by DSS agai nst the estate for Medicaid
paynents nade on behal f of decedent was not limted solely to the cost
of his medical care resulting fromthe injuries sustained by himwhen
he fell in the nursing hone, allegedly as a result of the nursing
home’ s negligence, for which he received the settl enent proceeds
(Matter of Estate of Heard, 25 Msc 3d 1233[A], 2009 NY Slip Op
52401[ V]) .

It is undisputed that Surrogate’s Court had allocated the entire
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anmount of the settlement to decedent’s pain and suffering, and that
DSS asserted a cl ai magainst the proceeds of the settlenent for the
Medi cai d paynents it nade on behalf of decedent from 1995 until his
death in 2003. Relying on Arkansas Dept. of Health & Human Servs. v
Ahl born (547 US 268), the objectant contended that DSS coul d recoup
only that part of the settlenent that was paid for nmedical services
provided to treat decedent for the injuries related to his fall in the
nursing home. DSS responded that it was not asserting a lien akin to
the one at issue in Ahlborn. Instead, DSS contended that its right to
seek recoupnent of Medicaid paynents in addition to those nade for the
injuries sustained by decedent when he fell in the nursing home was
based on section 369 (2) (b) (i) (B) of the Social Services Law, which
allowed it to recoup costs expended for nedical assistance of an

i ndi vidual who was at | east 55 years old when he or she received such
assi stance. As previously noted, the Surrogate agreed with DSS and
ordered the estate to pay DSS' s claim (Estate of Heard, 2009 NY Slip
Op 52401 U], *3). W conclude that the order should be affirned.

I n Ahl born, a Medicaid recipient obtained a tort settlenent after
Medi cai d had nade paynents on her behalf arising frominjuries she
sustained in a notor vehicle accident (id. at 272). The settlenent
did not specify any allocation for categories of danages, but
petitioner Arkansas Departnent of Health and Human Services (state
agency) neverthel ess contended that it was entitled to a lien on the
settlenment in an anount equal to all of the Medicaid assistance it had
provided to the recipient (id. at 274). The Medicaid recipient, on
t he other hand, contended that the state agency’s lien “viol ated
federal law insofar as its satisfaction would require depletion of
conpensation for her injuries other than past nedical expenses” (id.
at 269). In interpreting the anti-lien provisions, the United States
Suprenme Court noted that 42 8§ USC 1396p (a) (1) states in rel evant
part that “[n]Jo lien may be inposed agai nst the property of any
i ndi vidual prior to his [or her] death on account of nedical

assistance paid . . . on his [or her] behalf” (id. at 283 [enphasis
added]). The Court went on to state that 42 USC § 1396k (a) (1) (A
provi ded an exception to that anti-lien provision by requiring a

Medi caid recipient, as a condition of eligibility, to assign to the
state agency “any paynents that may constitute rei nbursenent for

medi cal costs” (id. at 284). Thus, by virtue of 42 USC § 1396k (a)
(1) (A), the state agency was entitled to recover only that portion of
the settlenent that represented paynents for past nedical care for
injuries causally related to the underlying accident (id. at 284-285),
and the state agency stipulated that only a specified portion of the
settl ement proceeds were properly designated as paynent for nedical
costs (id. at 288). Consequently, the state agency in Ahlborn had no
lien on the portion of the settlenent that represented pain and
suffering or other damages unrelated to the medical care for injuries
that were directly paid by Medicaid (id. at 284-285).

We conclude that the objectant’s reliance on Ahlborn is
m spl aced. As noted, in Ahlborn, the state agency was seeking to
recover a lien froma living person and thus its rights were governed
by 42 USC § 1396p (a), which is codified in Social Services Law § 104-
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b. Here, however, DSS is seeking to recover under Social Services Law
8§ 369 (2) (b) (i) (B), not section 104-b, inasnmuch as it seeks to
recover from decedent’s estate rather than froma living person. The
federal counterpart to Social Services Law 8 369 (2) (b) (i) (B) is 42
USC § 1396p (b) (1) (B), which |likew se provides that, “[i]n the case
of an individual who was 55 years of age or ol der when the individual
recei ved such nedi cal assistance, the State shall seek adjustnent or
recovery fromthe individual’'s estate, but only for nedical assistance
consisting of[, inter alia,] nursing facility services . . . .7

Soci al Services Law 8 369 (2) (b) (i) in turn provides that,

“In]otw thstandi ng any inconsistent provision of this chapter or other
| aw, no adjustnent or recovery nmay be nade agai nst the property of any
i ndi vidual on account of any nedical assistance correctly paid to or
on behalf of an individual under this title, except that recoveries

must be pursued . . . (B) fromthe estate of an individual who was
fifty-five years of age or ol der when he or she received such
assistance.” There is no limting |anguage with respect to estate

funds that were not earmarked for nedical expenses only. NMoreover, in
Ahl born, the Court stated that it was not considering the anti-
recovery provisions codified in 42 USC § 1396p (b), which as noted is
the federal counterpart to the Social Services Law section at issue
here, and thus Ahlborn is not controlling in this case.

In sum decedent was at |east 55 years old when he received
assi stance from DSS, and we conclude that both the relevant federal
and state statutes mandate that DSS be permtted to recover fromthe
estate of decedent the expenses it paid for his nursing hone care.
Those expenses include benefits unrelated to the injuries that were
the subject of the settlenent received based on his fall in the
nursi ng honme, inasnuch as the expenses undi sputedly paid for
decedent’ s nursing hone care. Accordingly, we conclude that the order
shoul d be affirned.

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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Appeal from a judgnment of the Monroe County Court (Patricia D.
Mar ks, J.), rendered Decenber 21, 2005. The judgnment convicted
def endant, upon a jury verdict, of rape in the first degree (four
counts), sexual abuse in the first degree (two counts) and sodony in
the first degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously nodified on the |aw by directing that the sentences
i mposed on counts four and five of the indictnent shall run
concurrently wth respect to each other and as nodified the judgnent
is affirnmed.

Menorandum  Def endant appeals fromtwo judgnents convicting him
followwng a jury trial of, inter alia, five counts of rape in the
first degree (Penal Law 8§ 130.35 [1]) and three counts of sexual abuse
in the first degree (8 130.65 [1]). W reject the contention of
defendant in appeal No. 1 that the “John Doe” i ndictnment that
identified himusing only his DNA profile was jurisdictionally
defective and violated his “right to be fairly notified that he was
the person accused in the indictnent.” “Absent a constitutional or
statutory prohibition, a DNA indictnent is an appropriate nethod to
prosecute perpetrators of sone of the nobst heinous crimnal acts.
| ndeed, the preval ence of DNA dat abanks today as a crimnal justice
tool supports the conclusion that a defendant can be properly
identified by a DNA profile, especially in light of the accuracy of
this identification. The chance that a positive DNA natch does not
bel ong to the sane person may be | ess than one in 500 mllion” (People
v Martinez, 52 AD3d 68, 73, |v denied 11 Ny3d 791).

Here, as in Martinez, “[d]efendant’s right to notice of the
charges attached at his arraignnment . . ., at which tinme the
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i ndictment was unsealed . . . At the arraignnment, defendant was
i nfornmed of the charges against himand given a copy of the
i ndictnment. Defendant was thus necessarily placed on notice that he
was the individual charged in the indictment. Nothing in CPL 200.50
requires that an individual charged in an indictnment be referred to in
any particular manner, and we conclude that a ‘John Doe’ i ndictnment
acconpani ed by a specific DNA profile is sufficient to give a
def endant notice of the charges against hinf (id. at 72). Defendant’s
“constitutionally grounded right to fair notice of the crinme of which
[ defendant] is accused is not dependent on [his] subjective capacity .
to understand it. Just as defendant is not required to be
literate for a witten indictnment to be valid, he is not required to
be a geneticist to be subject to indictnment by DNA profile” (id. at
73). We note that several courts outside of New York have upheld the
use of accusatory instrunments that identify the defendant only by his
or her DNA profile (see generally People v Robinson, 47 Cal 4th 1104,
1132-1134, 224 P3d 55, 73-74, cert denied _  US _ [CQct. 4, 2010]).
Further, we note that identifying a defendant by DNA profile is nore
preci se than identifying a defendant by nanme, photograph or any other
description (see generally id.).

W agree with defendant in appeal No. 1, however, that County
Court erred in inposing consecutive sentences for counts four and five
of the indictnment, charging defendant with separate acts of rape
agai nst the sane victim only nonents apart. “W conclude that the
briefly interrupted act of sexual intercourse . . . was ‘part and
parcel of the continuous conduct’ that constituted one act of rape”
(Peopl e v Watkins, 300 AD2d 1070, 1071, |v denied 99 Ny2d 659). W
therefore nodify the order accordingly. W have considered
def endant’ s renai ni ng contentions in each appeal and concl ude t hat
they are without nerit.

Entered: Novenber 12, 2010 Patricia L. Mrgan
Clerk of the Court
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Appeal from a judgnment of the Monroe County Court (Patricia D.
Mar ks, J.), rendered Decenber 21, 2005. The judgnment convicted
def endant, upon a jury verdict, of rape in the first degree and sexual
abuse in the first degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Sane Menorandum as in People v Laster ([appeal No. 1] _ AD3d
[ Nov. 12, 2010]).

Patricia L. Morgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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Appeal froma judgnent of the Cattaraugus County Court (Matthew
J. Murphy, 111, J.), rendered January 20, 2009. The judgnent
convi cted defendant, upon a jury verdict, of assault in the first
degree and crim nal possession of a weapon in the fourth degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
following a jury trial of assault in the first degree (Penal Law 8§
120.10 [1]) and crimnal possession of a weapon in the fourth degree
(8 265.01 [2]). The conviction arises out of an incident in which
def endant stabbed the victimwhile the two nen were wal ki ng honme from
a bar in the early norning hours. W reject the contention of
def endant that County Court erred in refusing to suppress
incrimnating statenents that he nade to the police following his
apprehensi on. Those statenents, in which defendant admtted that he
stabbed the victimin retaliation for his role in assisting
defendant’s brother to conmt suicide, were spontaneous and not “the
product of ‘express questioning or its functional equivalent’ ”
(People v Bryant, 59 NY2d 786, 788, rearg dism ssed 65 Ny2d 638,
guoting Rhode Island v Innis, 446 US 291, 300-301; see People v
Cooper, 59 AD3d 1052, 1053-1054, |Iv denied 12 Ny3d 852). Although the
police questioned defendant about the |location of the knife while he
was in custody and prior to adm nistering Mranda warni ngs,
def endant’ s responses were adm ssi bl e under the public safety
exception to the Mranda rule (see People v Allah, 54 AD3d 632, Iv
deni ed 12 NY3d 755; People v Taylor, 302 AD2d 868, |v denied 99 Ny2d

658). In any event, we note that defendant did not nove to suppress
the knife, and his statenents regarding its whereabouts and his
possession thereof were not prejudicial. Defendant readily admtted

that he stabbed the victim and his only defense at trial was that he
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acted in self-defense.

Defendant failed to preserve for our review his further
contention that the court erred in allowing the People to present
evi dence concerning prior uncharged crinmes (see People v Hunt, 74 AD3d
1741), and we decline to exercise our power to review that contention
as a matter of discretion in the interest of justice (see CPL 470.15
[6] [a]). Defendant also failed to preserve for our review his
contention that the evidence is legally insufficient to support the
assault conviction (see People v Gray, 86 Ny2d 10, 19). Defendant
further contends that the verdict is against the weight of the
evi dence because, inter alia, the jury did not give appropriate wei ght
to his testinony that he stabbed the victimin self-defense. View ng
the evidence in light of the elenments of the crines as charged to the
jury (see People v Danielson, 9 NY3d 342, 349), we reject that
contention. “[R]esolution of issues of credibility, as well as the
wei ght to be accorded to the evidence presented, are primarily
guestions to be determ ned by the jury, which [observed] and heard the
W t nesses” (People v Hernandez, 288 AD2d 489, 490, |v denied 97 Ny2d
729), and we conclude that the jury “did not fail to give the evidence
the weight it should be accorded in rejecting defendant’s
justification defense” (People v Wlf, 16 AD3d 1167; see generally
Peopl e v Bl eakl ey, 69 Ny2d 490, 495).

W reject the contention of defendant that he was denied
effective assistance of counsel. Based on our review of the record,
we conclude that “the evidence, the law, and the circunstances of
[this] case, viewed in totality and as of the tine of the
representation, reveal that [defense counsel] provided neani ngful
representation” (People v Baldi, 54 Ny2d 137, 147). |Indeed, despite
evi dence that defendant told the police that he tried to kill the
victimand that he would “finish the job” once he got out of prison,
def ense counsel obtained an acquittal for defendant on the top count
of the indictnment, charging himwth attenpted nurder in the second
degree (see Penal Law 88 110.00, 125.25 [1]). Finally, in light of
the brutal and unprovoked nature of the crinmes and defendant’s | ack of
remorse, it cannot be said that the sentence inposed is unduly harsh
or severe.

Patricia L. Morgan

Ent er ed: Novenber 12, 2010
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

995

KA 08-02649
PRESENT: SMTH, J.P., CARNI, LINDLEY, SCONIERS, AND PINE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

RONALD BRI NK, DEFENDANT- APPELLANT.

JOHN E. TYO, SHORTSVI LLE, FOR DEFENDANT- APPELLANT.
RONALD BRI NK, DEFENDANT- APPELLANT PRO SE.

R M CHAEL TANTILLO, DI STRICT ATTORNEY, CANANDAI GUA (BRI AN DENNI S OF
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Appeal from a judgnment of the Ontario County Court (Craig J.
Doran, J.), rendered Decenber 9, 2008. The judgnent convicted
def endant, upon a jury verdict, of burglary in the second degree and
grand larceny in the fourth degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously nodified on the | aw by reducing the conviction of grand
larceny in the fourth degree (Penal Law 8 155.30 [1]) to petit larceny
(8 155.25) and vacating the sentence inposed on count two of the
i ndictment and as nodified the judgnment is affirmed, and the matter is
remtted to Ontario County Court for sentencing on the conviction of
petit |arceny.

Menorandum  On appeal from a judgnment convicting himupon a jury
verdict of burglary in the second degree (Penal Law § 140.25 [2]) and
grand larceny in the fourth degree (8 155.30 [1]), defendant contends
the evidence is legally insufficient to support the conviction of
grand larceny in the fourth degree because the People failed to
establish that the value of the stolen property exceeded $1,000. W
agree. At trial, the People presented evidence that the value of a
canctorder stolen in the burglary was $600. The only renaining
evi dence presented with respect to the value of the other property
stolen was that a used video gane consol e had been purchased for $100
by the honeowner’s son a few nonths before the burglary, and a new
vi deo gane had been purchased for approximately $250 five to six
mont hs before the burglary, but it had several broken parts at the
time of the burglary. Even assum ng, arguendo, that such evi dence was
sufficient to establish that those prices accurately reflected the
val ue of the property at the tinme of the burglary (cf. People v
Al exander, 41 AD3d 1200, 1201, |v denied 9 NY3d 920), we concl ude that
the total value of the stolen property would be $950. Inasnuch as
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there was no evidence presented concerning the value of any other item
taken, any value attributed to the remaining property woul d be based
on nere specul ation (cf. People v Pepson, 61 AD3d 1399, 1400, |v
denied 12 NY3d 919). Consequently, we cannot on this record concl ude
“that the jury ha[d] a reasonable basis for inferring, rather than
specul ating, that the value of the property exceeded the statutory

t hreshol d” of $1,000 (People v Sheehy, 274 AD2d 844, 845, |v denied 95
NY2d 938). W therefore nodify the judgnent by reducing the
conviction of grand larceny in the fourth degree to petit |arceny
(Penal Law 8 155.25) and vacating the sentence inposed on count two of
the indictnent (see CPL 470.15 [2] [a]), and we remt the matter to
County Court for sentencing on the conviction of petit |arceny (see
CPL 470.20 [4]).

W reject the further contention of defendant that the verdict,
as nodified, is against the weight of the evidence. View ng the
evidence in light of the elements of the crinme of burglary in the
second degree as charged to the jury, as well as the elenents of petit
| arceny (see People v Danielson, 9 NY3d 342, 349), we conclude that an
acquittal would not have been unreasonabl e based on the questionable
credibility of the acconplices who testified at trial (see generally
Peopl e v Bl eakl ey, 69 Ny2d 490, 495; People v Al exis, 65 AD3d 1160;
People v Giffin, 63 AD3d 635, 638, |v denied 13 NY3d 835).
Nevert hel ess, “giving ‘appropriate deference to the jury’'s superior
opportunity to assess the wtnesses’ credibility’ ” (People v
Marshal |, 65 AD3d 710, 712, |v denied 13 NY3d 940), we concl ude that
the jury was entitled to credit their testinony concerning the events
rat her than defendant’s version.

We reject defendant’s further contention that the testinony of
t he acconplices was not sufficiently corroborated. W note at the
outset that, as the court properly concluded, the issue whether
defendant’s former girlfriend was an acconplice was for the jury to
determ ne (see People v Basch, 36 Ny2d 154, 157; People v MPherson
70 AD3d 1353, 1354, |v denied 14 NY3d 890; People v Adans, 307 AD2d
475, lv denied 1 NY3d 566). Even assum ng, arguendo, that the jury
determ ned that the fornmer girlfriend was an acconplice, we reject the
further contention of defendant that her testinony, and that of the
ot her two acconplices, was not sufficiently corroborated. *“ *‘The
corroborative evidence need not show the comm ssion of the crine; it
need not show t hat defendant was connected with the conm ssion of the
crime. It is enough if it tends to connect the defendant with the
comm ssion of the crine in such a way as may reasonably satisfy the
jury that the acconplice is telling the truth® ” (People v Reone, 15
NY3d 188, 191-192, quoting People v Di xon, 231 NY 111, 116). Here,
the testinony of the acconplices was sufficiently corroborated by
ot her evidence, including the testinony of a police officer
establishing that defendant was in a vehicle with the acconplices and
the stolen property a short tine after the burglary, evidence
establishing that defendant attenpted to persuade his fornmer
girlfriend to change her testinony so that she would not inplicate him
in the burglary, and the testinony of defendant, in which he admtted
t hat he acconpani ed the acconplices to the scene of the burglary (see
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People v Potter, 270 AD2d 892, |v denied 95 Ny2d 838; People v
Cousi ns, 221 AD2d 923, 924-925, |v denied 87 Ny2d 1018, 88 Ny2d 965).

Def endant failed to preserve for our review his contention that
the court penalized himfor exercising his right to a trial by
i mposing a longer termof incarceration than that proposed during plea
negoti ati ons (see People v Dorn, 71 AD3d 1523; People v Giffin, 48
AD3d 1233, 1236-1237, |v denied 10 NY3d 840). In any event, that
contention is without nerit. “ ‘[T]he nere fact that a sentence
i nposed after trial is greater than that offered in connection with
pl ea negotiations is not proof that defendant was puni shed for
asserting his right to trial’ ” (People v Chappelle, 14 AD3d 728, 729,
v denied 5 NY3d 786), and there is no indication in the record before
us that the sentencing court acted in a vindictive nmanner based on
defendant’s exercise of the right to a trial (see generally People v
Pena, 50 Ny2d 400, 411-412, rearg denied 51 Ny2d 770, cert denied 449
US 1087). Finally, the sentence is not unduly harsh or severe.

Patricia L. Mrgan

Ent er ed: November 12, 2010
Cerk of the Court
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Appeal from a judgnment (denom nated order and judgnent) of the
Suprene Court, Onondaga County (Brian F. DeJdoseph, J.), entered May
13, 2009 in an action pursuant to RPAPL article 15. The judgnent,

i nsof ar as appeal ed from upon reargunent determ ned the property line
bet ween certain parcels of real property owned by the parties.

It is hereby ORDERED t hat the judgnment insofar as appeal ed from
i's unani nously reversed on the | aw wi thout costs, the declaration is
vacated, that part of defendants’ notion for summary judgnent
di sm ssing the anended conplaint is granted, and the anmended conpl ai nt
is di smssed.

Menorandum  The parties to this action own parcels of property
in proximty to each other, fronting on Oneida Lake. Their dispute
concerning the location of the boundary line allegedly separating
their respective parcels resulted in the commencenent of this action
by plaintiffs seeking, inter alia, a declaration in their favor.

Def endants’ property is described by netes and bounds in a deed filed
on January 2, 1912, while plaintiffs’ property is |ikew se described
by nmetes and bounds in a deed filed on January 19, 1912. Neither deed
makes reference to a survey, subdivision or tract map. The parties’
respective chains of title are derived fromthe 1912 conveyances t hat
were made by a conmon grantor. W note, however, that a map filed in
t he Onondaga County Clerk’s office on July 30, 1914 depicts the
parties’ respective lots in an adjoining position, with a conmon
boundary line, while the netes and bounds descriptions contained in
the 1912 deeds create a triangular parcel between the parcels. The
parties agree that the triangul ar parcel was never conveyed to either
defendants’ or plaintiffs’ predecessor in title. The parties have not
joined the fee owner of the triangular parcel in this action, nor have
they so nuch as identified the owner of that parcel. They instead
seek a decl aration concerning the |location of the boundary I|ine
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between their allegedly adjoining parcels, wthout regard to the
outstanding fee title ownership of the triangular parcel. Defendants
moved for summary judgnent seeking, inter alia, a declaration that the
property |ine between the two parcels was established by the deed
filed on January 2, 1912. Plaintiffs failed to respond to the notion
and, in granting the notion, Suprene Court declared that the property
line between the two parcels was established by the deed filed on
January 2, 1912 in defendants’ chain of title.

Plaintiffs thereafter noved for | eave to renew and reargue,
contendi ng that a 2001 instrunent survey upon which the parties had
relied and submtted to the court incorrectly identified the property
line. According to plaintiffs, if the correct property line as set
forth in the January 2, 1912 deed was used, there neverthel ess would
be a property dispute because, according to that deed, defendants’
shed woul d be encroaching on plaintiffs’ property. In opposing the
nmoti on, defendants contended that the court had properly | ocated the
boundary line and that the 2001 survey relied upon the January 2, 1912
and January 19, 1912 deeds. The court granted plaintiffs’ notion
insofar as it sought |eave to reargue and, upon reargunent, the court
rel ocated the property line using a 2009 survey. The court recognized
the fact that, as previously noted, there would be sone |and to which
neither plaintiffs nor defendants could claimtitle if the two 1912
deeds were used. Nonetheless, the court did not conduct a trial but,
rather, summarily granted judgnment |ocating a property line that
di vided the triangular parcel into two parcels, thereby granting
plaintiffs additional |ake frontage of 19.75 feet and granting
def endants additional |ake frontage of 11.25 feet beyond that
contained within their respective deeds.

Plaintiffs contend that the deeds are anbi guous and that
extrinsic evidence is required to resolve the anbiguity. Defendants
respond that there is no additional extrinsic evidence that can shed
light on the issues presented, although they inplicitly concede that
t he deeds are anbi guous. W conclude that they are not anbi guous. W
t hus reverse the judgnent insofar as appeal ed from vacate the
decl aration issued upon reargunent, and grant that part of defendants’
nmotion for summary judgnent dism ssing the amended conplaint. The
subject of the instant action is the triangular parcel of |and, and
thus the proper vehicle for seeking relief is an adverse possession
action agai nst the owner or owners of record of the triangular parcel.

By their express terns, the tw deeds unanbi guously excl ude the
triangul ar parcel fromthe original conveyances by the commobn grantor
to the parties’ predecessors intitle. Real Property Law 8§ 240 (3)
provides in pertinent part that “[e]very instrunent creating [or]
transferring . . . an estate or interest in real property nust be
construed according to the intent of the parties, so far as such
intent can be gathered fromthe whole instrunent, and is consi stent
with the rules of law.” The “intent” to which the statute refers is
the objective intent of the parties as mani fested by the | anguage of
t he deed; unless the deed is anbi guous, evidence of unexpressed,
subj ective intentions of the parties is irrelevant (see Mdrzynski v
Wl fer, 234 AD2d 901, 902, citing 2 New York Real Property Service §
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20:68, at 78 [1987]). W reject plaintiffs’ contention that extrinsic
evi dence, i.e., a subsequent tract map filed in 1914, “nore
accurately” describes the grantor’s intent. The | anguage of each of
the 1912 deeds is not “ ‘susceptible of nore than one

interpretation’” ” (Loch Shel drake Assoc. v Evans, 306 NY 297, 304),
and thus consideration of the 1914 tract map as extrinsic evidence is
unwarranted (cf. Cordua v Guggenheim 274 Ny 51, 57). Each deed
unanbi guously contains a netes and bounds description of the real
property conveyed by each instrunment. The fact that the descriptions
contained in the deeds do not enconpass the triangular parcel at issue
does not render either of the deeds anbiguous. “The settled rule for
the construction of [deeds] is that all evidence nust be excl uded
which is offered to vary, explain or contradict a witten instrunent
that was conplete in itself and without anbiguity in its ternms since,
when words in a deed have a definite and precise neaning, it is not
perm ssible to go el sewhere in search of conjecture in order to
restrict or extend the neani ng” (Loch Shel drake Assoc., 306 NY at 305
[internal quotation marks omtted]; see Schweitzer v Heppner, 212 AD2d
835, 838). Although extrinsic evidence “can be adm ssible to explain
| atent anbiguities or to apply a general deed description to a
particular land to which it was intended to refer[, such evidence] may
not be used to vary a boundary description . . . set forth in a deed”
(Schweitzer, 212 AD2d at 838; see generally 4 Warren’s Wed, New York
Real Property 8 37.107 [5th ed]). Because there are no anbiguities in
the 1912 deeds with respect to boundary descriptions, we reject the
contention of plaintiffs that they should have been afforded the
opportunity to submt extrinsic evidence concerning the grantor’s

i ntent.

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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Appeal from an order of the Suprenme Court, Erie County (Joseph R
G ownia, J.), entered Cctober 16, 2009 in a personal injury action
The order denied the notion of defendants for sunmmary judgnent
di sm ssing the anended conpl ai nt.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the notion is granted
and the amended conplaint is dismssed.

Menmorandum  Plaintiffs commenced this Labor Law and comon-| aw
negl i gence acti on seeking damages for injuries sustained by Nathan
Pf af f enbach (plaintiff) when he fell froma | adder while installing
pl ywood i n defendants’ hone. W conclude that Suprene Court erred in
denying those parts of defendants’ notion for summary judgnent
di sm ssing the clains pursuant to Labor Law § 240 (1) and § 241 (6).
Those statutes require “[a]ll contractors and owners and their agents,
except owners of one [-] and two-famly dwellings who contract for but
do not direct or control the work,” to conply with certain safety
requirenents (8§ 240 [1]; 8§ 241). W agree with defendants that they
are “entitled to the honeowner exenption because they neither directed
nor controlled plaintiff’s work” (Schultz v Noeller, 11 AD3d 964,
965) .

Further, we conclude that the court erred in denying those parts
of defendants’ notion seeking sumrary judgnent dism ssing the conmon-
| aw negl i gence cause of action and the Labor Law 8 200 claim “It is
settled |l aw that where the all eged defect or dangerous condition
arises fromthe contractor’s nethods and the owner[s] exercise[] no
supervisory control over the operation, no liability attaches to the
owner[s] under the common |aw or [Labor Law 8§ 200]” (Lonbardi v Stout,
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80 Ny2d 290, 295; see also Affri v Basch, 13 NY3d 592, 596). Here,
“both the nethod and the manner of plaintiff’s work were left to his
j udgnent and experience” (Affri, 13 NYy3d at 596). |Inasnmuch as

def endants did not supervise or control “the manner in which
plaintiff’'s work was perforned, and there is no evidence that

[ def endant s] had either actual or constructive know edge of any

al | eged dangerous condition” on the prem ses, they are not |iable for
any such condition (Chapman v Town of Copake, 67 AD3d 1174, 1176).
Def endants al so are not |iable for defective equipnent, i.e., the

| adder, because they exercised no supervisory control over the injury-
produci ng work (see Sponholz v Benderson Prop. Dev., 273 AD2d 791,
792; Farrell v Okeic, 266 AD2d 892; see al so Santangelo v Fluor
Constructors Intl., 266 AD2d 893).

Patricia L. Mrrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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Appeal from a judgnment of the Ontario County Court (Renee
Forgensi Mnarik, A J.), rendered July 15, 2008. The judgnent
convi cted defendant, upon a jury verdict, of assault in the second
degree (two counts).

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
followwng a jury trial of two counts of assault in the second degree
(Penal Law 8 120.05 [2], [7]). Contrary to defendant’s contention,
County Court did not err in failing sua sponte to conduct a hearing to
determ ne defendant’s conpetency to stand trial. There is no
indication in the record that defendant was “ ‘incapabl e of
under st andi ng the charge, indictnment or proceedings or of making his
defense’ ” to warrant such a hearing (People v Armin, 37 Ny2d 167,
171; see CPL 730.10 [1]; 730.30 [1]). Defendant further contends that
the court commtted reversible error by admtting evidence of the
underlying crinme for which defendant was incarcerated at the tinme of
t he assault charged pursuant to Penal Law 8§ 120.05 (7). Although we
agree with defendant that the court erred in that respect, we concl ude
that the error is harmess and thus that reversal is not required
based on that error (see generally People v Crimmns, 36 Ny2d 230,
241-242). Finally, the sentence is not unduly harsh or severe.

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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Appeal and cross appeal froman order and judgnent (one paper) of
t he Suprene Court, Chautauqua County (Tinothy J. Wal ker, A J.),
entered June 22, 2009 in a declaratory judgnent action. The order and
j udgnment determ ned the parameters of a certain right of way.

It is hereby ORDERED that the order and judgnent so appeal ed from
is nodified on the |aw by vacating the 2nd through 5th, 7th and 10th
decretal paragraphs and granting judgnment in favor of plaintiffs as
fol |l ows:

It is ORDERED, ADJUDGED and DECREED t hat Lake
Street is a 50-foot-w de public street by
dedi cation as nore particularly described in the
survey prepared by Abate Associ ates Engi neering
and Surveyors PC dated August 4, 2008, that
plaintiffs property abuts Lake Street and thus,
by operation of law, plaintiffs have the right to
access the public street fromtheir properties,
and that the inprovenents constructed by
defendants inpede the rights of plaintiffs to
access Lake Street fromtheir properties

and as nodified the order and judgnent is affirnmed w thout costs and
the matter is remtted to Suprenme Court, Chautauqua County, for
further proceedings in accordance with the foll ow ng Menorandum In
this declaratory judgnent action, plaintiffs appeal and defendants
cross-appeal froman order and judgnent that established plaintiffs’
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easenment rights with respect to a right-of-way over defendants’
property, including the width of that right-of-way. W agree with the
contentions of plaintiffs and nodify the judgnent accordingly.

The parties are owners of three contiguous parcels of rea
property. According to plaintiffs, they have a 50-foot-w de easenent
over defendants’ property, with the easenment running al ong the
nort hern boundary of the parcel owned by plaintiff Sally T. Bootey.

Al so according to plaintiffs, the easenent is a public street, naned
“Lake Street.” Defendants acknowl edge that plaintiff Geoffrey Bond
has a right-of-way over their property but deny that Lake Street is a
public street. Plaintiffs commenced this declaratory judgnent action
shortly before defendants began constructing a shed along the northern
edge of Bootey’'s property.

We note at the outset that defendants are estopped from denyi ng
that plaintiffs have easenment rights in Lake Street by operation of
| aw because their land abuts a public street. Defendants purchased
their property with constructive, if not actual, notice that it was
burdened with a public easenent (see Pallone v New York Tel. Co.
[ appeal No. 1], 34 AD2d 1091, affd 30 NY2d 865; Goldstein v Jones, 32
AD3d 577, 582, Iv dismssed 8 NY3d 939).

We further agree with plaintiffs in any event that Lake Street
becanme a public street by dedication. Contrary to the position of the
di ssent, the record denonstrates that the original grantors intended
to dedicate to the public a 50-foot right-of-way over defendants’
property. At the tine the original grantors conveyed the rel evant
parcels, two subdivision nmaps had been filed: one in Septenber 1874
and one in Novenber 1875. The 1874 nmap referenced the rel evant
parcels by | ot nunbers but did not depict Lake Street. The 1875 map
was virtually identical to the 1874 map, the relevant difference being
that Lake Street was depicted as a 50-foot right-of-way running al ong
t he northern boundary of the Bootey parcel. Although the deeds in the
chains of title of the relevant parcels reference only the 1874 nmap,
the 1875 map was filed when the original grantors of the subdivision
owned the relevant parcels. Further, in Septenber 1874, the original
grantors conveyed the Bootey parcel and described the parcel by
referencing the subdivision | ot nunbers and descri bing the parcel as
bei ng bounded on the north by a proposed boulevard. 1In every
conveyance of the Bootey parcel thereafter, the deeds described the
parcel in a simlar manner. The conveyances fromthe original
grantors of the Turner parcel also reserved to others “all rights]-
]Jof [-]way” over that parcel. The 1875 map is therefore consistent
with the 1874 map showing the [ayout of lots and streets, with the one
exception of Lake Street, and is consistent with the original
grantors’ intent to create a street along the northern boundary of the
Bootey parcel. Thus, the filing of the 1875 map “furni shes sone
evi dence” of the grantors’ intent to dedicate Lake Street for public
use (Village of E. Rochester v Rochester Gas & Elec. Corp., 289 NY
391, 396; see People v Brooklyn & Queens Tr. Corp., 273 NY 394, 400-
401; OCak Hi Il Country Club v Town of Pittsford, 264 NY 133, 136, rearg
deni ed 264 NY 672). Nevertheless, we conclude that the conbination of
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the 1875 map together with the descriptions of the Turner and Bootey
parcels in the conveyances by the original grantors evinces the

requi site unequi vocal intent of the original grantors to dedi cate Lake
Street for public use. Even assum ng that the unequivocal intent to
dedi cate cannot be discerned fromthe original grantors’ deeds and
maps, we conclude that such intent was thereafter established when the
parcel s owned by defendants and Bootey were sinultaneously conveyed in
1965, 1969 and 1973, subject to the rights of the public to Lake
Street (see generally Village of E. Rochester, 289 NY at 395-396;
Matter of Common Council of City of Brooklyn, 73 NY 184). Defendant
Village of Lakewood (Village) accepted the dedication by maintaining
and inproving Lake Street as a public street (see Gak Hill Country

Cl ub, 264 NY at 136).

As owners of |and adjoining a public street, plaintiffs possess,
“as an incident to such ownership, easenents of light, air and access,
fromand over the [street] inits entirety to every part of [their]
| and” (Matter of Scoglio v County of Suffolk, 85 Ny2d 709, 712).
Here, defendants’ construction of a retaining wall and a shed al ong
the northern boundary of the parcel owned by Bootey inpedes the rights
of Bond and Bootey to light, air, and access to the entire 50-f oot
right-of-way and i npedes the ability of Bootey to access Lake Street
fromher property. Thus, we remt the matter to Suprenme Court for a
determ nation of the appropriate equitable or legal relief to which
plaintiffs are entitled based on the inpedenent of their rights (see
De Ruscio v Jackson, 164 AD2d 684, 688).

Lastly, we conclude that, contrary to the contention of the
di ssent, the court erred in declaring that Lake Street was only 15 to
20 feet wide. Even assum ng, arguendo, that Lake Street is not a
public street by dedication, we would neverthel ess conclude that the
record denonstrates that a 50-foot public right-of-way in Lake Street
was established by way of prescription. The record is replete with
evi dence of consistent and unrestricted use of Lake Street for nore
than 10 years by the general public (see H ghway Law 8 189), while
maps in the record indicate that the Village installed sewer |ines
along the remaining 30 to 35 feet of the right-of-way. In addition,
deposition testinony in the record establishes that the County of
Chaut auqua mai ntai ns those sewer lines. Thus, the court erred in
failing to include the 30 to 35 feet of defendants’ property where the
muni ci pal sewer pipes are buried in the right-of-way.

Al'l concur except Carni, J., who dissents in part and votes to
nodi fy in accordance with the foll ow ng Menorandum | respectfully
di sagree with the conclusion of ny coll eagues that Lake Street becane
a public street by dedication. Wile | agree that defendant Vill age
of Lakewood acquired an easenent by prescription over sonme portion of
Lake Street, | also disagree with the conclusion that it is
established on this record that such right-of-way extends beyond the
area that has been historically paved and i nproved. Therefore,

di ssent in part.

It is well settled that an offer of dedication of |and for use as
a public street nmay be nade by a grantor’s filing of a subdivision nmap
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designating certain land as a public street (see Gak Hill Country dub
v Town of Pittsford, 264 NY 133, 136, rearg denied 264 NY 672).
However, in this case the 1874 map identified by the parties as the
common grantors’ subdivision map sinply does not contain or describe
any land set aside as “Lake Street.” Although there is an 1875 map in
the record that depicts “Lake Street,” there is nothing in the record
establ i shing any connection between that map and the ori gi nal

grantors. Thus, | disagree with the conclusion of ny coll eagues that
“the original grantors intended to reserve a right-of-way over [the
Turner defendants’] property.”

| al so disagree with the conclusion of ny coll eagues that the
si mul t aneous ownership of the Turner parcel and that of plaintiff
Sally T. Bootey, together wi th subsequent and separate conveyances
thereof in 1965 through 1973, established the intent of the original
grantors to dedicate Lake Street as a public street. The nmgjority
cites no authority for that proposition and relies upon Gak Hil
Country Club (264 NY at 136) for the defendant Village s acceptance of
t he dedi cation by maintaining and i nproving Lake Street. Wile |
agree that a nmunicipality may inpliedly accept an offer of dedication
wi thout a formal resolution of acceptance, OGak Hill Country Club is a
case where a filed subdivision nmap expressed a clear offer of
dedi cation wth subsequent acceptance by inprovenent (id. at 136). In
my view, the 1965 through 1973 conveyances, which were nade subject to
“the rights of the public in and to the right[-]of[-]way known as Lake
Street,” reflects an acknow edgnment by the grantors at that tine that
the public had already acquired a right of way in “Lake Street” by
“user” or prescription (see H ghway Law 8 189), in contrast to an
of fer of dedication to be accepted in the future by subsequent
muni ci pal inprovenent. In ny view, the public acquired a right-of-way
by prescription prior to 1965, and the Turner defendants concede as
much on appeal .

In line with ny analysis, the only remaining issue is the extent
of the right-of-way acquired by defendant Village through
prescription. Wen a public road is established by user or
prescription, “its width is determ ned by the width of the
i mprovenent” (Schillawski v State of New York, 9 Ny2d 235, 238). |
t hus cannot agree with the conclusion of the majority that defendant
Village or plaintiffs established on this record that the additional
30 to 35 feet beyond the paved area alleged to be the scope of the
right-of-way was acquired by prescription. Although the majority
relies upon, inter alia, the installation of sewer |lines as a basis
upon which to expand the right-of-way beyond the 15 to 20 feet that
has been historically paved and used by the public, there is no
conpetent evidence in this record establishing exactly where and under
what circunstances the sewer [ine was installed and other naintenance
was performed. In nmy view, a photocopy of a survey map that
purportedly shows the | ocation of the sewer line, coupled with the
general testinony of the Mayor of defendant Village that, when
installed, the sewer lines “went down the right[-]of[-]way of Lake
Street,” is not conpetent evidence to establish prescriptive use of
the additional 30 to 35 feet for the prescriptive period.
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Finally, in large part because of the litigious history of these
parties and the enornous consunption of judicial resources attendant
to resolving the rights of the parties with respect to the right-of-
way known as “Lake Street,” | would nerely nodify the judgnment by
declaring in the appropriate decretal paragraphs that the right-of-way
consists of the paved area to the full extent of its existing scope at
its present |ocation.

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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Appeal from an order of the Suprene Court, Erie County (Joseph D
Mntz, J.), entered July 14, 2009 in a nmedical mal practice action.
The order, insofar as appeal ed from denied the notion of defendants
for summary judgnent dism ssing the conplaint.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the law by granting the notion in part and
di sm ssing the second cause of action and as nodified the order is
affirmed w thout costs.

Menorandum Plaintiffs commenced this medical mal practice action
seeki ng damages for injuries sustained by Donna Ponhol zer (plaintiff)
when defendant Edward D. Si mons, M D. allegedly exceeded the scope of
her consent to cervical fusion surgery by taking the bone graft
necessary for that surgery fromher hip rather than using donor bone
froma cadaver. W conclude that Suprene Court properly denied that
part of defendants’ notion for summary judgnent di sm ssing the nedical
mal practi ce cause of action. Defendants contend that the only
cogni zable claimalleged by plaintiffs is one for battery, which is
time-barred i nasmuch as the applicable statute of limtations is one
year (see CPLR 215 [3]). W reject that contention. It is well
settled that, “[w]hile lack of infornmed consent is a proper elenent of
a nedi cal mal practice cause of action . . ., the failure to obtain
such consent should not be used to el evate the cause of action to one
for intentional tort” (Twitchell v MacKay, 78 AD2d 125, 129). *“The
[ physician] in a mal practice case is ordinarily not an actor who
intends to inflict an injury on his [or her] patient and any | egal
theory [that] presunes that intent appears to be based upon an
erroneous supposition. Instead, the [physician] is not one who acts


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=155&DocName=32APPDIV2D208&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=155&DocName=32APPDIV2D208&FindType=Y

-28- 1071
CA 10-00740

antisocially as one who commts assault and battery, but is an actor
who in good faith intends to confer a benefit on the patient” (Dries v
Gregor, 72 AD2d 231, 235; see Twitchell, 78 AD2d at 129-130).

Def endants m stakenly rely on cases fromthe First and Second
Departments in which the plaintiff patient alleged that the defendant
physi ci an knew that he or she was exceedi ng the scope of the
plaintiff’s consent by perform ng a nedical procedure that the
plaintiff had not authorized (see Wesenthal v Winberg, 17 AD3d 270;
Cerilli v Kezis, 16 AD3d 363; Cross v Colen, 6 AD3d 306; Messina v
Alan Matarasso, MD., F.ACS., P.C, 284 AD2d 32, 34-35). Here,
plaintiffs allege in the conplaint, as anplified by the bill of
particul ars, that Si mmons negligently exceeded the scope of
plaintiff’s consent when the bone graft was harvested fromplaintiff’'s
hi p.

We further conclude, however, that the court erred in denying
that part of defendants’ notion for summary judgnent dism ssing the
cause of action for lack of informed consent pursuant to Public Health
Law 8 2805-d. The record establishes that plaintiff was adequately
informed of the risks and benefits of the various surgical options and
that defendants did not fail to convey certain information to
plaintiff concerning the surgery (see generally Spano v Bertocci, 299
AD2d 335, 337-338). W therefore nodify the order accordingly.

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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Appeal from an order of the Suprene Court, Mnroe County (WIIiam
P. Polito, J.), entered April 16, 2008. The order, insofar as
appeal ed from denied the notion of defendant for summary judgnent.

It is hereby ORDERED that the order so appealed fromis affirnmed
W t hout costs.

Menorandum Plaintiff comenced this breach of contract action
seeki ng i nsurance coverage resulting fromdanmage to a structural
foundation wall in her home. According to plaintiff, the damage was
the “col |l apse” of the structural foundation wall, while defendant
contended that the loss did not cone within the definition of
“col | apse” set forth in the homeowners’ insurance policy issued by

defendant to plaintiff. 1In its letter informng plaintiff that there
was no coverage, defendant set forth that the loss did not constitute
a “collapse” within the neaning of the policy. |In addition, defendant

relied on the policy exclusions for water damage, |oss caused by earth
novenent, and inadequate construction or design. Supreme Court denied
bot h defendant’s notion for summary judgnent dism ssing the conpl aint
and plaintiff’s cross notion for partial summary judgnment on
l[tability. Defendant appeals, and we affirm

Wth respect to the issue whether the |oss constitutes a
“col l apse” as defined by the policy, i.e., whether the claimis
covered by the policy, we conclude that defendant failed to neet its
initial burden of establishing as a matter of law that the loss did
not involve a “collapse” within the neaning of the policy (see
generally Zuckerman v City of New York, 49 NY2d 557, 562). In support
of its notion, defendant submtted the deposition testinony of
plaintiff, who tw ce described the loss as a “cave in.” Plaintiff
also testified that there was a crack below the m ddle of the wall
where light was visible fromoutside the wall and, nore inportantly,
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that the wall “fell in to the point that [one] could see the outside
in one portion,” requiring i Mmediate repair and replacenent. In view

of both plaintiff’s deposition testinony and the policy | anguage
defining a collapse as “an abrupt falling down or caving in of a

buil ding or any part of a building with the result that the building
or part of the building cannot be occupied for its intended purpose,”
we concl ude that the subm ssions of defendant are insufficient to
establish its entitlenent to summary judgnent on the issue whether the
| oss was a “collapse” within the nmeaning of the policy (see generally
id.). Contrary to the view of our dissenting colleague, the facts in
Rector St. Food Enters., Ltd. v Fire & Cas. Ins. Co. of Conn. (35 AD3d
177) are inapposite to the facts under consideration here. The

buil ding at i1ssue in that case, although cracked, sinking and | eani ng,
was not caving in.

We further conclude that there is an issue of fact whether the
|l oss is covered in view of policy | anguage concerni ng water damage, a
policy provision that defendant characterizes as an “exclusion.” W
note that, “to ‘negate coverage by virtue of an exclusion, an insurer
nmust establish that the exclusion is stated in clear and unm st akabl e
| anguage, is subject to no other reasonable interpretation, and
applies in the particular case’ ” (Belt Painting Corp. v TIGIns. Co.,
100 Ny2d 377, 383; see Chautauqua Patrons Ins. Assn. v Ross, 38 AD3d
1190, 1191).

Def endant contends that there is no coverage for the instant |oss
because the policy provides that there is no coverage for | oss caused
by water pressure to a foundation. The subject provision states that
def endant does “not insure . . . for loss . . . [c]aused by .
[f]reezing, thawi ng, pressure or weight of water or ice . . . to a .

[f]oundation.” In view of that unanmbi guous policy | anguage and the
opi nion of defendant’s expert that hydrostatic groundwater contributed
to the damage to the wall, we conclude that defendant nmet its initial
burden of establishing that the | oss caused by water pressure to a
foundation is not covered by the policy (see generally Zuckernman, 49
NY2d at 562).

Nevert hel ess, we conclude that plaintiff raised a triable issue
of fact whether she is entitled to coverage for the loss in |ight of
the policy language in question. Initially, we reject defendant’s
characterization of that | anguage as a policy exclusion inasnuch as it
appears in the section of the policy concerning the “perils insured
against,” i.e., that portion that defines the initial specification of
coverage, and is not included within that portion of the policy that
sets forth the policy exclusions. To the extent that the subject
| anguage conflicts wth other policy | anguage providi ng coverage for
| oss caused by decay, that conflict is to be resol ved agai nst
def endant, which drafted the policy (see State of New York v Hone
| ndem Co., 66 Ny2d 669, 671; Topor v Erie Ins. Co., 28 AD3d 1199,
1200). In view of the opinion of plaintiff’'s expert that the | oss was
caused by “decay” conceal ed by the finished interior wall of the
basenent of plaintiff’s home, we conclude that defendant is not
entitled to sunmary judgnent determining that there is no coverage for
plaintiff by virtue of the application of the policy |anguage in
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guestion (see generally Zuckerman, 49 Ny2d at 562).

The policy also contains an exclusion for |oss caused by “water

damage,” including “water which exerts pressure on or seeps or |eaks
t hrough a buil ding, sidewal k, driveway, foundation, sw mr ng pool or
ot her structure.” Defendant further contends that the water damage

excl usion defeats coverage for plaintiff. W again conclude on the
record before us that there is an issue of fact wwth respect thereto
(see id.). Al though defendant’s expert attributed the loss to
hydrostatic ground forces, plaintiff’s expert determ ned that the
damage was caused by structural weakening, in which event the water
damage excl usi on woul d be inapplicable. Defendant’s further
contention that the policy s earth novenent excl usion defeats coverage
for plaintiff was raised in defendant’s letter informng plaintiff
that there was no coverage but was not raised by defendant in support
of its notion, and thus that contention is not properly before us (see
C esinski v Town of Aurora, 202 AD2d 984, 985). There is also an

i ssue of fact with respect to the applicability of the final exclusion
upon whi ch defendant relies, i.e., the exclusion for |oss caused by

i nadequat e construction or design. Even assum ng, arguendo, that
defendant net its burden on that part of the notion, we concl ude that
plaintiff raised an issue of fact concerning the applicability of the
exclusion by submtting the affidavit of her expert, who concl uded

t hat anbi ent soil pressure, rather than i nadequate construction or
desi gn nmet hods, caused the | oss (see generally Zuckerman, 49 NY2d at
562) .

Finally, we agree with defendant that the court erred in
concluding that defendant’s letter to plaintiff concerning the absence
of coverage did not neet “the specific and clear requirenents under
the law,” although we note that defendant is not thereby entitled to

summary judgnent dism ssing the conplaint. Inasnmuch as “this action
i nvolves a property insurance claim it is not controlled by the high
degree of specificity required . . . for a disclainer of liability for

death or bodily injury” (Smth v General Acc. Ins. Co., 295 AD2d 738,
739-740; see Insurance Law 8 3420 [d] [2]). Here, defendant’s letter
adequately sets forth the policy provisions on which defendant relied
and, indeed, there is no indication that there was any confusion on
plaintiff’s part with respect to the policy provisions upon which
defendant relied and thus that plaintiff was thereby prejudiced by any
al l eged |l ack of specificity (cf. Vecchiarelli v Continental Ins. Co.,
277 AD2d 992, 993).

Al'l concur except Carni, J., who dissents and votes to reverse
in accordance with the follow ng Menorandum | respectfully dissent,
i nasmuch as | disagree with nmy coll eagues that defendant is not
entitled to summary judgnent di sm ssing the conplaint.

Wth respect to the issue whether the damage to plaintiff’s
foundation wall constituted a “collapse” within the neaning of the
homeowners’ insurance policy in question, | conclude that defendant
established as a matter of law that there was no coll apse within the
meani ng of the homeowners’ insurance policy in question. The policy
specifically defines its coverage for collapse with respect to
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bui Il dings as “an abrupt falling down or caving in” and provides that
“[a] building or any part of a building that is standing is not

considered to be in a state of collapse even if it shows evidence of
cracki ng, bul gi ng, sagging, bending, |eaning, settling, shrinkage or

expansion.” Here, it is undisputed that plaintiff’s hone, and al
conponent parts thereof, renained standing and had not abruptly fallen
down or caved in. In ny view, the nature of the danmage was best

described by plaintiff in her deposition testinony, wherein she stated
that one of the foundation walls “nmoved in” and had not fallen in
conpletely. The policy |anguage concerning coll apse i s unanbi guous
and does not cover a condition that can at best be described as
presenting a danger of imm nent collapse rather than the actual and
abrupt coll apse or caving in covered by the policy (see Rector St.
Food Enters., Ltd. v Fire & Cas. Ins. Co. of Conn., 35 AD3d 177, 178).

| further disagree that what the majority refers to as

“structural weakening” is a peril insured under the policy.
“Structural weakening” is a result rather than a cause of a |oss, and
plaintiff’s own expert opined that the “structural weakening” resulted
from“ground frost during the 2003-2004 w nter season.” There is thus
no coverage under the unanbi guous | anguage of the policy, which
provi des that defendant does not insure for |oss “[c]aused by .
[f]reezing, thawi ng, pressure or weight of water or ice . . . to a .

[f]oundation, retaining wall, or bul khead.” “Gound frost” is the
non- covered cause and “structural weakening” is the result.

| further disagree with the npjority that plaintiff raised an
i ssue of fact with respect to the policy exclusion for inadequate
construction or design. The mpjority cites only to the concl usion of
plaintiff’s expert that the | oss was caused by “anbi ent soi
pressure,” and thereby ignores that part of the opinion of the expert

that the “anbient soil pressure exerted against the basement wall in
its weakened state result[ed] in structural failure” (enphasis added).
In my view, the “weakened state” is the sanme result, i.e., the

structural weakening, caused by the “ground frost” discussed by the
expert earlier in his affidavit. Thus, the opinion of plaintiff’s own
expert expressly establishes that the | oss was caused by freezing
water, a peril not covered under the policy. It is noteworthy that
plaintiff's expert fails to explain how “anbient soil pressure” in the
absence of the “weakened state” resulting from®“ground frost” is a
covered peril, rather than nerely an expected or ordinary condition
encountered by all foundations, “weakened” or not.

| therefore would reverse the order and grant defendant’s notion
for summary judgnent dism ssing the conplaint.

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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Appeal from a judgnent (denom nated order) of the Suprene Court,
Monroe County (Ann Marie Taddeo, J.), entered June 3, 2009 in a
proceedi ng pursuant to CPLR article 78. The judgnent granted the
petition and annul |l ed the determ nati on of respondents.

It is hereby ORDERED t hat the judgnment so appealed fromis
affirmed w t hout costs.

Menorandum  Suprene Court properly granted the petition in this
CPLR article 78 proceeding chall engi ng the determ nation denyi ng
petitioner’s application for General Muinicipal Law 8 207-c benefits.
Respondent s denied the application on the ground, inter alia, that
petitioner failed to report her injury in a tinmely manner pursuant to
the requirenments of a General Order issued by respondent Mnroe County
Sheriff. Contrary to respondents’ contention, however, the record
establishes that the reporting requirenments of that General Oder did
not apply to petitioner’s injury. Contrary to the contention of the
di ssent, noreover, we conclude that the statute of limtations
def ense, which was not addressed at Suprene Court, does not renmain
pendi ng and undecided. “[l]t is well established that the court’s
failure to issue an express ruling is deened a denial thereof”
(Rochester Equi p. & Mintenance v Roxbury Mn. Serv., Inc., 68 AD3d
1803, 1805, citing Brown v U S. Vanadium Corp., 198 AD2d 863, 864).
On the nmerits of that defense, we reject respondents’ contention that
the proceedi ng was not tinmely conmmenced. “The statute of limtations
is an affirmati ve def ense which nust be pl eaded and proved by the
party invoking it” (Paladino v Time Warner Cable of N Y. Cty, 16 AD3d
646, 647; see Mendez v Steen Trucking, 254 AD2d 715, 716), and
respondents failed to establish that the proceedi ng was conmenced nore
than four nonths after petitioner received notice that her application
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was denied (see CPLR 217 [1]; cf. Matter of Raynond v Wal sh, 63 AD3d
1715, appeal dism ssed and |v denied 14 NY3d 790).

Al'l concur except Carni, J., who dissents and votes to reverse in
accordance with the following Menorandum | respectfully disagree
wi th the conclusion of nmy coll eagues that Suprene Court properly
granted petitioner’s application for CGeneral Minicipal Law 8 207-c
benefits. Therefore, | dissent. | conclude that, on the record
before us, there is an issue of fact as to when petitioner was first
i nfornmed of the determ nation denying her application for CGeneral
Muni ci pal Law 8 207-c benefits, and the resolution of that issue of
fact is essential to determning the nerits of respondents’ statute of
[imtations defense (see CPLR 217 [1]). Respondents submtted the
affidavit of petitioner’s supervisor at the Monroe County Sheriff’s
Department, who averred that, on July 10, 2008, he personally advised
petitioner that her application had been “denied.” Petitioner,
however, asserted in an affidavit that she was not told that she was
bei ng deni ed benefits until “on or about” Cctober 2, 2008. It is well
settled that “ ‘oral notification [of a determination] is sufficient
to commence the running of the statute of limtations where, as here,
petitioner is adversely inpacted and aggrieved ” (Matter of Feldman v
New York State Teachers’ Retirenent Sys., 14 AD3d 769, 770; see Matter
of Bargstedt v Cornell Univ., 304 AD2d 1035, 1036-1037). Therefore, |
woul d reverse the judgnent and remit the matter to Suprenme Court for a
fact-finding hearing on that issue.

Patricia L. Mrrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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Appeal froma judgnent and order (one paper) of the Suprene
Court, Monroe County (John J. Ark, J.), entered May 29, 2009 in a
personal injury action. The judgnent and order granted the notion of
defendants for summary judgnent dism ssing the conplaint.

It is hereby ORDERED that the judgment and order so appeal ed from
i s unani nously reversed on the aw wi thout costs, the notion is denied
and the conplaint is reinstated.

Menorandum Plaintiff comenced this Labor Law and common-| aw
negl i gence action seeking danages for injuries he sustai ned when he
slipped and fell on ice at the work site. W conclude that Suprene
Court erred in granting defendants’ notion for sunmary judgnment
dism ssing the conplaint. Plaintiff’s clains pursuant to Labor Law 8
241 (6) against each defendant, as anplified by the supplenental bill
of particulars, are prem sed solely on defendants’ alleged violation
of 12 NYCRR 23-1.7 (d). That Industrial Code regulation is
sufficiently specific to support a Labor Law § 241 (6) claim(see
Tronol one v New York State Dept. of Transp., 71 AD3d 1488), and there
is an issue of fact whether the area where plaintiff fell was a
passageway or wal kway within the neaning of that regulation (see
generally Smth v McCier Corp., 22 AD3d 369; Bopp v AM Rizzo El ec.
Contrs., Inc., 19 AD3d 348, 350; Kerins v Vassar Coll., 293 AD2d 514,
515).

We further conclude that the court erred in granting those parts
of defendants’ notion with respect to the Labor Law 8 200 clains and
common- | aw negl i gence causes of action. Wth respect to Labor Law §
200 and common-1| aw negligence, “[w here a plaintiff’s claimarises due
to a defect or dangerous condition at the work site . . . [and] a
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def endant noves for sunmary judgnent dism ssing a Labor Law § 200
claim[and a comon-| aw negligence cause of action], it nust
establish, as a matter of law, that it did not create, nor have actual
or constructive notice of, the dangerous condition alleged” (Gadani v
Dormtory Auth. of State of N Y., 43 AD3d 1218, 1220-1221; see Finger
v Cortese, 28 AD3d 1089, 1090). Inasnmuch as this case arises from
plaintiff’s slip and fall on ice, i.e., “a dangerous prem ses
condition” (Navarro v City of New York, 75 AD3d 590, 591), defendants
were required to establish “that the ice formed so close intinme to
the accident that [they] could not reasonably have been expected to
notice and renmedy the condition” (Piersielak v Aryell Dev. Corp., 57
AD3d 1422, 1423 [internal quotation marks omtted]; see Gordon v

Ameri can Museum of Natural History, 67 Ny2d 836, 837-838; Navarro, 75
AD3d at 591-592). Here, defendants’ “own subm ssions raise an issue
of fact” with respect thereto (Walter v United Parcel Serv., Inc., 56
AD3d 1187, 1188; see Simmons v Oswego County Sav. Bank, 306 AD2d 825,
826). Finally, defendants contend that summary judgnment was warrant ed
because the ice on which plaintiff slipped was open and obvi ous. W
reject that contention. “The fact that a dangerous condition is open
and obvi ous does not negate the duty to maintain premses in a
reasonably safe condition but, rather, bears only on the injured
person’s conparative fault” (Bax v Allstate Health Care, Inc., 26 AD3d
861, 863).

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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GLENN S. GOORD, COWM SSI ONER, NEW YORK STATE
DEPARTMENT OF CORRECTI ONAL SERVI CES, RESPONDENT.

JOHNNY BUNTI NG, PETI TI ONER PRO SE.

ANDREW M CUOMO, ATTORNEY GENERAL, ALBANY ( FRANK BRADY OF COUNSEL),
FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel I ate Division of the Supreme Court in the Fourth Judici al
Departnent by order of the Suprenme Court, Oleans County [Janes P.
Punch, A.J.], entered July 15, 2009) to review a determ nation of
respondent. The determ nation found after a Tier IIl hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED t hat said petition is unaninously dism ssed
wi t hout costs as noot (see Matter of Free v Coonbe, 234 AD2d 996).

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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BRI AN FI SCHER, COWMM SSI ONER, NEW YORK STATE
DEPARTMENT OF CORRECTI ONAL SERVI CES, RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW ( EDWARD L. CHASSI N OF
COUNSEL), FOR PETI TI ONER

ANDREW M CUOMO, ATTORNEY GENERAL, ALBANY ( FRANK BRADY OF COUNSEL),
FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judici al
Department by order of the Supreme Court, Wom ng County [ Mark H.
Dadd, A. J.], entered June 8, 2010) to review a determ nation of
respondent. The determ nation found after a Tier IIl hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is dism ssed.

Patricia L. Morgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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W LLI AM HULI HAN, SUPERI NTENDENT, M D- STATE
CORRECTI ONAL FACI LI TY, RESPONDENT.

DONALD ROLF, PETI TI ONER PRO SE.

ANDREW M CUOMO, ATTORNEY GENERAL, ALBANY (MARTIN A. HOTVET OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel I ate Division of the Supreme Court in the Fourth Judici al
Department by order of the Suprenme Court, Oneida County [Anthony F.
Shaheen, J.], entered April 14, 2010) to review a determ nation of
respondent. The determnation found after a Tier Il hearing that
petitioner had violated an inmate rul e.

It is hereby ORDERED t hat said petition is unaninously dism ssed
wi t hout costs as noot (see Matter of Free v Coonbe, 234 AD2d 996).

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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FRANK H. HI SCOCK LEGAL Al D SOCI ETY, SYRACUSE (GERALD T. BARTH OF
COUNSEL), FOR DEFENDANT- APPELLANT.

MATTHEW FREEMAN, DEFENDANT- APPELLANT PRO SE.

WLLIAM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (JAMES P. MAXWELL
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnent of the Onondaga County Court (WIIliam D.
Wal sh, J.), rendered January 3, 2007. The judgnment convicted
def endant, upon a jury verdict, of burglary in the first degree (two
counts), aggravated assault upon a police officer or a peace officer,
and crimnal possession of a weapon in the second degree (two counts).

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of two counts each of burglary in the first degree
(Penal Law 8 140.30 [1], [2]) and crim nal possession of a weapon in
the second degree (8 265.03 former [2]) and one count of aggravated
assault upon a police officer or peace officer (8 120.11). The
evi dence, viewed in the light nost favorable to the People (see People
v Contes, 60 Ny2d 620, 621), is legally sufficient to establish that
def endant was present at the scene of the crines (see People v More,
29 AD3d 1077, 1078), and it is also legally sufficient to establish
that the weapon at issue with respect to the conviction of crimnal
possessi on of a weapon under count six of the indictnent was operabl e
(see People v Shaffer, 130 AD2d 949, 950, |v denied 70 Ny2d 717).
View ng the evidence in |light of the elenents of the crinmes as charged
to the jury (see People v Danielson, 9 NY3d 342, 349), we concl ude
that the verdict is not against the weight of the evidence (see
general ly People v Bl eakl ey, 69 Ny2d 490, 495).

The majority of the contentions of defendant in his main brief
with respect to alleged instances of prosecutorial msconduct during
sumat i on are not preserved for our review (see CPL 470.05 [2]) and,
in any event, we conclude that “[a]lny ‘inproprieties were not so
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pervasive or egregious as to deprive defendant of a fair trial
(Peopl e v Johnson, 303 AD2d 967, 968, |v denied 100 Ny2d 583). W
reject the further contention of defendant in his main brief that he
was deni ed effective assistance of counsel based on defense counsel’s
failure to object to the allegedly inproper comrents by the prosecutor
(see People v Cox, 21 AD3d 1361, 1364, Iv denied 6 NY3d 753). W
reject defendant’s contention that the sentence is unduly harsh or
severe. W note, however, that the aggregate maxi mumterm of the
sentence exceeds the 40-year limtation set forth in Penal Law § 70. 30
(1) (e) (iv), and thus the sentence should be recal cul ated accordingly
by the Departnment of Correctional Services. Even assum ng, arguendo,
that County Court erred in denying defendant’s request to instruct the
jury that the wi tness who supplied a weapon to defendant was an
acconplice as a matter of law, thus requiring corroboration of his
testinmony (cf. People v Montanez, 57 AD3d 1366, 1367, |v denied 12
NY3d 857), we conclude that “the failure of the court to give that
instruction is of no nmonent, inasmuch as the testinony of the wtness
was in fact anply corroborated” (People v Fortino, 61 AD3d 1410, 1411,
v denied 12 NYy3d 925). The contention of defendant in his pro se
suppl enental brief that the court erred in failing to submt to the
jury the question whether that wi tness and anot her wi tness were
acconplices as a matter of fact is not preserved for our review (see
People v Bal ser, 185 AD2d 679, |v denied 81 Ny2d 881), and we decline
to exercise our power to review that contention as a natter of
discretion in the interest of justice (see CPL 470.15 [6] [a]).
Contrary to the further contention of defendant in his pro se

suppl emental brief, the court’s Sandoval ruling did not constitute an
abuse of discretion (see People v Wal ker, 66 AD3d 1331, |v denied 13
NY3d 942). Finally, the contention of defendant in his pro se

suppl emental brief that the court erred in failing to respond to the
request by the jury for a read back of the prosecutor’s summation is
unpreserved for our review (see generally People v WIllianms, 50 AD3d
472, 473, |v denied 10 NY3d 940) and, in any event, that contention

| acks nerit (see People v Velasco, 77 NY2d 469, 474).

Patricia L. Mrrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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Appeal from a judgnent of the Onondaga County Court (Anthony F.
Aloi, J.), rendered Cctober 10, 2006. The judgnment convicted
def endant, upon a jury verdict, of assault in the second degree,
murder in the second degree, assault in the first degree (two counts)
and attenpted nurder in the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of, inter alia, attenpted nurder in the second
degree (Penal Law 88 110.00, 125.25 [1]) and nurder in the second
degree (8 125.25 [2]). W reject defendant’s contention that the
evidence is legally insufficient to support the conviction of two
counts of assault in the first degree (8 120.10 [3]) and one count
each of attenpted nurder and nurder (see generally People v Bl eakl ey,
69 NY2d 490, 495). Contrary to the contention of defendant, the
jury’s finding that he intended to nurder one victimwhen he drove a
vehicle into a crowd did not preclude a finding that he acted with
depraved indifference wwth respect to the three other victins,
“regardl ess of whether the evidence would have al so supported a
transferred intent theory” (People v Ham|ton, 52 AD3d 227, 228, |v
denied 11 NY3d 737; see People v Douglas, 73 AD3d 30, 33-34). *“Were,
as here, nore than one potential victimwas present at the [scene of
the crimes], a defendant may be convicted of both [intentional and
depraved indifference crines] because he or she may have possessed
different states of mind with regard to different potential victins”
(Peopl e v Page, 63 AD3d 506, 507-508, |v denied 13 NY3d 837; see
Dougl as, 73 AD3d at 33-34). Viewing the evidence in light of the
el enents of the crines as charged to the jury (see People v Daniel son
9 NY3d 342, 349), we accord great deference to the jury's resolution
of credibility issues and conclude that the verdict is not against the
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wei ght of the evidence (see generally Bl eakley, 69 NY2d at 495).

Def endant failed to preserve for our review his further
contention that the verdict is repugnant by failing to object to the
verdict on that ground before the jury was di scharged (see People v
Al faro, 66 Ny2d 985, 987; People v Louder, 74 AD3d 1845). In any
event, that contention is without nerit, and we therefore reject the
contention of defendant that he was denied effective assistance of
counsel based on defense counsel’s failure to object to the verdict on
the ground that it was repugnant (see People v Bassett, 55 AD3d 1434,
1438, |Iv denied 11 Ny3d 922). Finally, the sentence is not unduly
harsh or severe.

Patricia L. Mrgan

Ent er ed: November 12, 2010
Cerk of the Court
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Appeal froma judgnent of the Erie County Court (M chael F
Pietruszka, J.), rendered July 15, 2009. The judgnent convicted
def endant, upon a jury verdict, of burglary in the second degree and
petit |arceny.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of, inter alia, burglary in the second degree
(Penal Law § 140.25 [2]). Viewing the evidence in |ight of the
el ements of the crinme as charged to the jury (see People v Daniel son
9 NY3d 342, 349), we reject defendant’s contention that the verdict is
agai nst the wei ght of the evidence (see generally People v Bl eakl ey,
69 NY2d 490, 495).

We reject the further contention of defendant that County Court
erred in refusing to suppress his statement to the police as the fruit
of an illegal arrest on the ground that he was arrested in his
“residence” without a warrant. It is undisputed that defendant was
arrested in the registration area of a drug rehabilitation facility
and that he had with himhis possessions that he had renoved fromhis
| ast known address. Although the registration area was not subject to

unlimted public access (see generally People v Powell, 54 NY2d 524,
530), we conclude that defendant was not “entitled to ‘privacy, as one
woul d have in his [or her] home,” ” in that area (id.). The

regi stration area was used by many people nultiple tinmes per day (see
Peopl e v Hernandez, 98 Ny2d 175, 183; People v Dennis, 263 AD2d 618,
| v deni ed 94 Ny2d 822, 830), and it was not residential in nature (see
Powel |, 54 Ny2d at 531; cf. People v Garriga, 189 AD2d 236, 239, Ilv
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deni ed 82 Ny2d 718).

Patricia L. Morgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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JOSEPH SPARCI NO, DEFENDANT- APPELLANT.
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Appeal from a judgnent of the Onondaga County Court (Anthony F.
Aloi, J.), rendered Cctober 14, 2009. The judgnment convicted
def endant, upon his plea of guilty, of burglary in the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal froma judgnment convicting himupon his
plea of guilty of burglary in the second degree (Penal Law 8§ 140. 25
[2]), defendant contends that County Court erred in denying his notion
to wwthdraw the plea on the ground that it was coerced w thout
conducting a hearing. Contrary to the People’s contention, the
contention of defendant survives his waiver of the right to appeal
(see People v Pol eun, 75 AD3d 1109; People v Wight, 66 AD3d 1334, |v
denied 13 NY3d 912). W neverthel ess reject defendant’s contention.
“There exists no hard-and-fast rule [that] prescribes the nature and
extent of the fact-finding procedures prerequisite to the disposition
of notions to withdraw a plea of guilty previously entered” (People v
Frederick, 45 Ny2d 520, 524-525). The court nust allow the defendant
an opportunity to present his or her clains such that it can make “an
i nfornmed and prudent determ nation” (id. at 525). Here, defendant was
afforded the requisite “reasonabl e opportunity to advance his clains”
at sentencing, where there was extensive discussion of defendant’s
nmotion (id.; see generally People v Fiunmefreddo, 82 NY2d 536).

Further, the court did not abuse its discretion in denying the
nmotion. Defendant admtted each el enment of the offense during his
plea allocution and did not claimeither that he was innocent or that
he had been coerced by defense counsel at that tine. The court was
presented with a credibility determ nati on when defendant noved to
wi t hdraw his plea and advanced his bel ated cl ai ns of innocence and
coercion, and it did not abuse its discretion in discrediting those
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clainms (see People v Dixon, 29 Ny2d 55, 56; see al so People v Ranops,
63 NY2d 640, 642-643). |In addition, the court did not abuse its

di scretion in discrediting the unsupported and conclusory affidavits
of defendant’s famly nenbers that reiterated defendant’s clains of

i nnocence and coercion (see generally People v Dozier, 12 AD3d 1176;
People v Smth, 5 AD3d 1095, |v denied 2 Ny3d 807).

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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Appeal froma judgnent of the Monroe County Court (Frank P
CGeraci, Jr., J.), rendered January 10, 2007. The judgnent convicted
def endant, upon a jury verdict, of nurder in the first degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously nodified as a matter of discretion in the interest of
justice by reducing the sentence to an indetermnate term of
incarceration of 25 years to |ife inprisonnent and as nodified the
judgnent is affirned.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of murder in the first degree (Penal Law § 125.27
[1] [a] [vii]; [b]). The evidence, viewed in the light nost favorable
to the People (see People v Contes, 60 Ny2d 620, 621), is legally
sufficient to support the conviction (see generally People v Bl eakl ey,
69 NY2d 490, 495). *“There was sufficient evidence fromwhich a
rational trier of fact could have found that the defendant, with the
intent to kill, shot the victimonce, causing a wound [t hat]
contributed to his death, during the course of, and in furtherance of,
[an attenpted] robbery” (People v Harrell, 5 AD3d 503, 504, |v denied
3 NY3d 641; see People v Garcia, 45 AD3d 859, |v denied 10 NY3d 765).
View ng the evidence in |ight of the elements of the crinme as charged
to the jury (see People v Danielson, 9 NY3d 342, 349), we concl ude
that the verdict is not against the weight of the evidence (see People
v VanDyne, 63 AD3d 1681, 1682, |v denied 14 NY3d 845; see generally
Bl eakl ey, 69 Ny2d at 495). Contrary to the contention of defendant,
County Court properly refused to suppress his statenent to the police.
The record belies the contention of defendant that his statenent was
t he product of coercive interrogation techniques that created a
substantial risk that he mght falsely incrimnate hinself and thus
rendered his statenent involuntary (see CPL 60.45 [1], [2] [b] [i];
Peopl e v Jacques, 158 AD2d 949, |Iv denied 75 NY2d 967). W agree with
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def endant, however, that the sentence of life inprisonment w thout
parole is unduly harsh and severe. Thus, as a matter of discretion in
the interest of justice (see CPL 470.15 [6] [b]), we nodify the

j udgnment by reducing the sentence to an indeterm nate term of
incarceration of 25 years to life inprisonnent.

Patricia L. Morgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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Appeal and cross appeal froman order of the Suprene Court, Erie
County (Cerald J. Walen, J.), entered April 30, 2009 in a breach of
contract action. The order denied the anended notion of plaintiff for
summary judgnent and granted in part and denied in part the cross
noti on of defendant for summary judgnent.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |aw by granting the anended notion, and
denying the cross notion in its entirety, and as nodified the order is
affirmed w t hout costs.

Menorandum  Plaintiff comenced this action alleging that
def endant breached the real estate contract pursuant to which
plaintiff was to purchase property owned by defendant. |In appeal No.
1, plaintiff appeals froman order denying its anended notion seeking
summary judgnent on the conplaint and granting that part of the cross
noti on of defendant seeking summary judgnent on its second
counterclaimfor |iquidated damages based on plaintiff’s all eged
breach of the contract. |In appeal No. 2, plaintiff appeals from an
order awardi ng defendant |iquidated damages in the anount of the
deposit made by plaintiff.

The contract required that defendant, as the seller, warrant that
it had not received “any notices of any uncorrected violation of any .

ordinances . . . .” The contract further provided that its terns
“may . . . be anended, waived or terminated . . . only by witten
i nstrunment signed by both [plaintiff and defendant].” It is

undi sputed that, prior to the closing, defendant received a notice
fromthe Gty of Buffalo (GCty) that it was in violation of a Cty
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ordi nance requiring that all exterior surfaces be maintained in good
condition. Defendant’s principal and an agent of plaintiff nmet with
the Gty's Building Inspector to discuss the violation. According to
the affidavit of defendant’s principal submtted in support of the
cross notion, plaintiff’s agent requested an extension of the deadline
to paint the building and stated that plaintiff’s principal had
intended to paint the building after it was purchased. The extension
was granted to defendant as the owner of the property. Thereafter,
counsel for plaintiff advised defendant’s counsel that plaintiff
decided to term nate the contract inasnmuch as the violation of the
City ordinance “remai n[ ed] uncured,” and thus defendant was in
violation of the contract. Suprene Court determ ned that the

vi ol ati on was not an uncorrected violation pursuant to the contract
because an extension to correct the violation had been granted by the
Cty.

W agree with plaintiff that the violation was uncorrected and
thus the court erred in denying the amended notion and granting that
part of the cross notion with respect to the second counterclaim W
therefore nodify the order in appeal No. 1 accordingly, and we reverse

the order in appeal No. 2. It is axiomatic that “ ‘[t]he best
evi dence of what parties to a witten agreenent intend is what they
say in their witing’ . . . Thus, a witten agreenent that is

conpl ete, clear and unanbi guous on its face nmust be enforced according
to the plain nmeaning of its terns” (Geenfield v Philles Records, 98
NY2d 562, 569; see Innophos, Inc. v Rhodia, S. A, 10 NY3d 25, 29).

The terns of the contract are clear and unanmbi guous with respect to
the requirenment that defendant warrant, at the tinme of the cl osing,
that it had not received notice of an uncorrected violation of an

ordi nance, and it is undisputed that the violation in question had not
been corrected at the time of the closing. Indeed, in opposition to

t he amended notion, defendant did not allege that the extension to
correct the violation granted by the Gty was sufficient to satisfy
the ternms of the contract but, rather, defendant alleged that
plaintiff waived the requirenent that defendant warrant that it did
not have notice of a violation of any ordi nance. The contract,
however, required that any waiver be in witing, and it is undisputed
that the respective principals of the parties did not sign a witten

i nstrument waiving the termof the contract that is in dispute (see
General Obligations Law 8§ 15-301 [1]).

Finally, we reject the contention of defendant in appeal No. 1

that, because it has not had the opportunity to conduct discovery, an
award of summary judgnent in favor of plaintiff is premature.

Patricia L. Mrrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (Gerald J.
Whal en, J.), entered Cctober 14, 2009 in a breach of contract action.
The order awarded defendant noney danmages in the anpbunt of $15, 000.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the | aw wi thout costs and the award of damages
i s vacat ed.

Same Menorandum as in FAC Continental, LLC v Yickjing567 ([appeal
No. 1] _ AD3d ___ [Nov. 12, 2010]).

Patricia L. Morgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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Appeal from an order of the Suprene Court, Erie County (John F.
O Donnell, J.), entered January 8, 2010 in a postjudgnent divorce
action. The order, anong other things, recal cul ated defendant’s past
and current child support obligations.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Patricia L. Morgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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STATE OF NEW YORK, ET AL., DEFENDANTS,
AND ERI E BOULEVARD HYDROPOWER, L. P.,
DEFENDANT- APPEL LANT.

(APPEAL NO. 1.)

H SCOCK & BARCLAY, LLP, SYRACUSE (DOUGLAS J. NASH COF COUNSEL), FOR
DEFENDANT- APPELLANT.

HANCOCK & ESTABROOK, LLP, SYRACUSE (ALAN J. PI ERCE OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Oneida County (Sanuel
D. Hester, J.), entered April 24, 2008. The order denied the notion
of defendant Erie Boul evard Hydropower, L.P. to dismss plaintiff’s
ninth and seventeenth causes of action and granted the notion of
plaintiff for leave to file and serve an anended conpl ai nt.

It is hereby ORDERED that said appeal is unaninously dism ssed

W thout costs (see Smth v Russell Sage Coll., 78 AD2d 913, affd 54
NY2d 185, rearg deni ed 55 Ny2d 878).

Patricia L. Mrrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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STATE OF NEW YORK, ERI E BOULEVARD
HYDROPOWER, L.P., AND NEW YORK STATE
CANAL CORPORATI ON,

DEFENDANTS- APPELLANTS- RESPONDENTS.
(APPEAL NO. 2.)

H SCOCK & BARCLAY, LLP, SYRACUSE (DOUGLAS J. NASH OF COUNSEL), FOR
DEFENDANT- APPELLANT- RESPONDENT ERI E BOULEVARD HYDROPOWER, L. P

ANDREW M CUOMO, ATTORNEY GENERAL, ALBANY ( ONEN DEMUTH OF COUNSEL),
FOR DEFENDANTS- APPELLANTS- RESPONDENTS STATE OF NEW YORK AND NEW YORK
STATE CANAL CORPORATI ON.

HANCOCK & ESTABROOK, LLP, SYRACUSE (ALAN J. PI ERCE OF COUNSEL), FOR
PLAI NT1 FF- RESPONDENT- APPELLANT.

Appeal s and cross appeal froman order and judgnent (one paper)
of the Suprene Court, Oneida County (Sanuel D. Hester, J.), entered
May 28, 2009. The order and judgnent, inter alia, declared that
plaintiff has the right to divert at the Hi nckley Reservoir water flow
at a rate not to exceed 35 cubic feet per second.

It is hereby ORDERED that the order and judgnent so appeal ed from
i s unani nously nodified on the | aw by denying that part of plaintiff’'s
cross notion seeking summary judgnment dismssing the first
countercl aimof defendants State of New York and New York State Cana
Corporation and reinstating that counterclaim by denying that part of
plaintiff’s cross notion seeking partial summary judgnent on the 4th
and 11th causes of action against those defendants and vacating the
decl aration, and by reinstating the 6th, 7th, 13th and 14th causes of
action agai nst those defendants and as nodified the order and judgnent
is affirmed w thout costs.

Menorandum Plaintiff, a public corporation, diverts water from
West Canada Creek at Hi nckley Reservoir to provide drinking water to
the Gty of Uica and several other municipalities in the Mhawk
Valley region. In 2002 plaintiff applied to the New York State
Depart ment of Environnmental Conservation for a water supply permt
authorizing plaintiff to expand its service to four additional
muni ci palities. That application was opposed by defendants Erie
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Boul evard Hydropower, L.P. (Erie), the owner of two hydroel ectric

pl ants on West Canada Creek downstream from H nckl ey Reservoir, and
New York State Canal Corporation (Canal Corporation). Plaintiff
thereafter comrenced this action seeking, inter alia, a declaration
that it “has an absolute and unconditional right to use up to 75
c.f.s. [cubic feet per second] of water fromthe West Canada Creek at
Hi nckley [Rleservoir” and that, to the extent that its right to draw
up to 75 c.f.s. of water from Wst Canada Creek is deened to be
encunbered or restricted by an agreenent between its predecessor and
defendant State of New York (State) executed in 1917 (1917 Agreenent),
the fl ow conpensation and reservoir requirenents of that agreenent may
not be enforced against it. |In addition, plaintiff sought a

decl aration against Erie that Erie is barred by rel ease fromasserting
damages or seeking conpensation for plaintiff’s diversion of water
from West Canada Creek at Hi nckley Reservoir.

Suprene Court properly denied the notion of Erie seeking partial
sumary judgnent dismssing all but the 16th cause of action agai nst
it and granted that part of plaintiff’s notion seeking sunmary
judgnment dismissing Erie’'s counterclainms. Plaintiff established that
Erie has no rights against it wwth regard to the fl ow of Wst Canada
Creek at Hinckley Reservoir, and Erie failed to raise a triable issue
of fact with respect thereto. Although the property owned by Erie
al ong West Canada Creek may properly be classified as riparian |and,
“[t]he riparian right . . . can be severed fromthe riparian |and by
grant, condemmation, relinquishnment or prescription” (Matter of
Ni agara Mohawk Power Corp. v Cutler, 109 AD2d 403, 405, affd 67 Nyad
812). Here, the State appropriated the waters of the Wst Canada
Creek flowng at Hi nckley and, by virtue of its 1921 Agreenent with
the State, Erie’s predecessor released its clains against the State
with respect to the flow of West Canada Creek at Hinckley Reservoir.
Pursuant to a 1958 Agreenent, Erie’ s predecessor also rel eased
plaintiff’s predecessors fromtheir prior obligation to provide flow
conpensation. Contrary to the contention of Erie on its appeal, the
1958 Agreenment expressly preserved plaintiff’s right to divert water
at Hinckley Reservoir. “[T]lhe right to divert and use the water
is aclaimto an estate or interest in real property” (N agara Falls
Power Co. v White, 292 NY 472, 480), and the 1958 Agreenent provides
that Erie s predecessor shall not nodify, rescind, cancel or annu
such interest.

The court also properly concluded that Erie has no right, as a
third-party beneficiary, to enforce the reservoir or conpensating flow
requi renents of the 1917 Agreenent. That agreenent expressly negates
enforcenment by third parties (see I M5 Engrs.-Architects, P.C. v State
of New York, 51 AD3d 1355, 1357-1358, |v denied 11 NY3d 706) and, in
any event, Erie is no nore than an incidental beneficiary of that
agreenent (see Alicia v Gty of New York, 145 AD2d 315, 317). In
addition, Erie’s counterclaimalleging that plaintiff tortiously
interfered wwth the 1921 Agreenent is tine-barred (see Bib Constr. Co.
v Gty of Poughkeepsie, 273 AD2d 186) and, in any event, it |acks
nmerit (see generally Costanza Constr. Corp. v City of Rochester, 135
AD2d 1111).
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We concl ude, however, that the court erred in granting those
parts of plaintiff’s cross notion seeking summary judgnment di sm ssing
the first counterclaimof the State and the Canal Corporation
(collectively, State defendants), alleging that plaintiff breached the
1917 Agreenent, and seeking partial summary judgnent on the 4th and
11t h causes of action, alleging that the State defendants are barred
by the equitable doctrines of estoppel, waiver “and/or” |aches from
enforcing the flow conpensation and reservoir provisions of the 1917
Agreenent, “to the extent that plaintiff is entitled to a declaration
that it has the right to divert at the Hi nckley Reservoir water flow
at a rate not to exceed 35 [c.f.s.].” W therefore nodify the order
accordingly. The record contains conflicting evidence whet her
plaintiff’s obligations under those provisions were ever triggered by
|l ow fl ow conditions in Wst Canada Creek above Hi nckley Reservoir.

G ven that conflicting evidence, we conclude that there are triable

i ssues of fact whether the State defendants intended to relinquish
their rights under those provisions (see Infotech Mgt. v Mrse, 150
AD2d 638, 639-640), whether the State defendants should be equitably
estopped from enforcing those provisions (see Cadlerock, L.L.C. v
Renner, 72 AD3d 454), and whether the delay of the State defendants in
asserting their rights under the 1917 Agreenent prejudiced plaintiff
such that they are precluded by | aches fromasserting such rights (see
Trahan v Galea, 48 AD3d 791). Further, even assum ng that those

equi tabl e doctrines are applicable here, we agree with the respective
contentions of plaintiff on its cross appeal and the State defendants
on their appeal that the record does not support the court’s

determ nation that plaintiff is entitled to a declaration that it has
the right to divert water at a rate not to exceed 35 c.f.s. W
therefore vacate the court’s declaration. Based on its erroneous
determ nation that plaintiff was entitled to sunmary judgnment on the
4th and 11th causes of action in part, the court sua sponte di sm ssed,
inter alia, the 6th, 7th, 13th and 14th causes of action against the
State defendants “as nmoot.” Thus, we conclude that the 6th, 7th, 13th
and 14th causes of action nust be reinstated, and we note that
plaintiff has abandoned any issues with respect to the dism ssal of

t he remai ni ng causes of action as noot (see Ciesinski v Town of

Aurora, 202 AD2d 984). W therefore further nodify the order
accordingly.

Finally, we note that neither plaintiff on its cross appeal nor
the State defendants on their appeal have raised any specific
chal l enges to the remai nder of the order and judgnent, and they
therefore are deened to have abandoned any such chal |l enges (see
G esinski, 202 AD2d 984).

Patricia L. Mrgan

Ent er ed: November 12, 2010
Cerk of the Court
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TP 10-01232
PRESENT: SCUDDER, P.J., PERADOTTO, CARNI, GREEN, AND GORSKI, JJ.

IN THE MATTER OF TOAN OF ONONDAGA, PETI Tl ONER,
\% ORDER
DI ANA JONES RI TTER, COWM SSI ONER, NEW YORK

STATE OFFI CE OF MENTAL RETARDATI ON AND
DEVELOPMENTAL DI SABI LI TI ES, RESPONDENT.

COSTELLO, COONEY & FEARON, PLLC, SYRACUSE (NADI NE C. BELL OF COUNSEL),
FOR PETI TI ONER

ANDREW M CUOMO, ATTORNEY GENERAL, ALBANY (KATHLEEN M ARNCLD OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Supreme Court in the Fourth Judici al
Department by order of the Suprenme Court, Onondaga County [John C
Cherundol o, A . J.], entered June 1, 2010) to review a determ nation of
respondent. The determ nation, anong other things, adjudged that
Community Options Inc. may seek to establish an Individualized
Residential Alternative at 5081 Rosenmary Lane in the Town of Onondaga.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is dism ssed for reasons
stated in the decision of respondent New York State O fice of Mental
Ret ardati on and Devel opnental Disabilities.

Patricia L. Morgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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TP 10-01277
PRESENT: MARTOCHE, J.P., LINDLEY, SCONIERS, PINE, AND GORSKI, JJ.

IN THE MATTER OF AARON CALLENDER, PETI TI ONER,
\% ORDER

BRI AN FI SCHER, COWMM SSI ONER, NEW YORK STATE
DEPARTMENT OF CORRECTI ONAL SERVI CES, RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW ( SUSAN K. JONES COF
COUNSEL), FOR PETI TI ONER

ANDREW M CUOMD, ATTORNEY GENERAL, ALBANY ( MARCUS J. MASTRACCO OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judici al
Department by order of the Supreme Court, Wom ng County [ Mark H.
Dadd, A. J.], entered June 8, 2010) to review a determ nation of
respondent. The determ nation found after a Tier IIl hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is dism ssed.

Patricia L. Morgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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KA 09- 02052
PRESENT: MARTOCHE, J.P., LINDLEY, SCONI ERS, PINE, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

JEFFREY LONGH NE, ALSO KNOMW AS JEFFREY D.
LONGHI NE, DEFENDANT- APPELLANT.

GARY A. HORTON, PUBLI C DEFENDER, BATAVI A (BRI DGET L. FIELD COF
COUNSEL), FOR DEFENDANT- APPELLANT.

LAWRENCE FRI EDMAN, DI STRI CT ATTORNEY, BATAVIA (WLLIAM G ZI CKL OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Genesee County Court (Robert C
Noonan, J.), rendered August 25, 2009. The judgment revoked
defendant’ s sentence of probation and inposed a sentence of
i npri sonnent .

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Patricia L. Morgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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KA 08-02464
PRESENT: MARTOCHE, J.P., LINDLEY, SCONIERS, PINE, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

NI CHOLAS SAWYER, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JAMES ECKERT OF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL C. CGREEN, DI STRICT ATTORNEY, ROCHESTER (NANCY G LLI GAN OF
COUNSEL), FOR RESPONDENT.

Appeal from an order of the Suprene Court, Mnroe County (Frank
P. Ceraci, Jr., A J.), entered Novenber 7, 2006. The order determ ned
that defendant is a |level two risk pursuant to the Sex O fender
Regi strati on Act.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  On appeal froman order determning that he is a
| evel two risk pursuant to the Sex O fender Registration Act
(Correction Law 8 168 et seq.), defendant contends that he was
entitled to a downward departure fromhis presunptive risk level. W
reject that contention. “A departure fromthe presunptive risk |eve
is warranted where ‘there exists an aggravating or mtigating factor
of a kind or to a degree, not otherw se adequately taken into account
by . . . [the R sk Assessnent Cuidelines of the Sex O fender
Regi stration Act].’ There nust exist clear and convincing evidence of
t he exi stence of special circunstance[s] to warrant an upward or
downwar d departure” (People v Guaman, 8 AD3d 545). Here, defendant
failed to establish his entitlenment to a downward departure fromthe
presunptive risk level. Contrary to defendant’s contention, a
downward departure is not warranted on the ground that the m nor
victinmse were not strangers. The risk assessnent instrunment adequately
addressed that factor and assessed no points for it (see People v
Barnett, 71 AD3d 1296, 1297). Finally, defendant contends that 25
poi nts shoul d not have been assessed for sexual contact with the
victinms because “the victinfs’] lack of consent is due only to
inability to consent by virtue of age and . . . scoring 25 points in
[that] category result[ed] in an over-assessnent of [defendant’s] risk
to public safety” (Sex Ofender Registration Act: R sk Assessnent
Qui del i nes and Comrentary, at 9 [2006]). It cannot be said that the
25 points assessed for sexual contact with the victins “result[ed] in
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an over-assessnent” of defendant’s risk to public safety (id.), nor
did defendant “ ‘present clear and convincing evidence of special
circunstances justifying a downward departure’ ” (People v Cark, 66

AD3d 1366, 1367, |v denied 13 NY3d 713).

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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KA 09-00173
PRESENT: MARTOCHE, J.P., LINDLEY, SCONI ERS, PINE, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

GECRCE PI CCl ONE, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALO, INC., BUFFALO (SUSAN C. M NI STERO COF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, 111, DI STRICT ATTORNEY, BUFFALO (M CHAEL J. HI LLERY
OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, Erie County (John L.
M chal ski, A.J.), rendered Decenber 15, 2008. The judgnent convicted
def endant, upon a jury verdict, of arson in the second degree,
burglary in the second degree, arson in the third degree, conspiracy
in the fourth degree, reckless endangernent in the second degree and
reckl ess driving.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously reversed on the law and a new trial is granted on counts
two, four through six, eight and nine of the indictnent.

Menorandum  Def endant appeals from a judgnent convicting him
upon a jury verdict, of, inter alia, arson in the second degree (Penal
Law § 150.15), burglary in the second degree (8§ 140.25 [2]), arson in
the third degree (8 150.10) and conspiracy in the fourth degree (8
105.10 [1]). We agree with defendant that there is an “absence of
record proof that [Supreme Court] conplied with its core
responsi bilities under CPL 310.30 [in responding to a note fromthe
jury during its deliberations, and that such failure on the part of
the court constitutes] a node of proceedings error . . . requiring
reversal” (People v Tabb, 13 NY3d 852, 853). Although the record
reflects that the three notes received fromthe jury were properly
mar ked as court exhibits (see People v O Rama, 78 NY2d 270, 277-278),

only the second and third notes were discussed on the record. It is
wel |l settled that a “substantive witten jury conmunication . :
should be . . . read into the record in the presence of counsel”

before the jury is summoned to the courtroomin response thereto
(1d.), and here there is no indication in the record that either the
prosecutor or defense counsel were even informed of the first note or
what action, if any, the court took in response to that note (see
Tabb, 13 NY3d at 853). In that note, the jury requested, as rel evant,
“a copy of law as it pertains to this case that you read to us.”
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Contrary to defendant’s further contention, the evidence is legally
sufficient to support his felony convictions of arson in the second
and third degrees, burglary in the second degree, and conspiracy in
the fourth degree (see generally People v Bl eakley, 69 NY2d 490, 495).
As the People correctly concede, however, arson in the third degree is
an inclusory concurrent count of arson in the second degree, and thus
upon the retrial the jury nust be so charged (see CPL 300.40 [3] [b];
see generally People v Ford, 62 Ny2d 275, 281; People v More, 41 AD3d
1149, 1152, |v denied 9 Ny3d 879, 992). In light of our decision to
grant a new trial, we do not address the issue whether the sentence is
unduly harsh or severe. W have reviewed defendant’s remaining
contentions and conclude that they are without nerit.

Patricia L. Mrrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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PRESENT: MARTOCHE, J.P., LINDLEY, SCONI ERS, PINE, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

JAMES EXTALE, DEFENDANT- APPELLANT.

MJULDOON & GETZ, ROCHESTER (JON P. CETZ OF COUNSEL), FOR
DEFENDANT- APPELLANT.

M CHAEL C. CGREEN, DI STRICT ATTORNEY, ROCHESTER (LESLIE SWFT OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Monroe County Court (Richard A
Keenan, J.), rendered February 28, 2008. The judgnent convicted
def endant, upon a jury verdict, of assault in the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal from a judgnment convicting himof assault
in the second degree (Penal Law 8§ 120.05 [4]), defendant contends that
County Court erred in allowng the prosecutor to wthdraw the count
charging himw th vehicular assault in the first degree. W reject
that contention. The People have “broad discretion in determning
when and in what nmanner to prosecute a suspected offender” (People v
D Fal co, 44 Ny2d 482, 486), including the discretion to reduce a
charge when they deemit appropriate (see People v U baez, 10 NY3d
773, 775). Although there is no provision in CPL article 210
aut horizing the People to withdraw a count in an indictnment, there is
al so no provision prohibiting the People fromdoing so. W thus
conclude that, in the absence of a statutory provision limting such
authority, decisions concerning the manner in which to prosecute a
defendant are within the prosecutor’s “ ‘broad discretion” ” (People v
McLaurin, 260 AD2d 944, 944, |v denied 93 Ny2d 1022).

Contrary to defendant’s further contentions, the court properly
charged assault in the second degree as a | esser included of fense of
assault in the first degree under Penal Law 8§ 120.10 (1) (see People v
Fl echa, 43 AD3d 1385, 1386, |v denied 9 NY3d 990), and the court’s
subm ssion of the lesser included offense did not violate defendant’s
doubl e jeopardy rights (see generally Matter of Suarez v Byrne, 10
NY3d 523, 538, rearg denied 11 NY3d 753). On a prior appeal, we
nodi fied the judgnment of conviction by reversing those parts
convicting defendant of, inter alia, assault in the first degree and
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vehi cul ar assault in the first degree (People v Extale, 42 AD3d 897).
In granting a new trial on those counts, we agreed w th defendant that
the verdict was inconsistent with respect to those counts and that

t hey shoul d have been charged in the alternative (id.). The record
establishes that, in the first trial, the court properly instructed
the jury to consider whether defendant was guilty of assault in the
second degree only if the jury acquitted defendant of assault in the
first degree. Because the jury in the first trial found defendant
guilty of assault in the first degree, it “never reached-i.e., did not
have “a full opportunity to return a verdict’ ” on the | esser included
count (Suarez, 10 NY3d at 537), and defendant therefore was never
acquitted of that |esser included count (see CPL 300.50 [4]). Thus,
“constitutional double jeopardy poses no inpedinent to [defendant’s]
retrial for” the lesser included offense (Suarez, 10 NY3d at 538).
Finally, we conclude that the sentence is not unduly harsh or severe.

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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BRANDON O. ALLEN, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER ( GRAZI NA MYERS OF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL C. CGREEN, DI STRICT ATTORNEY, ROCHESTER (NI COLE M FANTI GROSSI
OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Monroe County Court (Alex R Renzi,
J.), rendered July 25, 2007. The judgnment convicted defendant, upon a
jury verdict, of robbery in the first degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal froma judgnment convicting himupon a jury
verdict of robbery in the first degree (Penal Law 8§ 160.15 [2]),
def endant contends that the police |acked the requisite reasonable
suspicion to stop the vehicle that he was driving and thus that County
Court erred in refusing to suppress the evidence seized as a result of
that illegal stop. W reject defendant’s contention. The record of
t he suppression hearing establishes that the police had reasonable
suspicion to stop the vehicle, based on the description of the vehicle
t hat was broadcast over the police radio, the proximty of the vehicle
to the area where the robbery had occurred, and the fact that the stop
was close in tine to the comm ssion of the robbery (see People v
Faller, 19 AD3d 138, 139, |v denied 5 NY3d 828; People v Schw ng, 14
AD3d 867, 868; People v MFadden, 244 AD2d 887, 888).

Def endant further contends that the court erred in denying his
nmotion for a mstrial based upon the testinony of a police officer
t hat defendant was driving a vehicle previously “involved in a couple

robberies.” W reject that contention. Wen defense counsel objected
to that testinony, the court sustained the objection and instructed
the jury to disregard the testinony. It is well settled that “the

jury is presuned to have foll owed” that curative instruction (People v
Whods, 60 AD3d 1493, 1494, |v denied 12 NY3d 922; see People v Cruz,
272 AD2d 922, 923, affd 96 Ny2d 857), and we thus concl ude that any
prejudice resulting fromthat single statenent by the police officer
was thereby alleviated (see People v Young, 55 AD3d 1234, 1236, |v
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denied 11 NY3d 901).

Patricia L. Mrrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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LU S A VELEZ, ALSO KNOWN AS LU S A, VELEZ

ARROYO, ALSO KNOWN AS ANGEL PERALTA,
DEFENDANT- APPELLANT.

KRI STIN F. SPLAI'N, CONFLI CT DEFENDER, ROCHESTER ( KELLEY PROVO COF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL C. CGREEN, DI STRICT ATTORNEY, ROCHESTER (NANCY G LLI GAN OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprenme Court, Monroe County
(Dennis M Kehoe, A J.), rendered June 27, 2003. The judgnent
convi cted defendant, upon a jury verdict, of crimnal possession of a
controll ed substance in the first degree and crim nal possession of a
control |l ed substance in the third degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals from a judgnent convicting him
followng a jury trial, of crimnal possession of a controlled
substance in the first degree (Penal Law 8 220.21 [1]) and crim nal
possession of a controlled substance in the third degree (8 220.16
[1]). Contrary to defendant’s contention, the evidence is legally
sufficient to support the conviction in this circunstantial evidence
case (see generally People v Bl eakley, 69 NY2d 490, 495). “Were, as
here, there is no evidence that defendant actually possessed the
control | ed substance, the People nust establish that defendant
‘exercised “dom nion or control” over the property by a sufficient
| evel of control over the area in which the contraband is found or
over the person fromwhomthe contraband is seized 7 (People v
Pi chardo, 34 AD3d 1223, 1224, |v denied 8 NY3d 926, quoting People v
Mani ni, 79 NY2d 561, 573; see § 10.00 [8]). W conclude that there is
a valid line of reasoning and perm ssible inferences to support the
jury’s conclusion that defendant had constructive possession of the
cocaine found in the trunk of the vehicle in question inasnuch as the
police discovered docunents |inking defendant to the vehicle. Al so
contrary to defendant’s contention, viewing the evidence in |ight of
the el ements of the crines as charged to the jury (see People v
Dani el son, 9 NY3d 342, 349), we conclude that the verdict is not
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agai nst the weight of the evidence (see generally Bl eakley, 69 NY2d at
495) .

Al t hough def endant contends that Suprenme Court shoul d have
severed his trial fromthat of his codefendant, he correctly concedes
that his contention is not preserved for our review (see People v
Whods, 284 AD2d 995, 996, |v denied 96 Ny2d 926; People v Santi ago,
204 AD2d 497, |v denied 84 Ny2d 832). He thus contends that he was
deni ed effective assistance of counsel based on defense counsel’s
failure to nove for severance. W reject that contention. Severance
was not warranted in this case (see People v Mahboubian, 74 Ny2d 174,
184; People v Cark, 66 AD3d 1489, |v denied 13 NY3d 906), and “it is
well settled that the failure to make notions with little or no chance
of success does not constitute ineffective assistance of counsel”
(People v Guinyard, 72 AD3d 1545, 1546; see People v Nuffer, 70 AD3d
1299, 1300).

Patricia L. Mrrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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PETI TI ONER- RESPONDENT, TO ACQUI RE TI TLE TO REAL
PROPERTY DESCRI BED AS SBL NO. 114.-02-10.1 AND MVEMORANDUM AND ORDER
LOCATED AT 410 H AWATHA BOULEVARD VEST AT

| NTERSECTI ON OF H AWATHA BOULEVARD WEST AND
CAROUSEL CENTER DRIVE IN CI TY OF SYRACUSE

VWH CH PARCEL COWPRI SES A PORTION OF THE SITE

FOR THE PHASED PUBLI C PROJECT KNOM AS DESTI NY
USA.

HESS CORPORATI ON, FORMVERLY KNOWN AS AMERADA HESS
CORPORATI ON, RESPONDENT- APPELLANT.

HANCOCK & ESTABROOK, LLP, SYRACUSE (JANET D. CALLAHAN OF COUNSEL), FOR
RESPONDENT- APPELLANT.

H SCOCK & BARCLAY, LLP, BUFFALO (MARK R MCNAMARA OF COUNSEL), FOR
PETI TI ONER- RESPONDENT.

Appeal from an order of the Suprenme Court, Onondaga County (John
C. Cherundolo, A J.), entered March 3, 2009 in a proceedi ng pursuant
to EDPL article 4. The order, anong other things, granted the
petition and authorized petitioner to acquire by condemati on certain
real property owned by respondent.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Petitioner, City of Syracuse Industrial Devel opnent
Agency (SIDA), commenced this proceeding pursuant to EDPL article 4
seeking to acquire title to a parcel of real property owned by
respondent. SIDA previously authorized the condemmation of
respondent’s property, as well as the condemation of other property,
i n proceedi ngs commenced pursuant to EDPL article 2 (Matter of
Kauf mann’s Carousel v City of Syracuse Indus. Dev. Agency, 301 AD2d
292, |v denied 99 Ny2d 508; Matter of J.C. Penney Corp. v City of
Syracuse, 301 AD2d 305, appeal dism ssed 99 Ny2d 609; Matter of 843
H awat ha Blvd. LLC v City of Syracuse |Indus. Dev. Agency, 301 AD2d
305). Contrary to respondent’s contention, Suprenme Court properly
concluded that it lacked jurisdiction to determne the nerits of the
contention of respondent that its due process rights were violated and
granted the petition (see generally EDPL 402 [B] [5]). “The power of
the condemation court to entertain clains raised by the pleadings in
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a condemmation proceeding is limted to natters of procedural
conpliance not within the scope of review by the Appellate Division”
(Matter of UAH Braendly Hydro Assoc. v RKDK Assoc., 138 AD2d 493, 493;
see EDPL 207, 208; Matter of Broome County [Havtur], 159 AD2d 790,
appeal dism ssed 76 Ny2d 771, |v denied 76 Ny2d 709; Matter of

| ncorporated Vil. of Patchogue v Sinon, 112 AD2d 374). In contending
that it was deprived of its right to due process by SIDA s all eged
insufficient notice of the prior EDPL article 2 proceedi ng, respondent
is in fact contending that the prior “proceeding was [not] in
conformty with the federal and state constitutions” (EDPL 207 [C]
[1]), and that contention therefore should have been rai sed before
this Court in an original proceeding pursuant to EDPL 207 (see EDPL
208; Broone County, 159 AD2d 790). Respondent failed to raise that
contention in such a proceedi ng, however, and “nmay not [now
circunvent the command of the statute with respect to the procedures
governing judicial review by raising [its] objections within the
context of an EDPL article 4 vesting proceeding” (lncorporated Vil. of
Pat chogue, 112 AD2d 374, 375, |v denied 66 NY2d 605).

Patricia L. Mrgan

Ent er ed: November 12, 2010
Cerk of the Court
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HARLEYSVI LLE | NSURANCE COVPANY OF NEW YORK

DEFENDANT- APPEL LANT.
(APPEAL NO. 1.)

CHELUS, HERDZI K, SPEYER & MONTE, P.C., BUFFALO (CHRI STOPHER R POOLE
OF COUNSEL), FOR DEFENDANT- APPELLANT.

ANSPACH MEEKS ELLENBERGER LLP, BUFFALO (DAVID M STILLWELL OF
COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (Janmes H.
Dillon, J.), entered August 19, 2009 in a personal injury action. The
order denied the notion of defendant to conpel disclosure.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff comenced an action seeki ng danages for
injuries she sustained when the vehicle she was operating collided
with a vehicle driven by defendant’s insured. Plaintiff thereafter
settled that action and commenced the instant action agai nst defendant
seeki ng “suppl ementary uni nsured/ underinsured notorist coverage.” In
appeal No. 1, defendant appeals froman order denying its notion to
conpel discl osure of photographs and seeking “an authorization for
plaintiff's Facebook account.” According to defendant, the
i nformati on sought was relevant with respect to the issue whether
plaintiff sustained a serious injury in the accident. W conclude in
appeal No. 1 that Suprene Court properly denied defendant’s notion “as
overly broad,” wi thout prejudice “to service of new, proper discovery
demands” (see generally Slate v State of New York, 267 AD2d 839, 841).

I n appeal No. 2, defendant appeals froman order denying its
subsequent notion seeking to conpel plaintiff to produce phot ographs
and an authorization for plaintiff’s Facebook account information and
granting plaintiff’s cross notion for a protective order. Although
def endant specified the type of evidence sought, it failed to
establish a factual predicate with respect to the rel evancy of the
evi dence (see Crazytown Furniture v Brooklyn Union Gas Co., 150 AD2d
420, 421). Indeed, defendant essentially sought perm ssion to conduct
“a fishing expedition” into plaintiff’s Facebook account based on the
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nmer e hope of finding relevant evidence (Auerbach v Klein, 30 AD3d 451,
452). Neverthel ess, although we conclude that the court properly

deni ed defendant’s notion in appeal No. 2, we agree with defendant
that the court erred in granting plaintiff’s cross notion for a
protective order. Under the circunmstances presented here, the court
abused its discretion in prohibiting defendant from seeking disclosure
of plaintiff’s Facebook account at a future date. W therefore nodify
the order in appeal No. 2 accordingly.

Patricia L. Mrrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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HARLEYSVI LLE | NSURANCE COMPANY OF NEW YORK,
DEFENDANT- APPEL LANT.
(APPEAL NO. 2.)

CHELUS, HERDZI K, SPEYER & MONTE, P.C., BUFFALO (CHRI STOPHER R POOLE
OF COUNSEL), FOR DEFENDANT- APPELLANT.

ANSPACH MEEKS ELLENBERGER LLP, BUFFALO (DAVID M STILLWELL OF
COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, Erie County (Tinothy
J. Drury, J.), entered February 26, 2010 in a personal injury action.
The order denied the notion of defendant to conpel disclosure and
granted the cross notion of plaintiff for a protective order.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the | aw by denying the cross notion and as
nodi fied the order is affirnmed w thout costs.

Same Menorandumas in McCann v Harleysville Ins. Co. of NY.
([appeal No. 1] _ AD3d __ [Nov. 12, 2010]).

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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NATI ONAL URBAN VENTURES, | NC., THE N AGARA
VENTURE, AND NI AGARA SPLASH, | NC.,
PLAI NTI FFS- APPELLANTS,

\% MVEMORANDUM AND ORDER
CITY OF Nl AGARA FALLS AND NI AGARA FALLS

URBAN RENEWAL AGENCY, DEFENDANTS- RESPONDENTS.
(APPEAL NO. 1.)

LAW OFFI CES CF JOHN P. BARTOLOMVEI & ASSOCI ATES, N AGARA FALLS (JOHN P
BARTOLOVEI OF COUNSEL), FOR PLAI NTI FFS- APPELLANTS.

CRAI G H. JOHNSQON, CORPORATI ON COUNSEL, N AGARA FALLS (RICHARD |I. ZUCCO
OF COUNSEL), FOR DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprene Court, N agara County
(Richard C. Kloch, Sr., A J.), entered Decenber 14, 2009. The order
granted the notion of defendants for summary judgnent, dism ssed the
conpl aint and vacated and cancelled the notice of pendency filed by
plaintiffs.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiffs conmenced this action seeking specific
performance of a | ease agreenent or, alternatively, damages in the
event that specific performance was no | onger an avail able renmedy. W
concl ude that Suprenme Court properly granted defendants’ notion for
sumary judgnent di sm ssing the conplaint inasnmuch as the action is
tinme-barred. The statute of Ilimtations for a breach of contract
action is six years (see CPLR 213 [2]), and the statute of limtations
generally begins to run “fromthe tine the cause of action accrued”
(CPLR 203 [a]). “In New York, a breach of contract cause of action
accrues at the tinme of the breach,” even in the event that damages do
not accrue until a later date (Ely-Crui kshank Co. v Bank of Montreal,
81 Ny2d 399, 402; see John J. Kassner & Co. v City of New York, 46
NY2d 544, 550). W note in addition that the statute of |imtations
begins to run fromthe date of the first alleged breach (see Sullivan
v Troser Mgt., Inc., 15 AD3d 1011). Here, defendants purported to
termnate the | ease agreenent in 1992 and again in 2000, follow ng an
amendnent to the | ease agreenent. Plaintiffs did not comence this
action until 2008, well beyond the six-year statute of limtations.
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Contrary to plaintiffs’ contention, the statute of limtations
was not tolled by virtue of other actions between the parties.
Al though “[a] n acknowl edgnent will toll or restart the running of the
applicable statute of limtations if it is in witing, recognizes the
exi stence of the obligation and contains nothing inconsistent wwth an
intent to honor the obligation” (id. at 1011-1012), nothing in the
decl aratory judgnent action comrenced by defendants in 2000
constituted an acknow edgnent of any existing obligations.

Because we conclude that the defendants’ notion was properly
granted on the ground that the action was tinme-barred, we see no need
to address plaintiffs’ remaining contentions with respect to the
nerits of the notion.

Finally, plaintiffs contend for the first tinme on appeal that the
court was biased in favor of defendants, and thus that contention is
not preserved for our review (see Gnther v Gnther, 13 AD3d 1128;
Matter of Aaron v Kavanagh, 304 AD2d 890, 891, |v denied 1 NY3d 502).
In any event, we conclude that plaintiffs’ contention |acks nerit.

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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CA 10- 00950
PRESENT: MARTOCHE, J.P., LINDLEY, SCONI ERS, PINE, AND GORSKI, JJ.

IN THE MATTER OF THE ARBI TRATI ON BETWEEN
M CHAEL DRENNEN, AS PRESI DENT OF AMERI CAN

FEDERATI ON OF STATE, COUNTY AND MUNI CI PAL ORDER

EMPLOYEES, LOCAL 650, AFL-ClQ
PETI TI ONER- RESPONDENT,

AND
C TY OF BUFFALO, BYRON BROMWN, MAYOR, AND

KARLA THOVAS, COW SSI ONER OF HUVAN RESCOURCES,
RESPONDENTS- APPELLANTS.

HODGSON RUSS LLP, BUFFALO (JEFFREY F. SW ATEK OF COUNSEL), FOR
RESPONDENTS- APPELLANTS.

REDEN & O DONNELL, LLP, BUFFALO (TERRY M SUCGRUE OF COUNSEL), FOR
PETI TI ONER- RESPONDENT.

Appeal froma judgnent and order (one paper) of the Suprene
Court, Erie County (Donna M Siwek, J.), entered June 30, 2009 in a
proceedi ng pursuant to CPLR 75. The judgnent and order granted the
petition to confirman arbitration award.

It is hereby ORDERED t hat the judgnment and order so appeal ed from

is unani mously affirmed w thout costs for reasons stated in the
deci sion at Suprene Court.

Patricia L. Morgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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IN THE MATTER OF JOSHUA M HARNANTO,
PETI TI ONER- RESPONDENT,

\% MVEMORANDUM AND ORDER

YVONNE GANDASAPUTRA, RESPONDENT- APPELLANT.

SHEI LA SULLI VAN DI CKI NSON, BUFFALO, FOR RESPONDENT- APPELLANT.

SHEFFER, MURPHY & WHI TE, CLARENCE (DAVID D. WHI TE OF COUNSEL), FOR
PETI TI ONER- RESPONDENT.

MARY CARNEY, ATTORNEY FOR THE CHI LDREN, BUFFALO, FOR JEREM AH C. H.
JOEL S.H AND JONATHAN E. H.

Appeal from an order of the Famly Court, Erie County (Kevin M
Carter, J.), entered Septenber 25, 2009 in a proceedi ng pursuant to
Fam |y Court Act article 6. The order, anmong other things, granted
petitioner’s application to relocate wwth the subject children to the
State of New Jersey.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed with costs.

Menorandum  Respondent not her contends on appeal that Famly
Court erred in denying her petition seeking a nodification of the
parties’ existing custody arrangenent. The nother sought j oint
custody, with primary physical residence of the parties’ children with
her. She further contends that the court erred in granting the
petition in which petitioner father sought perm ssion for the parties’
children to relocate with himfromBuffalo to New Jersey. W affirm
Upon our review of the record, we agree with the court that the best
interests of the children would not be served by granting the nother’s
petition (see generally Eschbach v Eschbach, 56 Ny2d 167, 171-174; Fox
v Fox, 177 AD2d 209, 210). Furthernore, we conclude that the court
properly considered the factors set forth in Matter of Tropea v Tropea
(87 Ny2d 727) in determning that the children’s best interests would
be served by granting the father’s petition (see generally Matter of
Gllard v Gllard, 241 AD2d 966, 968).

Patricia L. Morgan
Ent er ed: November 12, 2010
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1188

CA 10-00639
PRESENT: MARTOCHE, J.P., LINDLEY, SCONI ERS, PINE, AND GORSKI, JJ.

PAVELA PALASZYNSKI , PLAI NTI FF- APPELLANT,
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BEVERLY J. MATTI CE, DEFENDANT- RESPONDENT,

ET AL., DEFENDANT.
(APPEAL NO. 1.)

CELLI NO & BARNES, P.C., BUFFALO (JEFFREY C. SENDZI AK OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

BOUVI ER PARTNERSHI P, LLP, BUFFALO (NORMAN E. S. GREENE OF COUNSEL), FOR
DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, CGenesee County (Robert
C. Noonan, A J.), entered Decenber 11, 2009 in a personal injury
action. The order granted the notion of defendant Beverly J. Mattice
for | eave to serve an anended answer and denied the cross notion of
plaintiff to disqualify counsel for Beverly J. Mattice.

It is hereby ORDERED that said appeal is unaninously dism ssed
W t hout costs.

Same Menorandum as in Pal aszynski v Mattice ([appeal No. 2]
AD3d __ [Nov. 12, 2010]).

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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BEVERLY J. MATTI CE, DEFENDANT- RESPONDENT,

ET AL., DEFENDANT.
(APPEAL NO. 2.)

CELLI NO & BARNES, P.C., BUFFALO (JEFFREY C. SENDZI AK OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

BOUVI ER PARTNERSHI P, LLP, BUFFALO (NORMAN E. S. GREENE OF COUNSEL), FOR
DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, CGenesee County (Robert
C. Noonan, A J.), entered February 24, 2010 in a personal injury
action. The order granted the notion of defendant Beverly J. Mattice
for | eave to serve an anended answer and denied the cross notion of
plaintiff to disqualify counsel for Beverly J. Mattice.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff comenced this action seeking danages for
injuries she allegedly sustai ned when she was a passenger in a vehicle
that struck a tree. The vehicle was owned by defendant Beverly J.
Mattice and operated by defendant Merissa AL MG IIl. |In appeal No. 1,
plaintiff appeals froman order that, inter alia, granted the notion
of Mattice for | eave to anend her answer and, in appeal No. 2, she
appeal s froma subsequent order that, inter alia, granted that sane
relief. We thus dism ss appeal No. 1 inasnmuch as the order in appeal
No. 2 necessarily superseded the order in appeal No. 1.

We conclude in appeal No. 2 that Suprenme Court properly granted
the notion of Mattice for |leave to anmend the answer. “Cenerally,
| eave to anmend a pl eading should be freely granted in the absence of
prejudice to the nonnoving party where the anendnment is not patently
lacking in merit . . . , and the decision whether to grant |eave to
anend a conplaint is conmtted to the sound discretion of the court”
(Anderson v Nottingham Vil. Homeowner’s Assn., Inc., 37 AD3d 1195,
1198, rearg granted 41 AD3d 1324 [internal quotation marks omtted];
see CPLR 3025 [b]; Carro v Lyons Falls Pulp & Paper, Inc., 56 AD3d
1276, 1277). Here, there is no prejudice to plaintiff arising from
t he amended answer, and the proposed anmendnent is not patently
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insufficient onits face. W thus perceive no basis for disturbing
the court’s determ nation (see generally Edenwald Contr. Co. v City of
New Yor k, 60 Ny2d 957, 959). W have considered plaintiff’s remnaining
contentions and conclude that they are without nerit.

Patricia L. Mrrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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CITY OF Nl AGARA FALLS AND NI AGARA FALLS

URBAN RENEWAL AGENCY, DEFENDANTS- RESPONDENTS.
(APPEAL NO. 2.)

LAW OFFI CES CF JOHN P. BARTOLOMVEI & ASSOCI ATES, N AGARA FALLS (JOHN P
BARTOLOVEI OF COUNSEL), FOR PLAI NTI FFS- APPELLANTS.

CRAI G H. JOHNSQON, CORPORATI ON COUNSEL, N AGARA FALLS (RICHARD |I. ZUCCO
OF COUNSEL), FOR DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprene Court, N agara County
(Richard C. Kloch, Sr., A J.), entered Decenber 14, 2009. The order
granted the notion of defendants for summary judgnent, dism ssed the
conpl aint and vacated and cancelled the notice of pendency filed by
plaintiffs.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiffs commenced this action seeking, inter
alia, to enjoin defendants from maki ng any conveyance, agreenment or
transaction that conflicts with a covenant in a 1982 agreenent between
plaintiff National Urban Ventures, Inc. (fornmerly known as Lehr’s
Greenhouse Restaurant of New York, Inc.) and defendants. W concl ude
t hat Suprene Court properly granted defendants’ notion for summary
j udgment dismissing the conplaint. Contrary to plaintiffs’
contention, the covenant contained in the 1982 agreenent did not run
with the land, and thus the action is tine-barred.

“Restrictive covenants are al so commonly categorized as negative
easenents. They restrain servient |andowners from nmaki ng ot herw se
| awful uses of their property . . . However, the |aw has | ong favored
free and unencunbered use of real property, and covenants restricting
use are strictly construed agai nst those seeking to enforce thent
(Wtter v Taggart, 78 Ny2d 234, 237-238). “Subject to a few
exceptions not inportant at this tinme, there is nowin this State a
settled rule of law that a covenant to do an affirmative act, as
di stingui shed froma covenant nerely negative in effect, does not run
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with the land” (Guaranty Trust Co. of N Y. v New York & Queens County
Ry. Co., 253 NY 190, 204, rearg denied 254 Ny 126, appeal disn ssed
282 US 803). \Where, however, a covenant runs with the |and, the
covenant will be enforceabl e agai nst any subsequent purchaser of the

| and (see generally Neponsit Prop. Owmers’ Assn. v Em grant | ndus.

Sav. Bank, 278 NY 248, 254-255, rearg denied 278 NY 704). Here,
plaintiffs seek to enforce an affirmative covenant in the 1982
agreenent. W note in addition that defendants established that there
was no apparent intent for the covenant to run with the | and, and
plaintiffs failed to raise a triable issue of fact with respect to
intent (see generally 328 Owers Corp. v 330 W 86 Gaks Corp., 8 NY3d
372, 382-383; Village of Philadel phia v FortisUS Energy Corp., 48 AD3d
1193, 1194-1195).

Because the covenant does not run wth the |land, the issue before
us is whether plaintiffs tinely comrenced this action seeking to
enforce it. As defendants correctly contend, “[i]t is a famliar
principle of law that[,] where no tine is fixed in a contract, the | aw
may inply a reasonable tinme” for, in this case, seeking to enforce a
covenant (Webster’'s Red Seal Publs. v Glberton Wrld-Wde Publs., 67
AD2d 339, 343, affd 53 NY2d 643; see Savasta v 470 Newport Assoc., 82
NY2d 763, 765, rearg denied 82 Ny2d 889; Sharper v Harlem Teans for
Sel f-Help, 257 AD2d 329, 332). The length of tinme that is reasonable
“W Il depend upon the facts and circunstances of the particular case”
(Shar per, 257 AD2d at 332). W have previously held, in a simlar
action involving N agara Falls U ban Renewal Agency, a defendant in
this action, that a delay of 17 years before seeking to enforce a
covenant was unreasonable as a matter of |aw (see Bainbridge-Wthe
Partnership v Niagara Falls U ban Renewal Agency, 294 AD2d 806, |v
deni ed 98 Ny2d 613). W thus conclude that this action to enforce the
covenant in the 1982 agreenent was not commenced within a reasonable
time.

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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PRESENT: SCUDDER, P.J., PERADOTTO, CARNI, GREEN, AND GORSKI, JJ.

SUBURBAN TOOL & DIE CO., INC ,
PLAI NTI FF- APPELLANT,

\% MVEMORANDUM AND ORDER

CENTURY MOLD COMPANY, | NC.
DEFENDANT - RESPONDENT.

RELI N, GOLDSTEIN & CRANE, LLP, ROCHESTER, D.J. & J.A CI RANDO, ESCS.
SYRACUSE (JOHN A. Cl RANDO OF COUNSEL), FOR PLAI NTI FF- APPELLANT.

HARRI S BEACH PLLC, PI TTSFORD (KEVI N TOWSETT OF COUNSEL), FOR
DEFENDANT - RESPONDENT.

Appeal from an order of the Suprene Court, Mnroe County (Kenneth
R Fisher, J.), dated June 10, 2009. The order, anong other things,
denied plaintiff’s notion for summary judgnment and granted defendant’s
cross nmotion for partial summary judgnent.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the | aw by denying the cross notion and as
nodi fied the order is affirnmed w thout costs.

Menorandum Plaintiff appeals froman order denying its notion
for summary judgnent on the conplaint for breach of contract and
granting the cross notion of defendant for partial summary judgnment on
[tability on its counterclains, for breach of contract and quantum
meruit. Although we conclude that Suprene Court properly denied
plaintiff’s notion, we agree with plaintiff that the court erred in
granting defendant’s cross notion. W therefore nodify the order
accordingly. Generally, * ‘[wjhen interpreting a witten contract,
the court should give effect to the intent of the parties as reveal ed
by the | anguage and structure of the contract . . ., and should
ascertain such intent by exam ning the docunent as a whole’ 7 (Village
of Hanmburg v Anerica Ref-Fuel Co. of N agara, 284 AD2d 85, 89, |v
denied 97 NyY2d 603). Here, neither party established that its
interpretation of the contract is the only reasonable interpretation
t hereof (see Arrow Conmuni cation Labs. v Pico Prods., 206 AD2d 922,
923). *“Thus, the intent of the parties nust be determ ned by evidence
outside the contract,” rendering summary judgnent at this juncture
i nappropriate (id.). W note in particular that we are unable to
discern fromthe record before us whether plaintiff m ght have a valid
claimfor an account stated with respect to any of the purchase orders
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in question (see generally M Paladino, Inc. v Lucchese & Son Contr.
Corp., 247 AD2d 515, 516).

Entered: Novenber 12, 2010 Patricia L. Mrgan
Clerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

CHARLES REED, DEFENDANT- APPELLANT.
(APPEAL NO. 1.)

JON STERN, ROCHESTER, FOR DEFENDANT- APPELLANT.

M CHAEL C. CREEN, DI STRICT ATTORNEY, ROCHESTER (JOSEPH D. WALDORF OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprenme Court, Monroe County
(Francis A Affronti, J.), rendered Cctober 15, 2007. The judgnent
convi cted defendant, upon his plea of guilty, of burglary in the
second degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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DENNI S WASHI NGTQON, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALO, INC., BUFFALO (ROBERT L. KEMP OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDI TA, 111, DI STRICT ATTORNEY, BUFFALO (DOUGLAS A. GCERSS OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, Erie County (M
WlliamBoller, A J.), rendered February 6, 2009. The judgnent
convi cted defendant, upon his plea of guilty, of manslaughter in the
first degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirmed (see People v Lococo, 92 Ny2d 825, 827).

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (TIMOTHY S. DAVIS OF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL C. CGREEN, DI STRICT ATTORNEY, ROCHESTER (NANCY G LLI GAN OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Monroe County Court (El ma A
Bellini, J.), rendered June 18, 2007. The judgnment convicted
def endant, upon a jury verdict, of manslaughter in the first degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals from a judgnent convicting him
upon a jury verdict, of manslaughter in the first degree (Penal Law §
125.20 [1]). Even assum ng, arguendo, that defendant preserved for
our review his contention that the prosecutor violated County Court’s
Mol i neux ruling and that he was thereby denied a fair trial, we
concl ude that defendant’s contention is without nerit. The
prosecutor’s questions at issue were innocuous and not designed to
circunvent the court’s Mdlineux ruling and, in any event, any all eged
prosecutorial m sconduct did not “ ‘cause[] such substantial prejudice
to the defendant that he has been deni ed due process of law " (People
v Rubin, 101 AD2d 71, 77, |v denied 63 Ny2d 711).

We reject defendant’s further contention that the prosecutor
i nproperly bolstered the testinony of one of the People’s w tnesses.
Def ense counsel opened the door to the disputed testinony (see People
v Marji, 43 AD3d 961, |v denied 9 NY3d 1007; see generally People v
Massie, 2 NY3d 179, 183-184; People v Mel endez, 55 Ny2d 445, 451-452)
and, even assuning, arguendo, that the court erred in admtting that
testinmony, we conclude that the error is harmess. The evidence of
defendant’s guilt is overwhelmng, and there is no significant
probability that defendant woul d have been acquitted but for the error
(see generally People v Crimm ns, 36 Ny2d 230, 241-242).

Ent er ed: November 12, 2010
Baer kcoh theMiogan
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JONATHON A. VANANTWERP, DEFENDANT- APPELLANT.

ADAM H. VAN BUSKI RK, AURORA, FOR DEFENDANT- APPELLANT.

JON E. BUDELMANN, DI STRI CT ATTORNEY, AUBURN (BRI AN N. BAUERSFELD OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Cayuga County Court (Thomas G
Leone, J.), rendered Septenber 24, 2009. The judgnment convicted
def endant, upon his plea of guilty, of robbery in the second degree
(two counts) and burglary in the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously nodified on the |aw by vacating the anount of restitution
ordered and as nodified the judgnent is affirnmed, and the natter is
remtted to Cayuga County Court for a hearing to determ ne the anpunt
of restitution.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of two counts of robbery in the second degree
(Penal Law 8§ 160.10 [1]) and one count of burglary in the second
degree (8 140.25 [2]). W agree with defendant that County Court
erred in directing himto pay restitution without first conducting a
heari ng on the anount of restitution to be paid. It is not clear from
the record how the court determ ned the anobunt of restitution (see
People v Wite, 266 AD2d 831) and, in any event, the record is
insufficient to support “a finding [with respect] to the dollar anount
of the fruits of the offense[s] and the actual out-of-pocket |oss|es]
to the victinf{s]” (8 60.27 [2]; see People v Dibble [appeal No. 2],
277 AD2d 969). W therefore nodify the judgnent by vacating the
anount of restitution, and we remt the matter to Cayuga County Court
for a hearing to determ ne the anobunt of restitution to be paid by
def endant .

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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FRANK J. POVCSKI, JR., DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (KI MBERLY F. DUGUAY OF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL C. CREEN, DI STRICT ATTORNEY, ROCHESTER ( GEOFFREY KAEUPER OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprenme Court, Mnroe County (John
J. Ark, J.), rendered July 26, 2006. The judgnment convicted
def endant, upon his plea of guilty, of arson in the third degree (four
counts) and crimnal mschief in the second degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of four counts of arson in the third degree
(Penal Law 8 150.10 [1]) and one count of crimnal mschief in the
second degree (8 145.10). Defendant contends that his plea was not
knowi ng and vol untary because Suprene Court, Monroe County, erred in
requiring as a condition of the plea that defendant w thdraw a notice
of appeal froma prior judgnent entered in Ontario County. Although
that contention survives defendant’s wai ver of the right to appeal,
defendant failed to preserve that contention for our review (see
Peopl e v Pol eun, 75 AD3d 1109; People v Diaz, 62 AD3d 1252, |v denied
12 NY3d 924). 1In any event, that contention is without nerit. The
record establishes that the court indicated to defendant that its
determ nati on whet her the sentences inposed on the conviction woul d
run concurrently with the sentence previously inposed in Ontario
County depended upon whet her defendant waived his right to appeal from
the Ontario County judgnment. The court further explained to defendant
that he woul d be asked at sentencing to sign a witten waiver of his
right to appeal fromthe judgnent entered in Ontario County, and
def endant signed that waiver. Thus, we conclude that the court did
not inperm ssibly foreclose our review of those contentions raised in
t he appeal fromthe Ontario County judgnent that survived defendant’s
wai ver of the right to appeal in that case (see generally People v
Cal | ahan, 80 Ny2d 273, 285; People v Seaberg, 74 Ny2d 1, 10-11).
| ndeed, defendant did not withdraw his notice of appeal fromthat



--92- 1198
KA 07-01225

judgnent and, in that prior appeal, we concluded that defendant’s

wai ver of the right to appeal was know ng and voluntary, despite the
fact that it was executed as a condition of the plea entered in Mnroe
County (People v Povoski, 55 AD3d 1221, |v denied 11 NY3d 929).

Patricia L. Mrrgan

Ent er ed: November 12, 2010
Cerk of the Court
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CHARLES REED, DEFENDANT- APPELLANT.
(APPEAL NO. 2.)

JON STERN, ROCHESTER, FOR DEFENDANT- APPELLANT.

M CHAEL C. CREEN, DI STRICT ATTORNEY, ROCHESTER (JOSEPH D. WALDORF OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprenme Court, Monroe County
(Francis A Affronti, J.), rendered January 30, 2007. The judgnent
convi cted defendant, upon his plea of guilty, of crimnal possession
of a weapon in the third degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  On appeal froma judgnment convicting himupon his
plea of guilty of crimnal possession of a weapon in the third degree
(Penal Law 8 265.02 [former (4)]), defendant contends that Suprene
Court erred in enhancing his sentence based on his arrest between the
time of his plea and the time of sentencing. Defendant, however, did
not object to the enhanced sentence and did not nove to withdraw his
plea or to vacate the judgnent of conviction, and he therefore failed
to preserve his contention for our review (see People v Cox, 27 AD3d
1170, |v denied 6 Ny3d 893; People v Hol nes, 306 AD2d 889, |v denied
100 Ny2d 621). We decline to exercise our power to reviewthat
contention as a matter of discretion in the interest of justice (see
CPL 470.15 [6] [a]). The sentence is not unduly harsh or severe.

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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KEVIN R. MORRI CE, DEFENDANT- APPELLANT.

MJULDOON & GETZ, ROCHESTER ( GARY MJULDOON OF COUNSEL), FOR
DEFENDANT- APPELLANT.

R M CHAEL TANTILLO, DI STRI CT ATTORNEY, CANANDAI GUA (JEFFREY L. TAYLOR
OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Ontario County Court (Craig J.
Doran, J.), rendered July 14, 2009. The judgnment convicted defendant,
upon a jury verdict, of burglary in the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of burglary in the second degree (Penal Law §
140.25 [2]). W previously reversed the judgnment convicting defendant
of burglary in the second degree and grand larceny in the third degree
(8 155.35) and granted defendant a new trial (People v Mirrice, 61
AD3d 1390), and the judgnent now on appeal is the result of the
retrial. Defendant again contends that he was deprived of a fair
trial based on prosecutorial msconduct on summation. Defendant
preserved that contention for our reviewonly with respect to two of
the prosecutor’s conments on summation and, in any event, “we concl ude
that . . . ‘[a]lny inproprieties were not so pervasive or egregi ous as
to deprive defendant of a fair trial” 7 (People v Diaz, 52 AD3d 1230,
1231, |Iv denied 11 Ny3d 831). Defendant further contends that County
Court erred in denying his pretrial notion for the issuance of a
subpoena for the NYSIIS reports of all potential prosecution
W tnesses. W reject that contention inasnuch as defendant already
had copies of the witnesses’ conviction records that the prosecutor
had turned over pursuant to CPL 240.45 (1) (b). Wen a prosecution
w tness allegedly gave fal se testinony concerning a prior conviction,
def endant never sought to obtain a certified copy of that witness’s
NYSI IS record or introduce it in evidence pursuant to CPL 60.40 (1) to
prove such a conviction. |ndeed, defendant never objected to that
W tness’'s testinony or otherw se raised the issue before the court
until after the retrial.
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Defendant failed to preserve for our review his contention that
the evidence is legally insufficient to establish that he know ngly
entered or remained unlawfully in the residence (see People v Gray, 86
NY2d 10, 19). 1In any event, that contention is without nerit inasnuch
as the evidence established that defendant was not |icensed or
privileged to enter the residence (see Penal Law § 140.00 [5]; §
140.25 [2]; see generally People v Gaves, 76 Ny2d 16, 20). Finally,
view ng the evidence in |light of the elenents of the crinme as charged
to the jury (see People v Danielson, 9 NY3d 342, 349), we concl ude
that the verdict is not against the weight of the evidence (see
general |y People v Bl eakl ey, 69 Ny2d 490, 495).

Patricia L. Mrrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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SCOTT T. GODKIN, UTICA, FOR RESPONDENT- APPELLANT.

Appeal froman order of the Famly Court, Oneida County (Janes R
Giffith, J.), entered July 29, 2009 in a proceeding pursuant to
Famly Court Act article 4. The order, anong other things, denied
respondent’ s objection to an order of the Support Magistrate which
determ ned that respondent was in wlful violation of his child
support obligation and was not entitled to a nodification of that
obl i gati on.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the |law by granting the objection in part and
reinstating respondent’s petition and as nodified the order is
affirmed without costs, and the matter is remtted to Fam |y Court,
Onei da County, for further proceedings in accordance with the
foll owi ng Menorandum I n appeal No. 1, respondent father contends
that Famly Court erred in confirmng the Support Magistrate' s order
that granted the petition seeking, inter alia, a determ nation that he
willfully failed to pay child support pursuant to the judgnment of
di vorce and di smi ssed the petition of the father seeking a downward
nodi fication of his child support obligation. W note at the outset
that, although the order in appeal No. 1 does not specify that the
Support Magistrate’'s order is confirmed insofar as it dism ssed the
father’s petition, Famly Court in its witten decision underlying the
order expressly stated that there was “no basis for disturbing the
[ Support] Magistrate’s decision” in that regard. It is, of course,
wel | established that, where there is a discrepancy between a decision
and an order, the decision controls (see Matter of Edward V., 204 AD2d
1060, 1061). We therefore deemthe order in appeal No. 1 to include a
provision that Famly Court confirnmed the order of the Support
Magi strate insofar as it dism ssed the father’s petition seeking a
downward nodification in child support, and thereby denied that part
of the father’s objection to the Support Mgistrate's order dism ssing
that petition. |In appeal No. 2, the father contends that the court
erred in sentencing himto a jail termbased on his willful failure to
pay child support, as set forth in the order in appeal No. 1.
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Addressing first the order in appeal No. 2, we note that the
father did not seek a stay of the sentence pursuant to Fam |y Court
Act 8 1114 (b). Inasmuch as the sentence expired on January 31, 2010,
we dism ss appeal No. 2 as noot (see Matter of Lews v Cross, 72 AD3d
1228, 1229; Matter of Leslie v Rodriguez, 303 AD2d 1016; WMatter of
Johnson v Boone, 289 AD2d 938).

Wth respect to the order in appeal No. 1, we agree with the
father that both the Support Magistrate and Fam |y Court applied an
incorrect standard in determ ning that he was not entitled to a
downward nodification of child support. “[Where a judgnent of
di vorce incorporates by reference, but does not nerge with, a
stipulation of settlenent between the parties . . . , the parties to
such agreenent may contractually provide for a support nodification on
a |l esser standard than legally required” (dass v dass, 16 AD3d 120,
120-121; see Matter of Vincent Z. v Domnique K, 62 AD3d 402; Heller
v Heller, 43 AD3d 999, 1000). Here, the parties’ stipulation
specifically provided that the father could seek a downward
nodi fication of child support based upon a showing of his inability to
earn the anount of incone inputed to himin the stipulation, wthout a
showi ng of any change of circunstances. The Support Magi strate
therefore erred in denying the request of the father for a downward
nodi fication of his child support obligation on the ground that he
failed to denonstrate a “substantial and unforeseen change of
ci rcunstances,” and the court erred in denying that part of his
objection to the Support Magistrate' s order insofar as it dismssed
his petition on that ground. W therefore nodify the order by
granting the objection in part and reinstating the petition of the
father for a downward nodification of his child support obligation,
and we remt the matter to Famly Court, Oneida County, for further
proceedi ngs on that petition, consistent with the ternms of the
parties’ stipulation.

Ve reject the further contention of the father, however, that the
court erred in denying that part of his objection to the Support
Magi strate’s order insofar as it determned that he willfully failed
to pay child support pursuant to the judgnent of divorce. The
adm ssion by the father at the start of the hearing that he had not
paid child support as required by the judgnent of divorce constituted
prima facie evidence of a willful violation of that judgnment, and thus
the burden shifted to the father to present sone conpetent and
credi bl e evidence justifying his failure to pay child support (see
Matter of Powers v Powers, 86 NY2d 63, 69-70; Matter of Ml donado v
Mal donado, 74 AD3d 971; Lews, 72 AD3d at 1229-1230). W concl ude
that the father failed to neet that burden. H's efforts to contact
t he Support Collection Unit (SCU) to arrange paynent of child support
t hrough that office does not rebut the presunption of wllful
viol ation inasmuch as the father did not contact the SCU until after
t he not her comrenced this proceeding alleging that he had willfully
vi ol ated the judgnent of divorce. Further, the fact that, prior to
entering the judgnment of divorce, Suprenme Court failed to conduct an
inquiry into the father’s ability to earn the anount inputed to him
pursuant to the parties’ stipulation is insufficient to rebut the
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presunption of willful violation. “ *Stipulations of settlenent are
favored by the courts and a stipulation made on the record in open
court will not be set aside absent a showing that it was the result of
fraud, overreaching, m stake, or duress’ ” (Matter of Abidi v Antohi,
64 AD3d 772, 773; see Matter of Hanlon v Hanlon, 62 AD3d 702, 703;
Cheruvu v Cheruvu, 59 AD3d 876, 878). Here, the parties know ngly and
voluntarily entered into the stipulation providing for child support
after full disclosure of their respective financial situations and
extensive negotiations while represented by counsel. W note that the
stipul ation addresses the possibility that the father m ght not be
able to earn the incone inputed to himinasnuch as the terns thereof
permt the father to seek a downward nodification of child support
based on his inability to earn the inputed anmount, w thout
denonstrating a change of circunstances. Finally, the father failed
to preserve for our review his contention that petitioner nother’s
summons failed to include the warning required by Famly Court Act 8§
453 (b) (see generally Matter of Yamllette G, 74 AD3d 1066, 1068;
Matter of Shalyse WV, 63 AD3d 1193, 1197, |v denied 13 NY3d 704).

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010

Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1204

CAF 09-01782
PRESENT: SCUDDER, P.J., MARTOCHE, CENTRA, FAHEY, AND GREEN, JJ.

IN THE MATTER OF LI SA L. LOVANTO,
PETI TI ONER- RESPONDENT,

\% MVEMORANDUM AND ORDER

JEFFREY M SCHNEI DER, RESPONDENT- APPELLANT.
(APPEAL NO. 2.)

SCOTT T. GODKIN, UTICA, FOR RESPONDENT- APPELLANT.

Appeal froman order of the Famly Court, Oneida County (Janes R
Giffith, J.), entered July 29, 2009 in a proceeding pursuant to
Famly Court Act article 4. The order, anong other things, commtted
respondent to the Oneida County Jail.

It is hereby ORDERED that said order is unani nously di sm ssed
wi t hout costs.

Same Menorandumas in Matter of Lomanto v Schnei der ([appeal No.
1] _ AD3d ___ [Nov. 12, 2010]).

Patricia L. Mrrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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ROBERT MACW LLI AMS, RESPONDENT- APPELLANT.

MAUREEN A. PI NEAU, ROCHESTER, FOR RESPONDENT- APPELLANT.

THE ODORI SI LAW FI RM EAST ROCHESTER ( TERRENCE C. BROWN- STEI NER OF
COUNSEL), FOR PETI TI ONER- RESPONDENT.

Appeal from an order of the Famly Court, Livingston County
(Robert B. Wggins, J.), entered October 7, 2009 in a proceedi ng
pursuant to Famly Court Act article 4. The order nodified the order
of the Support Magistrate.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menmor andum  Respondent appeals from an order granting the
petition seeking, inter alia, to nodify the award of spousal support
to respondent. W conclude that Famly Court properly determ ned that
petitioner nmet her burden of establishing a substantial change of
ci rcunstances to warrant downward nodification (see Matter of Fafinsk
v Bi al aszewski, 289 AD2d 1066). “ ‘[ S]pousal support shoul d be
awarded for a duration that would provide the recipient with enough
time to becone self-supporting’” 7 (Walter v Walter, 38 AD3d 763, 765).
Here, respondent was awarded spousal support to enable himto obtain
full -time enploynent as a teacher. Nevertheless, respondent failed to
secure a full-tinme teaching position or to obtain a Master’s degree
that woul d have assisted himin doing so for four years, and thus the
court properly reduced the award of spousal support.

Patricia L. Mrgan

Ent er ed: November 12, 2010
Cerk of the Court
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JASON STERLI NG RESPONDENT- RESPONDENT.

SUSAN B. MARRI S, ESQ , ATTORNEY FOR
THE CHI LD, APPELLANT.

SUSAN B. MARRI S, ATTORNEY FOR THE CHI LD, MANLI US, APPELLANT PRO SE.
EDWARD G KAM NSKI, UTI CA, FOR RESPONDENT- RESPONDENT.

Appeal from an order of the Famly Court, Oneida County (Brian M
Mga, J.H O), entered Septenber 25, 2009 in a proceedi ng pursuant to
Famly Court Act article 6. The order granted conti nued physical
custody of the child to respondent.

It is hereby ORDERED t hat the order so appealed fromis

unani nously affirmed w thout costs for reasons stated in the decision
at Famly Court.

Patricia L. Morgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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AMERI CU CREDI T UNI ON, DEFENDANT- APPELLANT.

NASTO LAW FIRM YORKVI LLE (JOHN A. NASTO, JR, OF COUNSEL) FOR
DEFENDANT- APPELLANT.

Appeal from an order of the Oneida County Court (M chael L.
Dwer, J.), entered July 6, 2009. The order affirmed a judgnment
(denom nated order) of the Uica Cty Court, which granted plaintiffs’
nmotion for summary judgnent and awarded judgnment to plaintiffs in the
amount of $7,391 plus interest.

It is hereby ORDERED that the order so appealed fromis

unani nously affirmed with costs for reasons stated in the decision at
County Court.

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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STATE OF NEW YORK, DEFENDANT- APPELLANT.
(CLAIM NO. 108185.)

H SCOCK & BARCLAY, LLP, ROCHESTER ( ANTHONY J. PIAZZA OF COUNSEL), FOR
DEFENDANT- APPELLANT.

CHRI STOPHER G JOHNSQON, ROCHESTER, FOR CLAI MANT- RESPONDENT.

Appeal froma judgnent of the Court of C ainms (Renee Forgensi
Mnarik, J.), entered June 4, 2009 in a personal injury action. The
j udgnent, anong the other things, resolved the issue of reckless
di sregard in favor of claimnt and determ ned that defendant is 100%
at fault for causing the accident.

Now, upon reading and filing the stipulation wthdraw ng appeal
signed by the attorneys for the parties on August 6 and 9, 2010,

It is hereby ORDERED t hat said appeal is unaninously dism ssed
W t hout costs upon stipul ation.

Patricia L. Mrrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1210

TP 10- 00958
PRESENT: SCUDDER, P.J., MARTOCHE, CENTRA, FAHEY, AND GREEN, JJ.

IN THE MATTER OF ELLI'S WARE, PETI TI ONER
\% MVEMORANDUM AND ORDER

ANDREA EVANS, CHAI RAOVAN, NEW YORK STATE
DI VI SI ON OF PARCLE, RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW ( SUSAN K. JONES COF
COUNSEL), FOR PETI TI ONER

ANDREW M CUOMO, ATTORNEY GENERAL, ALBANY (FRANK K. WALSH OF COUNSEL),
FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judici al
Department by order of the Suprene Court, Wom ng County [Mark H
Dadd, A. J.], entered March, 26, 2010) to review a determ nation of
respondent. The determ nation revoked petitioner’s parole.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is di sm ssed.

Menorandum  Petitioner commenced this CPLR article 78 proceedi ng
seeking to annul the determ nation of the Adm nistrative Law Judge
revoking his release to parole supervision. W conclude that the
determ nation is supported by substantial evidence (see Matter of Shaw
v Murray, 24 AD3d 1268, |v denied 6 NY3d 712). The evi dence presented
at the hearing on the petition established that petitioner violated
several conditions of his parole, including the condition that he
successfully conplete the programat the facility where he was
assi gned.

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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UNDERVWRI TERS AT LLOYD S LONDON,
DEFENDANT- APPELLANT.

G NSBERG, BECKER & WEAVER, LLP, NEW YORK CITY (ROBERT D. BECKER COF
COUNSEL), FOR DEFENDANT- APPELLANT.

GEORGE F. ANEY, HERKI MER, HANCOCK & ESTABROCK, LLP, SYRACUSE (JANET D.
CALLAHAN OF COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Oneida County
(Bernadette T. Romano, J.), entered July 9, 2009. The order, insofar
as appealed from denied the notion of defendant to dism ss the
conpl aint or vacate the note of issue.

It is hereby ORDERED t hat the order insofar as appealed fromis
unani nously reversed on the | aw wi thout costs, the notion is granted
and the conplaint is dismssed.

Menorandum Plaintiff comenced this action seeking the anount
al l egedly owed pursuant to an insurance policy issued to plaintiff by
defendant. On June 1, 2006, the parties’ counsel stipulated to an
indefinite extension of time for defendant to answer the conplaint.
By letter dated January 19, 2007, plaintiff’s counsel requested that
def endant answer the conplaint so that plaintiff could prosecute the
action. Defendant never did so but, on February 3, 2009, it noved to
di sm ss the conplaint pursuant to, inter alia, CPLR 3215 (c). Suprene
Court erred in denying the notion on that ground. CPLR 3215 (c)
provides that, “[i]f the plaintiff fails to take proceedings for the
entry of judgnment within one year after [the defendant’s] default, the

court shall . . . dismss the conplaint as abandoned . . . unless
sufficient cause is shown why the conplaint should not be dism ssed”
(see Livingston v Livingston, 303 AD2d 975). |In opposition to the

nmotion, plaintiff included an affirmation fromplaintiff’'s counsel,
who agreed that the January 19, 2007 letter term nated the stipul ation
extending defendant’s tinme to answer. Defendant therefore defaulted
20 days after January 19, 2007 by failing to appear in the action (see
CPLR 320 [a]), and plaintiff failed to denonstrate sufficient cause
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why the conpl aint should not be dism ssed (see CPLR 3215 [c]).

Patricia L. Morgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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TP 10- 00994
PRESENT: SCUDDER, P.J., MARTOCHE, CENTRA, FAHEY, AND GREEN, JJ.

I N THE MATTER OF NEW YORK STATE DI VI SI ON
OF HUVAN RI GHTS AND LEONARD J. SCARDI NO
PETI TI ONERS

\% MVEMORANDUM AND ORDER

| NDEPENDENT AUTO APPRAI SERS, | NC.

UPSTATE AUTO APPRAI SERS, | NC., DO NG

BUSI NESS AS AUTO COLLI SI ON APPRAI SERS, AS
SUCCESSOR- | N- I NTEREST, AND GEORGE ORNT,

| NDI VI DUALLY, RESPONDENTS.

CARCLI NE J. DOWNEY, BRONX (TONI ANN HOLLI FI ELD OF COUNSEL), FOR
PETI TI ONERS.

Proceedi ng pursuant to Executive Law 8 298 (transferred to the
Appel l ate Division of the Supreme Court in the Fourth Judici al
Department by order of the Suprenme Court, Mnroe County [Ann Marie
Taddeo, J.], dated April 16, 2010) to enforce a determ nation of the
Comm ssi oner of the New York State Division of Human Rights. The
determ nation found, anong other things, that respondent discrimnated
agai nst petitioner Leonard J. Scardino on the basis of age in
viol ation of the Human Ri ghts Law.

It is hereby ORDERED that the determ nation so appealed fromis
unani nously nodified on the law and the petition is granted in part by
vacating the award of conpensatory damages for nental angui sh and
hum liation and as nodified the determ nation is confirmed w thout
costs, and respondents are directed to pay petitioner Leonard J.
Scardi no the sum of $36,607 for |ost wages, with interest at the rate
of 9% per annum commenci ng Septenber 1, 1989.

Menorandum  Petitioners comenced this proceedi ng pursuant to
Executive Law 8 298 seeking to enforce the order determ ning that
respondents discrimnated agai nst petitioner Leonard J. Scardi no based
on his age and awardi ng hi m conpensatory damages for nental anguish
and hum liation and for |ost wages. Petitioners also sought to
enforce the order determining that respondents failed to conply with
the prior order. Scardino worked as an apprai ser for respondents and
filed a conplaint with petitioner New York State D vision of Human
Rights (SDHR) alleging that he was term nated fromhis job because of
his age. W conclude that the determ nation of the Comm ssioner of
SDHR t hat Scardino was the victimof age discrimnation is supported
by substantial evidence (see generally 8§ 298; 300 G amatan Ave. Assoc.
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v State Div. of Human Ri ghts, 45 Ny2d 176, 180-182; Matter of New York
State Div. of Human Rights v Adans Sec., Inc., 38 AD3d 1194, 1195).

We further conclude that the award of damages for | ost wages is
reasonably related to the discrimnatory conduct (see Matter of New
York City Tr. Auth. v State Div. of Human Rights, 78 Ny2d 207, 217),
and thus there is no reason to disturb the determ nation of the

Comm ssioner with respect thereto, inasnmuch as the Conm ssioner “may
fashion a renmedy to make the victimwhole for injuries suffered as a
result of discrimnatory enploynent practices . . . [and] ‘has broad
powers to adopt neasures [that] he . . . reasonably deens necessary to
redress the injury’ ” (Matter of Beane v DeLeon, 87 Ny2d 289, 297).

We concl ude, however, that the record does not support an award of
damages for nental anguish and humliation (see generally Matter of

| roquoi s Nursing Hone, Inc. v New York State Div. of Human Ri ghts, 55
AD3d 1285, 1286, |v denied 12 Ny3d 708), and we therefore nodify the
determ nati on accordingly.

Finally, the Conm ssioner’s determ nation after the conpliance
heari ng that respondents failed to conply with the order determ ning
that they discrimnated against Scardino is supported by substanti al
evi dence (see Matter of New York State Div. of Human Rights v Tripi, 2
AD3d 1360; see generally 300 Gramatan Ave. Assoc., 45 Ny2d at 180-
182) .

Patricia L. Mrgan

Ent er ed: November 12, 2010
Cerk of the Court
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CA 09-02450
PRESENT: SCUDDER, P.J., MARTOCHE, CENTRA, FAHEY, AND GREEN, JJ.

JOHN MURPHY, PLAI NTI FF- RESPONDENT,
\% ORDER

CSX TRANSPORTATI ON, | NC., DEFENDANT- APPELLANT.
(APPEAL NO. 1.)

ANSPACH MEEKS ELLENBERGER, LLP, BUFFALO, HANCOCK & ESTABROCK, LLP,
SYRACUSE (ALAN J. PIERCE OF COUNSEL), FOR DEFENDANT- APPELLANT.

COLLI NS, COLLINS & DONOGHUE, P.C., BUFFALO ( PATRI CK DONOGHUE OF
COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (Rose H.
Sconiers, J.), entered July 13, 2009 in a personal injury action. The
order, anong ot her things, awarded plaintiff prejudgnment interest.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs (see Smth v Catholic Med. Cr. of Brooklyn & Queens,
155 AD2d 435; see also CPLR 5501 [a] [1]).

Patricia L. Morgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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PRESENT: SCUDDER, P.J., MARTOCHE, CENTRA, FAHEY, AND GREEN, JJ.

JOHN MURPHY, PLAI NTI FF- RESPONDENT,
\% MVEMORANDUM AND ORDER

CSX TRANSPORTATI ON, | NC., DEFENDANT- APPELLANT.
(APPEAL NO. 2.)

ANSPACH MEEKS ELLENBERGER, LLP, BUFFALO, HANCOCK & ESTABROCK, LLP
SYRACUSE (ALAN J. PIERCE OF COUNSEL), FOR DEFENDANT- APPELLANT.

COLLI NS, COLLINS & DONOGHUE, P.C., BUFFALO ( PATRI CK DONOGHUE OF
COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from a judgnment of the Suprene Court, Erie County (Rose H
Sconiers, J.), entered July 13, 2009 in a personal injury action. The
judgnent awarded plaintiff the sum of $930,401.59 as agai nst def endant
together with interest.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously nodified on the |law by granting those parts of defendant’s
post-trial notion to set aside the verdict in part and setting aside
the award of damages for past |ost wages and benefits and past nedical
expenses and by providing that interest on the total anount of danages
at the rate of 9% per annum shall conmmence July 13, 2009 and as
nmodi fied the judgnment is affirmed wthout costs, and the matter is
remtted to Suprene Court, Erie County, to reduce the award of damages
for past |ost wages and benefits and past nedical expenses follow ng a
further hearing, if necessary, in accordance with the foll ow ng
Menorandum  Plaintiff commenced this action pursuant to the Federal
Enpl oyers’ Liability Act (45 USC 8 51 et seq.) seeking damages for
injuries he allegedly sustained during the course of his enploynment by
def endant as a | oconptive engineer. Contrary to defendant’s
contention, Supreme Court properly granted the notion of plaintiff
seeking, inter alia, partial summary judgnent on liability with
respect to the cause of action alleging that defendant violated the
Federal Loconotive Inspection Act ([LIA] 49 USC § 20701 et seq.). In
support of the notion, plaintiff established that the | oconotive was

“ “in use " for purposes of the LI A when he slipped on a puddl e of
oil and fell to the ground below (Holfester v Long Island R R Co.,
360 F2d 369, 372; see Hardlannert v Illinois Cent. RR Co., 340 11l

Dec 453, 459-460, 928 NE2d 172, 178-179). He al so established that
the | oconotive was not “in proper condition and safe to operate

W t hout unnecessary danger of personal injury” based on the

accurul ation of oil (49 USC § 20701 [1]; see 49 CFR 229.119 [c]).
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Def endant failed to raise a triable issue of fact in opposition to the
nmotion (see generally Zuckerman v City of New York, 49 Ny2d 557, 562).

Follow ng the trial on causation and danages, judgnent was
entered on the jury verdict awarding plaintiff danages for, inter
alia, past |ost wages and benefits and past nedi cal expenses. The
court properly denied that part of defendant’s post-trial notion to
set aside the verdict insofar as it awarded damages for past | ost
wages and benefits on the ground that such award was specul ative and
unsupported by sufficient evidence. “It cannot be said that there was
‘no valid line of reasoning and perm ssible inferences [that] could
possibly lead rational [persons] to the conclusion reached by the jury
on the basis of the evidence presented at trial’ with respect to that
part of the verdict” (Mergler v CSX Transp., Inc., 60 AD3d 1462, 1463,
guoting Cohen v Hall mark Cards, 45 NY2d 493, 499). W agree with
def endant, however, that the court erred in denying that part of its
post-trial notion with respect to the award for past | ost wages and
benefits on the ground that plaintiff is entitled to recover only the
“net, after-tax amount” of his past |ost wages. That award shoul d
t heref ore have been reduced by the amount of Tier 1 Railroad
Retirement Board taxes that woul d have been deducted fromplaintiff’'s
wages (see Roselli v Hellenic Lines, Ltd., 524 F Supp 2, 4; see
generally Fanetti v Hellenic Lines Ltd., 678 F2d 424, 431-432, cert
deni ed 463 US 1206).

W al so agree with defendant that the court erred in denying that
part of its notion seeking to set aside the verdict wwth respect to
past nedi cal expenses inasmuch as the court failed to provide for a
coll ateral source offset. Pursuant to the collective bargaining
agreenent between defendant and the union representing plaintiff,
benefits provided under the policy insuring defendant’ s enpl oyees are
to “be offset against any right of recovery [an e] npl oyee may have
agai nst [defendant] for hospital, surgical, nedical or related
expenses of any kind . " Defendant therefore is entitled to an
of fset for the anobunt of such benefits (see generally CSX Transp.

Inc. v Wlliams, 230 Ga App 573, 576-577, 497 SE2d 66, 69-70). W
therefore nodify the judgnment by granting those parts of defendant’s
post-trial notion seeking to set aside the verdict in part and setting
aside the award of damages for past |ost wages and benefits and past
medi cal expenses, and we remt the matter to Suprene Court to reduce
that award followng a further hearing, if necessary.

Finally, we agree with defendant that the court erred in
directing that interest on the judgnent accrue from April 10, 2009, 60
days fromthe date of the verdict. Pursuant to 28 USC § 1961 (a),
“interest shall be calculated fromthe date of the entry of the
judgnent,” and thus the proper date fromwhich interest on the
judgment is calculated is July 13, 2009, the date of entry. W
therefore further nodify the judgnment accordingly.

We have consi dered defendant’s renai ning contentions and concl ude
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that none warrants further nodification of the judgnent.

Patricia L. Mrrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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KA 07-02349
PRESENT: SM TH, J.P., LINDLEY, SCONIERS, PINE, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER
JOSE J. SANTI AGO, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JAMES ECKERT OF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL C. CGREEN, DI STRICT ATTORNEY, ROCHESTER (STEPHEN X. O BRI EN OF
COUNSEL), FOR RESPONDENT.

Appeal from a resentence of the Monroe County Court (Al ex R
Renzi, J.), rendered August 22, 2007. Defendant was resentenced upon
his conviction of murder in the first degree (four counts).

It is hereby ORDERED that the resentence so appealed fromis
unani nously affirnmed.

Patricia L. Morgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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KA 09- 00159
PRESENT: SM TH, J.P., LINDLEY, SCONIERS, PINE, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

NATHANI EL B. BOWERS, DEFENDANT- APPELLANT.

ROBERT TUCKER, CANANDAI GUA, FOR DEFENDANT- APPELLANT.

R M CHAEL TANTILLO, DI STRICT ATTORNEY, CANANDAI GUA (JEFFREY L. TAYLOR
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Ontario County Court (Craig J.
Doran, J.), rendered Cctober 22, 2008. The judgnent convicted
def endant, upon his plea of guilty, of crimnal sale of a controlled
substance in the third degree and crimnal possession of a weapon in
the fourth degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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PRESENT: SM TH, J.P., LINDLEY, SCONIERS, PINE, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, APPELLANT,
\% MVEMORANDUM AND ORDER

JONATHAN BENTON AND TI MOTHY JONES,
DEFENDANTS- RESPONDENTS.

FRANK A. SEDI TA, 111, DI STRICT ATTORNEY, BUFFALO (DONNA A. M LLI NG COF
COUNSEL), FOR APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALQO, INC., BUFFALO (SUSAN C. M NI STERO CF
COUNSEL), FOR DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprenme Court, Erie County
(Christopher J. Burns, J.), entered Novenber 4, 2009. The order
granted the notions of defendants pursuant to CPL 330.30 (1) to set
aside a nonjury verdict.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the law, the notions are denied, the verdict
is reinstated and the matter is remtted to Suprene Court, Erie
County, for sentencing.

Menorandum  The Peopl e appeal from an order granting the
respective notions of defendants pursuant to CPL 330.30 (1) to set
aside the verdict following a bench trial finding themeach guilty of
two counts of robbery in the second degree (Penal Law 8 160.10 [1],
[2] [a]). W agree with the People that Suprene Court erred in
granting those notions. Thus, we reverse the order and reinstate the
verdict. Pursuant to CPL 330.30 (1), following the issuance of a
verdi ct and before sentencing a court may set aside a verdict on
“[alny ground appearing in the record which, if raised upon an appeal
froma prospective judgnent of conviction, would require a reversal or
nodi fication of the judgment as a matter of |aw by an appellate court”
(enphasis added). Here, the court granted the notions based on the
People’s failure to disclose a DNA report that had been requested by
bot h def endants and that defendants contended constituted
Brady material. “Reversal of a judgnment of conviction based on [the
People’s failure to disclose Brady material] is not ‘mandated on
appeal as a matter of law unless the issue has been preserved for
appellate review by a tinely [objection]” (People v Tillmn, 273 AD2d
913, 913, |v denied 95 Ny2d 939; see People v Caswell, 56 AD3d 1300,
1303, Iv denied 11 Ny3d 923, 12 Ny3d 781). The record establishes
that, despite discussing the |ack of disclosure in court, neither
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def endant objected to the lack of disclosure or otherwi se alerted the
court to the basis for reversal set forth in the CPL 330.30 notions.
Thus, because preservation of the contention underlying the CPL 330. 30
notions was required and there was no preservation of that contention
(see Caswell, 56 AD3d at 1303), reversal by an appellate court based
on that contention was not required as a matter of |aw and the court

| acked the authority to grant the CPL 330.30 notions (see generally
People v Carter, 63 NY2d 530, 536).

Patricia L. Mrrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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PRESENT: SM TH, J.P., LINDLEY, SCONIERS, PINE, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

STEVEN ALO, DEFENDANT- APPELLANT.
(APPEAL NO. 1.)

CARR SAGLI MBEN LLP, OLEAN (JAY D. CARR OF COUNSEL), FOR
DEFENDANT- APPELLANT.

LORI RIEMAN, DI STRICT ATTORNEY, LITTLE VALLEY, FOR RESPONDENT.

Appeal from a judgnment of the Cattaraugus County Court (Larry M
H nelein, J.), rendered Cctober 6, 2008. The judgnent convicted
def endant, upon his plea of guilty, of unlawful inprisonnment in the
first degree and attenpted crim nal possession of a weapon in the
third degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously reversed as a matter of discretion in the interest of
justice and on the law, the plea is vacated, and the matter is
remtted to Cattaraugus County Court for further proceedings on the
i ndi ct ment.

Menorandum I n appeal No. 1, defendant appeals from a judgnent
convicting him wupon a guilty plea, of unlawful inprisonnent in the
first degree (Penal Law 8§ 135.10) and attenpted crimnal possession of
a weapon in the third degree (88 110.00, 265.02 [1]) and, in appeal
No. 2, he appeals fromthe resentence i nposed on that conviction. W
agree with defendant in appeal No. 1 that his plea nmust be vacated
because it was not knowi ngly, intelligently and voluntarily entered.
“Atrial court has the constitutional duty to ensure that a defendant,
before pleading guilty, has a full understandi ng of what the plea
connotes and its consequences” (People v Ford, 86 Ny2d 397, 402-403).
Here, it was not made clear during the plea colloquy whether the
sentences to be inposed were to run consecutively or concurrently, and
that patent anbiguity is further evidenced by the parties’ subsequent
revisiting of that issue at sentencing, as well as by the fact that
the court resentenced defendant twi ce, once after the original
sentencing and again by the resentence in appeal No. 2. Al though
defendant failed to preserve his contention for our review (see People
v Moore, 59 AD3d 983, Iv denied 12 Ny2d 857), we neverthel ess exercise
our power to review it as a matter of discretion in the interest of
justice (see CPL 470.15 [6] [a]). W therefore reverse the judgnent
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in appeal No. 1, vacate defendant’s plea of guilty, and remt the
matter to County Court for further proceedings on the indictnent. In
view of our determnation in appeal No. 1, we need not address

def endant’ s renmi ning contentions therein, and we dism ss as noot the
appeal fromthe resentence in appeal No. 2. W note with respect to
appeal No. 2, however, that we agree with defendant that the court
erred in resentencing himin absentia (see CPL 380.40 [1]; 380.50 [1];
Peopl e v Dennis [appeal No. 2], 6 AD3d 1211).

Patricia L. Mrrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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PRESENT: SM TH, J.P., LINDLEY, SCONIERS, PINE, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

STEVEN ALO, DEFENDANT- APPELLANT.
(APPEAL NO. 2.)

CARR SAGLI MBEN LLP, OLEAN (JAY D. CARR OF COUNSEL), FOR
DEFENDANT- APPELLANT.

LORI RIEMAN, DI STRICT ATTORNEY, LITTLE VALLEY, FOR RESPONDENT.

Appeal from a resentence of the Cattaraugus County Court (Larry
M Hinelein, J.), rendered May 12, 2009. Defendant was resentenced
upon his conviction of unlawful inprisonnent in the first degree and
attenpted crimnal possession of a weapon in the third degree.

It is hereby ORDERED t hat said appeal is unaninously dism ssed.

Sanme Menorandum as in People v Aloi ([appeal No. 1] _ AD3d
[ Nov. 12, 2010]).

Patricia L. Mrrgan

Ent er ed: November 12, 2010
Cerk of the Court
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PRESENT: SM TH, J.P., LINDLEY, SCONIERS, PINE, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

CHARLES T. JOHNSQON, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALO, INC., BUFFALO (M CHAEL C. WALSH OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDI TA, 111, DI STRICT ATTORNEY, BUFFALO (SARAH E. RYAN OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, Erie County (John L.
M chal ski, A.J.), rendered April 22, 2009. The judgnment convicted
def endant, upon a nonjury verdict, of driving while intoxicated, a
cl ass E felony, aggravated unlicensed operation of a notor vehicle in
the first degree and failure to stay within a single | ane.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
followng a nonjury trial, of felony driving while intoxicated
(Vehicle and Traffic Law 8 1192 [3]; § 1193 [1] [c] [former (i)]),
aggravat ed unlicensed operation of a notor vehicle in the first degree
(8 511 [3] [a] [i]) and failure to stay within a single lane (8§ 1128
[a]). Defendant failed to preserve for our review his contention that
the evidence is legally insufficient to support the conviction because
his notion for a trial order of dism ssal “was not specifically
directed at the ground[s] advanced on appeal” (People v Vassar, 30
AD3d 1051, 1052, |v denied 7 NY3d 796; see People v Hawkins, 11 NY3d
484, 492; People v Gray, 86 Ny2d 10, 19). 1In any event, we reject
that contention (see generally People v Bl eakl ey, 69 NY2d 490, 495).
The sentence is not unduly harsh or severe.

Patricia L. Morgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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PRESENT: SM TH, J.P., LINDLEY, SCONIERS, PINE, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

FLORENCE COPP, DEFENDANT- APPELLANT.

ROBERT M PUSATERI, CONFLI CT DEFENDER, LOCKPCRT ( EDWARD P. PERLMAN OF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL J. VI OLANTE, DI STRI CT ATTORNEY, LOCKPORT ( THOVAS H. BRANDT OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Niagara County Court (Matthew J.
Mur phy, 111, J.), rendered July 7, 2009. The judgnent convicted
def endant, upon her plea of guilty, of crimnal possession of stolen
property in the third degree, grand larceny in the fourth degree (two
counts) and grand larceny in the third degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting her,
upon her plea of guilty, of one count each of crimnal possession of
stolen property in the third degree (Penal Law § 165.50) and grand
larceny in the third degree (8 155.35), and two counts of grand
larceny in the fourth degree (8 155.30 [1]). The contention of
def endant that her plea was not know ng, voluntary, or intelligent
because neither she nor County Court recited the value of the property
she had stolen is actually a challenge to the factual sufficiency of
the plea allocution. Defendant failed to preserve that challenge for
our review by failing to nove to wthdraw the plea or to vacate the
j udgment of conviction on that ground (see People v Lopez, 71 Nyad
662, 665; People v Thomas, 72 AD3d 1483), and this case does not fal
wi thin the narrow exception to the preservation requirenent set forth
in Lopez (71 Ny2d at 665).

Contrary to the further contention of defendant, the court did
not abuse its discretion in denying her notion to wthdraw her guilty
pl ea on the ground that she allegedly was i nnocent and was coerced
into pleading guilty (see People v Spikes, 28 AD3d 1101, 1102, Iv
denied 7 Ny3d 818). That contention, which is based on the fact that
the arresting officers were present at the tinme of her plea, is
“belied by [her] statenments made under oath during the plea colloquy”
(id.; see People v McKoy, 60 AD3d 1374, |v denied 12 NY3d 856).
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Finally, we reject the contention of defendant that the court
erred in refusing to suppress her statenments nade to the Sheriff’s
deputies. The record supports the court’s determ nation that the
statenents were not the product of custodial interrogation but,
rather, were nmade in response to investigatory questioning before she
was advi sed of her Mranda rights and wai ved them (see People v
O Hanlon, 5 AD3d 1012, |v denied 3 NY3d 645).

Patricia L. Mrrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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IN THE MATTER OF LOU S J. JACKSON
PETI TI ONER- APPELLANT,

\% MVEMORANDUM AND ORDER

DEBBRA K. BEACH AND JESSI CA R JACKSON
RESPONDENTS- RESPONDENTS.

ANN LEONARD ANDERSQN, ORCHARD PARK, FOR PETI TI ONER- APPELLANT.

RICHARD L. SOTI R, JR , ATTORNEY FOR THE CH LD, JAMESTOMW, FOR MARCEL
J.

Appeal from an order of the Fam |y Court, Chautauqua County
(Stephen W Cass, A J.), entered March 26, 2009 in a proceeding
pursuant to Famly Court Act article 6. The order, anong other
t hings, dismssed a petition for nodification of custody.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Petitioner father, as limted by his brief, contends
on appeal that Famly Court erred in dism ssing his petition seeking
nodi fication of a prior custody order with prejudice follow ng a
hearing. Contrary to the father’s contention, there is a sound and
substantial basis in the record for the court’s determ nation that the
father did not make a sufficient showi ng of a change in circunstances
to warrant an inquiry into whether the best interests of the subject
child woul d be served by a change in custody (see Matter of Any L.M v
Kevin MM, 31 AD3d 1224, 1225; see generally Matter of Perry v
Kor man, 63 AD3d 1564, 1565; Matter of MLeod v McLeod, 59 AD3d 1011).
| ndeed, the father failed to make “the requisite evidentiary show ng
of a ‘change of circunstances warranting a reexam nation of the
exi sting custody arrangenent’ ” (Any L.M, 31 AD3d at 1225).

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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IN THE MATTER OF BABY G RL A

ERI E COUNTY DEPARTMENT OF SOCI AL SERVI CES, MVEMORANDUM AND ORDER
PETI TI ONER- RESPONDENT;

| SABEL A -R, ET AL., RESPONDENTS,
AND EDW N R. - E., RESPONDENT- APPELLANT.
(APPEAL NO. 1.)

EVELYNE A. O SULLI VAN, EAST AMHERST, FOR RESPONDENT- APPELLANT.
JOSEPH T. JARZEMBEK, BUFFALO, FOR PETI TI ONER- RESPONDENT.
DAVI D C. SCHOPP, ATTORNEY FOR THE CHI LD, THE LEGAL Al D BUREAU OF

BUFFALO, | NC., BUFFALO (CHARLES D. HALVORSEN OF COUNSEL), FOR BABY
GRL A

Appeal from an order of the Fam |y Court, Erie County (Margaret
O Szczur, J.), entered June 2, 2009 in a proceedi ng pursuant to
Fam |y Court Act article 10. The order, insofar as appealed from
granted an order of protection in favor of the child.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Same Menorandumas in Matter of Jezekiah R -A. ([appeal No. 2]
___AD3d ___ [Nov. 12, 2010]).

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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PRESENT: SM TH, J.P., LINDLEY, SCONIERS, PINE, AND GORSKI, JJ.

IN THE MATTER OF JEZEKI AH R -A. AND JOSE R -A
ERI E COUNTY DEPARTMENT OF SOCI AL SERVI CES,
PETI TI ONER- RESPONDENT; MEMORANDUM AND ORDER

| SABEL A -R, ET AL., RESPONDENTS,
AND EDW N R. - E., RESPONDENT- APPELLANT.
(APPEAL NO. 2.)

EVELYNE A. O SULLI VAN, EAST AMHERST, FOR RESPONDENT- APPELLANT.
JOSEPH T. JARZEMBEK, BUFFALO, FOR PETI TI ONER- RESPONDENT.
DAVI D C. SCHOPP, ATTORNEY FOR THE CHI LDREN, THE LEGAL Al D BUREAU CF

BUFFALO, | NC., BUFFALO (CHARLES D. HALVORSEN OF COUNSEL), FOR JEZEKI AH
R -A AND JCSE R -A

Appeal from an order of the Fam |y Court, Erie County (Margaret
O Szczur, J.), entered June 2, 2009 in a proceedi ng pursuant to
Fam |y Court Act article 10. The order, anong ot her things,
determ ned the subject children to be severely abused.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the |aw by vacating the findings of severe
abuse with respect to Jezekiah R -A. and derivative severe abuse with
respect to Jose R-A and as nodified the order is affirmed w thout
costs.

Menmor andum  These consol i dated appeals arise fromtwo rel ated
child protective proceedings pursuant to article 10 of the Famly
Court Act. Appeal No. 1 concerns a petition alleging, inter alia,

t hat respondent father derivatively abused and severely abused Baby
Grl A, the daughter of respondent nother, while appeal No. 2
concerns a petition alleging that the father and other respondents
abused and severely abused Jezekiah R -A and derivatively abused and
severely abused Jose R -A the children of both the father and the
mother. Wth respect to the order in appeal No. 1, the father has not
rai sed any issues concerning that order in his brief on appeal, and we
t hus deem any such i ssues abandoned (see Matter of Sportello v
Sportello [appeal No. 1], 70 AD3d 1446; Ciesinski v Town of Aurora,
202 AD2d 984).

We reject the contention of the father in appeal No. 2 that the
court erred in finding that Jezeki ah was abused and that Jose was
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derivatively abused. Petitioner established by the requisite
preponderance of the evidence that Jezekiah sustained injuries

consi stent wth shaken baby syndrone, including a corner fracture of
his right fermur, bilateral subdural hematonas, and retinal henorrhages
(see generally Famly C Act 8§ 1046 [b] [i]). |In addition, the
physi ci an who exam ned hi m opi ned that sone of the hematomas were days
or weeks ol der than others, and that the fracture preceded the nost
recent hematonma. None of the explanations offered by the child' s

not her or father to the child protective caseworker was consi stent
with the nature and severity of the injuries (see Matter of Devre S.,
74 AD3d 1848, 1849). The father declined to testify at the
fact-finding hearing, and thus the court was entitled to draw “the
strongest inference [against hinm that the opposing evidence permts”
(Matter of Nassau County Dept. of Social Servs. v Denise J., 87 Nvad
73, 79). Petitioner also established by the requisite preponderance
of the evidence that Jose was derivatively abused, i.e., petitioner
established that the abuse of Jezekiah “is so closely connected with
the care of [Jose] as to indicate that the second child is equally at
risk” (Matter of Marino S., 100 NY2d 361, 374, cert denied 540 US
1059; see Devre S., 74 AD3d at 1849; 8§ 1046 [a] [i]).

We agree with the father in appeal No. 2, however, that there is
i nsufficient evidence that Jezekiah was severely abused by him
i nasmuch as Jezekiah was also in the care of the nother and
grandparents during the relevant tinme period. It is well settled that
severe abuse may be found if “the child has been found to be an abused
child as a result of reckless or intentional acts of the parent
comm tted under circunstances evincing a depraved indifference to
human life, which result in serious physical injury to the child as
defined in [Penal Law 8§ 10.00 (10)]” (Social Services Law 8 384-b [8]
[a] [i]; see Matter of Alijah C., 1 Ny3d 375, 378-379). Furthernore,
pursuant to Family Court Act § 1046 (b) (ii) and 8§ 1051 (e), a finding
of severe abuse nust be supported by clear and convinci ng evi dence
(see Alijah C., 1 NY3d at 378 n 2). Although the evidence supports a
finding that Jezeki ah was abused, we cannot conclude on the record
before us that there is clear and convinci ng evi dence establishing
that the father acted under circunstances evincing a depraved
indifference to human life, and thus we agree with the father that the
evi dence of severe abuse with respect to Jezekiah is insufficient (cf.
Matter of Jamaal NN., 61 AD3d 1056, |v denied 12 NY3d 711). For the
sanme reasons, we further conclude in appeal No. 2 that the finding
that the father derivatively severely abused Jose is not supported by
the requisite clear and convincing evidence (see generally Marino S.,
100 Ny2d at 374-375). W therefore nodify the order in appeal No. 2
accordingly. In view of our determ nation, we need not address the
father’s remaining contention in appeal No. 2.

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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IN THE MATTER OF SYI RA W, KQUAMERE R,

AND TONI SHA G

------------------------------------------ MVEMORANDUM AND ORDER
ERI E COUNTY DEPARTMENT OF SCCI AL SERVI CES,

PETI TI ONER- RESPONDENT;

LATASHA B., RESPONDENT- APPELLANT.

EVELYNE A. O SULLI VAN, EAST AMHERST, FOR RESPONDENT- APPELLANT.
JOSEPH T. JARZEMBEK, BUFFALO, FOR PETI TI ONER- RESPONDENT.
DAVI D C. SCHOPP, ATTORNEY FOR THE CHI LDREN, THE LEGAL Al D BUREAU OF

BUFFALO, | NC., BUFFALO (CHARLES D. HALVORSEN OF COUNSEL), FOR SYIRA
W, KQUAMERE R, AND TON SHA G

Appeal froman order of the Famly Court, Erie County (Patricia
A. Maxwell, J.), entered August 17, 2009 in a proceedi ng pursuant to
Famly Court Act article 10. The order, anong other things, adjudged
t hat respondent negl ected the subject children.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Respondent not her appeals froman order that, inter
alia, adjudicated her three children to be neglected. W note at the
outset that, although the order of disposition in this child neglect
proceedi ng has expired, the appeal by the nother fromthat order
brings up for review the underlying fact-finding order (see Matter of
Jimry D., 302 AD2d 892, |v denied 100 Ny2d 503). W concl ude t hat
Fam |y Court properly determ ned, follow ng a hearing, that she
negl ected her children. The nother did not nove to dismss the
petition on the ground that the evidence of neglect was insufficient
to support the petition and thus failed to preserve for our review her
present contention that the evidence is insufficient to establish that
any of her children were present during the incident of donestic
vi ol ence that fornmed the basis for the neglect petition (see generally
Matter of Lorelei M, 67 AD3d 1383; Matter of Yorimar K -M, 309 AD2d
1148). In any event, the record contains sufficient evidence from
whi ch the court could have determned that at |east one of the
not her’s children was present during that incident. Contrary to the
not her’ s contention, the donestic violence case worker did not recant
her testinony that at |east one child had been present during the
altercation but, rather, she clarified the basis for that testinony.
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In any event, even if the nother is correct, the case worker thereby
woul d have created a credibility determ nation for the court, and the
court’s credibility determ nations are of course entitled to great
deference (see Matter of Kayla N., 41 AD3d 920, 922).

We have exam ned the nother’s remaining contention and concl ude
that it is without nerit.

Patricia L. Mrgan

Ent er ed: November 12, 2010
Cerk of the Court
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PRESENT: SM TH, J.P., LINDLEY, SCONIERS, PINE, AND GORSKI, JJ.

DERRI CK A, SWARTZ AND ANN MARI E SWARTZ,
PLAI NTI FFS- RESPONDENTS,

\% MVEMORANDUM AND ORDER

VI CTOR F. KALSON AND LI NDA A. MEADOW
DEFENDANTS- APPELLANTS.

CHELUS, HERDZI K, SPEYER & MONTE, P.C., BUFFALO (SCOTT R ORNDOFF OF
COUNSEL), FOR DEFENDANTS- APPELLANTS.

WALSH, ROBERTS & GRACE, BUFFALO (MARK P. DELLA POSTA OF COUNSEL), FOR
PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprene Court, Erie County (D ane Y.
Devlin, J.), entered Decenber 21, 2009 in a personal injury action.
The order, insofar as appealed from denied in part the notion of
defendants for summary judgnent.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiffs commenced this action seeking, inter
alia, damages for injuries sustained by plaintiff Derrick A Swartz
(plaintiff) when the vehicle he was operating collided with a vehicle
operated by defendant Victor F. Kalson. Contrary to the contention of
def endants, Suprene Court properly denied those parts of their notion
seeki ng summary judgment dism ssing the conplaint insofar as
plaintiffs allege that plaintiff sustained a serious injury under the
per manent consequential limtation of use and significant limtation
of use categories set forth in Insurance Law 8 5102 (d). In support
of their notion, defendants relied on, inter alia, the affirned
nmedi cal report of the physician who exam ned plaintiff on defendants’
behal f. Defendants’ expert addressed the allegation that plaintiff
sustained a qualifying psychological injury, i.e., posttraumatic
stress disorder, in nmerely a conclusory fashion (see Brandt-MIler v
McArdle, 21 AD3d 1152, 1154; cf. Taranto v McCaffrey, 40 AD3d 626; see
generally Landman v Sarcona, 63 AD3d 690), and the brief statenments of
def endants’ expert concerning plaintiff’s alleged traumatic brain
injury were simlarly conclusory (see generally Landman, 63 AD3d 690;
Hughes v Cai, 31 AD3d 385). Defendants thus failed to neet their
initial burden on the notion with respect to those two categories of
serious injury, based on both the conclusory statenments in their
expert’s report and the nedical records of plaintiff submtted by
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defendants in support of their nmotion indicating that plaintiff did in
fact sustain injuries within the nmeaning of those two categories.
Because defendants failed to neet their initial burden, we do not
exam ne the sufficiency of plaintiffs opposing papers (see generally
Al varez v Prospect Hosp., 68 Ny2d 320, 324).

Patricia L. Mrrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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IN THE MATTER OF DEBORAH MELLON, BRI AN SYKES,
MARY SYKES, M CHAEL WOODWARD, AND SUSAN
WOODWARD, PETI TI ONERS- APPELLANTS,

\% ORDER

CITY OF Nl AGARA FALLS, VI NCE SPADORCI A, LI NDA
SEEFELDT, ERNEST KI TCHEN, ANTHONY SCRI CCO,
JOSEPH SCHI RO, ANTONI O RESTAI NO, AND ZACHARY
CASALES, CONSTI TUTI NG THE ZONI NG BOARD OF
APPEALS OF CITY OF NI AGARA FALLS, BASIL C.
STAHLMAN, JR, AND BASIL C. STAHLMAN, 111,
RESPONDENTS- RESPONDENTS.

SEAMAN, JONES, HOGAN & BROOKS, LLP, LOCKPORT (ABRAHAM J. PLATT OF
COUNSEL), FOR PETI TI ONERS- APPELLANTS.

CRAI G H. JOHNSQON, CORPORATI ON COUNSEL, N AGARA FALLS (THOVAS M

O DONNELL OF COUNSEL), FOR RESPONDENTS- RESPONDENTS CI TY OF N AGARA
FALLS, VI NCE SPADORCI A, LI NDA SEEFELDT, ERNEST KI TCHEN, ANTHONY
SCRI CCO, JOSEPH SCH RO, ANTONI O RESTAI NO, AND ZACHARY CASALES,
CONSTI TUTI NG THE ZONI NG BOARD OF APPEALS OF CI TY OF NI AGARA FALLS.

MALONEY & MALONEY, NI AGARA FALLS (M CHAEL V. MALONEY OF COUNSEL), FOR
RESPONDENTS- RESPONDENTS BASI L C. STAHLMAN, JR AND BASIL C. STAHLMAN,
L.

Appeal from a judgnment (denom nated order and judgnent) of the
Suprene Court, N agara County (Richard C. Kloch, Sr., A J.), entered
March 19, 2010 in a proceeding pursuant to CPLR article 78. The
j udgnent di sm ssed the petition.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed w thout costs.

Patricia L. Morgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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PRESENT: SM TH, J.P., LINDLEY, SCONIERS, PINE, AND GORSKI, JJ.

IN THE MATTER OF ONE NI AGARA LLC
PETI TI ONER- RESPONDENT,

\% MVEMORANDUM AND ORDER

CTY OF Nl AGARA FALLS, N AGARA FALLS OFFI CE
OF PLANNI NG AND ENVI RONVENTAL SERVI CES AND
NI AGARA FALLS | NSPECTI ONS DEPARTMENT,
RESPONDENTS- APPELLANTS.

HODGSON RUSS LLP, BUFFALO (DANIEL C. OLI VERI O OF COUNSEL), FOR
RESPONDENTS- APPELLANTS.

ROSCETTI & DECASTRO, P.C., N AGARA FALLS (JAMES C. ROSCETTI OF
COUNSEL), FOR PETI TI ONER- RESPONDENT.

Appeal from a judgnent (denom nated order) of the Suprene Court,
Ni agara County (Richard C. Kloch, Sr., A J.), entered March 10, 2010
in a proceeding pursuant to CPLR article 78. The judgnent, inter
alia, denied the notion of respondents to dism ss the petition.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously reversed on the | aw wi thout costs, respondents’ notion is
granted and the petition is dism ssed.

Menorandum  Petitioner commenced this CPLR article 78 proceedi ng
seeking, inter alia, a “declaration” that respondents had previously
approved the inprovenents nmade by petitioner to a building owned by
it, pursuant to site plans approved by the Planning Board of
respondent City of Niagara Falls, and to enjoin respondents from
interfering with the allegedly mnisterial duties of respondent
Ni agara Falls I nspections Departnment (NFID). Petitioner also noved by
order to show cause for the sanme relief. W note at the outset that
petitioner inproperly sought a declaration inasnuch as that relief is
not an avail able renmedy for challenging an adm nistrative
determ nation (see Matter of Potter v Town Bd. of Town of Aurora, 60
AD3d 1333, 1334, appeal dism ssed 12 NY3d 882, Iv denied 13 Ny3d 707;
Hone Bl drs. Assn. of Cent. N Y. v Town of Onondaga, 267 AD2d 973,

974). W conclude in any event that Supreme Court erred in denying
respondents’ pre-answer notion to dism ss the petition.

Petitioner purchased a building and obtained site plan approval
for the building project, but respondents thereafter revoked the site
pl an approval for that part of the project concerning the ninth floor.
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In January 2009, the Deputy Corporation Counsel for respondent Gty of
Ni agara Falls (City) wote to the Acting Buil ding Comm ssioner for the
NFI D advi sing himthat his departnent “should not accept and review
any engi neered design drawi ngs” regarding petitioner’s property and
that the Gty “should take no action with regard to [petitioner’s]
property except those required by ordi nance, statute or regulation.”
In response, by letter dated January 13, 2009, the Acting Building
Comm ssioner issued a letter to “All Affected Parties,” advising them
that the NFID would “NOT accept plans, renderings,
architectural /engi neering drawi ngs, or permts from subcontractors
with regard to any building permt or anticipated issuance of any
building permt.” It is undisputed that approved site plans were
required before building permts or certificates of occupancy could be
i ssued.

The petition, in our view, does not adequately identify the
determ nation for which it seeks review, but we deemthe January 2009
letters, read together, to be the “determ nation” being chall enged.
Those letters, however, do not constitute a final determ nation, as
required by CPLR 7801 (1), “because no definite position [was]
expressed with respect to petitioner’s eligibility” for site plan
approval (Matter of Putnamv Cty of Watertown, 213 AD2d 974, 974; see
al so Canbridge Dev., LLC v Novello, 26 AD3d 220). Petitioner had
ot her avenues avail able to address respondents’ actions (see generally
Matter of Essex County v Zagata, 91 NY2d 447, 453-454). Simlarly, we
conclude that the petition should have been di sm ssed, because
petitioner failed to seek admnistrative review of the alleged
determ nation nmade in the 2009 letters and thus failed to exhaust its
adm ni strative renedies (see Matter of Charest v Morrison, 48 AD3d
1178) .

In view of our determ nation, we do not address respondents’
remai ni ng contentions.

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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Rl CHARD W NI ARSKI AND CATHLEEN W NI ARSKI ,
PLAI NTI FFS- RESPONDENTS,

\% ORDER

LINDA HARRI'S, M D., UN VERSI TY AT BUFFALO
SURGEONS, | NC., DEFENDANTS- APPELLANTS,

ET AL., DEFENDANTS.

(APPEAL NO. 1.)

BROMN & TARANTI NO, LLC, BUFFALO (ANN M CAMPBELL OF COUNSEL), FOR
DEFENDANTS- APPELLANTS.

STAMM REYNCLDS & STAM W LLI AVBVI LLE ( GREGORY STAMM OF COUNSEL), FOR
PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprene Court, Erie County (Frank A
Sedita, Jr., J.), entered January 12, 2010 in a nedical nal practice
action. The order granted the application of defendants Linda Harris,
M D. and University at Buffalo Surgeons, Inc. for a collateral source
reduction of an award of danmges.

It is hereby ORDERED that said appeal is unaninously dism ssed

W thout costs (see Smth v Catholic Med. Cir. of Brooklyn & Queens,
155 AD2d 435; see also CPLR 5501 [a] [1]).

Patricia L. Mrrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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PRESENT: SM TH, J.P., LINDLEY, SCONIERS, PINE, AND GORSKI, JJ.

Rl CHARD W NI ARSKI AND CATHLEEN W NI ARSKI ,
PLAI NTI FFS- RESPONDENTS,

\% MVEMORANDUM AND ORDER

LINDA HARRI'S, M D., UN VERSI TY AT BUFFALO
SURGEONS, | NC., DEFENDANTS- APPELLANTS,

ET AL., DEFENDANTS.

(APPEAL NO. 2.)

BROMN & TARANTI NO, LLC, BUFFALO (ANN M CAMPBELL OF COUNSEL), FOR
DEFENDANTS- APPELLANTS.

STAMM REYNCLDS & STAM W LLI AVBVI LLE ( GREGORY STAMM OF COUNSEL), FOR
PLAI NTI FFS- RESPONDENTS.

Appeal froma judgnent of the Supreme Court, Erie County (Frank
A. Sedita, Jr., J.), entered January 26, 2010 in a nedical nmal practice
action. The judgnent awarded plaintiffs noney damages upon a jury
verdi ct.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously nodified on the |law by granting the post-trial notion of
defendants Linda Harris, MD. and University at Buffal o Surgeons, Inc.
in part and setting aside the award of damages for past and future
pain and suffering and as nodified the judgnment is affirmed w thout
costs, and a newtrial is granted on damages for past and future pain
and suffering only unless those defendants, within 30 days of service
of a copy of the order of this Court with notice of entry, stipulate
to increase the award of damages for past pain and suffering to
$162, 000 and for future pain and suffering to $400, 000, in which event
the judgnent is nodified accordingly and as nodified the judgnent is
affirmed w t hout costs.

Menmorandum Plaintiffs commenced this action seeking damages for
injuries sustained by Richard Wniarski (plaintiff) during surgery due
to the nedical mal practice of his surgeon, Linda Harris, MD.
(defendant). W reject the contention of defendants-appellants
(hereafter, defendants) that Suprene Court erred in denying their
post-trial notion to set aside the jury verdict on the ground that
plaintiffs failed to establish a prima facie case of nedical

mal practice. In order to establish their entitlenent to that relief,
defendants had to establish that the evidence was legally
insufficient, i.e., “that there [was] sinply no valid |line of

reasoni ng and perm ssi ble inferences which could possibly |ead
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rational [persons] to the conclusion reached by the jury on the basis
of the evidence presented at trial” (Cohen v Hallmark Cards, 45 Ny2d
493, 499; see Stewart v Oean Med. Goup, P.C, 17 AD3d 1094, 1095).
Here, there is a valid line of reasoning supporting the jury s verdict
t hat defendant deviated fromthe applicable standard of care in her
performance of plaintiff’s surgery, and that such deviation was a
proxi mate cause of plaintiff’'s injures (see generally Johnson v
Jamai ca Hosp. Med. Cir., 21 AD3d 881, 882-883). Contrary to the
alternative contention of defendants in support of their post-trial
notion, the verdict was not against the weight of the evidence, i.e.,
it did not so preponderate in defendants’ favor such that the jury
coul d not have found for plaintiffs on any fair interpretation of the
evi dence (see generally Lolik v Big V Supermarkets, 86 Ny2d 744, 746;
Stewart, 17 AD3d at 1095-1096). Indeed, “[t]his trial was a
prototypical battle of the experts, and the jury' s acceptance of
[plaintiffs’] case was a rational and fair interpretation of the
evidence” (Lillis v D Souza, 174 AD2d 976, 977, |v denied 78 Ny2d
858) .

We agree with the contention of defendants in their post-trial
notion that Suprenme Court erred in permtting plaintiffs’ counsel to
attenpt to inpeach defendant by reading into the record a passage from
an unidentified nedical treatise during plaintiffs direct exam nation

of defendant. “Although opinion in a publication which an expert
deens authoritative may be used to inpeach an expert on
cross-examnation . . ., the introduction of such testinony on direct

exam nation constitutes inpermssible hearsay” (Lipschitz v Stein, 10
AD3d 634, 635). Further, even considering that, as an adverse party,
the direct exam nation of defendant by plaintiffs’ counsel could and,
in fact did, “assunme the nature of cross-exam nation” (Jordan v
Parrinell o, 144 AD2d 540, 541), here defendant never accepted the

medi cal treatise as authoritative (see Labate v Plotkin, 195 AD2d 444,
445). Neverthel ess, we cannot conclude that such an isolated error
warrants reversal under the circunstances of this case (cf. id.; see
generally Messina v Renison, 21 AD2d 803). Although we al so agree

wi th defendants that plaintiffs’ counsel erred on sunmation in
referring to testinony that had been stricken fromthe record, we note
t hat defendants did not object (see Stewart, 17 AD3d at 1096-1097).

In any event, that error, as well as the other alleged errors in the
summation of plaintiffs’ counsel “to the extent that they are
preserved, ‘are not so flagrant or excessive that a newtrial is
warranted’ " (Donbrowski v Moore, 299 AD2d 949, 951).

Contrary to the further alternative contention of defendants in
their post-trial notion, the court properly determned that the jury’s
award for past pain and suffering of $12,000 and for future pain and
suf fering of $40, 000 deviated materially fromwhat woul d be reasonabl e
conpensation for plaintiff’s injuries (see CPLR 5501 [c]; Garrow v
Rosettie Assoc., LLC, 60 AD3d 1125, 1125-1126). Plaintiff, who is
ri ght-handed, suffered from scapul ar wi nging and a permanent
[imtation of his right shoul der and armas a result of defendant’s
mal practice. As plaintiffs correctly concede, however, the court
erred in unconditionally increasing the jury verdict inasnmuch as
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“[t]he proper procedure when a damages award is inadequate is to order
a new trial on damages unless [a] defendant stipulates to the

i ncreased anount” (Rajeev Sindhwani, MD., PLLC v Coe Bus. Serv.,

Inc., 52 AD3d 674, 677; see Feathers v Walter S. Kozdranski, Inc., 129
AD2d 975). Further, although we conclude that the increased award of
$162, 000 for past pain and suffering does not “deviate[] materially
fromwhat woul d be reasonabl e conpensation” (CPLR 5501 [c]), we
conclude that an award of $400,000 for plaintiff’'s future pain and
suffering, rather than the sum of $540,000 as deternm ned by the court,
is the highest anpbunt a jury could have awarded plaintiffs (see
generally Garrow, 60 AD3d at 1125-1126).

We have reviewed defendants’ remaining contentions and concl ude
that they are without nerit.

Patricia L. Mrrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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Rl CHARD W NI ARSKI AND CATHLEEN W NI ARSKI ,
PLAI NTI FFS- RESPONDENTS,

\% ORDER

LINDA HARRI'S, M D., UN VERSI TY AT BUFFALO
SURGEONS, | NC., DEFENDANTS- APPELLANTS,

ET AL., DEFENDANTS.

(APPEAL NO. 3.)

BROMN & TARANTI NO, LLC, BUFFALO (ANN M CAMPBELL OF COUNSEL), FOR
DEFENDANTS- APPELLANTS.

STAMM REYNCLDS & STAM W LLI AVBVI LLE ( GREGORY STAMM OF COUNSEL), FOR
PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprene Court, Erie County (Frank A
Sedita, Jr., J.), entered June 3, 2009 in a medical malpractice
action. The order denied the notion of defendants Linda Harris, MD.
and University at Buffalo Surgeons, Inc. to set aside a jury verdict
and granted the notion of plaintiffs to increase the award of damages
for pain and suffering.

It is hereby ORDERED t hat said appeal is unaninously dism ssed

wi t hout costs (see Smth v Catholic Med. Cr. of Brooklyn & Queens,
155 AD2d 435; see also CPLR 5501 [a] [2]).

Patricia L. Morgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
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LYNDA O CONNCR, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SOCI ETY, SYRACUSE (GERALD T. BARTH OF
COUNSEL), FOR DEFENDANT- APPELLANT.

WLLIAM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE ( BRENTON P. DADEY
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnent of the Onondaga County Court (Jeffrey R
Merrill, A.J.), rendered January 15, 2008. The judgnent convicted
def endant, upon her plea of guilty, of crimnal possession of a
controll ed substance in the fourth degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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STEPHEN P. FRANCI S, DEFENDANT- APPELLANT.

FRANK J. NEBUSH, JR., PUBLIC DEFENDER, UTICA (MARK C. CURLEY OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SCOTT D. MCNAMARA, DI STRICT ATTORNEY, UTICA (STEVEN G COX OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Oneida County Court (M chael L.
Dwyer, J.), rendered August 1, 2008. The judgnent convicted
def endant, upon a jury verdict, of grand larceny in the third degree
and petit |arceny.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of grand larceny in the third degree (Penal Law §
155. 35) and petit larceny (8 155.25). W reject the contention of
def endant that he was denied his right to be infornmed of the charges
agai nst hi m based upon the failure of the People to specify whether
t hey were proceedi ng under a theory of |arceny by fal se pretenses (8§
155.05 [2] [a]) or by conmm ssion of the crime of issuing a bad check
(8 155.05 [2] [c]). *“The People are not required to specify any
particular theory of larceny in the indictnent . . .[, and t]he
present indictnent and di scovery provided sufficient information to
prepare and present a defense” (People v Cannon, 194 AD2d 496, 498, |v
deni ed 82 Ny2d 715, 805; see People v Farruggia, 41 AD2d 894). The
general notion by defendant for a trial order of dismssal failed to
preserve for our review his further contention that the evidence is
legally insufficient to support the conviction (see People v Gay, 86
Ny2d 10, 19). Viewing the evidence in light of the elenents of the
crimes as charged to the jury (see People v Daniel son, 9 NY3d 342,
349), we conclude that the verdict is not against the weight of the
evi dence (see generally People v Bl eakl ey, 69 NY2d 490, 495).

Patricia L. Morgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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PRESENT: CENTRA, J.P., FAHEY, PERADOTTO, LINDLEY, AND GREEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
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DEREK L. ARCHI E, DEFENDANT- APPELLANT.

ADAM H. VANBUSKI RK, AURCRA, FOR DEFENDANT- APPELLANT.
DEREK L. ARCHI E, DEFENDANT- APPELLANT PRO SE.

JON E. BUDELMANN, DI STRI CT ATTORNEY, AUBURN ( CHRI STOPHER T. VALDI NA OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Cayuga County Court (Stephen R
Sirkin, A J.), rendered Novenber 23, 2009. The judgnent convicted
def endant, upon a nonjury verdict, of crimnal possession of a
control |l ed substance in the third degree, crimnal possession of a
controll ed substance in the fifth degree and crimnally using drug
paraphernalia in the second degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a nonjury verdict of, inter alia, crimnal possession of a
controll ed substance in the third degree (Penal Law 8§ 220.16 [1]).
Def endant contends in his main brief that County Court erred in
failing to conduct a hearing with respect to that part of his omni bus
noti on seeking to suppress evidence seized froma hotel roomand in
failing to decide that part of the notion. Defendant abandoned t hat
contention inasnmuch as he “did not obtain a ruling on [that part of
his] notion, nor did [he] object when the [evidence] was admtted in
evidence at trial” (People v Smth, 13 AD3d 1121, 1122, |v denied 4
NY3d 803; see also People v Soomerville, 6 AD3d 1232, |v denied 3 NY3d
648). In any event, we conclude that there was no basis for the court
to conduct a hearing (see Smth, 13 AD3d at 1122). To warrant a
heari ng on such a notion, a defendant nust make sufficient factual
all egations to denonstrate a personal legitinmte expectation of
privacy in the searched prem ses (see People v Scully, 14 NY3d 861
863-864), and defendant failed to do so here (see People v
Christian, 248 AD2d 960, |v denied 91 Ny2d 1006). Contrary to the
further contention of defendant in his main brief, the court did not
abuse its discretion in denying his CPL 330.30 (3) notion to set aside
the verdict on the ground of newy discovered evidence wi thout
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conducting a hearing. Defendant “failed to show that the allegedly
new evi dence coul d not have been discovered earlier in the exercise of
reasonabl e diligence” (People v Robertson, 302 AD2d 956, 958, |v

deni ed 100 Ny2d 542; see CPL 330.30 [3]; People v McCullough, 275 AD2d
1018, 1019, Iv denied 95 NY2d 936; People v Sharpe, 166 AD2d 620, 622-
623, |v denied 77 Ny2d 882).

By failing to renew his notion for a trial order of dismssa
after presenting evidence, defendant failed to preserve for our review
the contention in his main brief that the evidence is legally
insufficient to support the conviction (see People v H nes, 97 Ny2d
56, 61, rearg denied 97 NY2d 678). In any event, that contention is
wi thout nmerit (see generally People v Bl eakley, 69 NY2d 490, 495).

Def endant contends that he did not have constructive possession of the
cocai ne and gl assine envel opes found in a jar in the hotel room and
thus that the People failed to establish that he commtted the

of fenses. W reject that contention. “Were, as here, defendant is
not found in actual possession of drugs [that] were not in plain view,
t he Peopl e nust establish his [or her] constructive possession

wi th proof supporting the conclusion that he [or she] exercised

dom nion and control over the hotel roonf (People v Echavarria, 53
AD3d 859, 861, |v denied 11 NY3d 832; see generally People v

Mani ni, 79 Ny2d 561, 572-575). A prosecution witness testified at
trial that she rented three roons for defendant and his conpani ons and
that the roomin which the drugs were found was defendant’s room

Def endant testified at trial that he paid that witness for a room and
he admtted that he had a key to the roomin question. Wen the
police executed the search warrant, defendant and a worman were found
sleeping in that room There was nen’s clothing scattered throughout
the room and defendant admtted that a jacket and pair of shoes in
the room belonged to him Viewi ng the evidence in the |ight nost
favorable to the People (see People v Contes, 60 NY2d 620, 621), we
conclude that it is sufficient to establish defendant’s constructive
possession of the contents of the jar found in the hotel room (see
People v Ennis, 186 AD2d 145, 146, |v denied 81 Ny2d 762). Contrary
to defendant’s contention, the fact that other individuals had access
to that room does not preclude a finding of constructive possession by
def endant because possession may be joint (see Echavarria, 53 AD3d at
862; People v El hadi, 304 AD2d 982, 984, |v denied 100 NY2d 580).

View ng the evidence in light of the elenents of the crimes in this
nonjury trial (see People v Danielson, 9 NY3d 342, 349), we further
conclude that the verdict is not against the weight of the evidence
(see generally Bl eakl ey, 69 NY2d at 495).

W reject the contention of defendant in his main and pro se
suppl enental briefs that he was denied effective assistance of
counsel. Defendant failed “to denonstrate the absence of strategic or
other legitimte explanations for [defense] counsel’s” stipulation to
the adm ssion in evidence of the |aboratory report (People v
Ri vera, 71 Ny2d 705, 709; see People v Johnson, 30 AD3d 1042, 1043, |v
denied 7 Ny3d 790, 902). Defendant has also failed to denonstrate
t hat defense counsel was ineffective in his questioning of a defense
wi tness and his review of Rosario material. Viewi ng the evidence, the
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law, and the circunstances of this case in totality and as of the tinme
of the representation, we conclude that defendant received neani ngful
representation (see generally People v Baldi, 54 Ny2d 137, 147).

Def endant’ s remai ni ng contentions with respect to allegedly

i neffective assistance of counsel involve matters outside the record
on appeal, and thus the proper procedural vehicle for raising those
contentions is a notion pursuant to CPL 440.10 (see People v

Dunbar, 74 AD3d 1227, 1229; People v Slater, 61 AD3d 1328, 1329-1330,

| v denied 13 NY3d 749).

Def endant further contends in his main and pro se suppl enent al
briefs that the court failed to address an all eged Brady violation
t hat defendant raised at sentencing. That contention is not preserved
for our review (see generally People v Lundy, 48 AD3d 1046, |v denied
10 NY3d 936; People v Singh, 5 AD3d 403, Iv denied 2 NY3d 806) and, in
any event, it is without nmerit. “ ‘[I]t is well settled that evidence
is not deenmed to be Brady material when the defendant has know edge of
it,” and here the record establishes that defendant was aware [of the
evi dence in question]” (People v all, 38 AD3d 1341, 1341, |v denied 9
NY3d 852; see People v MO ain, 53 AD3d 556, |v denied 11 NY3d 791;
Singh, 5 AD3d 403). W have reviewed the remai ni ng contentions of
defendant in his pro se supplenental brief and conclude that they are
wi thout merit.

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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M CHAEL D. CALDWELL, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JANET C. SQOVES OF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL C. CREEN, DI STRICT ATTORNEY, ROCHESTER (LESLIE E. SWFT OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Monroe County Court (Alex R Renzi,
J.), rendered June 27, 2007. The judgnment convicted defendant, upon
his plea of guilty, of burglary in the first degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals from a judgnent convicting him
upon his plea of guilty, of burglary in the first degree (Penal Law §
140.30 [4]). We reject the contention of defendant that County Court
erred in refusing to suppress evidence obtained as a result of an
al l egedly unl awful arrest w thout conducting a hearing. |In support of
that part of the omi bus notion seeking to suppress such evidence,
def endant submtted only defense counsel’s affirmation containing
conclusory statenents, and he therefore failed to raise factual issues
sufficient to require a hearing (see CPL 710.60 [3] [Db]; see generally
Peopl e v Bryant, 8 NY3d 530, 533; People v Mendoza, 82 NY2d 415, 426).
When there is “no dispute as to the underlying facts, but only as to
application of the lawto the facts, . . . the notion [can] be
determ ned on papers al one” (Mendoza, 82 Ny2d at 427).

Contrary to the further contention of defendant, the court did
not abuse its discretion in denying his notion to withdraw the plea
W t hout conducting a hearing. “Only in the rare instance wll a
def endant be entitled to an evidentiary hearing” with respect to such
a notion (People v Tinsley, 35 Ny2d 926, 927) and, here, the
contention of defendant that he did not understand that he was
entering a guilty plea is belied by his statenents during the plea
col l oquy (see People v Janes, 71 AD3d 1465). Finally, the sentence is
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not unduly harsh or severe.

Patricia L. Mrrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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IN THE MATTER OF CHRI STINE L. KI NG
PETI TI ONER- APPELLANT,

\% ORDER

WLLI AM P. FOSTER, RESPONDENT- RESPONDENT.

BRUCE R BRYAN, SYRACUSE, FOR PETI TI ONER- APPELLANT.

D.J. & J.A CIRANDO ESQS., SYRACUSE (JOHN A. CI RANDO OF COUNSEL), FOR
RESPONDENT- RESPONDENT.

KELLY M CORBETT, ATTORNEY FOR THE CHI LDREN, FAYETTEVILLE, FOR KAI TLYN
E.F. AND ALEXYS M F.

Appeal from an order of the Fam |y Court, Onondaga County (Robert
J. Rossi, J.H O), entered August 27, 2009 in a proceedi ng pursuant to
Fam |y Court Act article 6. The order dism ssed the petition for
nodi fication of custody.

Now, upon reading and filing the stipulation to discontinue
appeal signed by the attorneys for the parties on Cctober 13 and 19,
2010,

It is hereby ORDERED that said appeal is unaninously dism ssed
wi t hout costs upon stipul ation.

Patricia L. Morgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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IN THE MATTER OF AYOCDEJI W

STEUBEN COUNTY DEPARTMENT OF SOCI AL SERVI CES, MVEMORANDUM AND ORDER
PETI TI ONER- RESPONDENT;

MONI QUE (W) C., RESPONDENT- APPELLANT.

D.J. &J.A CRANDO, ESQS., SYRACUSE (ELI ZABETH deV. MOELLER OF
COUNSEL), FOR RESPONDENT- APPELLANT.

FREDERI CK H. AHRENS, JR., COUNTY ATTORNEY, BATH (JESSI CA M DRAKE COF
COUNSEL), FOR PETI TI ONER- RESPONDENT.

CAROLYN KELLOGG JONAS, ATTORNEY FOR THE CHI LD, WELLSVI LLE, FOR AYCDEJI
W

Appeal from an order of the Famly Court, Steuben County (Joseph
W Latham J.), entered Septenber 11, 2009 in a proceedi ng pursuant to
Soci al Services Law 8§ 384-b. The order term nated the parental rights
of respondent.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menmor andum  Respondent not her appeals from an order adjudicating
the child at issue to be permanently negl ected and term nating her
parental rights with respect to him Contrary to the nother’s
contention, petitioner net its burden of establishing by clear and
convincing evidence that it exercised diligent efforts to encourage
and strengthen the parental relationship and to reunite the nother and
the child (see Social Services Law § 384-b [7] [a]; Matter of Noem
D., 43 AD3d 1303, |v denied 9 NY3d 814; see generally Matter of Sheila
G, 61 Ny2d 368, 373). Petitioner established that it provided nental
heal th and parenting services for the nother, famly counseling for
the nother and the child, and supervision and transportation for
visitati on when needed. W further conclude that the record supports
Fam |y Court’s determ nation that term nation of the nother’s parenta
rights with respect to the child, while allow ng the nother to have
post-term nation contact with him was in the best interests of the
child (see Matter of Samantha K., 59 AD3d 1012).

Entered: Novenber 12, 2010 Patricia L. Mrgan
Clerk of the Court
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IN THE MATTER OF KI MBERLY BRAY
PETI TI ONER- APPELLANT,
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ROBERT DESTEVENS, RESPONDENT- RESPONDENT.

DAVI S LAW OFFI CE, OSWEGO ( STEPHANIE N. DAVI S OF COUNSEL), FOR
PETI TI ONER- APPELLANT.

A.J. BOSMAN, ATTORNEY FOR THE CHI LD, ROVE, FOR NATHANI EL B.

Appeal from an order of the Famly Court, Oswego County (Bobette
J. Mrin, R), entered August 18, 2009 in a proceedi hg pursuant to
Fam |y Court Act article 6. The order dism ssed the petition for
nodi fi cation of custody.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the petitionis
reinstated and the matter is remtted to Famly Court, Oswego County,
for further proceedings on the petition.

Menorandum  Petitioner nother commenced this proceedi ng pursuant
to Famly Court Act article 6 seeking comunication, including
t el ephone contact, and visitation with the parties’ child. Famly
Court dism ssed the petition based on the failure of the nother to
conply with a prior order requiring that she “conpl ete her al cohol and
drug assessnent and physi ol ogi cal assessnent” as a condition precedent
to any further visitation with the child. The nother was incarcerated
at the time the order appealed fromwas entered, but she was rel eased
to parol e supervision during the pendency of this appeal. W note at
the outset that the nother’s release to parol e supervision does not
render the appeal noot inasnuch as the nother did not seek
comuni cation and visitation with the child only for the duration of
her incarceration (cf. Matter of Ryan MB. v Mary R, 43 AD3d 1304).

We conclude that the court erred in dismssing the petition based
on the nother’s failure to conply with a condition precedent. “It is
wel | settled that [comuni cation and] visitation with a noncustodi al
parent is generally presuned to be in a child s best interests”
(Matter of Mark C. v Patricia B., 41 AD3d 1317, 1318). A court | acks
authority to inpose conditions precedent to the resunption of a
parent’s contact and visitation with a child (see Matter of Haneed v
Al at awaneh, 19 AD3d 1135; Matter of Davenport v Quwel een, 5 AD3d
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1079). W therefore reverse the order, reinstate the petition and

remt the matter to Famly Court for further proceedings on the
petition.

Patricia L. Mrrgan

Ent er ed: November 12, 2010
Cerk of the Court
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IN THE MATTER OF ROBERT GRANDALL,
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\% ORDER

TRACY FETHERS, RESPONDENT- APPELLANT.

DAVI SON LAW OFFI CE, PLLC, CANANDAI GUA (MARY P. DAVI SON OF COUNSEL) ,
FOR RESPONDENT- APPELLANT.

VI VI AN CLARA STRACHE, ATTORNEY FOR THE CHI LDREN, BATH, FOR DEVON G
AND CHEYANNE G

Appeal from an order of the Fam |y Court, Steuben County (Peter
C. Bradstreet, A J.), entered Cctober 16, 2009 in a proceeding
pursuant to Famly Court Act article 6. The order granted petitioner
sol e custody of the parties’ child.

It is hereby ORDERED that said appeal is unaninously dism ssed
W thout costs as noot (see Kelly F. v Gegory A F., 34 AD3d 1277).

Patricia L. Mrrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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JAMES B. HANSEN AND ROBI N S. HANSEN,
PLAI NTI FFS- APPELLANTS,

\% ORDER
CAROUSEL CENTER COWVPANY, L.P. AND PYRAM D

MANAGEMENT GROUP, | NC., DEFENDANTS- RESPONDENTS.
(AND A THI RD- PARTY ACTI ON.)

FREDERI CK P. DAVIES, SYRACUSE, D.J. & J. A CIRANDO ESQS. (JOHN A
Cl RANDO OF COUNSEL), FOR PLAI NTI FFS- APPELLANTS.

GOLDBERG SEGALLA LLP, SYRACUSE ( MATTHEW LERNER OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprene Court, Onondaga County
(Donald A. Greenwod, J.), entered Septenber 10, 2009 in a personal
injury action. The order granted the notion of defendants for summary
j udgnent dism ssing the conplaint and denied the cross notion of
plaintiffs for partial summary judgnent.

It is hereby ORDERED t hat the order so appealed fromis

unani nously affirmed w thout costs for reasons stated in the decision
at Suprene Court.

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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NEW YORK STATE THRUWAY AUTHORI TY,
PLAI NTI FF- RESPONDENT,
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KTA- TATOR ENG NEERI NG SERVI CES, P.C.,
DEFENDANT- RESPONDENT.

KTA- TATOR ENG NEERI NG SERVI CES, P.C.,
THI RD- PARTY PLAI NTI FF- RESPONDENT,

Vv

LI BERTY | NSURANCE CORPORATI ON, THI RD- PARTY
DEFENDANT- APPELLANT.

LI BERTY | NSURANCE CORPORATI ON, SECOND- THI RD- PARTY
PLAI NTI FF- APPELLANT,

Vv

CONTI NENTAL | NSURANCE COMPANY, SECOND- THI RD- PARTY
DEFENDANT- RESPONDENT.

JAFFE & ASHER LLP, NEW YORK CITY (MARSHALL T. POTASHNER OF COUNSEL),
FOR THI RD- PARTY DEFENDANT- APPELLANT AND SECOND- THI RD- PARTY
PLAI NTI FF- APPELLANT.

COSTELLO, COONEY & FEARON, PLLC, SYRACUSE ( MAUREEN G FATCHERI C OF
COUNSEL), FOR SECOND- THI RD- PARTY DEFENDANT- RESPONDENT.

PH LLI PS LYTLE LLP, BUFFALO (W LLIAM D. CHRI ST OF COUNSEL), FOR
DEFENDANT- RESPONDENT AND THI RD- PARTY PLAI NTI FF- RESPONDENT.

ROACH, BROWN, MCCARTHY & CRUBER, P.C., BUFFALO (ELI ZABETH G. ADYMY OF
COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from a judgnment (denom nated decision and order) of the
Suprene Court, Erie County (Patrick H NeMyer, J.), entered January
8, 2010. The judgnment, insofar as appeal ed from declared that
Li berty I nsurance Corporation is the sole insurer of the costs of the
def ense for KTA-Tator Engineering Services, P.C. in the main action up
to the $100, 000 deductible/SIR in the insurance policy issued by
Conti nental |nsurance Conpany.
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It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Third-party defendant and second-third-party
plaintiff, Liberty Insurance Corporation (Liberty), contends on appeal
that Suprene Court erred in granting that part of the cross notion of
second-third-party defendant, Continental |nsurance Conpany
(Continental), seeking a declaration that Liberty is the sole insurer
of the costs of the defense for defendant-third-party plaintiff, KTA-

Tator Engi neering Services, P.C. (KTA), “in the main action up to the
$100, 000 deductible/[self-insured retention (SIR)] set forth in the
Continental [insurance] policy.” Liberty further contends that the

court erred in granting that part of Continental’s cross notion
seeking a declaration that Liberty and Continental “should share the
costs of defense of KTAin the main action on an equal . . . basis
foll owi ng the exhaustion of that $100,000 deductible/SIR” At the
outset, we agree with Liberty that the doctrine of |aw of the case
does not apply based on the prior judgnent that, inter alia, granted
KTA's prior notion for partial sunmary judgnent and granted in part
Continental’s prior cross notion seeking a declaration, nor does it
apply based on our decision in the prior appeal affirmng that

j udgnment (New York State Thruway Auth. v KTA-Tator Eng g Servs.,
P.C., 43 AD3d 1405). That doctrine “requires that once an issue is
judicially determned, it is deenmed to be conclusive as to courts of
co-ordinate jurisdiction” (Metropolitan Package Store Assn. v Koch, 89
AD2d 317, 321, appeal dism ssed 58 Ny2d 1112, 464 US 802, reh denied
464 US 1003; see Enmergency Enclosures, Inc. v National Fire Adj. Co.,
Inc., 68 AD3d 1658, 1663). Here, the issue whether Liberty was a
coinsurer with Continental was not previously judicially determ ned,
either explicitly or inplicitly, and Liberty therefore may raise that
i ssue on this appeal.

We neverthel ess conclude that the court properly issued the
decl arati on sought by Continental in its cross notion. Although the
Continental policy refers to a “deductible,” we conclude that the
policy actually contains a SIRin the anount of $100,000. “A SIR
differs froma deductible in that a SIRis an anobunt that an insured
retains and covers before insurance coverage begins to apply. Once a
SIRis satisfied, the insurer is then liable for anmbunts exceedi ng the
retention. In contrast, a deductible is an anmount that an insurer
subtracts froma policy anount, reducing the anount of insurance”
(Matter of Septenber 11th Liab. Ins. Coverage Cases, 333 F Supp 2d
111, 124 n 7; see Tokio Mar. & Fire Ins. Co. v Insurance Co. of N
Am , 262 AD2d 103).

It is well settled that a contract nust be read as a whole to
give effect and neaning to every term (see Village of Hanburg v
Ameri can Ref-Fuel Co. of N agara, 284 AD2d 85, 89, |v denied 97 Ny2d
603). Indeed, “[a] contract should be interpreted in a way [that]
reconciles all [of] its provisions, if possible” (G een Harbour
Honeowners’ Assn., Inc. v GH Dev. & Constr., Inc., 14 AD3d 963, 965;
see Village of Hanburg, 284 AD2d at 89). Here, the Continental policy
provided that the policy limt and $100, 000 “deducti bl e” included
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cl ai m expenses, which were defined to include defense costs. The
policy further provided that the policy |limt “applies as excess over
any deductible anmobunt.” Inasnuch as the policy explicitly provided
that the $100, 000 woul d not reduce the policy limt, it cannot be said
that the policy contained a deductible that would be subtracted from
the policy limts. W thus conclude that the Continental policy
contained a SIR and that Liberty was obligated to provide sole primary
coverage to KTA for its defense costs up to $100, 000 (see New York
State Dormtory Auth. v Scottsdale Ins. Co., 27 AD3d 1102).

The court properly determ ned that Liberty and Continental should
share equally in KTA's defense costs in excess of $100,000. The

Li berty policy provided coverage for general liability and excl uded
coverage for professional liability, whereas the Continental policy
provi ded coverage only for professional liability. *“Thus, while the

two policies provided coverage for the sane insured, the policies did
not insure the same risk” (Pennsylvania Manufacturers' Assn. Ins. Co.
v Liberty Mut. Ins. Co., 39 AD3d 1161, 1162, |Iv denied 9 NY3d 810; see
HRH Constr. Corp. v Conmercial Underwiters Ins. Co., 11 AD3d 321,

323, Iv denied 5 NY3d 705). W therefore reject Liberty’ s contention
that the court should have ordered Liberty and Continental to share
the defense costs on a pro rata basis pursuant to their different
policy limts (cf. Geat N. Ins. Co. v Mount Vernon Fire Ins. Co., 92
NY2d 682, 687; Federal Ins. Co. v Enpire Mut. Ins. Co., 181 AD2d 568,
569-570).

Patricia L. Mrrgan

Ent er ed: November 12, 2010
Cerk of the Court
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CA 10-01186
PRESENT: CENTRA, J.P., FAHEY, PERADOTTO, LINDLEY, AND GREEN, JJ.

WAYNE A. BO VI N, PLAI NTI FF- RESPONDENT,
\% MVEMORANDUM AND ORDER

THE MARRANO MARC EQUI TY CORP.,
DEFENDANT- APPELLANT.

KENNEY SHELTON LI PTAK NOMK LLP, BUFFALO (VWENDY A. SCOTT OF COUNSEL),
FOR DEFENDANT- APPELLANT.

CELLI NO & BARNES, P.C., BUFFALO (GREGCRY V. PAJAK OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (Tracey A
Banni ster, J.), entered Septenber 23, 2009 in a personal injury
action. The order, insofar as appealed from granted the notion of
plaintiff for |leave to anend the conpl aint nunc pro tunc.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff comenced this Labor Law and common-| aw
negl i gence action seeking danages for injuries he sustained while
installing a roof on a hone that was under construction. Suprene
Court properly granted plaintiff’s notion seeking | eave to anend the

conplaint with respect to the alleged |ocation of the accident. “The
proposed anendnent, based upon information that canme to |ight during
di scovery, will not prejudice defendant[] . . ., and it is not plainly

lacking in merit” (Haga v Pyke, 19 AD3d 1053, 1055; see Hernandez v
Cty of Yonkers, 74 AD3d 1025, 1026-1027; Haggerty v Everett Realty,
21 AD3d 268).

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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PRESENT: CENTRA, J.P., FAHEY, PERADOTTO, LINDLEY, AND GREEN, JJ.

RANDALL WEST, PLAI NTI FF- APPELLANT,
\% ORDER
FORTEQ NORTH AMERI CA, I NC., ET AL., DEFENDANTS,

AND ENGEL MACHI NERY, | NC., DEFENDANT- RESPONDENT.
(APPEAL NO. 1.)

THE KAMVHOLZ LAW FI RM FAI RPORT ( BRADLEY P. KAMMHOLZ OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

GALLO & | ACOVANGELO, LLP, ROCHESTER (LEONARD A. ROSNER OF COUNSEL),
FOR DEFENDANT- RESPONDENT ENGEL MACHI NERY, | NC.

Appeal from an order of the Suprene Court, Mnroe County (Thomas
A. Stander, J.), entered April 30, 2009 in a personal injury action.
The order denied the cross notion of plaintiff for |eave to anend the
conpl ai nt.

It is hereby ORDERED t hat the order so appealed fromis

unani nously affirmed w thout costs for reasons stated in the decision
at Suprene Court.

Patricia L. Morgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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PRESENT: CENTRA, J.P., FAHEY, PERADOTTO, LINDLEY, AND GREEN, JJ.

RANDALL WEST, PLAI NTI FF- APPELLANT,
\% ORDER
FORTEQ NORTH AMERI CA, I NC., ET AL., DEFENDANTS,

AND ENGEL MACHI NERY, | NC., DEFENDANT- RESPONDENT.
(APPEAL NO. 2.)

THE KAMVHOLZ LAW FI RM FAI RPORT ( BRADLEY P. KAMMHOLZ OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

GALLO & | ACOVANGELO, LLP, ROCHESTER (LEONARD A. ROSNER OF COUNSEL),
FOR DEFENDANT- RESPONDENT ENGEL MACHI NERY, | NC.

Appeal from an order of the Suprene Court, Mnroe County (Thomas
A. Stander, J.), entered August 14, 2009 in a personal injury action.
The order granted the notion of defendant Engel Machinery, Inc. for
sumary judgnent and di sm ssed the conplaint against it.

It is hereby ORDERED t hat the order so appealed fromis

unani nously affirmed w thout costs for reasons stated in the decision
at Suprene Court.

Patricia L. Morgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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PRESENT: CENTRA, J.P., FAHEY, PERADOTTO, LINDLEY, AND GREEN, JJ.

RANDALL WEST, PLAI NTI FF- APPELLANT,
\% ORDER

FORTEQ NORTH AMERI CA, INC., M KRON CORPORATI ON
ROCHESTER, AXXI CON COMPONENTS ROCHESTER, | NC.,
DEFENDANTS- RESPONDENTS,

ET AL., DEFENDANTS.

(APPEAL NO. 3.)

THE KAMVHOLZ LAW FI RM FAI RPORT ( BRADLEY P. KAMMHOLZ OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

TREVETT CRI STO SALZER & ANDOLI NA P. C., ROCHESTER ( AMANDA R. | NSALACO
OF COUNSEL), FOR DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprene Court, Mnroe County (Thomas
A. Stander, J.), entered Cctober 5, 2009. The order granted the
notion of defendants Forteq North America, Inc., Mkron Corporation
Rochest er and Axxi con Conponents Rochester, Inc. to dismss the
conpl ai nt agai nst those parties.

It is hereby ORDERED that the order so appealed fromis

unani nously affirmed wi thout costs for reasons stated in the decision
at Suprene Court.

Patricia L. Mrrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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KA 08-00030
PRESENT: SM TH, J.P., PERADOTTO, CARNI, SCONI ERS, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER
LAVARCUS DEAN, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER ( GRAZI NA MYERS OF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL C. CGREEN, DI STRICT ATTORNEY, ROCHESTER (STEPHEN X. O BRI EN OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Monroe County Court (Alex R Renzi,
J.), rendered Septenber 12, 2007. The judgnent convicted defendant,
upon his plea of guilty, of attenpted crimnal possession of a weapon
in the second degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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PRESENT: SM TH, J.P., PERADOTTO, CARNI, SCONI ERS, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

RONALD K. STILES, DEFENDANT- APPELLANT.

ADAM H. VANBUSKI RK, AURCRA, FOR DEFENDANT- APPELLANT.

JON E. BUDELMANN, DI STRI CT ATTORNEY, AUBURN ( CHRI STOPHER VALDI NA OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Cayuga County Court (Thomas G
Leone, J.), rendered Septenber 24, 2009. The judgnment convicted
def endant, upon his plea of guilty, of rape in the third degree and
crimnal sexual act in the third degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal froma judgnment convicting himupon his
plea of guilty of rape in the third degree (Penal Law § 130.25 [2])
and crimnal sexual act in the third degree (8§ 130.40 [2]), defendant
contends that County Court erred in inposing a greater sentence than
that agreed to at the tinme of the plea. W reject that contention.
The court “retains discretion in fixing an appropriate sentence up
until the tinme of the sentencing” (People v Schultz, 73 Ny2d 757,
758). Indeed, it is well established that “the sentencing decision is
a matter conmtted to the exercise of the court’s discretion and that
it can be made only after careful consideration of all facts available
at the time of sentencing” (People v Farrar, 52 NY2d 302, 305). Here,
the court received information in the presentence report warranting
enhancenent of the negotiated sentence and properly afforded defendant
the opportunity to withdraw his plea before inposing the enhanced
sentence (see People v Herber, 24 AD3d 1317, |v denied 6 NY3d 814;
Peopl e v Langworthy, 1 AD3d 1013, |v denied 2 NY3d 763; People v
Jackson, 216 AD2d 950, |v denied 86 Ny2d 796).

Contrary to defendant’s further contention, the court properly
directed that the sentence inposed for rape in the third degree run
consecutively to the sentence inposed for crimnal sexual act in the
third degree, inasmuch “as each count involved a separate sexual act
constituting a distinct offense” (People v Colon, 61 AD3d 772, 773, |lv
denied 13 NY3d 743; see People v Lussier, 298 AD2d 763, 765, |v denied
99 Ny2d 630; People v Benn, 213 AD2d 489, |v denied 85 NY2d 969). The
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sentence is not unduly harsh or severe. W have reviewed defendant’s
remai ni ng contention and conclude that it is without nerit.

Patricia L. Mrrgan

Ent er ed: November 12, 2010
Cerk of the Court
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KA 09- 00939
PRESENT: SM TH, J.P., PERADOTTO, CARNI, SCONI ERS, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

RONALDO M DONALD, DEFENDANT- APPELLANT.

MJULDOON & GETZ, ROCHESTER ( GARY MJULDOON OF COUNSEL), FOR
DEFENDANT- APPELLANT.

M CHAEL C. CGREEN, DI STRICT ATTORNEY, ROCHESTER (STEPHEN X. O BRI EN OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprenme Court, Monroe County
(Joseph D. Valentino, J.), rendered April 21, 2009. The judgnent
convi cted defendant, upon his plea of guilty, of robbery in the first
degr ee.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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KA 09-00201
PRESENT: SM TH, J.P., PERADOTTO, CARNI, SCONI ERS, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

HENRY COX, DEFENDANT- APPELLANT.

KATHLEEN P. REARDON, ROCHESTER, FOR DEFENDANT- APPELLANT.

M CHAEL C. GREEN, DI STRI CT ATTORNEY, ROCHESTER (EL| ZABETH CLI FFORD OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Suprene Court, Monroe County
(Francis A Affronti, J.), rendered April 29, 2008. The judgnent
convi cted defendant, upon a jury verdict, of robbery in the first
degree (two counts).

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal froma judgnment convicting himupon a jury
verdict of two counts of robbery in the first degree (Penal Law 8
160. 15 [1], [2]), defendant contends that Suprene Court erred in
refusing to grant a mstrial based on the testinony of a prosecution
wi tness that he was required to undergo a pol ygraph exam nation as
part of a plea agreenent. W reject that contention. The record
establishes that the testinony was elicited by defense counsel in
cross-exam ning that witness, and that the court instructed the jury
that the testinony was not relevant and twice directed the jury to
disregard it. W conclude that the court’s curative instructions
“ ‘were sufficient to alleviate any prejudice to defendant’ ” and thus
that the court did not abuse its discretion in refusing to grant a
m strial (People v Robinson, 309 AD2d 1228, 1229, |v denied 1 NY3d
579; see People v Adeline, 122 AD2d 61, |v denied 69 Ny2d 707; see
generally People v Otiz, 54 Ny2d 288, 292).

Def endant further contends that he was deprived of a fair trial
by prosecutorial msconduct on summation. Wth respect to that part
of the summation to which defendant objected, we note that the court
i ssued an i mredi ate curative instruction and that defendant did not
further object or seek a mstrial. Thus, “the curative instruction
‘must be deened to have corrected [any] error to the defendant’s
satisfaction’” ” (People v Sweeney, 15 AD3d 917, 917, Iv denied 4 NY3d
891, quoting People v Heide, 84 Ny2d 943, 944). Defendant failed to
preserve for our review his contention with respect to the renai nder
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of the comments on summation (see CPL 470.05 [2]), and we decline to
exerci se our power to review his contention wth respect to those
remai ni ng comrents as a matter of discretion in the interest of
justice (see CPL 470.15 [6] [a]). Defendant also failed to preserve
for our review his contention that the testinony of the acconplice was
not sufficiently corroborated, as required by CPL 60.22 (1) (see CPL
470.05 [2]), and in any event that contention is wthout nerit (see
generally People v Reone, 15 NY3d 188, 191-192). Contrary to
defendant’ s further contention, viewi ng the evidence in |ight of the
el enents of the crines as charged to the jury (see People v Daniel son
9 NY3d 342, 349), we conclude that the verdict is not against the

wei ght of the evidence (see generally People v Bl eakl ey, 69 Ny2d 490,
495) .

We reject the further contention of defendant that remarks of the
court at sentencing indicated that the court, in determ ning an
appropriate sentence, inproperly considered the nmurder charges of
whi ch defendant was acquitted (see People v G een, 72 AD3d 1601, 1602;
Peopl e v Cal deron, 66 AD3d 314, 322, |Iv denied 13 Ny3d 858; cf. People
v Reeder, 298 AD2d 468, |v denied 99 Ny2d 538). Defendant is correct
that, during the sentencing proceedings, the court nentioned that a
deat h had occurred and noted the | oss sustained by the famly of the
victim “Manifestly, a sentencing court nust consider al
circunstances relating to the crine and the defendant when inposing a
sentence follow ng conviction (see generally Penal Law 8§ 65.00 [ 1]
[a]). Accordingly, defendant’s acquittal on the [murder charges] did
not require [Suprene] Court to overl ook the fact that the
ci rcunst ances of defendant’s crine included a death” (People v Hamin,
21 AD3d 701, 702, Iv denied 5 NY3d 852). Furthernore, the robbery
charge of which defendant was convicted in count three required that
t he Peopl e prove that defendant or another participant in the crine
caused a non-participant in the crime to sustain a serious physical
injury (see 8 160.15 [1]), which is defined, inter alia, as “physical

injury which . . . causes death” (8 10.00 [10]). Therefore, in
i nposi ng sentence, the court properly conmented upon one of the
el enents of a crinme of which defendant was convicted. |In addition,

the court repeatedly noted that it was only considering the robbery
charges of which defendant was convicted in inposing the sentence.
Al so contrary to defendant’s contention, the sentence is not unduly
harsh or severe.

We have consi dered defendant’s remai ni ng contentions and concl ude
that they are without nerit.

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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PRESENT: SM TH, J.P., PERADOTTO, CARNI, SCONI ERS, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

MONTRELL A. BARNES, DEFENDANT- APPELLANT.

JOHN E. TYO, SHORTSVI LLE, FOR DEFENDANT- APPELLANT.

R M CHAEL TANTILLO, DI STRICT ATTORNEY, CANANDAI GUA (JAMES B. RITTS OF
COUNSEL), FOR RESPONDENT.

Appeal from an order of the Ontario County Court (Frederick G
Reed, J.), dated August 3, 2009. The order determ ned that defendant
is alevel tw risk pursuant to the Sex O fender Registration Act.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Patricia L. Mrrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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PRESENT: SM TH, J.P., PERADOTTO, CARNI, SCONIERS, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

DOUGLAS CLARKSON, DEFENDANT- APPELLANT.

DAVI D P. ELKOVI TCH, AUBURN, FOR DEFENDANT- APPELLANT.

JON E. BUDELMANN, DI STRI CT ATTORNEY, AUBURN ( CHRI STOPHER T. VALDI NA OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Cayuga County Court (Mark H
Fandrich, J.), rendered Novenber 18, 2008. The judgnment convicted
def endant, upon a jury verdict, of endangering the welfare of a child
(two counts) and course of sexual conduct against a child in the
second degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals from a judgnent convicting him
after a jury trial, of course of sexual conduct against a child in the
second degree (Penal Law 8§ 130.80 [1] [a]) and two counts of
endangering the welfare of a child (8 260.10 [1]). Defendant failed
to preserve for our review his contention that the verdict is
repugnant insofar as the jury found himguilty of course of sexual
conduct against a child and acquitted himof 23 counts of sexual abuse
in the first degree under Penal Law 8§ 130.65 (3) with respect to the
sanme victim (see People v Alfaro, 66 NY2d 985, 987; People v Haberer,
24 AD3d 1283, 1284, |Iv denied 7 NY3d 756, 848). In any event, that
contention is without nerit inasnuch as each of the 23 counts of
sexual abuse alleged that the abuse occurred within a specified one-
week period, while the single count of course of sexual conduct
against a child alleged only that two or nore acts of sexual conduct
were commtted over a period of tinme “not |less than three nonths in
duration, nanely between Cctober 6, 2006 and January 5, 2007.” W
further reject defendant’s contention that County Court abused its
di scretion in refusing to admt evidence that an individual who was
dating the victims nmother during the relevant tine period had been
convicted of a sex crime in 2005. “ *Wiile evidence tending to show
t hat anot her party m ght have conmtted the crinme would be adm ssibl e,
before such testinony can be received there nust be such proof of
connection with it, such a train of facts or circunstances as tend
clearly to point out soneone besides the [defendant] as the guilty
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party’ 7 (People v Schulz, 4 NY3d 521, 529, quoting Geenfield v
People, 85 NY 75, 89). “ ‘Renote acts, disconnected and outside of
the crime itself, cannot be separately proved  to show that soneone
ot her than the defendant commtted the crinme” (id.). W conclude
under the circunstances of this case that proof of the conviction of
the individual dating the victims nother would have caused “undue
del ay, prejudice and confusion” (id.).

The court also properly refused to allow defendant to “introduce
extrinsic evidence on a collateral matter solely to inpeach [the]
credibility” of the victim (People v Alvino, 71 NY2d 233, 247; see
Peopl e v Simons, 21 AD3d 1275, |v denied 6 NY3d 781), i.e., unfounded
reports made by the victimto Child Protective Services (see Soci al
Services Law 8 412 [6]). Contrary to defendant’s contention, the
People did not fail to turn over Brady material in a tinely manner.
Even assum ng, arguendo, that the material at issue was excul patory,
we note that defendant received it “as part of the Rosario material
provi ded to himand was given a nmeani ngful opportunity to use the
excul patory evi dence” (People v M ddl ebrooks, 300 AD2d 1142, 1143-
1144, |v denied 99 Ny2d 630). Defendant failed to preserve for our
review his contention that the evidence is legally insufficient to
support the conviction (see People v H nes, 97 Ny2d 56, 61, rearg
denied 97 Ny2d 678). In any event, we conclude that the evidence,
viewed in the Iight nost favorable to the People (see People v Contes,
60 NY2d 620, 621), is legally sufficient to support the conviction.
Furthernore, viewing the evidence in light of the crimes as charged to
the jury (see People v Danielson, 9 NY3d 342, 349), we reject
defendant’ s contention that the verdict is against the weight of the
evi dence (see generally People v Bl eakl ey, 69 NY2d 490, 495).

Finally, we conclude that defendant was not denied effective
assi stance of counsel (see generally People v Baldi, 54 Ny2d 137,
147), and that the sentence is not unduly harsh or severe.

Patricia L. Morgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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PRESENT: SM TH, J.P., PERADOTTO, CARNI, SCONI ERS, AND GORSKI, JJ.

IN THE MATTER OF AUDRI ANNA W, ANJALI NA W,

AND MARANDA J.

------------------------------------------- ORDER
ERI E COUNTY DEPARTMENT OF SCCI AL SERVI CES,

PETI TI ONER- RESPONDENT;

JOANNA W, RESPONDENT,
AND MARTI N L., RESPONDENT- APPELLANT.

CHARLES J. GREENBERG, BUFFALO, FOR RESPONDENT- APPELLANT.
JOSEPH T. JARZEMBEK, BUFFALO, FOR PETI TI ONER- RESPONDENT.
DAVI D C. SCHOPP, ATTORNEY FOR THE CHI LDREN, THE LEGAL Al D BUREAU CF

BUFFALO, | NC., BUFFALO (CHARLES D. HALVORSEN OF COUNSEL), FOR
AUDRI ANNA W, ANJALI NA W, AND MARANDA J.

Appeal from an order of the Famly Court, Erie County (Patricia
A Maxwell, J.), entered August 17, 2009 in a proceedi ng pursuant to
Fam |y Court Act article 10. The order determ ned that respondent
Martin L. had neglected the children.

It is hereby ORDERED that the order so appealed fromis

unani nously affirmed wi thout costs for reasons stated in the decision
at Famly Court.

Patricia L. Mrrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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PRESENT: SM TH, J.P., PERADOTTO, CARNI, SCONI ERS, AND GORSKI, JJ.

IN THE MATTER OF ROSEMARI E B., PETI TI ONER,
\% ORDER

CAROL C., RESPONDENT- APPELLANT,
RONNI E C. AND CATTARAUGUS COUNTY DEPARTMENT
OF SOCI AL SERVI CES, RESPONDENTS- RESPONDENTS.

D.J. & J.A. CIRANDO, ESQS., SYRACUSE (ELI ZABETH deV. MOELLER OF
COUNSEL), FOR RESPONDENT- APPELLANT.

STEPHEN J. RILEY, OLEAN, FOR RESPONDENT- RESPONDENT CATTARAUGUS COUNTY
DEPARTMENT OF SOCI AL SERVI CES.

SCHAVON R. MORGAN, ATTORNEY FOR THE CHI LD, MACH AS, FOR THOR C.

Appeal froman order of the Famly Court, Cattaraugus County
(M chael L. Nenno, J.), entered July 15, 2009 in a proceedi ng pursuant
to Famly Court Act article 6. The order dism ssed the petition.

It is hereby ORDERED that said appeal is unaninously dism ssed
W thout costs (Matter of Rivera v Perez, 299 AD2d 944).

Patricia L. Mrrgan

Ent er ed: November 12, 2010
Cerk of the Court
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PRESENT: SM TH, J.P., PERADOTTO, CARNI, SCONI ERS, AND GORSKI, JJ.

IN THE MATTER OF M KIA H AND NI ANNl H

ERI E COUNTY DEPARTMENT OF SOCI AL SERVI CES, MVEMORANDUM AND ORDER
PETI TI ONER- RESPONDENT;

MONI QUE K., RESPONDENT- APPELLANT.
(APPEAL NO. 1.)

CHARLES J. GREENBERG BUFFALO, FOR RESPONDENT- APPELLANT.
JOSEPH T. JARZEMBEK, BUFFALO, FOR PETI TI ONER- RESPONDENT.

SHEI LA SULLI VAN DI CKI NSON, ATTORNEY FOR THE CHI LDREN, BUFFALO, FOR
MKIA H AND NI ANNI H

Appeal from an anmended order of the Family Court, Erie County
(Patricia AL Maxwell, J.), entered August 11, 2009 in a proceedi ng
pursuant to Social Services Law 8 384-b. The amended order term nated
the parental rights of respondent.

It is hereby ORDERED that the anmended order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  These two consol i dated appeals arise froma petition
to termnate the parental rights of respondent nother with respect to
her children. The nother consented to a finding of permanent negl ect
Wi th respect to her two daughters, and Famly Court entered a default
order termnating her parental rights with respect to her son. In
appeal No. 1, the nother appeals froman order, entered after a
di spositional hearing, term nating her parental rights with respect to
her two daughters and, in appeal No. 2, she appeals from an order
denying her notion to vacate the default order entered with respect to
her son.

We note at the outset that the court issued an anended deci sion
and order in appeal No. 1 that superseded the order from which the
nmot her appeals. W neverthel ess exercise our discretion to treat the
notice of appeal as valid and deemthe appeal as taken fromthe
anended order (see CPLR 5520 [c]; MIler v Richardson, 48 AD3d 1298,
1300, |Iv denied 11 NY3d 710).

Addressing the nerits of the anmended order in appeal No. 1, we
reject the contention of the nother that the court erred in
term nating her parental rights with respect to her daughters.
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Petitioner established that the nother failed to conply wth her
service plan, inasmuch as she did not successfully conplete substance
abuse and donestic viol ence counseling. Indeed, the record supports
the court’s conclusion that she continued to use drugs after she
stipulated to the finding of permanent neglect. Contrary to the
contention of the nother, “ ‘[t]he progress made by [her] in the
nmont hs precedi ng the di spositional determ nation was not sufficient to
warrant any further prolongation of the child[ren]’s unsettled
famlial status’ ” (Matter of Roystar T., 72 AD3d 1569, 1569, Iv

deni ed 15 NY3d 707; see Matter of Elijah D., 74 AD3d 1846, 1847).

Al so contrary to the contention of the nother, the court did not abuse
its discretion in refusing to enter a suspended judgnment with respect
to her daughters. “Freeing the child[ren] for adoption provided
[then] with prospects for permanency and sone sense of the stability
[they] deserved, rather than the perpetual |inbo caused by unfulfilled
hopes of returning to [the nother’s] care” (Matter of Raine QQ, 51
AD3d 1106, 1107, |v denied 10 NY3d 717).

We conclude in appeal No. 2 that the court did not abuse its
di scretion in denying the notion of the nother seeking to vacate the
default order term nating her parental rights with respect to her son.
As previously noted, a petition was filed seeking to term nate her
parental rights, and the nother consented to a finding of permanent
negl ect on the petition only concerning her two daughters. She failed
to appear on the petition in connection with her son, however, and in
nmoving to vacate the default order she failed to establish a
reasonabl e excuse for her failure to appear and a neritorious defense
to the petition with respect to her son (see Matter of Raynond Ant hony
A., 192 AD2d 529, Iv dism ssed 82 Ny2d 706).

Patricia L. Mrrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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IN THE MATTER OF NOREON K

ERI E COUNTY DEPARTMENT OF SOCI AL SERVI CES, MVEMORANDUM AND ORDER
PETI TI ONER- RESPONDENT;

MONI QUE K., RESPONDENT- APPELLANT.
(APPEAL NO. 2.)

CHARLES J. GREENBERG BUFFALO, FOR RESPONDENT- APPELLANT.
JOSEPH T. JARZEMBEK, BUFFALO, FOR PETI TI ONER- RESPONDENT.

SHEI LA SULLI VAN DI CKI NSON, ATTORNEY FOR THE CHI LD, BUFFALO, FOR
NOREON K.

Appeal from an order of the Famly Court, Erie County (Patricia
A Maxwell, J.), entered August 11, 2009 in a proceedi ng pursuant to
Soci al Services Law 8 384-b and Fam |y Court Act article 6. The order
denied the notion of respondent to vacate a default order.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Same Menorandumas in Matter of Mkia H ([appeal No. 1 _ AD3d
[ Nov. 12, 2010]).

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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W LLI AM VANDUSEN, RESPONDENT- APPELLANT.

JOHN T. NASCI, ROVE, FOR RESPONDENT- APPELLANT.

Appeal from an order of the Famly Court, Oneida County (Joan E
Shkane, J.), entered August 24, 2009 in a proceedi ng pursuant to
Fam |y Court Act article 4. The order adjudged that defendant mnust
make a cash undertaking in the anmbunt of $5,000 in order to purge
hi msel f of a remand comm tnent of the court.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum In this proceeding pursuant to Fam |y Court Act
article 4, respondent appeals froman order in which Famly Court
directed himto nmake a cash undertaking for child support arrears in
t he anpunt of $5,000 in order to purge hinself of a six-nonth jail
sentence. We affirm

Pursuant to Famly Court Act 8 454 (3) (a), “[u]pon a finding by
the court that a respondent has willfully failed to obey any | awf ul

order of support, the court . . . may in addition to or in lieu of any
or all of the powers conferred in subdivision two of this section or
any other section of law. . . commt the respondent to jail for a

termnot to exceed six nonths” (see generally Matter of Powers v
Powers, 86 NY2d 63).

To the extent that respondent contends that the court erred in
finding that he willfully violated the child support order, we note
that petitioner made out a prim facie case by asserting respondent’s
failure to pay, which respondent did not dispute (see id. at 69). The
burden then shifted to respondent to establish his inability to nake
the required paynents, and respondent failed to “offer [any]
conpetent, credible evidence of his inability” to do so (id. at 69-
70). The contention of respondent that he believed that a sum of
money was being wongfully withheld by the State of Texas is
unavai ling. The record contains no evidence of his efforts to obtain
that noney (see generally Matter of Bucek v Rogers, 301 AD2d 973, 974)
and, in any event, the record establishes that he had the financial
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ability to make the child support paynents after the issuance of the
order of support (see Matter of Leslie v Rodriguez, 303 AD2d 1016,
1017; Matter of Mddica v Thonpson, 258 AD2d 653). W note in addition
t hat respondent presented no evidence that he was unable to find

enpl oynment (see Leslie, 303 AD2d at 1017).

We reject the contention of respondent that the court erred in
declining to accept his offer to turn over to petitioner his entire
paycheck froma job that he had not yet begun. Inasnmuch as a willful
violation of the support order had been established, the court had the
di scretion pursuant to Fam |y Court Act 8 454 to reject respondent’s
offer and to inpose a jail sentence, without considering “alternative
enforcenent neasures” (Powers, 86 Ny2d at 71). Finally, the court did
not abuse its discretion in inposing the maxi mumterm of six nonths,
particularly in view of the fact that respondent “made no effort to
conply” with the order of support (Matter of Houk v Meyer, 263 AD2d
688, 689).

Patricia L. Morgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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IN THE MATTER OF ANNASTASI A C

CATTARAUGUS COUNTY DEPARTMENT OF SOCI AL MVEMORANDUM AND ORDER
SERVI CES, PETI TI ONER- RESPONDENT;

RONNIE C., RESPONDENT- APPELLANT.
(APPEAL NO. 1.)

CARR SAGLI MBEN LLP, OLEAN (JAY D. CARR OF COUNSEL), FOR
RESPONDENT- APPELLANT.

STEPHEN J. RILEY, OLEAN, FOR PETI TI ONER- RESPONDENT.

SCHAVON R. MORGAN, ATTORNEY FOR THE CHI LD, MACHI AS, FOR ANNASTASI A C.

Appeal from an order of the Fam |y Court, Cattaraugus County
(Mchael L. Nenno, J.), entered June 30, 2009 in a proceedi ng pursuant
to Famly Court Act article 10. The order, anong other things,
adj udged that respondent had negl ected the subject child.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum I n these consolidated appeal s, respondent father
appeals fromtw orders adjudging that he had abused one of his
children and derivatively neglected two of his other children as a
result of that abuse. Contrary to the sole contention of the father
on appeal, the out-of-court allegations of abuse nade by one child
agai nst himwere sufficiently corroborated (see Matter of Annastasia
C. [appeal No. 3] _ AD3d __ [Nov. 12, 2010]).

Patricia L. Morgan

Ent er ed: November 12, 2010
Cerk of the Court
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IN THE MATTER OF LOKI C. AND W LLOWC.

CATTARAUGUS COUNTY DEPARTMENT OF SOCI AL MVEMORANDUM AND ORDER
SERVI CES, PETI TI ONER- RESPONDENT;

RONNIE C., RESPONDENT- APPELLANT.
(APPEAL NO. 2.)

CARR SAGLI MBEN LLP, OLEAN (JAY D. CARR OF COUNSEL), FOR
RESPONDENT- APPELLANT.

STEPHEN J. RILEY, OLEAN, FOR PETI TI ONER- RESPONDENT.

SCHAVON R. MORGAN, ATTORNEY FOR THE CHI LDREN, MACHI AS, FOR LOKI C. AND
W LLOW C.

Appeal from an order of the Famly Court, Cattaraugus County
(M chael L. Nenno, J.), entered June 30, 2009 in a proceedi ng pursuant
to Fam|ly Court Act article 10. The order, anong other things,
adj udged that respondent had abused WIllow C. and negl ected Loki C.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Same Menorandumas in Matter of Annastasia C. ([appeal No. 1]
AD3d __ [Nov. 12, 2010]).

Patricia L. Mrgan

Ent er ed: November 12, 2010
Cerk of the Court
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LI SA BENET, ASSESSCR, RI CHMOND BOARD OF

ASSESSMVENT REVI EW AND TOMN OF RI CHMOND,
RESPONDENTS- RESPONDENTS.

SEAN T. HANNA, WEBSTER, FOR PETI TI ONER- APPELLANT.

JONES & MORRI'S, VICTOR (MATTHEW A, MOTI WALA OF COUNSEL), FOR
RESPONDENTS- RESPONDENTS.

Appeal from an order of the Suprene Court, Ontario County
(WIlliamF. Kocher, A J.), entered June 12, 2009 in a proceedi ng
pursuant to RPTL article 7. The order, insofar as appealed from
deni ed the notion of petitioner for summary judgnent.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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HOSPI TALI TY MOTELS USA, I NC., ALSO KNOWN
AS TRAVEL LODGE, DEFENDANT- APPELLANT.

COHEN & LOVBARDO, P.C., BUFFALO (JONATHAN D. COX OF COUNSEL), FOR
DEFENDANT- APPELLANT.

BENNETT, DI FI LI PPO & KURTZHALTS, LLP, EAST AURORA ( MAURA C. SEI BOLD OF
COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, N agara County (Ral ph
A. Boniello, 11, J.), entered Cctober 15, 2009 in a personal injury
action. The order denied the notion of defendant for sunmary judgnent
di sm ssing the conplaint.

It is hereby ORDERED that the order so appealed fromis

unani nously affirmed wi thout costs for reasons stated in the decision
at Suprene Court.

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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CAROL C., RESPONDENT- APPELLANT.
(APPEAL NO. 3.)

D.J. &J.A C RANDO, ESQS., SYRACUSE (ELI ZABETH deV. MOELLER OF
COUNSEL), FOR RESPONDENT- APPELLANT.

STEPHEN J. RILEY, OLEAN, FOR PETI TI ONER- RESPONDENT.

SCHAVON R MORGAN, ATTORNEY FOR THE CHI LDREN, MACHI AS, FOR ANNASTASI A
C, LOKI C, AND WLLOWC.

Appeal from an order of the Fam |y Court, Cattaraugus County
(Mchael L. Nenno, J.), entered June 30, 2009 in a proceedi ng pursuant
to Famly Court Act article 10. The order, anong other things,
adj udged t hat respondent had negl ected the subject children and pl aced
subj ect children in the custody of petitioner.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |aw by vacating the findings that
respondent “permtted the two older children to attend school daily
both dirty and i nappropriately dressed and did not adm nister [the
ol der child s] nmedication in accordance with the direction by his
doctor” and as nodified the order is affirmed w thout costs.

Menorandum  Respondent not her appeals from an order adj udging
that she neglected three of her children. The finding of neglect is
based in part on a finding by Famly Court that the nother “failed to
take appropriate action to protect the children fromtheir father”
when she was told that one of the three children was abused by the
father (see Matter of Annastasia C. [appeal No. 1] = AD3d ___ [ Nov.
12, 2010]). We reject the nother’s contention that the out-of-court
statenents of one of the children were not sufficiently corroborated
to establish that the father had abused that child (see Famly C Act
8§ 1046 [a] [vi]; Matter of Col berdee C., 2 AD3d 1316; Matter of Addie
F., 22 AD3d 986, 987). Here, the child s out-of-court statenents were
sufficiently corroborated by, inter alia, the testinony of an
exam ni ng physician, who opined that the child s synptons were
consistent with sexual abuse (see Matter of Tristan R, 63 AD3d 1075,
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1077; Col berdee C., 2 AD3d at 1317), as well as by the testinony of a
psychol ogi st, who opined that the child s statenents made during a

vi deot aped i nterview between the child and a caseworker for child
protective services were credible (see Matter of Victoria KK, 233
AD2d 801, 802-803). W also reject the further contention of the

not her that the court erred in admtting the videotaped interviewin
evidence. The accuracy and authenticity of the videotape was
sufficiently established by the testinony of the caseworker during the
fact-finding hearing (see generally Matter of Hrsh v Stern, 74 AD3d
967). Thus, contrary to the nother’s contention, the evidence is
sufficient to support the finding that the nother neglected all three
chil dren based on her failure to take appropriate action follow ng the
abuse of one child by the father. That failure “denonstrated a
fundanmental defect in [her] understanding of the duties and

obl i gati ons of parenthood and created an atnosphere detrinental to the
physi cal, nmental and enotional well-being” of the children (Matter of
Lynelle W, 177 AD2d 1008, 1009; see § 1012 [f] [i]).

Al t hough we conclude that the evidence is sufficient to establish
that the nother neglected the three children, we agree with the nother
that the evidence is insufficient to support the specific findings
that she neglected the two older children with respect to the manner
in which she permtted themto attend school, both “dirty and
i nappropriately dressed,” and with respect to her alleged failure to
adm ni ster nedication to the oldest child in accordance with the
direction of his physician. W therefore nodify the order by vacating
those findings. “[A] finding of neglect nay be entered where, ‘though
[ being] financially able to do so or offered financial or other
reasonabl e neans to do so,’ a parent fails to provide the child[ren]
wi th adequate cl ot hing and basic nedical care” (Matter of Jalesa P.

75 AD3d 730, 732, quoting Family C Act 8§ 1012 [f] [i] [A]). No

evi dence was presented at the fact-finding hearing concerning the
financial status of the nother and her ability to provi de adequate
clothing (see id. at 732-733). Simlarly, although petitioner
presented evidence that the prescription nedications for the ol der
child were | ow or had not been filled in a few nonths, there was
insufficient evidence of that child s need for the nedication or the
appropri ate dosage thereof (see id.).

Patricia L. Mrrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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Appeal from an order of the Suprene Court, Erie County (Gerald J.
Whal en, J.), entered January 13, 2010 in a personal injury action.
The order deni ed defendants’ notion for summary judgnent.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the notion is granted
and the conplaint is dismssed.

Menorandum I n this Labor Law and conmon-| aw negl i gence action
commenced by plaintiffs to recover damages for injuries allegedly
sustained by Timothy P. McCormck (plaintiff) when he fell at a
construction site, defendants contend that Suprenme Court erred in
denying their notion for sunmmary judgnment di sm ssing the conplaint.
We agree. Unlike other sections of the Labor Law, “section 200 is a
codi fication of the common-law duty inposed upon an owner or general
contractor to maintain a safe construction site” (R zzuto v L. A
Wenger Contr. Co., 91 Ny2d 343, 352). *“Where the alleged defect or
dangerous condition arises fromthe contractor’s nethods and the owner
exerci ses no supervisory control over the operation, no liability
attaches to the owner under the conmmon | aw or under Labor Law § 200"
(Cones v New York State Elec. & Gas Corp., 82 Ny2d 876, 877).
Contrary to the contention of plaintiffs, nonitoring and oversight of
the timng and quality of the work is insufficient to raise a triable
i ssue of fact with respect to supervision or control for the purposes
of the Labor Law 8 200 claimor conmmon-|aw negli gence cause of action
to defeat those parts of defendants’ notion (see Kagan v BFP One
Li berty Plaza, 62 AD3d 531, 532, |v denied 13 NY3d 713; Kvandal v
West mi nster Presbyt. Socy. of Buffalo, 254 AD2d 818; G el ow v Copl on
Hone, 251 AD2d 970, 972-973, |lv dism ssed in part and denied in part
92 NY2d 1042, rearg denied 93 NY2d 889). 1In addition, a general duty
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to ensure conpliance with safety regulations or the authority to stop
work for safety reasons is insufficient to raise a triable issue of
fact wwth respect to that claimand cause of action to defeat those
parts of defendants’ notion (see Verel v Ferguson Elec. Constr. Co.,
Inc., 41 AD3d 1154, 1157).

Plaintiffs are correct in further contending that, in order to
i mpose liability under section 200 and comon-| aw negl i gence, they
need not establish that defendants had supervisory control over the
wor k being perforned in the event that the accident was caused by a
defective condition on the prem ses and defendants had actual and
constructive notice of such defect (see Konopczynski v ADF Constr.
Corp., 60 AD3d 1313, 1314-1315). Nevertheless, the worker’s injuries
nmust have resulted froma hazardous condition existing at the work
site, rather than fromthe manner in which the work i s being perforned
(see Martinez v Tanbe Elec., Inc., 70 AD3d 1376, 1377), and here
plaintiff’s injuries did not result froma hazardous condition at the
work site. Plaintiffs thenselves established that plaintiff tripped
on a protruding pin that had been stored on a wooden form and that
the pin was to be inserted into the formto hold it together while
concrete was poured into it. “Thus, the protruding [pin] was not a
defect inherent in the property, but rather was created by the manner
in which plaintiff’s enployer perforned its work. Accordingly,
def endants cannot be held |iable under section 200 [or for comon-I|aw
negl i gence] even if they had constructive notice of the protruding
[pin]” (Dalanna v Gty of New York, 308 AD2d 400, 400).

We al so agree with defendants that the court further erred in
denying that part of their notion for sunmary judgnment dism ssing the
Labor Law § 241 (6) claim Defendants nmet their burden of
establishing that none of the Industrial Code provisions upon which
plaintiffs rely on appeal will permt recovery in this case, and
plaintiffs failed to raise a triable issue of fact. Plaintiffs may
not recover pursuant to 12 NYCRR 23-1.7 (e) (1) or (2) inasmuch as the
obj ect over which plaintiff tripped was “an integral part of the
construction” (O Sullivan v ID Constr. Co., Inc., 7 Ny3d 805, 806;
see Verel, 41 AD3d at 1157; Adams v d ass Fab, 212 AD2d 972, 973).
Contrary to plaintiffs’ further contention, 12 NYCRR 23-1.5 “ ‘sets
forth only a general safety standard’ and is thus incapable of
supporting a Labor Law 8 241 (6) clainf (Boyd v Mammoet W, Inc., 32
AD3d 1257, 1258). In addition, 12 NYCRR 23-2.2 does not apply because
“plaintiff’s injury was not caused by an unstable form shore or
braci ng during the placing of concrete” (G elow 251 AD2d at 972).
Finally, plaintiffs on appeal have abandoned any contention with
respect to the remaining alleged violations of the Industrial Code
sections and Cccupational Safety and Health Adm nistration regul ations
set forth in their bill of particulars, and we therefore do not
address them (see Roosa v Cornell Real Prop. Servicing, Inc., 38 AD3d
1352, 1354; G esinski v Town of Aurora, 202 AD2d 984).

Ent er ed: Novenber 12, 2010

Clerk of the Court
Patricia L. Mrgan
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Appeal , by perm ssion of a Justice of the Appellate D vision of
the Suprenme Court in the Fourth Judicial Department, from an order of
the Suprene Court, Erie County (Penny M Wl fgang, J.), entered
February 26, 2007. The order denied the notion of defendant to vacate
a judgnment of conviction pursuant to CPL 440. 10.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirned.

Menorandum  Def endant appeals froman order summarily denying
his notion pursuant to CPL 440. 10 seeking to vacate the judgnent
convicting him after a jury trial, of nmurder in the second degree
(Penal Law 8 125.25 [1]) and crim nal possession of a weapon in the
second degree (8 265.03 [fornmer (2)]). |In support of his notion,
def endant contended that he was denied his right to effective
assi stance of counsel based on the manner in which defense counsel
represented himwith respect to two Rosario issues that arose during
the course of the trial. W conclude that Suprene Court properly
deni ed defendant’s notion and that, indeed, it was required to do so
pursuant to CPL 440.10 (2) (c), because sufficient facts appeared in
the trial record to enabl e adequate appellate review of that
contention on direct appeal fromthe judgnent (see People v Ml donado,
34 AD3d 497, 498, |v denied 8 NY3d 847; People v Jossiah, 2 AD3d 877,
| v denied 2 NY3d 742; People v La Muntain, 288 AD2d 503, 504, |v
denied 97 Ny2d 730, 98 NY3d 731). In the event that defendant’s
contention was properly before us, we would neverthel ess concl ude that
it lacks nerit.

Def endant further contends for the first time on this appeal from
the order denying his CPL article 440 notion that he was denied
effective assistance of appellate counsel on his direct appeal. That
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contention is based on his appellate attorney’s failure to raise the
two Rosario issues that are the subject of the notion. The proper
vehicle for challenging the representation of appellate counsel,
however, is by way of a notion for a wit of error coram nobis (see
Peopl e v Bachert, 69 Ny2d 593, 595-596; People v Hogue, 62 AD3d 410,
411; People v Watson, 49 AD3d 570, |v denied 10 NY3d 872).

Patricia L. Morgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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Appeal from an order of the Suprene Court, Erie County (John L.
M chal ski, A.J.), entered February 27, 2009. The order determ ned
that defendant is a |level three risk pursuant to the Sex O f ender
Regi strati on Act.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menor andum  Def endant appeals froman order determ ning that he
is alevel three risk pursuant to the Sex O fender Registration Act
([ SORA] Correction Law 8 168 et seq.). W agree with defendant that
Suprene Court failed to conply with Correction Law 8 168-n (3),
pursuant to which it was required to set forth the findings of fact
and concl usions of |aw upon which it based its determnation. “[T]he
court nmerely recited in conclusory fashion that it reviewed all the
relevant information presented by the parties and accepted the
findings contained in the risk assessnent instrunent [RAI] and the
case summary, and that recitation was insufficient to fulfill the
statutory mandate” (People v Hubel, 70 AD3d 1492, 1493-1494). “[We
nevert hel ess conclude that the record before us is sufficient to
enabl e us to nmake our own findings of fact and concl usi ons of | aw,
thus rendering remttal unnecessary” (People v Urbanski, 74 AD3d 1882,
1883, |Iv denied 15 Ny3d 707).

Based on the evidence in the record before us, including the case
summary and the RAI, we nmake the following findings of fact. Wth
respect to the underlying offense, we find that defendant foll owed the
victim wth whom he was acquainted, into her apartnent. He assaulted
her while she held her seven-nonth-old child in her arnms and then
raped her while threatening her and her children with injury and
death. He pleaded guilty to attenpted rape in the first degree (Penal
Law 88 110.00, 130.35 [1]), and was sentenced to a term of
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i nprisonnment. In addition, defendant engaged in acts of sexual
intercourse with a 15-year-old girl when he was 20 years old. Based
on those acts, he pleaded guilty to sexual abuse in the first degree
(8 130.65 [1]), and he was sentenced to probation. W further find
t hat defendant was unsuccessfully discharged fromhis term of
probati on based on, inter alia, his continued use of narijuana and
cocaine and his failure to attend substance abuse counseli ng.

Def endant does not chal |l enge the assessnment of 90 points agai nst
hi m based upon the factors set forth in the RAI. 1In any event, we
concl ude that the People established by clear and convi nci ng evi dence
t hat defendant shoul d be assessed 10 points for using forcible
conmpul sion under risk factor 1, 25 points for engaging in sexua
intercourse, oral or anal sexual intercourse or aggravated sexual
abuse under risk factor 2, 10 points for being 20 years old or |ess at
the tinme of the first act of sexual m sconduct under risk factor 8, 30
points for having a prior violent felony under risk factor 9, and 15
points for having a history of drug or al cohol abuse pursuant to risk
factor 11. Contrary to defendant’s contention, we al so concl ude t hat

“[t] he Peopl e established, by clear and convi nci ng evidence[, i.e.,
the certificate of conviction], that the defendant was previously
convicted of a felony sex crinme . . . and was presunptively a | evel

three sex offender by application of automatic override nunber one,
whi ch deals with a prior felony conviction for a sex crinme” (People v
King, 74 AD3d 1162, 1163; see Sex O fender Registration Act: Risk
Assessnent Cui delines and Commentary, at 3-4, 19 [2006]; People v
McCl el l and, 38 AD3d 1274). Furthernore, the case summary al so
establ i shed defendant’s prior felony conviction for a sex crine.
“Evidence included in the case summary may provi de clear and
convincing evidence in determning a defendant’s risk assessnent |evel
where[, as here, the] defendant did not dispute its contents insofar
as relevant” (People v Wasley, 73 AD3d 1400, 1401).

Contrary to the further contention of defendant, his prior
conviction “my be used as both an override factor and a basis upon
which to add 30 points for risk factor [nine] on the [RAI]” (People v
Barrier, 58 AD3d 1086, 1087, |v denied 12 NY3d 707). Defendant failed
to preserve for our review his contention that he was entitled to a
downward departure fromhis presunptive risk |evel (see People v
Ratcliff, 53 AD3d 1110, |v denied 11 NY3d 708; People v Regan, 46 AD3d
1434). In any event, we conclude that defendant’s nultiple
convictions of sexual crines constitute “conpelling evidence that
[ def endant] poses a serious risk to public safety” (R sk Assessnent
Gui delines and Commentary, at 4), and thus a downward departure from
the presunptive risk level is not warranted. W have consi dered
def endant’ s remai ning contention and conclude that it is wthout
merit.

Entered: Novenber 12, 2010 Patricia L. Mrgan
Cerk of the Court
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KA 09-01145
PRESENT: SCUDDER, P.J., SMTH, CARNI, LINDLEY, AND GREEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

MARK K. HADSELL, DEFENDANT- APPELLANT.

JAMVES L. DOWSEY, |11, WEST VALLEY, FOR DEFENDANT- APPELLANT.

Appeal from a judgnment of the Allegany County Court (Thomas P.
Brown, J.), rendered April 13, 2009. The judgnent revoked defendant’s
sentence of probation and i nposed a sentence of inprisonnent.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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KA 09-00616
PRESENT: SCUDDER, P.J., SMTH, CARNI, LINDLEY, AND GREEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

BRADLEY R. STAN STREET, DEFENDANT- APPELLANT.

PETER J. DDA ORE O JR, UTICA FOR DEFENDANT- APPELLANT.

SCOTT D. MCNAMARA, DI STRI CT ATTORNEY, UTICA (STEVEN G COX OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Oneida County Court (M chael L
Dwyer, J.), rendered April 25, 2008. The judgnent convicted
def endant, upon his plea of guilty, of gang assault in the first
degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed (see People v Hidalgo, 91 Ny2d 733, 737).

Patricia L. Mrrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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KA 09-01511
PRESENT: SCUDDER, P.J., SMTH, CARNI, LINDLEY, AND GREEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

TRAVI S V. DEVANE, DEFENDANT- APPELLANT.

THECDORE W STENUF, M NOA, FOR DEFENDANT- APPELLANT.

CINDY F. | NTSCHERT, DI STRI CT ATTORNEY, WATERTOAN ( AARON D. CARR OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Jefferson County Court (KimH.
Martusewi cz, J.), rendered February 23, 2009. The judgnent convicted
def endant, upon a jury verdict, of course of sexual conduct against a
child in the first degree (two counts), endangering the welfare of a
child (three counts), and course of sexual conduct against a child in
t he second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal froma judgnment convicting himafter a
jury trial of, inter alia, tw counts of course of sexual conduct
against a child in the first degree (Penal Law § 130.75 [1] [a]),
def endant contends that the evidence is legally insufficient to
support the conviction. Defendant failed to preserve that contention
for our review because his notion for a trial order of dism ssal was
not specifically directed at the issue raised on appeal (see People v
Gray, 86 Ny2d 10, 19). In any event, we reject that contention (see
general ly People v Bl eakl ey, 69 Ny2d 490, 495). View ng the evidence
inlight of the elenents of the crimes as charged to the jury (see
Peopl e v Dani el son, 9 NY3d 342, 349), we conclude that the verdict is
not agai nst the weight of the evidence (see generally Bl eakl ey, 69
NY2d at 495). Defendant also failed to preserve for our review his
contention that his responses to the police investigator’s questions
constituted inadm ssible prearrest silence and, in any event, that
contention |lacks nerit (see People v Solonon, 73 AD3d 1440, 1442).

Contrary to the further contention of defendant, County Court
properly denied that part of his omibus notion seeking an order
directing the People to provide nore specific dates and tine periods
wWth respect to the charges. “[C]ourse of sexual conduct against a
child in the first degree . . . is a continuing offense to which ‘the
usual requirements of specificity with respect to tinme do not apply’
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(Peopl e v Muhina, 66 AD3d 1397, 1398, |v denied 13 NY3d 909; see
People v Green, 17 AD3d 1076, Iv denied 5 NY3d 789; People v Palner, 7
AD3d 472, Iv denied 3 NY3d 710). “The period[s] . . . alleged in the
indictment [were] sufficient to give defendant adequate notice of the
charges to enable himto prepare a defense, to ensure that the crines
for which he was tried were in fact the crinmes with which he was
charged, and ‘to protect [his] right not to be twice placed in

j eopardy for the same conduct’ ” (People v McLoud, 291 AD2d 867, 868,
I v deni ed 98 Ny2d 678; see generally CPL 200.50 [7] [a]; People v
Morris, 61 Ny2d 290, 293-294). Finally, we note that, “[i]f
defendant[] had a need for greater specificity [wth respect to the
dates of the offenses, his] renmedy was a tinely request for a bill of
particul ars” (People v Duell, 266 AD2d 649, |v denied 94 Ny2d 918).

Patricia L. Mrrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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KA 06- 03139
PRESENT: SCUDDER, P.J., SMTH, CARNI, LINDLEY, AND GREEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

JAMES E. WASHI NGTON, JR., DEFENDANT- APPELLANT.

EFTI H A BOURTI S, ROCHESTER, FOR DEFENDANT- APPELLANT.

M CHAEL C. GREEN, DI STRICT ATTORNEY, ROCHESTER (LESLIE SWFT OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Suprene Court, Monroe County
(Stephen R Sirkin, A J.), rendered June 20, 2006. The judgnent
convi cted defendant, upon his plea of guilty, of murder in the first
degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal froma judgnment convicting himupon his
plea of guilty of nurder in the first degree (Penal Law 8§ 125.27 [1]),
def endant contends that Supreme Court erred in refusing to suppress
his statenments to the police because they knew he was represented by
counsel on unrelated charges. W reject that contention. Although we
agree with defendant that the investigating officers knew that he was
represented by counsel on unrel ated charges, defendant was questioned
only with respect to the present charges, and we concl ude that he
knowi ngly and voluntarily waived his Mranda rights and did not invoke
his right to counsel (see People v Scaccia, 6 AD3d 1105, Iv denied 3
NY3d 681; People v Jones, 236 AD2d 780, |v denied 89 Ny2d 1036; see
generally People v Steward, 88 Ny2d 496, 500-502, rearg deni ed 88 Nyad
1018; People v Bing, 76 Ny2d 331, 348-351, rearg denied 76 NY2d 890).

We further conclude that defendant was not denied effective
assi stance of counsel (see generally People v Baldi, 54 Ny2d 137,
147). The record belies the contention of defendant that defense
counsel failed to informhimof his right to withdraw the plea.
Def endant acknow edged in his plea colloquy that he had discussed the
plea with defense counsel, that he was satisfied with defense
counsel s performance, and that he discussed with defense counsel the
fact that he would not be allowed to withdraw his plea in the event
that he violated the plea agreenent (see generally People v Cobb, 19
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AD3d 506, |v denied 5 NY3d 827).

Patricia L. Morgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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CA 10-00321
PRESENT: SCUDDER, P.J., SMTH, CARNI, LINDLEY, AND GREEN, JJ.

SCOTT MJRCH, PLAI NTI FF- RESPONDENT,
\% ORDER

FI RST UNI TED METHODI ST CHURCH OF
CANANDAI GUA, DEFENDANT- APPELLANT.

BOND, SCHCENECK & KING PLLC, SYRACUSE (RI CHARD L. WEBER OF COUNSEL),
FOR DEFENDANT- APPELLANT.

FI TZSI MVONS, NUNN, FI TZSI MMONS & PLUKAS, LLP, ROCHESTER (MARK S. NUNN
OF COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Monroe County (Harold
L. Galloway, J.), entered June 1, 2009 in a personal injury action.
The order, anong other things, granted plaintiff’s notion for partial
summary judgnent.

Now, upon the stipulation of discontinuance signed by the
attorneys for the parties on August 25, 2010, and filed in the Mnroe
County Clerk’s Ofice on Septenber 17, 2010,

It is hereby ORDERED that said appeal is unaninously dism ssed
Wi t hout costs upon stipul ation.

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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CA 10-00528
PRESENT: SCUDDER, P.J., SMTH, CARNI, LINDLEY, AND GREEN, JJ.

FAYE M EATON, JACQUELI NE SI W CKI, AND
MAUREEN M DOYLE, PLAI NTI FFS- APPELLANTS,

\% ORDER

WAYNE TEACHERS ASSCOCI ATI ON, ET AL.,
DEFENDANTS- RESPONDENTS.

EMVELYN LOGAN- BALDW N, ROCHESTER, FOR PLAI NTI FFS- APPELLANTS.

JAMES R SANDNER, LATHAM (PAUL D. CLAYTON OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprene Court, Monroe County (Harold
L. Galloway, J.), entered Decenber 21, 2009. The order, anong ot her
t hi ngs, granted defendants’ notion for sunmary judgnent di sm ssing the
conpl ai nt.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Patricia L. Morgan

Ent er ed: Novenber 12, 2010
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1309
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PRESENT: SCUDDER, P.J., SMTH, CARNI, LINDLEY, AND GREEN, JJ.

KElI KO HOMARD AND EDDI E HOMNRD,
PLAI NTI FFS- RESPONDENTS,

\% MVEMORANDUM AND ORDER

PATRI CK J. ROBB, DEFENDANT- APPELLANT.

BURG O, KITA & CURVIN, BUFFALO (H LARY C. BANKER OF COUNSEL), FOR
DEFENDANT- APPELLANT.

DAVI D J. PAJAK, ALDEN, FOR PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprenme Court, N agara County (Ral ph
A. Boniello, Ill, J.), entered Novenber 12, 2009 in a personal injury
action. The order, insofar as appealed from denied the notion of
def endant for summary judgnment di sm ssing any clainms of permanent
consequential limtation of use of a body organ or nenber and
significant limtation of use of a body function or system

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum Plaintiffs commenced this action seeking damages for
injuries sustained by Kei ko Howard (plaintiff) when the vehicle she
was operating was rear-ended by a vehicle operated by defendant.

Def endant noved for summary judgment dism ssing the conplaint on the
ground that plaintiff did not sustain a serious injury wthin the
nmeani ng of Insurance Law 8§ 5102 (d). Contrary to defendant’s
contention, we conclude that Suprene Court properly denied the notion
with respect to the serious injury categories of permanent
consequential limtation of use and significant limtation of use.

Al t hough defendant nmet his initial burden on the notion, plaintiffs
raised triable issues of fact wth respect to the pernmanent
consequential limtation of use and significant limtation of use
categories (see Tai Ho Kang v Young Sun Cho, 74 AD3d 1328, 1329; Levin
v Khan, 73 AD3d 991; Barry v Valerio, 72 AD3d 996).

In opposition to the notion, plaintiffs established that, shortly
after the accident, plaintiff was treated by a chiropractor for pain
in her neck and | ower back. The chiropractor conducted range of
notion (ROV) tests and concluded that plaintiff had reduced ROMin
every category of flexion, extension and rotation in both her cervical
and | unbar areas. The chiropractor also ordered a second MR, which
showed m | d bul ging of the cervical discs and a nore severe
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asymmetrical bul ge and annul ar tear of her |unbar disc at L4-5.
Plaintiff continued treatments with the chiropractor and her condition
i nproved sonmewhat, but another ROMtest conducted two years after the
acci dent established that the condition of plaintiff’s cervical and

| unbar area had further declined. The chiropractor concluded that
plaintiff suffered froma chronic, permanent and disabling injury to
her cervical and |unbar spine caused by the accident. Plaintiffs also
submtted the affidavit of a physician who exam ned plaintiff and

revi ewed her nmedical records 2% years after the accident. He
concluded that plaintiff suffered fromcervical and | unbar disc
herni ati ons caused by the accident. W thus conclude that plaintiffs
subm tted evidence of contenporaneous and recent findings with respect
to plaintiff’s injuries (see Tai Ho Kang, 74 AD3d at 1329; see
generally Resek v Morreale, 74 AD3d 1043, 1044-1045; Vilomar v
Castillo, 73 AD3d 758, 759; Carrillo v Di Paola, 56 AD3d 712; Chinnic

v Brown, 295 AD2d 465), as well as objective and quantitative evi dence
concerning the limtation of use of plaintiff’s cervical and | unbar
spine (see generally Vargas v Tonorrow Travel & Tour, Inc., 74 AD3d
1626, 1627-1628; Charlie v Guerrero, 60 AD3d 570).

Patricia L. Mrgan

Ent er ed: November 12, 2010
Cerk of the Court
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PRESENT: SCUDDER, P.J., SMTH, CARNI, LINDLEY, AND GREEN, JJ.

IN THE MATTER OF THE ESTATE OF CGERALDI NE PERRY,
DECEASED.

EUGENE ENDRES, EXECUTOR OF THE ESTATE OF HELEN
ENDRES, DECEASED, PETI Tl ONER- APPELLANT,

\% ORDER

ACEY M MOSEY, ERI E COUNTY PUBLI C ADM NI STRATOR,
ROGER B. SI MON, GUARDI AN AD LI TEM AND ANDREW M
CUOMO, ATTORNEY GENERAL, STATE OF NEW YORK,
RESPONDENTS- RESPONDENTS.

KATZ AND BAEHRE, W LLI AMBVI LLE (JEFFREY H KATZ OF COUNSEL), FOR
PETI TI ONER- APPELLANT.

Appeal from an order of the Surrogate’s Court, Erie County
(Barbara Howe, S.), entered June 30, 2009. The order distributed one
hal f of the estate of Geraldine Perry to the estate of Hel en Endres.

It is hereby ORDERED that the order so appealed fromis

unani nously affirmed wi thout costs for reasons stated in the decision
by the Surrogate.

Patricia L. Mrrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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CA 09-02503
PRESENT: SCUDDER, P.J., SMTH, CARNI, LINDLEY, AND GREEN, JJ.

IN THE MATTER OF NORVAN E. ROTH, STAMPEDE, LLC,
STAWMPEDE 11, LLC, STAMPEDE Il11, LLC, STAMPEDE
IV, LLC, STAMPEDE V, LLC AND UNI VERSITY HI LL
REALTY, LLC, PETI TI ONERS- APPELLANTS,

\% ORDER

C TY OF SYRACUSE, BOARD OF ASSESSMENT REVI EW
OF A TY OF SYRACUSE AND JOHN GAMAGE,

COW SSI ONER OF ASSESSMENT OF CI TY OF SYRACUSE,
RESPONDENTS- RESPONDENTS.

HANCOCK & ESTABROOK, LLP, SYRACUSE (ALAN J. PI ERCE OF COUNSEL), FOR
PETI TI ONERS- APPELLANTS.

JUANI TA PEREZ W LLI AMS, CORPORATI ON COUNSEL, SYRACUSE (JOSEPH FRANCI S
BERGH OF COUNSEL), FOR RESPONDENTS- RESPONDENTS.

Appeal from an order of the Suprene Court, Onondaga County
(Donald A. Greenwood, J.), entered March 12, 2009 in a proceeding
pursuant to RPTL article 7. The order denied the petition.

It is hereby ORDERED that the order so appealed fromis affirnmed
wi t hout costs for reasons stated in the decision at Suprene Court.

Al'l concur, except LinbLEYy, J., who is not participating.

Patricia L. Mrrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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IN THE MATTER OF REBECCA E. OZOLINS, PETI TI ONER,
\% MVEMORANDUM AND ORDER
NEW YORK STATE DEPARTMENT OF CORRECTI ONAL

SERVI CES AND NEW YORK STATE DI VI SI ON OF HUMAN
Rl GHTS, RESPONDENTS.

SCHLATHER, STUMBAR, PARKS & SALK, | THACA (RAYMOND M SCHLATHER OF
COUNSEL), FOR PETI TI ONER

ANDREW M CUOMO, ATTORNEY GENERAL, ALBANY (ROBERT M GOLDFARB OF
COUNSEL), FOR RESPONDENT NEW YORK STATE DEPARTMENT OF CORRECTI ONAL
SERVI CES.

Proceedi ng pursuant to Executive Law 8 298 (transferred to the
Appel l ate Division of the Supreme Court in the Fourth Judici al
Department by order of the Supreme Court, Seneca County [Dennis F
Bender, A J.], entered February 9, 2010) to review a determ nati on of
respondent New York State Division of Human Ri ghts. The determ nation
di sm ssed her conplaints of sexual and retaliatory discrimnation.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is dism ssed.

Menorandum I n this proceedi ng pursuant to Executive Law 8§ 298,
petitioner seeks to annul the determ nation of respondent New York
State Division of Human Ri ghts (SDHR) di sm ssing her conplaints
followng a public hearing. Contrary to petitioner’s contention,
there is substantial evidence to support SDHR s determ nation that
respondent New York State Departnment of Correctional Services (DOCS)
did not subject petitioner to a hostile work environnent (see Matter
of Bower v New York State Div. of Human Rights, _ AD3d [Cct. 1,
2010]), and that it did not otherwi se unlawfully discrimnnate against
her on the basis of gender (see Matter of Childs v New York State Div.
of Human Ri ghts, 57 AD3d 1457, |Iv dismi ssed 12 NY3d 888, 13 NY3d 926).
Further, there is substantial evidence to support SDHR s determ nation
that petitioner was not subjected to retaliation for conplaining about
the alleged unl awful discrimnation (see Bower, = AD3d at __ ; see
generally Forrest v Jewwsh Guild for the Blind, 3 NY3d 295, 312-313).

Entered: Novenber 12, 2010 Patricia L. Mrgan
Clerk of the Court
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PRESENT: MARTOCHE, J.P., SCONIERS, GREEN, AND PINE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK EX REL
LEROY HAYES, PETI TI ONER- APPELLANT,

\% MVEMORANDUM AND ORDER

NEW YORK STATE DEPARTMENT OF CORRECTI ONAL
SERVI CES, RESPONDENT- RESPONDENT.

HUGHES HUBBARD & REED LLP, NEW YORK CITY (KEVIN F. CLINES OF COUNSEL),
FOR PETI TI ONER- APPELLANT.

ANDREW M CUOMO, ATTORNEY GENERAL, ALBANY (VI CTOR PALADI NO OF
COUNSEL), FOR RESPONDENT- RESPONDENT.

Appeal froma judgnent of the Suprenme Court, Wom ng County (Mark
H Dadd, A . J.), entered August 7, 2009 in a habeas corpus proceedi ng.
The judgnent dism ssed the petition.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Suprene Court properly dism ssed the petition
seeking a wit of habeas corpus. Petitioner contends that, because he
was i ncarcerated when he commtted the assault underlying the parole
vi ol ati on charges, he was not on parole and therefore could not
violate his parole. W reject that contention (see People ex rel
Wl son v Jackson, 2 AD2d 638). As a parolee, petitioner remained in
the |l egal custody of the Division of Parole “until expiration of the
maxi mum term or period of sentence, or expiration of the period of
supervi sion, including any period of [postrel ease] supervision, or
return to the custody of [respondent]” (Executive Law 8 259-i [2]
[b]). Thus, petitioner was on parole despite the fact that he was
i ncarcerated when he commtted the assault in question.

Patricia L. Mrrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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PRESENT: MARTOCHE, J.P., SCONIERS, GREEN, AND PINE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK EX REL
JASON LANCASTER, ALSO KNOMWN AS JASON LI VI NGSTON,
PETI TI ONER- RESPONDENT,

\% ORDER

M CHAEL NASH, ACTI NG SUPERI NTENDENT, W LLARD
DRUG TREATMENT CAMPUS, RESPONDENT- APPELLANT.

ANDREW M CUOMO, ATTORNEY GENERAL, ALBANY (RAJIT S. DOSANJH OF
COUNSEL), FOR RESPONDENT- APPELLANT.

Appeal froma judgnent of the Suprenme Court, Seneca County
(Dennis F. Bender, A J.), dated July 24, 2009 in a habeas corpus
proceedi ng. The judgnment ordered that petitioner be released to
par ol e supervi sion

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously reversed on the | aw wi thout costs and the petition is
di sm ssed (see People ex rel. Van Steenburg v Wasser, 69 AD3d 1135, |v
denied in part and dism ssed in part 14 Ny3d 883; People ex rel.
Muhammad v Bradt, 68 AD3d 1391; People ex rel. Al nodovar v Berbary, 67
AD3d 1419, |v denied 14 NY3d 703).

Patricia L. Mrrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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PRESENT: MARTOCHE, J.P., SCONIERS, GREEN, AND PINE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER
BURNI E DANI ELS, ALSO KNOMW AS BURNI E E. DANI ELS,

ALSO KNOMWN AS BERNI E E. DAN ELS,
DEFENDANT- APPELLANT.

JOSEPH T. JARZEMBEK, BUFFALO, FOR DEFENDANT- APPELLANT.

LAWRENCE FRI EDMAN, DI STRI CT ATTORNEY, BATAVIA (KEVIN T. FINNELL OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Genesee County Court (Robert C
Noonan, J.), rendered March 12, 2009. The judgnent convicted
def endant, upon his plea of guilty, of crimnal mschief inthe third
degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal froma judgnment convicting himupon his
plea of guilty of crimnal mschief in the third degree (Penal Law 8§
145.05 [2]), defendant contends that his plea was not voluntarily
ent ered because County Court and the People forced himto plead guilty
to that crinme. Defendant failed to preserve that contention for our
revi ew because he did not nove to withdraw the plea or to vacate the
j udgnent of conviction (see People v Garrett, 60 AD3d 1389) and, in
any event, his contention lacks nerit. Additionally, defendant failed
to preserve for our review his challenge to the factual sufficiency of
the plea allocution (see People v Lopez, 71 Ny2d 662, 665), and his
chal l enge does not fall within the rare exception to the preservation
requi renent (see id. at 666).

Patricia L. Mrgan

Ent er ed: November 12, 2010
Cerk of the Court
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PRESENT: MARTOCHE, J.P., SCONIERS, GREEN, AND PINE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

PEREZ D. WATTS, DEFENDANT- APPELLANT.

DAVID J. FARRUG A, PUBLI C DEFENDER, LOCKPCRT ( MARY- JEAN BOWAN OF
COUNSEL), FOR DEFENDANT- APPELLANT.

PEREZ D. WATTS, DEFENDANT- APPELLANT PRO SE.

M CHAEL J. VI OLANTE, DI STRI CT ATTORNEY, LOCKPORT ( THOVAS H. BRANDT OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Niagara County Court (Matthew J.
Mur phy, 111, J.), rendered Septenber 29, 2009. The judgnment convicted
def endant, upon his plea of guilty, of crimnal sale of a controlled
substance in the third degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirned.

Menor andum  Def endant appeals from a judgnent convicting him
upon his plea of guilty, of crimnal sale of a controlled substance in
the third degree (Penal Law § 220.39 [1]). By failing to nove to
wi t hdraw the plea or to vacate the judgnent of conviction, defendant
has failed to preserve for our review his contention that the plea was
not voluntary, knowi ng, and intelligent (see People v Zuliani, 68 AD3d
1731, |v denied 14 NY3d 894). Mbreover, this case does not fal
within the rare exception to the preservation rule set forth in People
v Lopez (71 Ny2d 662, 666), because nothing in the plea colloquy casts
any doubt on defendant’s guilt or the voluntariness of the plea (see
Peopl e v Loper, 38 AD3d 1178). In any event, we concl ude that
defendant’s contention |acks nerit. Al though County Court did not
mention during the plea colloquy that the sentence to be inposed for
the instant crinme mght run consecutively to an undi scharged sentence
on a previous conviction, the court also did not inform defendant at
that time that he would receive concurrent sentences, nor did the
court give defendant “ ‘any reason to think that part or all of [the]
sentence [inposed for the instant crine] would be effectively
nullified, by running simultaneously with [the] sentence[] he had
al ready received” ” (People v Lagas, 76 AD3d 384, 387, quoting People
ex rel. GlIl v Geene, 12 NY3d 1, 6, cert denied _ US|, 130 S C
86; see People v Silva, 220 AD2d 230, 231, |v denied 87 Ny2d 973,
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977).

Patricia L. Mrrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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KA 10- 00929
PRESENT: MARTOCHE, J.P., SCONIERS, GREEN, AND PINE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

LLOYD KI NNEAR, DEFENDANT- APPELLANT.

FI ANDACH & FI ANDACH, ROCHESTER ( TERENCE MCCARTY OF COUNSEL), FOR
DEFENDANT- APPELLANT.

R. M CHAEL TANTILLO, DI STRI CT ATTORNEY, CANANDAI GUA (NEAL P
MCCLELLAND OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Ontario County Court (Stephen R
Sirkin, A J.), rendered June 5, 2009. The judgnent convicted
def endant, upon a nonjury verdict, of driving while intoxicated, a
class E felony (two counts).

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
following a nonjury trial of two counts of driving while intoxicated
as a felony (Vehicle and Traffic Law 8 1192 [2], [3]; 8 1193 [1] [c]
[former (i)]). Defendant failed to preserve for our review his
contention that the evidence is legally insufficient to establish that
he previously had been convicted of driving while intoxicated, and
thus that the judgnment nust be nodified to reduce the conviction to
two counts of driving while intoxicated as a m sdeneanor (see CPL
470.05 [2]; cf. People v Vollick, 148 AD2d 950, affd 75 Ny2d 877). In
any event, we reject that contention. The certificate of conviction
that was admtted in evidence identified defendant by nane and date of
birth and was corroborated by evidence of the date of birth reflected
on his driver’s license. “Thus, the People established that defendant
was t he person previously convicted of driving while intoxicated”
(People v Petrianni, 24 AD3d 1224, 1225; see People v Switzer, 55 AD3d
1394, 1395, |v denied 11 NY3d 858).

Patricia L. Morgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
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WLLI E JONES, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SCCI ETY, SYRACUSE (PHI LI P ROTHSCH LD OF
COUNSEL), FOR DEFENDANT- APPELLANT.

WLLIAM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (VICTORRA M VH TE
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Onondaga County Court (Joseph E
Fahey, J.), rendered May 31, 2006. The judgnent convicted defendant,
upon a jury verdict, of crimnal possession of a weapon in the second
degr ee.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  On appeal from a judgnent convicting himfollowng a
jury trial of crimnal possession of a weapon in the second degree
(Penal Law 8 265.03 [former (2)]), defendant contends that the
conviction is not supported by legally sufficient evidence.

Def endant, however, failed to preserve that contention for our review
(see People v Gray, 86 Ny2d 10, 19). Viewing the evidence in |ight of
the el ements of the crime of crimnal possession of a weapon in the
second degree as charged to the jury (see People v Danielson, 9 NY3d
342, 349), we conclude that the verdict is not against the weight of
the evidence (see generally People v Bleakley, 69 Ny2d 490, 495).

Def endant failed to preserve for our review his further contention
that the verdict was repugnant inasnmuch as he did not object to the
verdict on that ground before the jury was di scharged (see People v
Al faro, 66 Ny2d 985, 987), and he also failed to preserve for our
review his contention that the prosecutor nade several inproper
statenents during the course of the trial (see CPL 470.05 [2]; People
v G bson, 280 AD2d 903, |v denied 96 Ny2d 862). W decline to
exerci se our power to review those contentions as a natter of
discretion in the interest of justice (see CPL 470.15 [6] [a]).

We have consi dered defendant’s renai ning contentions and concl ude
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that they are without nerit.

Patricia L. Mrrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

BRYANT C. MCCRAY, JR., DEFENDANT- APPELLANT.

MJULDOON & GETZ, ROCHESTER (MARTIN P. MCCARTHY, |1, OF COUNSEL), FOR
DEFENDANT- APPELLANT.

JOSEPH V. CARDONE, DI STRICT ATTORNEY, ALBI ON ( KATHERI NE BOGAN OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Ol eans County Court (Janes P.
Punch, J.), rendered August 10, 2009. The judgnment convicted
def endant, upon his plea of guilty, of attenpted pronoting prison
contraband in the first degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  On appeal froma judgnment convicting himupon his
plea of guilty of attenpted pronoting prison contraband in the first
degree (Penal Law 88 110.00, 205.25 [1]), defendant chall enges the
validity of his waiver of the right to appeal. W reject that
chal I enge (see People v Lopez, 6 Ny3d 248, 256; People v Montgonery,
63 AD3d 1635, |v denied 13 NY3d 798). Although the contention of
def endant that County Court failed to apprehend the scope of its
sentenci ng discretion survives his valid waiver of the right to
appeal, that contention is not supported by the record (see
Mont gonmery, 63 AD3d at 1636; People v Burgess, 23 AD3d 1095, |v denied
6 Ny3d 810; cf. People v Stanley, 309 AD2d 1254). Finally, the
chal I enge by defendant to the severity of the sentence is enconpassed
by his waiver of the right to appeal (see Lopez, 6 NY3d at 256; People
v Hidal go, 91 Ny2d 733, 737).

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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ANTHONY J. [ PPCLI TO, MsS, DDS,
PLAI NTI FF- APPELLANT,

\% ORDER

GAETANO J. PQOLI ZZI, DDS, DEFENDANT- RESPONDENT.

KEENAN LAW CENTRE, P.C., HAMBURG (JOHN J. KEENAN OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

FLAHERTY & SHEA, BUFFALO (M CHAEL J. FLAHERTY OF COUNSEL), FOR
DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (John M
Curran, J.), entered Novenber 24, 2009 in a breach of contract action.
The order dism ssed the conplaint.

It is hereby ORDERED t hat the order so appealed fromis

unani nously affirmed with costs for reasons stated in the decision at
Suprene Court.

Patricia L. Morgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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IN THE MATTER OF THE COMPULSORY ACCOUNTI NG OF

THE LI FETI ME TRUST OF JOSEPH SROZENSKI ,

DECEASED.

--------------------------------------------- MVEMORANDUM AND ORDER
SUSAN PORCELLI, PETI TI ONER- RESPONDENT;

BARBARA SROZENSKI , RESPONDENT- RESPONDENT;

ROBERT SROZENSKI, RESPONDENT- APPELLANT.

ROBERT SROZENSKI, RESPONDENT- APPELLANT PRO SE

CHAVBERLAI N D' AMANDA COPPENHEI MER & GREENFI ELD LLP, ROCHESTER ( EUGENE
M O CONNOCR OF COUNSEL), FOR PETI TI ONER- RESPONDENT AND RESPONDENT-
RESPONDENT.

Appeal from an order of the Surrogate’s Court, Monroe County
(Edmund A. Calvaruso, S.), entered Novenber 18, 2008. The order
settled the account of a lifetime trust.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the | aw by vacating the surcharge agai nst
respondent for attorney’'s fees and as nodified the order is affirnmed
wi t hout costs.

Menorandum  Surrogate’s Court properly concluded that it has
subject matter jurisdiction in this proceedi ng seeking an accounting
of the lifetime trust created for the benefit of petitioner Barbara
Srozenski (beneficiary). Although the trust instrunment provided that
“[t]his trust instrument and any trust created hereunder shall be
governed by the law of the State of New Jersey,” the Surrogate has
jurisdiction over the lifetime trust by virtue of the fact that Robert
Srozenski (respondent), the “trustee then acting,” resides in Mnroe
County (SCPA 207 [1]; see generally Matter of Jensen, 39 AD3d 1136).
Contrary to respondent’s contention, both the beneficiary and
petitioner Susan Porcelli, the successor trustee of the lifetinme
trust, have standing to conpel an accounting (see SCPA 2205 [2] [b],
[g]; Matter of Hunter, 4 NY3d 260, 267-268). Also contrary to the
contention of respondent, the New Jersey Prudent |nvestor Act applies
to his actions as trustee occurring after June 5, 1997, despite the
fact that the trust was created before its enactnment (see NJSA 3B: 20-
11.12). W agree with respondent, however, that New Jersey |aw does
not authorize the surcharge against himfor attorney’' s fees (see
generally Matter of Vayda, 184 NJ 115, 120-124, 875 A2d 925, 928-931),
and we therefore nodify the order accordingly. W have considered the
remai ni ng i ssues rai sed by respondent and concl ude that none warrants



-211- 1323
CA 09-01969

further nodification of the order, nor do the remaining i ssues warrant
reversal .

Patricia L. Morgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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VERI ZON NEW YORK, | NC., CLAI MANT- APPELLANT,
\% MVEMORANDUM AND ORDER

STATE OF NEW YORK, DEFENDANT- RESPONDENT.
(CLAIM NO. 112333.)

JAMES C. COSGROVE, BUFFALO, FOR CLAI MANT- APPELLANT.

ANDREW M CUOMO, ATTORNEY GENERAL, ALBANY (ONEN DEMJUTH OF COUNSEL) ,
FOR DEFENDANT- RESPONDENT.

Appeal froma judgnent of the Court of Clains (Jerem ah J.
Moriarty, 111, J.), entered July 8, 2009. The interlocutory judgnent
apportioned liability 35%to defendant and 65%to clai mant.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Cl ai mant conmenced this action alleging that
def endant damaged its underground tel econmunication |ine while
perform ng “sidewal k/ bridge” repairs in the City of N agara Falls.
After a nonjury trial on the issue of liability, the Court of Cains
determ ned that both parties were negligent and apportioned liability
65% to claimant and 35%to defendant.

We concl ude upon our review of the record that the court properly
attributed a greater portion of the fault to claimant (see Denio v
State of New York, 11 AD3d 914, 915, rearg granted 13 AD3d 1231, affd
7 Ny3d 159; Schmdt v State of New York, 21 Msc 3d 1114[A], 2005 Ny
Slip Op 52377[ U], affd for reasons stated 39 AD3d 1237; see generally
Stewart v Manhattan & Bronx Surface Tr. Qperating Auth., 60 AD3d 445,
445- 446) .

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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PRESENT: MARTOCHE, J.P., SCONIERS, GREEN, AND PINE, JJ.

I N THE MATTER OF ROBERT CASELLA,
PETI TI ONER- RESPONDENT,

\% ORDER

Cl TY OF ROCHESTER AND ROBERT J. DUFFY, MNAYOR,
Cl TY OF ROCHESTER, RESPONDENTS- APPELLANTS.

THOVAS S. RI CHARDS, CORPORATI ON COUNSEL, ROCHESTER (JEFFREY ElI CHNER OF
COUNSEL), FOR RESPONDENTS- APPELLANTS.

LI PSI TZ GREEN SCI M CAMBRI A LLP, BUFFALO (RI CHARD D. FURLONG OF
COUNSEL), FOR PETI TI ONER- RESPONDENT.

Appeal from a judgnent (denom nated decision and order) of the
Suprene Court, Monroe County (Ann Marie Taddeo, J.), entered March 10,
2010 in a proceeding pursuant to CPLR article 78. The judgnent, inter
alia, granted the petition to conpel conpliance with a Freedom of
| nformati on Law demand.

It is hereby ORDERED that the judgnment so appealed fromis

unani nously affirmed wi thout costs for reasons stated at Suprene
Court.

Patricia L. Mrrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1328

CA 10-01176
PRESENT: MARTOCHE, J.P., SCONIERS, GREEN, AND PINE, JJ.
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TOMN OF MOUNT MORRI'S, DEFENDANT- APPELLANT,
ET AL., DEFENDANT.

RUPP, BAASE, PFALZCRAF, CUNNI NGHAM & COPPCLA LLC, ROCHESTER ( MATTHEW
A. LENHARD OF COUNSEL), FOR DEFENDANT- APPELLANT.

GALLO & | ACOVANGELO, LLP, ROCHESTER (DAVID D. SPOTO OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, Livingston County (Ann
Mari e Taddeo, J.), entered February 22, 2010 in a personal injury
action. The order, insofar as appealed from denied the notion of
def endant Town of Mount Morris for summary judgnent.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff comenced this action seeking danages for
injuries she sustained in a head-on collision on a road owned and
mai nt ai ned by defendant Town of Munt Mrris (Town). Suprenme Court
properly denied the notion of the Town for summary judgnment di sm ssing
t he amended conpl aint against it. According to plaintiff, the Town
was negligent, inter alia, in failing to design the road in a manner
safe for public travel and in failing to post adequate signage and
warnings. Wth respect to its defense of qualified imunity, we
conclude that the Town failed to nmeet its initial burden of
denonstrating that its decisions regarding design, maintenance and
si gnage were “the product of a deliberative decision-naking process,
of the type afforded imunity fromjudicial interference” (Appel baumyv
County of Sullivan, 222 AD2d 987, 989; see Drake v County of Herkiner,
15 AD3d 834, 835). The Town also failed to establish as a matter of
law that its all eged negligence was not a proximte cause of the
acci dent (see Appel baum 222 AD2d at 989-990; cf. Howard v Tyl utki,
305 AD2d 907, 908). Finally, the court properly concluded that the
requirenent in Town Law 8§ 65-a that the Town receive prior witten
notice of a defect does not apply to plaintiff’s clainms against the
Town concerning the design of the road and the failure to post
adequat e si gnage and warni ngs (see Banta v County of Erie, 134 AD2d
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839, 840).

Patricia L. Mrrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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STI CKL CONSTRUCTI ON COMPANY, | NC.
DEFENDANT- APPELLANT.

BARTH SULLI VAN BEHR, BUFFALO ( DOUG.AS P. HAMBERCER OF COUNSEL), FOR
DEFENDANT- APPELLANT.

LEWS & LEWS, P.C, BUFFALO (ALLAN M LEWS OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, N agara County
(Richard C Kloch, Sr., A J.), entered August 26, 2009 in a persona
injury action. The order, insofar as appealed from granted
plaintiff’s notion for partial summary judgnment pursuant to Labor Law
§ 240 (1) and denied defendant’s cross notion to dismss plaintiff’'s
Labor Law 8 240 (1) cause of action.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Plaintiff commenced this Labor Law and conmon-| aw
negl i gence action seeking danages for injuries he sustained while
installing siding on a hone under construction. Defendant was the
general contractor on the construction project, and plaintiff was
enpl oyed by a fram ng subcontractor. Plaintiff noved for parti al
summary judgnent on liability under Labor Law 8 240 (1), and defendant
cross-nmoved for summary judgnment dism ssing the conplaint against it.
Suprene Court granted plaintiff’s notion and al so granted that part of
defendant’s cross notion with respect to Labor Law § 241 (6).

Contrary to defendant’s sole contention on appeal, the court properly
granted plaintiff’s notion. Plaintiff met his burden on the notion by
establishing that “the absence of a . . . safety device was the

proxi mate cause of his . . . injuries” (Felker v Corning Inc., 90 Ny2d
219, 224). Defendant failed to defeat the notion by contending in
opposition thereto that the conduct of plaintiff was the sole

proxi mate cause of his injuries, inasmuch as defendant presented no
evi dence to support that contention (see Ganger v Anthony C nat o/ ACP
Partnership, 53 AD3d 1051, 1053). |Indeed, although defendant contends
that plaintiff should have utilized a | adder as a safety device, it
presented no evidence that plaintiff had been instructed to use a

| adder or that plaintiff knew or should have known that he should use
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a |l adder “ *based on his training, prior practice, and commobn sense’ ”
(1d.; see Ewming v Brunner Intl., Inc., 60 AD3d 1323, 1324). Thus,

def endant submitted no evidence fromwhich a trier of fact could find
that “plaintiff had adequate safety devices avail able; that he knew
both that they were avail able and that he was expected to use them
that he chose for no good reason to do so; and that had he not nade

t hat choi ce he would not have been injured” (Cahill v Triborough
Bridge & Tunnel Auth., 4 NY3d 35, 40).

Patricia L. Mrrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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PH LI P LYONS, CLAI MANT- APPELLANT,
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STATE OF NEW YORK, DEFENDANT- RESPONDENT.
(CLAIM NO. 113617.)

PH LI P LYONS, CLAI MANT- APPELLANT PRO SE.

ANDREW M CUOMO, ATTORNEY GENERAL, ALBANY (M CHAEL S. BUSKUS OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Court of Clains (Mchael E. Hudson,
J.), entered January 23, 2009. The order granted the notion of
defendant to dism ss the claimas tine-barred.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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CHRI STOPHER CARRASQUI LLO AND JULI A C
CARRASQUI LLO, PLAI NTI FFS- RESPONDENTS,
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SEB DEVELOPMENT, LLC, DEFENDANT- APPELLANT.

WATSON BENNETT COLLI GAN & SCHECHTER LLP, BUFFALO (A. NI CHOLAS FALKI DES
OF COUNSEL), FOR DEFENDANT- APPELLANT.

Appeal from an order of the Suprene Court, Erie County (D ane Y.
Devlin, J.), entered Septenber 9, 2009 in a real property action. The
order denied the notion of defendant for partial summary judgnent
dism ssing plaintiffs’ first cause of action.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the notion is granted
and the first cause of action is dism ssed.

Menorandum Plaintiffs own property in the City of Buffalo that
adj oi ns property owned by defendant, and they comrenced this action
seeking, inter alia, to enjoin defendant frominterfering with their
right to use a strip of land that is five feet in wdth and runs al ong
the northern border of defendant’s property contiguous with their
property (alley). The record establishes that, in 1996, plaintiffs
had contacted defendant’s predecessor in interest and requested its
consent to nmake inprovenents to the alley by wi dening their driveway
across it, and that defendant’s predecessor gave plaintiffs its
perm ssion to do so. Thereafter, defendant’s predecessor in interest
continued to use the alley. Defendant purchased the property in June
2004 and, after experiencing water damage to the building | ocated
thereon due to water run-off fromplaintiffs driveway, defendant
built a fence and infornmed plaintiffs that they had no right to use
the alley. W agree with defendant that Suprenme Court erred in
denying its notion for partial summary judgnent dism ssing the first
cause of action, alleging that plaintiffs acquired ownership of the
property by adverse possession and that they have an easenent over the
property. Wth respect to adverse possession, defendant net its
initial burden on the notion by establishing as a matter of | aw that
two of the five elenents of adverse possession were not present, i.e.,
plaintiffs possession was not hostile nor was it exclusive (see
Taillie v Rochester Gas & Elec. Corp., 68 AD3d 1808, 1809; see
generally Walling v Przybylo, 7 NY3d 228, 232; Wst M ddl ebury Bapti st
Church v Koester, 50 AD3d 1494, 1495). Wth respect to an easenent,
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def endant established as a matter of law that plaintiffs did not have
an easenent by express grant (see WIIlow Tex v D macopoul os, 68 Ny2d
963, 965, rearg denied 69 NY2d 742), nor did they have a prescriptive
easenent (see Beutler v Maynard, 80 AD2d 982, 982-983, affd 56 NY2d
538). Plaintiffs failed to raise a triable issue of fact to defeat
the notion (see generally Zuckerman v City of New York, 49 NY2d 557,
562) .

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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MARY LOU HAWMM DEFENDANT- RESPONDENT.

LOU S ROSADO, BUFFALO, FOR PLAI NTI FF- APPELLANT.

RUPP, BAASE, PFALZGRAF, CUNNI NGHAM & COPPCLA LLC, BUFFALO ( ELI ZABETH
OLLI NI CK OF COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (Tinothy
J. Drury, J.), entered COctober 6, 2009 in a personal injury action.
The order granted the notion of defendant to dism ss the conplaint.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the |aw wi thout costs, the notion is deni ed,
the second conplaint is reinstated and the nmatter is remtted to
Suprenme Court, Erie County, for further proceedings in accordance with
the foll owi ng Menorandum Plaintiff comrenced a personal injury
action seeking damages for injuries she allegedly sustained in a notor
vehi cl e accident. That action was dism ssed based on plaintiff’s
failure to serve defendant with the summons and conpl aint in
accordance with CPLR 306-b, and plaintiff commenced a second action
agai nst defendant. Defendant noved to dism ss the second action as
ti me-barred, and we conclude that Suprene Court erred in granting that
nmotion without first conducting a hearing on outstanding issues of
fact.

Contrary to the contention of defendant, plaintiff tinely
commenced the first action on July 14, 2008 by filing the summobns and
conplaint. The accident occurred on July 12, 2005 and, although the
three-year statute of limtations set forth in CPLR 214 woul d appear
to have expired on July 12, 2008, we take judicial notice of the fact
that July 12, 2008 was a Saturday (see Matter of Persing v Coughlin,
214 AD2d 145, 149). Thus, pursuant to Ceneral Construction Law 8§ 25-a
(1), the statute of Iimtations did not expire until Mnday, July 14,
2008.

Plaintiff contends that the court erred in granting the notion
because defendant is equitably estopped fromasserting the statute of
[imtations as a defense to the second action. W conclude that the
court shoul d have conducted a hearing on defendant’s notion, inasnuch
as there are issues of fact that nust be resolved in order to
determne the nerits of the notion. Under the doctrine of equitable
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estoppel, “a defendant is estopped from pleading a statute of
l[imtations defense if the ‘plaintiff was induced by fraud,

m srepresentations or deception to refrain fromfiling a tinely
action” ” (Ross v Louise Wse Servs., Inc., 8 NY3d 478, 491, quoting
Sincuski v Saeli, 44 NY2d 442, 449; see Putter v North Shore Univ.
Hosp., 7 NY3d 548, 552-553), and the plaintiff’s reliance on the
fraud, m srepresentations or deception was reasonable (see Putter, 7
NY3d at 552-553).

Here, the record contains an affirmation of plaintiff’s attorney
in which he asserted that he had entered into an agreenent with
defendant’s insurance adjuster to “hold off with effecting service [in

the first action] . . . in contenplation of furthering efforts to
settle the claimand to allow the [insurer] an opportunity to obtain
[p]laintiff’s nmedical records.” Plaintiff’s attorney further asserted

that the insurance adjuster “made [it] abundantly clear to [him on a
nunber of occasions that the case would be nmutually settled and that
there woul d be no reason to serve process upon the defendant.” In
reliance on those representations, plaintiff’'s attorney did not
attenpt to serve defendant. According to plaintiff’s attorney,
however, “[i]mediately after” the time period within which to serve
defendant in the first action expired, the claimwas transferred to a
second insurance adjuster who refused to pay anything on the claim
stating that he was not bound by any representations nmade by the first
i nsurance adjuster. In reply, the two insurance adjusters denied the
exi stence of any agreenment with respect to service of process.

“Al t hough there are exceptions, ‘the question of whether a
def endant shoul d be equitably estopped is generally a question of
fact” 7 (Local No. 4, Intl. Assn. of Heat & Frost & Asbestos Wrkers v
Buf fal o Whol esal e Supply Co., Inc., 49 AD3d 1276, 1278, quoting
Putter, 7 NY3d at 553). In granting the notion to dism ss the second
conplaint, the court erred in determning that the conflicting
statenents of plaintiff’s attorney and the insurance adjusters were
irrelevant in the absence of a stipulation pursuant to CPLR 2104. Al
that is required for the application of the doctrine of equitable
estoppel is reasonable reliance on fraud, deception or
m srepresentation. Indeed the doctrine nay be asserted where a
def endant nade “express prior representations” to extend the statute
of limtations (Baltinore & Chio R R Co. v Genesee County, 112 AD2d
725, appeal dism ssed 66 NYy2d 759; cf. Terry v Long Is. R R, 207 AD2d
881, 881-882). Moreover, if there were a signed stipulation, there
woul d have been no need to rely on the equitable estoppel theory
because the stipulation itself would have been bi ndi ng on defendant.

Contrary to defendant’s contention, CPLR 205 (a) nay apply to
extend plaintiff’s tinme to commence the second action. CPLR 205 (a)
permts a second action to be comrenced within six nonths of the
termnation of the first action if the first action was not term nated
based upon, inter alia, a failure to obtain personal jurisdiction over
t he defendant; the second action “would have been tinely comrenced at
the tinme of commencenent of the prior action”; and defendant is served
within the six-nonth period. Here, it is undisputed that plaintiff
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failed to obtain personal jurisdiction over defendant in the first
action, but that failure nay be excused by equitabl e estoppel.
Additionally, as previously noted, the first action was tinely
commenced and t hus the second action would have been tinely commenced
at the tinme the first action was commenced. Finally, it is undisputed
t hat defendant was served with the second summons and conplaint within
the requisite time period.

We thus conclude that there are issues of fact wwth respect to
the applicability of the doctrine of equitable estoppel, and thus the
applicability of CPLR 205 (a). Those issues nust be resolved by a
heari ng pursuant to CPLR 2218 in order to determ ne the nerits of
defendant’ s notion (see Abraham v Kosinski, 305 AD2d 1091, 1092-1093).
We therefore reverse the order, deny defendant’s notion, reinstate the
second conplaint and remit the matter to Suprene Court for a
determ nation of defendant’s notion follow ng a hearing.

Patricia L. Mrrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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PRESENT: MARTOCHE, J.P., SCONIERS, GREEN, AND PINE, JJ.

IN THE MATTER OF SHANE M DRAMAN, PETI TI ONER,
\% MVEMORANDUM AND ORDER

NEW YORK STATE OFFI CE OF CH LDREN AND FAM LY
SERVI CES, GLADYS CARRI ON, COMM SSI ONER, ERIE
COUNTY DEPARTMENT OF SOCI AL SERVI CES, CARCL
DANKERT, COWM SSI ONER AND ROBERT DI ESZ,

DI RECTOR, RESPONDENTS.

JAMES P. RENDA, BUFFALO, FOR PETI TI ONER

ANDREW M CUOMO, ATTORNEY GENERAL, ALBANY ( KATHLEEN M ARNOLD OF
COUNSEL), FOR RESPONDENTS NEW YORK STATE OFFI CE OF CH LDREN AND FAM LY
SERVI CES AND GLADYS CARRI OGN, COWM SSI ONER.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Supreme Court in the Fourth Judici al
Departnent by order of the Supreme Court, Erie County [Patrick H
NeMoyer, J.], entered May 17, 2010) to review a determ nation of
respondent New York State O fice of Children and Fam |y Services. The
determ nati on denied the application of petitioner to amend an
i ndicated report of child maltreatnent.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is dism ssed.

Menorandum  Petitioner commenced this CPLR article 78 proceedi ng
seeking to annul the determ nation of respondent New York State O fice
of Children and Fam |y Services denying his request to anend an
indicated report of maltreatnent to provide instead that the report
was unfounded (see Social Services Law 8 422 [8] [a] [v]; [c] [1i]).
Upon our review of the record, we conclude that there is a rational
basis for the agency’s determ nation and that it is supported by
substanti al evidence (see Matter of Theresa G v Johnson, 26 AD3d 726
Matter of Danielle G v Schauseil, 292 AD2d 853, 854).

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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PRESENT: SM TH, J.P., FAHEY, LINDLEY, SCONI ERS, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK EX REL
M GUEL BONI LLA, PETI TI ONER- RESPONDENT,

\% ORDER

M CHAEL NASH, ACTI NG SUPERI NTENDENT, W LLARD
DRUG TREATMENT CAMPUS, RESPONDENT- APPELLANT.

ANDREW M CUOMO, ATTORNEY GENERAL, ALBANY (RAJIT S. DOSANJH OF
COUNSEL), FOR RESPONDENT- APPELLANT.

Appeal from a judgnment of the Suprene Court, Seneca County
(Dennis F. Bender, A J.), dated July 24, 2009 in a habeas corpus
proceedi ng. The judgnment ordered that petitioner be released from
cust ody.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously reversed on the | aw wi thout costs and the petition is
di sm ssed (see People ex rel. Carson v Wllians, _ AD3d __ , 2010 NY
Slip Op 06927; People ex rel. Kavazanjian v Wllianms, 71 AD3d 1528;
People ex rel. Van Steenburg v Wasser, 69 AD3d 1135, |v denied in part
and dism ssed in part 14 NY3d 883; People ex rel. Al nodovar v Berbary,
67 AD3d 1419, |v denied 14 Ny3d 703).

Patricia L. Morgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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PRESENT: SM TH, J.P., FAHEY, LINDLEY, SCONI ERS, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

ERIC WLLI'S, DEFENDANT- APPELLANT.

DAVID J. FARRUG A, PUBLI C DEFENDER, LOCKPCORT (JOSEPH G FRAZI ER OF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL J. VI OLANTE, DI STRI CT ATTORNEY, LOCKPORT ( THOVAS H. BRANDT OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Niagara County Court (Matthew J.
Mur phy, 111, J.), rendered Septenber 28, 2009. The judgnment convicted
def endant, upon his plea of guilty, of attenpted assault in the second
degr ee.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirmed (see People v Hi dal go, 91 Ny2d 733, 737).

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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PRESENT: SM TH, J.P., FAHEY, LINDLEY, SCONI ERS, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

JAMES W MNADI LL, DEFENDANT- APPELLANT.

DAVI SON LAW CFFI CE PLLC, CANANDAI GUA (MARY P. DAVI SON OF COUNSEL), FOR
DEFENDANT- APPELLANT.

CI NDY F. | NTSCHERT, DI STRICT ATTORNEY, WATERTOM (KRI STYNA S. MLLS OF
COUNSEL), FOR RESPONDENT.

Appeal from an order of the Jefferson County Court (KimH.
Martusewi cz, J.), entered April 24, 2004 pursuant to the 2005 Drug Law
Ref orm Act. The order, anong other things, granted defendant’s
application for resentenci ng upon defendant’s 2004 conviction of
crim nal possession of a controlled substance in the second degree and
i nposed a new sent ence.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |aw by del eting those parts vacating the
original sentence and inposing a new sentence and as nodified the
order is affirmed, the new sentence is vacated, and the matter is
remtted to Jefferson County Court for further proceedings in
accordance wth the followi ng Menorandum Defendant appeals from an
order pursuant to the 2005 Drug Law Reform Act ([DLRA-2] L 2005, ch
643, 8 1) granting his application for resentencing upon his
conviction of crimnal possession of a controlled substance in the
second degree (Penal Law 8§ 220.18 [2]) and inposing a determ nate term
of inprisonment of nine years plus a five-year period of postrel ease
supervision. W reject defendant’s contention that the new sentence
i nposed is harsh and excessive. The People correctly concede,
however, that County Court erred in inposing the new sentence w thout
first affording defendant the opportunity to appeal fromthe order
speci fying the new sentence that the court would inpose and to
wi t hdraw his application for resentencing foll ow ng our determ nation
of that appeal (see People v Janmes, 67 AD3d 1357, |v denied 13 NY3d
939; People v Graves, 66 AD3d 1513, 1514-1515, |v denied 13 Ny3d 907).
We therefore nodify the order by deleting those parts vacating the
original sentence and inposing a new sentence, vacate the new sentence
i nposed, and remt the matter to County Court to afford defendant an
opportunity to withdraw his application for resentencing before the
proposed new sentence is inposed, as required by DLRA-2 (see Janes, 67
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AD3d 1357; Graves, 66 AD3d at 1515).

Patricia L. Mrrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

AARON RI CHARD FI SHER, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JANET C. SQOVES OF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL C. CREEN, DI STRICT ATTORNEY, ROCHESTER (JOSEPH D. WALDORF OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprenme Court, Mnroe County (John
J. Ark, J.), rendered Novenber 9, 2006. The judgnment convicted
def endant, upon a jury verdict, of course of sexual conduct against a
child in the first degree, course of sexual conduct against a child in
t he second degree and endangering the welfare of a child.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of, inter alia, course of sexual conduct against a
child in the first degree (Penal Law § 130.75 [1] [Db]) and course of
sexual conduct against a child in the second degree (8§ 130.80 [1]
[a]). Defendant failed to preserve for our review his contention that
he was deprived of a fair trial by prosecutorial m sconduct during
summati on (see People v Smth, 32 AD3d 1291, 1292, |v denied 8 NY3d
849) and, in any event, that contention is without nmerit. “[T]he
prosecutor’s closing statenment nust be evaluated in |ight of the
def ense summation, which put into issue the conplainants’ character
and credibility and justified the People’s response” (People v Halm
81 Ny2d 819, 821). The mmjority of the prosecutor’s comments on
sunmmation were within “ *the broad bounds of rhetorical coment
perm ssible in closing argunent’ ” (People v WIlians, 28 AD3d 1059,
1061, affd 8 NY3d 854, quoting People v Gall oway, 54 Ny2d 396, 399),
and they were a fair response to defense counsel’s sumation (see
People v Figgins, 72 AD3d 1599; People v Diggs, 24 AD3d 1261, |v
denied 6 NY3d 812; People v Mel endez, 11 AD3d 983, Iv denied 4 NY3d
888). Even assum ng, arguendo, that sone of the prosecutor’s conments
wer e beyond those bounds, we conclude that they were not so egregi ous
as to deprive defendant of a fair trial (see Figgins, 72 AD3d 1599;
Peopl e v Sweney, 55 AD3d 1350, 1351, |Iv denied 11 NY3d 901; People v
Crawford, 299 AD2d 848, |v denied 99 Ny2d 581, 653). Defendant al so
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failed to preserve for our review his contention that the prosecutor

i mproperly asked hi mon cross-exam nati on whet her prosecution

W tnesses were lying (cf. People v Paul, 212 AD2d 1020, 1021, Iv

deni ed 85 NY2d 912; People v Jarrells, 190 AD2d 120, 125-126). In any
event, we concl ude that defendant was not thereby denied a fair trial
(see People v Gonzal ez, 206 AD2d 946, |v denied 84 Ny2d 867).

Def endant further contends that the evidence is legally
insufficient to support the conviction of course of sexual conduct
against a child in the second degree inasnmuch as the People failed to
establish that the all eged sexual acts occurred “over a period of tine
not |less than three nonths in duration” pursuant to Penal Law 8§ 130. 80
(1). Defendant failed to preserve that contention for our review (see
People v Gray, 86 Ny2d 10, 19; People v MIls, 63 AD3d 1717, |v denied
13 NY3d 861) and, in any event, that contention is w thout nerit.
View ng the evidence in the |ight nost favorable to the People (see
People v Contes, 60 Ny2d 620, 621), we conclude that there is a valid
line of reasoning and perm ssible inferences fromwhich a rational
jury could conclude that the sexual conduct occurred for the requisite
duration (see People v Paranore, 288 AD2d 53, |v denied 97 Ny2d 759;
see al so Peopl e v Johnson, 24 AD3d 967, 968, |v denied 6 NY3d 814; see
general ly People v Bl eakl ey, 69 Ny2d 490, 495). Defendant also failed
to preserve for our review his contention that the evidence is legally
insufficient to support the remaining counts (see Gay, 86 Ny2d at 19)
and, viewing the evidence in light of the elenents of the crinmes as
charged to the jury (see People v Danielson, 9 NY3d 342, 349), we
conclude that the verdict is not against the weight of the evidence
(see generally Bl eakl ey, 69 NY2d at 495).

We reject the further contention of defendant that he was denied
ef fective assistance of counsel (see generally People v Baldi, 54 NY2d
137, 147). “Wth respect to defense counsel’s failure to object to
certain . . . testinony . . . [and alleged prosecutorial m sconduct on
sumat i on], defendant failed to denonstrate the absence of strategic
or other legitimte explanations for [defense] counsel’s alleged
shortcom ngs” (People v Elliott, 73 AD3d 1444, 1445, |v denied 15 NY3d
773 [internal quotation marks omtted]; see People v Taylor, 1 NY3d
174, 176-178). Further, “[d]efense counsel’s failure to nake a notion
for a trial order of dismssal on the ground rai sed on appeal does not
constitute ineffective assistance of counsel because that notion would
have had no chance of success” (People v Hunter, 70 AD3d 1388, 1389,
| v deni ed 15 NY3d 751; see generally People v Stultz, 2 NY3d 277, 287,
rearg denied 3 NYy3d 702). Defendant’s contention that defense counsel
was ineffective in failing to present a proper foundation to permt
the introduction of certain evidence involves matters outside the
record on appeal and thus is properly raised by way of a notion
pursuant to CPL article 440 (see People v Barnes, 56 AD3d 1171; People
v Jenkins, 25 AD3d 444, 445-446, |v denied 6 NY3d 834).

Patricia L. Mrrgan
Ent er ed: November 12, 2010
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
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MARVI N DYE, JR , DEFENDANT- APPELLANT.

LI PSI TZ GREEN SCI ME CAMBRI A LLP, BUFFALO (M CHAEL DEAL OF COUNSEL),
FOR DEFENDANT- APPELLANT.

FRANK A. SEDI TA, 111, SPECI AL PROSECUTOR, BUFFALO ( SHAWN HENNESSY OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Niagara County Court (Peter L
Broderick, Sr., J.), rendered Cctober 14, 2004. The judgnent
convi cted defendant, upon a jury verdict, of rape in the first degree
(two counts), unlawful inprisonnent in the second degree (two counts)
and sexual abuse in the first degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict, of two counts each of rape in the first degree
(Penal Law 8 130.35 [1], [4]) and unlawful inprisonnent in the second
degree (8 135.05), and one count of sexual abuse in the first degree
(8 130.65 [1]). Contrary to defendant’s contention, the evidence is
legally sufficient to support the conviction of two counts of unl awful
i nprisonnment (see generally People v Bl eakley, 69 Ny2d 490, 495).

Def endant failed to preserve for our review his contention that the
conviction of two counts of rape and one count of sexual abuse is not
supported by legally sufficient evidence because he nade only a
general notion for a trial order of dismssal wth respect to those
counts (see People v Hawkins, 11 NY3d 484, 492; People v Gray, 86 Nyad
10, 19). Furthernore, viewing the evidence in light of the elenents
of the crinmes of which defendant was convicted, as charged to the jury
(see People v Danielson, 9 NY3d 342, 349), we conclude that the
verdict is not against the weight of the evidence (see generally

Bl eakl ey, 69 Ny2d at 495).

Contrary to the further contentions of defendant, we concl ude
that County Court did not abuse its discretion in denying his request
for a mssing witness charge (see generally People v Savinon, 100 Ny2d
192, 196-197; People v CGonzal ez, 68 NY2d 424, 427-428), and in
refusing to allow defendant “to ‘introduce extrinsic evidence on a
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collateral matter solely to inpeach credibility’ ” by presenting the
testinony of a proposed defense w tness (People v Simons, 21 AD3d
1275, |v denied 6 NYy3d 781, quoting People v Alvino, 71 NY2d 233,
247). The record is insufficient to enable us to reviewthe
contention of defendant that he was denied his right to counsel (see
Peopl e v Kinchen, 60 Ny2d 772, 773-774; People v Brown, 286 AD2d 960,
961, |v denied 97 Ny2d 679), and thus the proper procedural vehicle
for raising that contention is by way of a notion pursuant to CPL
article 440 (see People v Larrabee, 201 AD2d 924, |v denied 83 Ny2d
855). Defendant did not preserve for our review his contention that
an instruction delivered by the court during jury selection deprived
himof his rights to due process and a fair trial (see CPL 470.05
[2]), and we decline to exercise our power to address that contention
as a matter of discretion in the interest of justice (see CPL 470.15
[6] [a]). Finally, the sentence is not unduly harsh or severe.

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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COUNTY OF WAYNE, DEFENDANT- APPELLANT.

BOYLAN, BROWN, CODE, VIGDOR & WLSON, LLP, ROCHESTER (SCOIT M MOONEY
OF COUNSEL), FOR DEFENDANT- APPELLANT.

FOLEY AND FOLEY, PALMYRA (JAMES F. FOLEY OF COUNSEL), FOR
PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprene Court, Wayne County (Danie
G Barrett, A J.), entered March 4, 2010 in a personal injury action.
The order, insofar as appeal ed from denied the notion of defendant
for summary judgnment dism ssing the conplaint.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the law by granting in part defendant’s notion
and di sm ssing the negligence cause of action insofar as it is based
on the alleged violation of H ghway Law 8§ 139 and as nodified the
order is affirmed w thout costs.

Menmorandum Plaintiffs commenced this action seeking damages for
injuries sustained by plaintiff Gary A. Wahl, a volunteer firenan,
when he was struck by a vehicle while directing traffic at an acci dent
scene. Defendant appeals froman order that, inter alia, denied its
nmotion for summary judgnent dism ssing the conplaint. Contrary to
defendant’ s contention, Suprene Court properly determ ned that the
conplaint did not raise new | egal theories outside the scope of the
notice of claim(cf. More v County of Rockland, 192 AD2d 1021, 1023).
We agree with defendant, however, that the court erred in denying that
part of its notion seeking sunmary judgnment di sm ssing the negligence
cause of action insofar as it is based on the alleged violation of
H ghway Law 8 139. Defendant owns neither of the roads that intersect
in the area where plaintiff was directing traffic, and thus it cannot
be said that defendant had “charge of the repair or nmai ntenance” of
t hose roads (H ghway Law 8§ 139 [1]). We therefore nodify the order
accordi ngly.

Entered: Novenber 12, 2010 o
Eakf kCbf theMepboap
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CONSUMER SCLUTI ONS REQO, LLC,
PLAI NTI FF- APPELLANT,
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JOHN AL G GAIO NANCY M d GG
ALSO KNOMWN AS NANCY K. d Gl G
DEFENDANTS- RESPONDENTS,

ET AL., DEFENDANTS.

SHAPI RO, DI CARO & BARAK, LLP, ROCHESTER (ELLIS M OSTER OF COUNSEL),
FOR PLAI NTI FF- APPELLANT.

LEGAL AI D SCCI ETY OF M D- NEW YORK, I NC., WATERTOMN ( TERRENCE J. WHELAN
OF COUNSEL), FOR DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprene Court, Jefferson County
(Joseph D. MGuire, J.), dated May 26, 2009 in a foreclosure action.
The order denied the notion of plaintiff for sunmmary judgnent.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff comrenced this action to foreclose on a
nort gage and contends on appeal that Suprenme Court erred in denying
its nmotion for summary judgnent on the conplaint. W note at the
outset that the order on appeal and the letter fromthe court that
acconpanied it specifically direct plaintiff's attorney to file the
order. Plaintiff failed to conply wth that directive, however, and
wai ted six nonths before it filed the notice of appeal. The notice of
appeal was filed prior to the entry of the order, thus rendering the
notice of appeal premature (see Matter of Danial R B. v Ledyard M, 35
AD3d 1232; Spano v County of Onondaga, 170 AD2d 974, |v denied 77 Ny2d
809, |Iv dismssed 77 NY2d 989). Nevertheless, we address the nerits
of the appeal in the exercise of our discretion and in the interest of
judicial econony (see CPLR 5520 [c]; Danial R B., 35 AD3d at 1232),
and we affirmfor reasons stated in the decision at Suprene Court. W
add only that, “[wjhen a plaintiff noves for summary judgnent, it is
proper for the court to | ook beyond the defendant[s’] answer and deny
summary judgnent if facts are alleged in opposition to the notion
which, if true, constitute a nmeritorious defense” (Nassau Trust Co. Vv
Montrose Concrete Prods. Corp., 56 Ny2d 175, 182, rearg denied 57 Nyad
674). “Consistent wwth the rule . . . that a defense established by
the papers is sufficient though unpleaded to warrant denial of a
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nmotion for summary judgnment” (id. at 183; see Preferred Capital, Inc.
v PBK, Inc., 309 AD2d 1168, 1168-1169), we agree with the court that
def endant s-respondents raised triable issues of fact wwth respect to
whet her plaintiff accepted paynments on the nortgage after the date of
the default alleged in the conplaint (see generally Citicorp Mge. v
Chen, 237 AD2d 968), and with respect to the defenses of waiver and
estoppel (see generally Mahopac Natl. Bank v Baisley, 244 AD2d 466, |v
di sm ssed 91 Ny2d 1003).

Patricia L. Morgan

Ent er ed: November 12, 2010
Cerk of the Court
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ANTONE R CASE, CASE BRCS., A NEW YORK
PARTNERSHI P, DO NG BUSI NESS AS TC PACKI NG
COMPANY, WYOM NG COUNTY BANK,

DEFENDANTS- RESPONDENTS,

ET AL., DEFENDANTS.

DI BBLE & M LLER, P.C., APPELLANT,

DAVI D A. SHULTS AND BARBARA L. S. FI NCH,

| NTERVENORS- RESPONDENTS.

DI BBLE & M LLER, P.C., ROCHESTER (CGERARD F. NORTON OF COUNSEL), FOR
APPELLANT PRO SE.

STEVEN D. SESSLER, GENESEO, FOR DEFENDANT- RESPONDENT ANTONE R CASE.

SHULTS AND SHULTS, HORNELL (DAVID A. SHULTS OF COUNSEL), FOR
| NTERVENORS- RESPONDENTS.

Appeal from an order of the Suprenme Court, Livingston County
(Kenneth R Fisher, J.), entered July 30, 2009 in an action for
di ssolution of a partnership. The order, insofar as appealed from
distributed plaintiff’s second share to nonparty creditors in a
federal action and determ ned that the second share is a fund
i ndependent of a lien by Dibble & Mller, P.C

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs.

Menorandum Plaintiff and his attorneys, Dibble & Mller, P.C
(appel lant), appeal from inter alia, that part of an order directing
the distribution of plaintiff’s share of post-accounting incone in a
partnership dissolution proceeding to plaintiff’s nonparty creditors
pursuant to an order of the United States District Court for the
Western District of New York, despite the existence of an attorney’s
lien filed by appellant. Following the filing of a notice of appeal
inthis matter, however, the United States Court of Appeals for the
Second Circuit reversed the order of the District Court denying
appellant’s notion to intervene in the federal nmatter, ordered that
the funds at issue be held by the clerk of the District Court and
remanded the matter to the District Court for further proceedi ngs (see
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Eastern Potato Dealers, Inc. v TNC Packi ng Corp., 363 Fed Appx 819,
822). W thus note that all of the necessary parties and the rel evant
i ssues are currently before the District Court. Further, this matter
i nvol ves consi deration of the Perishable Agricultural Comodities Act
(7 USC §8 499a et seq.), and “considerations of comty, orderly
procedure, and judicial econony demand that the [f]ederal action be
tried first” (Theatre Confections v Andrea Theatres, 126 AD2d 969,
970). We therefore conclude that the appeal nust be di sm ssed without
consideration of the nerits. To the extent, if any, that the order
appealed fromis or may becone inconsistent with a federal court
order, plaintiff and appellant may seek relief from Suprene Court (see
generally CPLR 2221 [a], [e]; 5015).

Patricia L. Mrrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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CA 10-00411
PRESENT: SM TH, J.P., FAHEY, LINDLEY, SCONI ERS, AND GORSKI, JJ.

ANNE M ROVANELLO AND JOHN ROVANELLG,
PLAI NTI FFS- RESPONDENTS,

\% ORDER

KENNETH S. FI NLAY, DEFENDANT- APPELLANT.

G BSON, MCASKI LL & CROSBY, LLP, BUFFALO (VI CTOR ALAN OLI VERI OF
COUNSEL), FOR DEFENDANT- APPELLANT.

PAUL WLLIAM BELTZ, P.C., BUFFALO (ROBERT B. NI CHOLS CF COUNSEL), FOR
PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprene Court, Erie County (Tinothy
J. Drury, J.), entered October 21, 2009 in a personal injury action.
The order denied the notion of defendant for summary judgnment
di sm ssing the conplaint.

It is hereby ORDERED that the order so appealed fromis

unani nously affirmed w thout costs (see Frizzell v Gannetti, 34 AD3d
1202, 1203; House v Thornton, 32 AD3d 1172).

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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CA 10-01167
PRESENT: SM TH, J.P., FAHEY, LINDLEY, SCONI ERS, AND GORSKI, JJ.

COR BROKERAGE, | NC., PLAI NTI FF- RESPONDENT,
\% ORDER

NEW HARTFORD SHOPPI NG CENTER TRUST,
DEFENDANT- APPELLANT.

COHEN & COHEN LLP, UTICA (DANIEL S. COHEN OF COUNSEL), FOR
DEFENDANT- APPELLANT.

MANNI ON & COPANI, SYRACUSE (RYAN L. ABEL OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Onondaga County
(Donald A. G eenwod, J.), entered March 31, 2010 in an action seeking
br oker age comm ssions on rental paynents. The order denied
defendant’s notion for partial summary judgnent on the first cause of
action and granted plaintiff’s cross notion for partial sunmary
judgnent on the first cause of action.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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CA 09-02448
PRESENT: SM TH, J.P., FAHEY, LINDLEY, SCONI ERS, AND GORSKI, JJ.

UTI CA MJTUAL | NSURANCE COVPANY,
PLAI NTI FF- APPELLANT,

\% MVEMORANDUM AND ORDER

MCATEER & FI TZGERALD, | NC., KENYON B.
FI TZGERALD, JR., DEFENDANTS- RESPONDENTS,
ET AL., DEFENDANT.

(APPEAL NO. 1.)

BOND, SCHCENECK & KING PLLC, SYRACUSE (BRI AN J. BUTLER OF COUNSEL),
FOR PLAI NTI FF- APPELLANT.

von SIMSON & CHI N LLP, BUFFALO (CHARLES von SI MSON OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprenme Court, Oneida County (Anthony
F. Shaheen, J.), entered August 7, 2009 in a breach of contract
action. The order denied the notion of plaintiff for summary
j udgment .

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |aw by vacating the determ nation that
plaintiff’s rel ease of defendant M chael J. MAteer w thout reserving
any rights against the remai ni ng defendants reduced their liability,
and as nodified the order is affirnmed w thout costs.

Menorandum Plaintiff appeals froman order denying its notion
for summary judgnment on the conplaint in this breach of contract
action. W affirm Contrary to its contention, plaintiff failed to
establish its entitlenent to judgnment as a matter of law with respect
to defendants’ alleged failure to remt to plaintiff certain prem uns
collected on its behalf (see generally Zuckerman v City of New York,
49 Ny2d 557, 562). Further, plaintiff failed to neet its burden of
establishing that its interpretation of the reinsurance contract,
i.e., that it obligates defendants to act as guarantors of any unpaid
prem uns owed by third parties, is the only reasonable interpretation
t hereof (see Arrow Conmuni cation Labs. v Pico Prods., 206 AD2d 922,
923). Although plaintiff net its burden of establishing that
defendants were obligated to repay plaintiff for excess conm ssions,
defendants raised a triable issue of fact in opposition to the notion
W th respect to the anobunt of those excess conm ssions (see generally
Zuckerman, 49 Ny2d at 562). Contrary to plaintiff’s further
contention, defendants sufficiently pleaded the affirmati ve defense of
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setoff (see generally 115 Austin Ave., LLC v City of Yonkers, 37 AD3d
684), and Suprene Court therefore properly concluded that any issue
with respect thereto should be resolved at trial.

We concl ude, however, that the court erred in determning that
plaintiff’s rel ease of defendant M chael J. MAteer w thout reserving
any rights against the renmai ning defendants reduced their liability
pursuant to CGeneral Obligations Law § 15-105, and we therefore nodify
the order accordingly. Although only the court’s decision but not the
order on appeal expressly sets forth that determination, it is well
established that where there is a discrepancy between the order and
t he decision, the decision controls (see Matter of Edward V., 204 AD2d
1060, 1061). We note that defendants never noved for summary judgnent
on that issue, and we conclude that there are triable issues of fact
with respect thereto inasmuch as the record does not establish to what
extent, if any, McAteer was a co-obligor for the purposes of that
statute.

Patricia L. Mrrgan

Ent er ed: Novenber 12, 2010

Cerk of the Court
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CA 09-02449
PRESENT: SM TH, J.P., FAHEY, LINDLEY, SCONI ERS, AND GORSKI, JJ.

UTI CA MJTUAL | NSURANCE COVPANY,
PLAI NTI FF- APPELLANT,

\% ORDER

MCATEER & FI TZGERALD, | NC., KENYON B.
FI TZGERALD, JR., DEFENDANTS- RESPONDENTS,
ET AL., DEFENDANT.

(APPEAL NO. 2.)

BOND, SCHCENECK & KING PLLC, SYRACUSE (BRI AN J. BUTLER OF COUNSEL),
FOR PLAI NTI FF- APPELLANT.

von SIMSON & CHI N LLP, BUFFALO (CHARLES von SI MSON OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprenme Court, Oneida County (Anthony
F. Shaheen, J.), entered Cctober 19, 2009 in a breach of contract
action. The order denied the notion of plaintiff for |eave to reargue
the denial of its notion for summary judgnent.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs (see Enpire Ins. Co. v Food GCity, 167 AD2d 983, 984).

Patricia L. Morgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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TP 10-01194
PRESENT: SM TH, J.P., FAHEY, LINDLEY, SCONI ERS, AND GORSKI, JJ.

IN THE MATTER OF HAROLD D. SYMONDS, JR ,
PETI TI ONER,

\% ORDER

BETH BERLI N, EXECUTI VE DEPUTY COVM SSI ONER,
NEW YORK STATE OFFI CE OF TEMPORARY AND

DI SABI LI TY ASSI STANCE, AND LAURA CEROW

COMM SSI ONER, JEFFERSON COUNTY DEPARTMENT OF
SOCI AL SERVI CES, RESPONDENTS.

LEGAL AI D SCClI ETY OF M D- NEW YORK, I NC., WATERTOMN ( TERRENCE J. WHELAN
OF COUNSEL), FOR PETI TI ONER

ANDREW M CUOMO, ATTORNEY GENERAL, ALBANY (KATHLEEN M TREASURE OF
COUNSEL), FOR RESPONDENT BETH BERLI N, EXECUTI VE DEPUTY COWM SSI ONER,
NEW YORK STATE OFFI CE OF TEMPORARY AND DI SABI LI TY ASSI STANCE.

KEVIN C. CARACCI OLI, WATERTOMWN, FOR RESPONDENT LAURA CEROW
COW SSI ONER, JEFFERSON COUNTY DEPARTMENT OF SOCI AL SERVI CES.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Supreme Court in the Fourth Judici al
Department by order of the Suprenme Court, Jefferson County [Hugh A
Glbert, J.], entered May 20, 2010) to review a determ nati on of
respondent New York State O fice of Tenporary and Disability
Assi stance. The determ nation inposed public assistance and food
stanp sancti ons.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the anended petition is dism ssed.

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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KA 10-00788
PRESENT: MARTOCHE, J.P., CENTRA, CARNI, LINDLEY, AND PINE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

DAVI D B. SHERVAN, DEFENDANT- APPELLANT.

JAMES R MCCRAW SYRACUSE, FOR DEFENDANT- APPELLANT.

DONALD H. DODD, DI STRICT ATTORNEY, OSWEGO (M CHAEL G Cl ANFARANO OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Oswego County Court (James W
McCarthy, J.), rendered Septenber 11, 2009. The judgnent convicted
def endant, upon his plea of guilty, of sexual abuse in the first
degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Patricia L. Morgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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PRESENT: MARTOCHE, J.P., CENTRA, CARNI, LINDLEY, AND PINE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

ANTHONY MORRI' S, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALQO, INC., BUFFALO ( KAREN RUSSO- MCLAUGHLI N
OF COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, 111, DI STRICT ATTORNEY, BUFFALO (J. M CHAEL MARI ON OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Erie County Court (M chael F
Pietruszka, J.), rendered October 30, 2008. The judgnent convicted
def endant, upon his plea of guilty, of attenpted burglary in the
second degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  On appeal froma judgnment convicting himupon his
plea of guilty of attenpted burglary in the second degree (Penal Law
88 110.00, 140.25 [2]), defendant contends that County Court abused
its discretion in denying his notion to withdraw his plea. W reject
that contention (see generally People v Howell, 60 AD3d 1347). The
pl ea col l oquy was not rendered factually insufficient by defendant’s
nmonosyl | abi ¢ responses to questioning by the court (see People v
VanDeVi ver, 56 AD3d 1118, |v denied 11 NY3d 931, 12 NY3d 788; People v
Wl son, 38 AD3d 1348, |v denied 9 NY3d 927), and we conclude that the
record otherw se establishes that the plea was know ng, voluntary and
intelligent (see People v Guznan, 70 AD3d 1332; People v Spikes, 28
AD3d 1101, 1102, |Iv denied 7 NY3d 818). Indeed, the contention of
def endant that his plea was coerced by defense counsel is belied by
the record (see People v Montgonery, 63 AD3d 1635, 1636, |v denied 13
NY3d 798; People v G nenez, 59 AD3d 1088, 1089, |v denied 12 NY3d
816). In addition, defendant failed to submt any new evidence to
substantiate his conclusory assertions of innocence in support of his
notion to withdraw the plea (see Guzman, 70 AD3d 1332; People v
Ki mons, 39 AD3d 1180). Thus, contrary to the contention of
def endant, he nade no showi ng of entitlenment to an evidentiary hearing
on his notion, and we note in any event that “[o]lnly in the rare
instance will a defendant be entitled to an evidentiary hearing”
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(People v Tinsley, 35 Ny2d 926, 927; see Kimons, 39 AD3d at 1180).

Patricia L. Morgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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KA 09- 00507
PRESENT: MARTOCHE, J.P., CENTRA, CARNI, LINDLEY, AND PINE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

W LLI AM CHI ARAPPA, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SOCI ETY, SYRACUSE (GERALD T. BARTH OF
COUNSEL), FOR DEFENDANT- APPELLANT.

WLLIAM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (JAMES P. MAXWELL
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnent of the Onondaga County Court (WIIliam D.
Wal sh, J.), rendered Novenber 19, 2008. The judgnment revoked
defendant’ s sentence of probation and inposed a sentence of
i ncarceration.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent that revoked the
sentence of probation inposed upon his conviction of driving while
intoxi cated (Vehicle and Traffic Law 8 1192 [3]) and sentenced himto
an indetermnate termof incarceration. Defendant failed to preserve
for our review his contention that he was denied the right to present
a defense at his probation revocation hearing (see People v Ml endez,
8 NY3d 886; People v Dorn, 71 AD3d 1523) and, in any event, we
concl ude that defendant was “ ‘afforded [the requisite] opportunity to
be heard” " (People v Perna, 74 AD3d 1807, 1807). County Court
properly refused to consider the testinony of defendant concerning
matters extraneous to the i ssue whether he failed to report to his
probation officer (see generally People v Gace, 60 AD3d 432, 433, |lv
deni ed 12 NY3d 854; People v Lawhorn, 21 AD3d 1289, 1291). In
addition, the fact that the court briefly mentioned another charge did
not deny defendant his right to present a defense with respect thereto
i nasmuch as the court did not sentence himbased upon that charge (see
generally People v Rivers, 262 AD2d 108, |v denied 94 Ny2d 828). Also
contrary to the contention of defendant, the court was entitled to
credit the testinony of the probation officer over that of defendant
(see Perna, 74 AD3d at 1807-1808), and we conclude that the People net
their burden of proving by a preponderance of the evidence that
def endant violated the conditions of his probation by failing to
report to his probation officer (see generally id. at 1807). Finally,
def endant contends that the court erred in relying on testinony
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concerning his failure to report to his probation officer inasnuch as
such testinony involved conduct that occurred approxi mately one year

prior to the revocation hearing. W reject that contention (see CPL

410.70 [3]; People v Johnson, 159 AD2d 725, 725-726; People v Cherry,
143 AD2d 1028, 1029-1030, |v denied 73 Ny2d 920).

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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PRESENT: MARTOCHE, J.P., CENTRA, CARNI, LINDLEY, AND PINE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

PATRI CK J. MORRI SON, DEFENDANT- APPELLANT.

MJULDOON & GETZ, ROCHESTER (MARTIN P. MCCARTHY, |1, OF COUNSEL), FOR
DEFENDANT- APPELLANT.

M CHAEL C. CGREEN, DI STRICT ATTORNEY, ROCHESTER (STEPHEN X. O BRI EN OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Monroe County Court (John R
Schwartz, A.J.), rendered May 29, 2007. The judgnent convicted
def endant, upon his plea of guilty, of reckless assault of a child.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals from a judgnent convicting him
upon his plea of guilty, of reckless assault of a child (Penal Law §
120.02). Defendant failed to nove to withdraw his guilty plea or to
vacate the judgnent of conviction and thus failed to preserve for our
review his contention that the plea was not knowingly, intelligently
and voluntarily entered (see People v Cannon, 59 AD3d 962, |v denied
12 NY3d 815). 1In any event, we reject that contention. The fact that
County Court m sinfornmed defendant of the m nimum sentence to which he
was exposed “is [a] factor which nust be considered by the court, but
it is not, in and of itself, dispositive’” (People v Garcia, 92 Ny2d
869, 870). Indeed, “[w] hether a plea was knowi ng, intelligent and
voluntary i s dependent upon a nunmber of factors[,] ‘including the
nature and terns of the agreenent, the reasonabl eness of the bargain,
and the age and experience of the accused” ” (id.; see People v
Johnson, 24 AD3d 1259, |v denied 6 NY3d 814). W conclude on the
record before us that the court’s m sstatenent concerning the m ni num
possi bl e sentence did not render the plea involuntary. Al though
defendant failed to preserve for our review his further contention
that the court failed to apprehend the extent of its sentencing
di scretion, such a contention does not require preservation (see
People v Schafer, 19 AD3d 1133). Nevertheless, the record does not
support defendant’s contention (see People v G aham 42 AD3d 933, |v
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denied 9 Ny3d 876; cf. Schafer, 19 AD3d 1133).

Patricia L. Morgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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PRESENT: MARTOCHE, J.P., CENTRA, CARNI, LINDLEY, AND PINE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

RI CHARD W NMATT, DEFENDANT- APPELLANT.

ROBERT M PUSATERI, CONFLI CT DEFENDER, LOCKPCRT ( EDWARD P. PERLMAN OF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL J. VI OLANTE, DI STRI CT ATTORNEY, LOCKPORT ( THOVAS H. BRANDT OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Niagara County Court (Sara S
Sperrazza, J.), rendered May 30, 2008. The judgnment convicted
def endant, upon a jury verdict, of nmurder in the second degree (three
counts), robbery in the first degree (two counts) and ki dnapping in
the first degree (three counts).

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal froma judgnment convicting himfollowng a
jury trial of, inter alia, three counts of nurder in the second degree
(Penal Law 8 125.25 [1], [3]), defendant contends that he was denied
due process because he was required to wear a stun belt during trial.
Def endant’ s contention involves matters outside the record on appeal
and thus nust be raised by way of a notion pursuant to CPL article 440
(see People v Schrock, 73 AD3d 1429, 1431). Defendant further
contends that County Court erred in refusing to grant a mstrial after
learning that jurors were aware of inflammtory newspaper headli nes
concerning the trial. W reject that contention. The court
determned followng an inquiry of the jurors that their mnim
exposure to news accounts did not warrant a mstrial, and we concl ude
that the court thus did not abuse its discretion in denying
defendant’s notion (see People v Fernandez, 269 AD2d 167, |v denied 95
NY2d 796). W further note that the court’s curative instructions
“elimnated any |ikelihood of prejudice” (People v Bolden, 243 AD2d
268, 269). Finally, defendant failed to preserve for our review his
contention that the testinony of the acconplice was not sufficiently
corroborated and thus that the conviction is not supported by legally
sufficient evidence (see People v Carrasquillo, 71 AD3d 1591, |v
denied 15 Ny3d 803). 1In any event, the record establishes that the
Peopl e presented sufficient evidence connecting defendant to the
crines, thereby satisfying the corroboration requirenent (see CPL
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60.22 [1]; People v Reone, 15 NY3d 188, 191-192).

Patricia L. Morgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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PRESENT: MARTOCHE, J.P., CENTRA, CARNI, LINDLEY, AND PINE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

RI CHARD J. MCKEON, JR., DEFENDANT- APPELLANT.

ERI CKSON WEBB SCOLTON & HAJDU, LAKEWOCD (LYLE T. HAJDU OF COUNSEL),
FOR DEFENDANT- APPELLANT.

JOSEPH V. CARDONE, DI STRICT ATTORNEY, ALBION, FOR RESPONDENT.

Appeal from a judgnment of the Ol eans County Court (Robert C
Noonan, A.J.), rendered February 27, 2009. The judgnment convicted
def endant, upon his plea of guilty, of manslaughter in the first
degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals from a judgnent convicting him
upon his plea of guilty, of manslaughter in the first degree (Penal
Law 8§ 125.20 [2]). Contrary to defendant’s contention, the record of
the plea proceeding in County Court establishes that, pursuant to the
terms of the plea agreenent, defendant agreed to waive the right to
appeal. The record further establishes that “defendant understood
that the right to appeal is separate and distinct fromthose rights
automatically forfeited upon a plea of guilty” and that his waiver of
the right to appeal was know ngly, voluntarily, and intelligently
entered (People v Lopez, 6 NY3d 248, 256). Contrary to defendant’s
contention, certain comments nmade by the Suprene Court Justice who
sent enced defendant, despite the fact that the plea was entered in
County Court, were not relevant to, nor did they invalidate,
defendant’s valid waiver of the right to appeal (see generally People
v Moissett, 76 Ny2d 909, 912).

Al t hough the contention of defendant that the plea was not
knowi ngly and voluntarily entered survives his waiver of the right to
appeal, he failed to preserve that contention for our review by
failing to nove to withdraw his guilty plea or to vacate the judgnent
of conviction on that ground (see People v Thomas, 72 AD3d 1483). 1In
any event, his contention is without nerit. In support of that
contention, defendant asserts that his actions nay have been justified
and that County Court m stakenly advised himthat he had a duty to
retreat fromhis home. Although we agree with defendant that the
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court m stakenly advised himconcerning his duty to retreat (see Penal
Law 8§ 35.15 [2] [a] [i]), we neverthel ess conclude that the court’s
error did not render the plea invalid. Defendant did not indicate in
his recitation of the facts underlying the crine that he reasonably
believed that the victi mwas using or was about to use deadly physical
force (see 8 35.15 [2] [a]; see generally People v Lopez, 71 NY2d 662,
666; People v MKnight, 256 AD2d 1194, |v denied 93 NY2d 876).

The further contention of defendant that County Court erred in
refusing to suppress his statenents to the police as well as the
evi dence seized fromhis hone i s enconpassed by his waiver of the
right to appeal (see People v Kenp, 94 Ny2d 831, 833; People v A ken,
73 AD3d 1450, |v denied 15 NY3d 771). Finally, defendant failed to
preserve for our review his contention that the orders of protection,
whi ch were anended follow ng their issuance, should be vacated (see
People v Nieves, 2 NY3d 310, 315-317; People v Shanpine, 31 AD3d 1163,
1164), and we decline to exercise our power to review that contention
as a matter of discretion in the interest of justice (see CPL 470.15

[6] [a]).

Patricia L. Mrrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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BERNARD L. SNOW DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (KI MBERLY F. DUGUAY OF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL C. CGREEN, DI STRICT ATTORNEY, ROCHESTER ( ELI ZABETH CLI FFORD OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprenme Court, Mnroe County (John
J. Ark, J.), rendered July 26, 2007. The judgnment convicted
def endant, upon his plea of guilty, of robbery in the third degree
(three counts), grand larceny in the fourth degree and petit |arceny
(two counts).

It is hereby ORDERED that the judgnent so appealed fromis
unani nously nodified on the | aw by vacating the order of restitution
dat ed Cctober 23, 2007 and as nodified the judgnent is affirned.

Menor andum  Def endant appeals from a judgnent convicting him
upon his plea of guilty, of three counts of robbery in the third
degree (Penal Law § 160.05), two counts of petit larceny (8§ 155.25),
and one count of grand larceny in the fourth degree (8 155.30 [1]).
Def endant contends that his plea was not know ng, voluntary, or
intelligent because Suprene Court failed to informhimat the tinme of
the plea proceeding that he would have to pay restitution. Defendant
failed to preserve his contention for our review but, as the People
correctly concede, there was no discussion of restitution on the
record during the plea proceeding. The People thus contend that
def endant “conpellingly” argues that restitution was not part of the
bar gai ned-for sentence. W agree with the People’s further
contention, however, that any error in inposing restitution at the
original sentencing was renedi ed when the court did not inpose
restitution at defendant’s resentencing (see People v Wllians, 14
NY3d 198, 217, cert denied _ US _ [Qct. 4, 2010]; see also People
v M naya, 54 Ny2d 360, 363-364, cert denied 455 US 1024).

Al t hough not addressed by defendant or the People, we note that
the court, follow ng the resentencing, issued an order inposing
restitution. “Because there is no basis in the record for the
restitution ambunt contained in the . . . order of restitution,” we
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nodi fy the judgnment by vacating that order (see People v Nagel, 60
AD3d 1485, |v denied 12 NY3d 918).

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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CAF 09- 02493
PRESENT: MARTOCHE, J.P., CENTRA, CARNI, LINDLEY, AND PINE, JJ.

IN THE MATTER OF AKEIRA A., CARL A, AND
WLLIAM A, JR

ERI E COUNTY DEPARTMENT OF SCCI AL SERVI CES, ORDER
PETI TI ONER- RESPONDENT;

WLLIAM A, RESPONDENT- APPELLANT,
AND AVANDA A., RESPONDENT.

DAVI D J. PAJAK, ALDEN, FOR RESPONDENT- APPELLANT.
JOSEPH T. JARZEMBEK, BUFFALO, FOR PETI TI ONER- RESPONDENT.
DAVI D C. SCHOPP, ATTORNEY FOR THE CHI LDREN, THE LEGAL Al D BUREAU CF

BUFFALO, | NC., BUFFALO (CHARLES D. HALVORSEN OF COUNSEL), FOR AKEI RA
A, CARL A, AND WLLIAM A, JR

Appeal from an order of the Famly Court, Erie County (Patricia
A Maxwell, J.), entered Novenber 20, 2009 in a proceeding pursuant to
Fam |y Court Act article 10. The order, anong other things, adjudged
that respondent WIlliam A neglected the subject children.

It is hereby ORDERED that said appeal is unaninously dism ssed

W thout costs (see Matter of Briana R, 247 AD2d 940; Matter of
Cherilyn P., 192 AD2d 1084, |v denied 82 NY2d 652).

Patricia L. Mrrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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CAF 09-02183
PRESENT: MARTOCHE, J.P., CENTRA, CARNI, LINDLEY, AND PINE, JJ.

IN THE MATTER OF STEVEN L.
FELICl A H, PETI TI ONER- APPELLANT,
AND STEVEN H., PETI Tl ONER,
ORDER
ERI E COUNTY DEPARTMENT OF SCCI AL SERVI CES,
RESPONDENT- RESPONDENT.
BRI AN L. AND KELLY L., | NTERESTED
PARTI ES- RESPONDENTS.

ALAN BI RNHOLZ, EAST AMHERST, FOR PETI TI ONER- APPELLANT.

JOSEPH T. JARZEMBEK, BUFFALO, FOR RESPONDENT- RESPONDENT.

DANI EL J. HARTMAN, BUFFALO, FOR | NTERESTED PARTI ES- RESPONDENTS.
DAVI D C. SCHOPP, ATTORNEY FOR THE CHI LD, THE LEGAL Al D BUREAU OF

BUFFALO, | NC., BUFFALO (CHARLES D. HALVORSEN OF COUNSEL), FOR STEVEN
L.

Appeal from an order of the Famly Court, Erie County (Patricia
A. Maxwell, J.), entered Septenber 17, 2009. The order, anong ot her
t hi ngs, adjudged that it would not be in the subject child s best
interest to allow personal contact with petitioner Felicia H

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Patricia L. Morgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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CAF 10-00835
PRESENT: MARTOCHE, J.P., CENTRA, CARNI, LINDLEY, AND PINE, JJ.

I N THE MATTER OF SAMANTHA LAURI CELLA,
PETI TI ONER- RESPONDENT,

\% ORDER

SALVATORE LAURI CELLA, JR , RESPONDENT- APPELLANT.

SALVATORE LAURI CELLA, JR , RESPONDENT- APPELLANT PRO SE.

Appeal from an order of the Famly Court, Erie County (Rosalie
Bail ey, J.), entered Decenber 31, 2009 in a proceedi ng pursuant to
Fam |y Court Act article 4. The order denied respondent’s objections
to an order of the Support Magi strate dated Novenber 20, 20009.

It is hereby ORDERED that the order so appealed fromis

unani nously affirmed wi thout costs for reasons stated in the decision
at Famly Court.

Patricia L. Mrrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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CAF 09-02494
PRESENT: MARTOCHE, J.P., CENTRA, CARNI, LINDLEY, AND PINE, JJ.

IN THE MATTER OF JENNI FER ALESSI G
PETI TI ONER- APPELLANT,

\% MVEMORANDUM AND ORDER

HARCLD BURCH, RESPONDENT- RESPONDENT.

ALAN BI RNHOLZ, EAST AMHERST, FOR PETI TI ONER- APPELLANT.

Appeal from an order of the Famly Court, Erie County (Rosalie
Bail ey, J.), entered Novenber 19, 2009 in a proceedi ng pursuant to
Fam |y Court Act article 8. The order dism ssed the petition.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the petition is
reinstated and the matter is remtted to Famly Court, Erie County,
for a new hearing on the petition.

Menmor andum  Petitioner appeals froman order dism ssing her
famly offense petition pursuant to Famly Court Act article 8 based
on Famly Court’s determ nation that petitioner’s testinony at the
hearing on the petition was not credible. W agree with petitioner
t hat, because the transcript of the hearing includes only one page of
her direct exam nation, meani ngful appellate review of the pivotal
basis for the court’s determnation, i.e., that petitioner was not
credible, is not possible (see Wite v Fischer, 73 AD3d 1372, 1373;
see also Matter of Cobrin [Tel ecom Consulting G oup NE
Cor p. - Comm ssi oner of Labor], 36 AD3d 1166, 1166-1167). W therefore
are conpelled to reverse the order and remt the natter for a new
hearing on the petition (see Weckstein v Breitbart, 111 AD2d 6, 8; see
generally Matter of Jordal v Jordal, 193 AD2d 1102).

Patricia L. Morgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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CA 10- 00577
PRESENT: MARTOCHE, J.P., CENTRA, CARNI, LINDLEY, AND PINE, JJ.

ROBERT SILLS AND AUDREY ELAI NE SI LLS, AS
CO- EXECUTORS OF THE ESTATE OF ANGELI NE V.
SILLS, DECEASED,

PLAI NTI FFS- RESPONDENTS- APPELLANTS,

\% ORDER

JOAN ROYSTON, DEFENDANT- APPELLANT- RESPONDENT.
(ACTION NO. 1.)

IN THE MATTER OF ROBERT SILLS AND AUDREY

ELAI NE SI LLS, AS CO EXECUTORS OF THE ESTATE

OF ANGELINE V. SILLS, DECEASED,

PETI TI ONERS- RESPONDENTS- APPELLANTS,

Vv

FLEET NATI ONAL BANK, ET AL.,
RESPONDENTS- RESPONDENTS,

AND JOAN ROYSTON, RESPONDENT- APPELLANT- RESPONDENT.
( PROCEEDI NG NO. 1.)

(APPEAL NO. 1.)

MCDONOUGH & ARTZ, P.C., BINGHAMION (PHI LI P J. ARTZ OF COUNSEL), FOR
DEFENDANT- APPELLANT- RESPONDENT AND RESPONDENT- APPELLANT- RESPONDENT.

GATES & ADAMS, P.C., ROCHESTER (DOUG.AS GATES COF COUNSEL), FOR
PLAI NTI FFS- RESPONDENTS- APPELLANTS AND PETI TI ONERS- RESPONDENTS-
APPELLANTS.

Appeal and cross appeal froman order of the Suprene Court,
St euben County (Peter C. Bradstreet, A J.), entered Cctober 7, 2009.
The order, anong other things, denied defendant’s notion for an order
di smi ssing action No. 1 and denied the notion nmade by respondents Joan
Royston and Kirk Ri chardson to dism ss proceeding No. 1.

It is hereby ORDERED that said appeal and cross appeal are
unani nously di sm ssed without costs.

Patricia L. Morgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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CA 10-01098
PRESENT: MARTOCHE, J.P., CENTRA, CARNI, LINDLEY, AND PINE, JJ.

ROBERT SILLS AND AUDREY ELAI NE SI LLS, AS
CO- EXECUTORS OF THE ESTATE OF ANGELI NE V.
SILLS, DECEASED, PLAI NTI FFS- RESPONDENTS,

\% ORDER
JOAN ROYSTQON, DEFENDANT- APPELLANT.

(ACTION NO. 1.)
(APPEAL NO. 2.)

MCDONOQUGH & ARTZ, P.C., BINGHAMION (PHI LI P J. ARTZ OF COUNSEL), FOR
DEFENDANT- APPELLANT.

GATES & ADAMS, P.C., ROCHESTER ( DOUGLAS GATES OF COUNSEL), FOR
PLAI NTI FFS- RESPONDENTS.

Appeal froma judgnent of the Supreme Court, Steuben County
(Peter C. Bradstreet, A J.), entered October 7, 2009. The judgnent
awarded plaintiffs the sumof $157,280.17 as agai nst defendant.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed w thout costs.

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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PRESENT: MARTOCHE, J.P., CENTRA, CARNI, LINDLEY, AND PINE, JJ.

JAMES T. WALTZ, PLAI NTI FF- RESPONDENT,
\% MVEMORANDUM AND ORDER

MARY S. VI NK, DEFENDANT- APPELLANT.

ERNEST D. SANTORO, ESQ, P.C., ROCHESTER (ERNEST D. SANTCRO OF
COUNSEL), FOR DEFENDANT- APPELLANT.

PRONER & PRONER, NEW YORK CITY (TOBI R SALOTTOLO OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Ontario County
(Frederick G Reed, A J.), entered Septenber 16, 2009 in a persona
injury action. The order granted the notion of plaintiff for partial
sumary judgnent on the issue of liability.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Plaintiff comrenced this action seeking damages for
injuries he sustained when the notorcycle he was driving collided at
an intersection wwth a vehicle operated by defendant. Plaintiff was
travel i ng northbound when his notorcycle was struck by defendant’s
sout hbound vehicle, as defendant was attenpting to turn left. Suprene
Court properly granted plaintiff’s notion for partial summary judgnent
on liability.

Plaintiff met his initial burden by establishing as a matter of
law “ ‘that the sole proximate cause of the accident was defendant’s
failure to yield the right of way’ to plaintiff” (Guadagno v Norward,
43 AD3d 1432, 1433). According to the deposition testinony of
plaintiff, he first saw defendant’s vehicle turning left into his |ane
of travel when it was 20 feet away. Defendant testified at her
deposition that she stopped her vehicle at the intersection in
guestion and that, although she observed traffic approaching in the
opposite | ane, she believed that she had anple tine in which to make a
| eft-hand turn. Based on the parties’ deposition testinony, we
conclude that plaintiff established as a matter of |aw that defendant
“ *was negligent in failing to see that which, under the
ci rcunst ances, [she] should have seen, and in crossing in front of
[plaintiff’s notorcycle] when it was hazardous to do so’ 7 (id.).
Further, plaintiff established as a matter of law that he “ *was free
fromfault in the occurrence of the accident’ ” (see id.), and
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defendant failed to raise an issue of fact with respect thereto (see
generally Zuckerman v City of New York, 49 Ny2d 557, 562).

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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PRESENT: MARTOCHE, J.P., CENTRA, CARNI, LINDLEY, AND PINE, JJ.

MAHMOOD YOONESSI AND SHAMS YOONESSI
PLAI NTI FFS- APPELLANTS,

\% MVEMORANDUM AND ORDER

DEBRA L. G VENS, DEFENDANT- RESPONDENT.

ZDARSKY SAW CKI & AGOSTI NELLI, LLP, BUFFALO (CGERALD T. WALSH OF
COUNSEL), FOR PLAI NTI FFS- APPELLANTS.

LAW OFFI CE OF EPSTEIN & HARTFORD, CETZVILLE (JENN FER V. SCH FFMACHER
OF COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (Frank A.
Sedita, Jr., J.), entered Novenber 19, 2009 in a personal injury
action. The order denied the notion of plaintiffs to vacate an
arbitration award and affirnmed the arbitrati on award.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiffs commenced this personal injury action and
thereafter stipulated to submt the matter to binding arbitration.
They now appeal from an order of Supreme Court denying their notion
seeking to vacate the award of the arbitrators and confirmng the
award. The arbitrators awarded plaintiff husband damages for past and
future pain and suffering resulting froman autonobile accident.
Plaintiffs contend, however, that the award was indefinite and
nonfi nal because the arbitrators failed to render any decision with
respect to the husband’s economic |oss or the derivative claimof his
wfe. W affirm An arbitration award may be vacated if the court
finds, inter alia, that the arbitrator “exceeded his [or her] power or
so inperfectly executed it that a final and definite award upon the
subj ect matter was not nmade” (CPLR 7511 [b] [1] [iii]). An award is
indefinite or nonfinal within the neaning of the statute “only if it
| eaves the parties unable to determne their rights and obligations,
if it does not resolve the controversy submtted or if it creates a
new controversy” (Matter of Meisels v Uhr, 79 Ny2d 526, 536).

Contrary to plaintiffs’ contention, the arbitration award was fi nal
and definite. The arbitrators “di spose[d] of the controversy
submtted” and, even if they failed to consider an award for economc
| oss or loss of consortium that failure would be “a nere error of
fact or law not judicially reviewable” (Matter of CGuetta [Raxon
Fabrics Corp.], 123 AD2d 40, 45).
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Plaintiffs further contend that the arbitration proceedi ng was
tainted by fraud on the part of a defense w tness because the w tness
was not qualified to render an expert opinion and gave fal se
testinmony. W are unable to review that contention, however, because
plaintiffs failed to submt a transcript of the arbitration proceeding
(see Vick v Albert, 34 AD3d 331, |v denied 8 NY3d 805; Matter of Gty
of Buffalo [Buffalo Police Benevolent Assn.], 13 AD3d 1202).

Patricia L. Mrrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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CA 10-01013
PRESENT: MARTOCHE, J.P., CENTRA, CARNI, LINDLEY, AND PINE, JJ.

IN THE MATTER OF MARTI N LUTHER NURSI NG
HOVE, | NC., PETI TI ONER- APPELLANT,

\% MVEMORANDUM AND ORDER

M CHAEL J. DOWLI NG COVMM SSI ONER OF
SOCI AL SERVI CES OF STATE OF NEW YORK
MARK CHASSIN, M D., COV SSI ONER OF
HEALTH OF STATE OF NEW YORK AND RUDY F.
RUNKO, DI RECTOR OF BUDGET OF STATE OF
NEW YORK, RESPONDENTS- RESPONDENTS.

RUFFO TABCRA MAI NELLO & MCKAY P.C., ALBANY (RAUL A. TABORA, JR, OF
COUNSEL), FOR PETI TI ONER- APPELLANT.

ANDREW M CUOMO, ATTORNEY GENERAL, ALBANY ( KATHLEEN M TREASURE OF
COUNSEL), FOR RESPONDENTS- RESPONDENTS.

Appeal from a judgnent (denom nated order and judgnent) of the
Suprene Court, Oneida County (Sanuel D. Hester, J.), entered Cctober
1, 2009 in a proceeding pursuant to CPLR article 78. The judgnent
di sm ssed the petition.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Petitioner appeals froma judgnent that dism ssed
its CPLR article 78 petition. Petitioner sought therein to adjust its
Medi cai d rei nbursenent rate for the years 1989 through 1992 based on
its receipt of a rebate in 1985 resulting froman overcharge in 1983
for electrical services. W reject the contention of petitioner that
respondents’ actions were irrational and in violation of federal
regul ati ons and concl ude that respondent Conm ssioner of Health of the
State of New York (hereafter, DOH) did not act in an arbitrary or
capricious manner in refusing to recalculate petitioner’s
rei nbursenent rate

Medi caid regul ations provide that a facility’s audited costs as
determned in 1983, trended by inflation, are to be used for future
rei nbursenent cal cul ations (see 10 NYCRR 86-2.10 [b] [1] [i]).

Rei mbur senent rates are “provisional” until an audit occurs (10 NYCRR
86-2.7), and audit adjustnents that result in rate revisions nust
apply to all rate periods that are affected by the audited costs (see
18 NYCRR 517. 14).
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Al t hough Suprenme Court determ ned that respondents’ action in
applying the 1985 refund to the 1983 rate was rational based in part
on the federal Medicare reinbursenent manual, we conclude that 10
NYCRR 86-2.2 (d) is controlling with respect to this issue. Pursuant
to that regulation, “[i]n the event that any information or data which
a residential health care facility has submtted to [ DOH on required
reports, budgets or appeals for rate revisions intended for use in
establishing rates[] is inaccurate or incorrect, whether by reason of
subsequent events or otherw se, such facility shall forthwith submt
to the departnent a correction of such information or data which neets
the sane certification requirenents as the docunent being corrected”
(enmphasi s added).

Here, petitioner was obligated pursuant to 10 NYCRR 86-2.2 (d) to
report the overpaynent to DOH, and respondents then had the authority
to revise the rates based on the correction of the incorrect data
underlying the overpaynment. To hold otherw se woul d render
meani ngl ess the reporting obligation in 10 NYCRR 86-2.2 (d), as well
as the specification in 10 NYCRR 86-2.7 that reinbursenent rates are
provisional prior to an audit (see generally Mjewski v
Br oadal bi n-Perth Cent. School Dist., 91 Ny2d 577, 587).

Petitioner’s reliance on the decision of the Court of Appeals in
Matter of County of Monroe v Kal adjian (83 Ny2d 185) is m spl aced,
i nasmuch as the relief sought by the petitioner therein was denied.
In that case, the County of Monroe (County) had underestimted its
el ectrical costs and as a result sought increased Medicaid
rei mbursenent (id. at 188). The Court of Appeals concluded that the
County’s m scal cul ation was not an “error” that could be used to
adj ust the reinbursenment rate, noting that the County had clained in a
previ ous appeal that its increased cost was the result of “updating
and noderni zing” its electrical systems, but that the County had not
obtained the requisite prior authorization fromDOH for such updating
and noderni zation (id. at 188-190; see also 10 NYCRR 86-2.14 [a] [4]).
In any event, that case is further distinguishable because here the
di screpancy was an overpaynent rather than an underpaynent, and was
not the result of unauthorized actions undertaken by petitioner.

Patricia L. Morgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
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SHAUN M SALSBERY, DEFENDANT- APPELLANT.

AMY L. HALLENBECK, FULTON, FOR DEFENDANT- APPELLANT.

DONALD H. DODD, DI STRICT ATTORNEY, OSWEGO (M CHAEL G Cl ANFARANO OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Oswego County Court (Walter W
Haf ner, Jr., J.), rendered July 27, 2009. The judgnent convicted
def endant, upon a jury verdict, of burglary in the third degree and
petit |arceny.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals from a judgnent convicting him
upon a jury verdict, of burglary in the third degree (Penal Law §
140.20) and petit larceny (8 155.25). W reject the contention of
def endant that he received ineffective assistance of counsel and
i nstead conclude that the “cunul ative effect of defense counsel’s
al l eged deficiencies, viewed in totality and as of the tinme of the
representation, did not deprive defendant of effective assistance of
counsel” (People v Marcial, 41 AD3d 1308, 1309, |Iv denied 9 NY3d 878;
see People v Brown, 266 AD2d 838, 839, |v denied 94 NY2d 860; see
generally People v Baldi, 54 Ny2d 137, 147). |In support of his
contention, defendant asserts that defense counsel should not have
called as a witness one of defendant’s friends who acted in concert
wi th defendant in commtting the crimes. As the People correctly
note, however, the theory of the defense was that defendant believed
that his friend had perm ssion to enter the garage from which they
took the all-terrain vehicle in question and that defendant intended
to purchase it for his children. Thus, defendant has failed to show
t hat defense counsel had no strategic explanation for calling
defendant’s friend as a witness (see People v Covington, 44 AD3d 510,
511, |Iv denied 9 NY3d 1032; see generally People v Benevento, 91 Nyad
708, 712; Baldi, 54 Ny2d at 147). Defendant has |likewise failed to
denonstrate that defense counsel had no strategy in eliciting
testinmony that defendant was in possession of drugs when the police
guestioned him and in questioning defendant with respect to his
crimnal history. The possession of drugs provided an expl anation for
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defendant’s having fled the scene of the accident as well as for
defendant’s cursory responses to questioning by the police (see People
v Rodriguez, 196 AD2d 514, |v denied 82 NY2d 807; see generally Baldi,
54 NY2d at 147), and pursuant to the court’s Sandoval ruling the
prosecutor was pernmtted to question defendant with respect to his
crimnal history in any event. Although we are troubled by the fact

t hat defense counsel did not request a Huntley hearing in connection
with defendant’s statenents to the police, we note that defense
counsel otherw se provided a cogent and rational defense that
addressed those statements. Thus, we conclude that the failure to
request a Huntley hearing does not rise to the level of ineffective
assi stance of counsel (see People v Webster, 56 AD3d 1242, 1242-1243,

| v denied 11 Ny3d 931; Marcial, 41 AD3d 1308; People v Jurjens, 291
AD2d 839, |Iv denied 98 Ny2d 652). In addition, we conclude that

def endant has failed to show that defense counsel was ineffective in
failing to object to questioning by the prosecutor concerning
defendant’s pretrial silence (see Brown, 266 AD2d at 839; People v
Davis, 111 AD2d 252). “Although a prosecutor generally may not use
the pretrial silence of a defendant to inpeach his or her trial
testinmony [and to comment on that silence on summation] . . ., that
general rule does not apply where, as here, ‘a defendant speaks to the
police and omts excul patory information which he [or she] presents
for the first time at trial’ ” (People v Harris, 57 AD3d 1523, 1524,
v denied 12 NY3d 817; see generally People v Savage, 50 Ny2d 673,
680- 682, cert denied 449 US 1016). W therefore further conclude that
def endant was not denied a fair trial based on alleged prosecutori al

m sconduct in connection with his pretrial silence.

Def endant failed to object to County Court’s ultimte Sandoval
ruling and thus failed to preserve for our review his contention that
the court erred in allowng or, alternatively, in failing tolimt
cross-exam nation concerning his prior convictions (see People v
Ant hony, 74 AD3d 1795, |Iv denied 15 NY3d 849; People v Mller, 59 AD3d
1124, 1125, |v denied 12 NY3d 819). 1In any event, we conclude that
the court did not abuse its discretion in precluding the prosecutor
from cross-exam ni ng defendant with respect to one renote conviction
in 1997 but in otherwise allow ng the prosecutor to cross-exam ne
defendant with respect to his remaining convictions. Defendant’s
drug-rel ated convictions and convictions for crimnal m schief and
resisting arrest showed the willingness of defendant to place his own
i nterests above those of society (see People v Davenport, 38 AD3d
1064, 1065; People v Carter, 34 AD3d 1342, |v denied 8 NY3d 844,
Peopl e v Mangan, 258 AD2d 819, 820-821, |v denied 93 NY2d 927).

Addi tionally, defendant’s convictions for theft of services, attenpted
petit larceny, and crimnal contenpt involved acts of dishonesty and
thus were probative with respect to the issue of defendant’s
credibility (see People v Robles, 38 AD3d 1294, 1295, |v denied 8 Ny3d
990; People v Tirado, 19 AD3d 712, 713, |Iv denied 5 NY3d 810).

Finally, the sentence is not unduly harsh or severe.

Entered: Novenber 12, 2010 Patricia L. Mrgan
Clerk of the Court
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HECTOR L. RI VERA, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JAMES ECKERT OF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL C. CGREEN, DI STRICT ATTORNEY, ROCHESTER (NANCY G LLI GAN OF
COUNSEL), FOR RESPONDENT.

Appeal from an order of the Suprene Court, Mnroe County (Thomas
M Van Strydonck, J.), entered February 3, 2009. The order determ ned
that defendant is a |level two risk pursuant to the Sex O fender
Regi stration Act follow ng a redeterm nati on hearing.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menor andum  Def endant appeals froman order determ ning that he
is alevel two risk pursuant to the Sex O fender Registration Act
(Correction Law 8 168 et seq.) followng a redeterm nation hearing
conducted in accordance with the stipulation of settlenent in Doe v
Pat aki (3 F Supp 2d 456, cert denied 522 US 1122). Contrary to
def endant’ s contention, Suprene Court did not abuse its discretion in
refusing to grant defendant a downward departure fromhis presunptive
risk level. Although defendant received the | owest possible point
total to be classified as a level two risk and had not conmtted
anot her sex offense in over 12 years, he failed to present evidence
with respect to the nature of his rehabilitation or lifestyle during
that time, and the record establishes that he was convicted of failing
to register as a sex offender (8 168-t). Defendant therefore “failed
to present the requisite clear and convincing evidence of the
exi stence of special circunmstances warranting a downward departure”
(People v Marks, 31 AD3d 1142, 1143, |lv denied 7 NY3d 715; see People
v MGigg, 67 AD3d 1426, |v denied 14 NY3d 701; People v Adans, 52
AD3d 1237, |v denied 11 NY3d 705).

Patricia L. Morgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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AARON L. RUFFI'NS, DEFENDANT- APPELLANT.

NELSON S. TORRE, BUFFALO, FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, II1, DI STRICT ATTORNEY, BUFFALO (SHAWN P. HENNESSY OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Erie County Court (Sheila A
DiTullio, J.), rendered January 20, 2009. The judgnent convicted
def endant, upon a his plea of guilty, of robbery in the second degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirned.

Menor andum  Def endant appeals from a judgnent convicting him
upon his plea of guilty, of robbery in the second degree (Penal Law §
160.10 [2] [a]). We reject the contention of defendant that his
wai ver of the right to appeal was not know ngly, voluntarily, and
intelligently entered (see People v Lopez, 6 NY3d 248, 256; People v
Streeter, 71 AD3d 1463, |v denied 14 NY3d 893). The responses of
defendant to County Court’s questions during the plea colloquy
establish that he understood the consequences of waiving the right to
appeal and voluntarily waived that right (see People v Tantao, 41 AD3d
1274, |Iv denied 9 NY3d 882). Furthernore, there is no indication in
the record that the age, experience, or background of defendant
rendered his waiver of the right to appeal invalid (see generally
Peopl e v Seaberg, 74 Ny2d 1, 11). Although the contention of
def endant that his plea was not know ngly, voluntarily, and
intelligently entered because of an alleged m srepresentati on made by
the court “survives his valid waiver of the right to appeal :
defendant did not nove to wthdraw the plea or to vacate the judgnent
of conviction and thus failed to preserve his contention for our
review (People v Dozier, 59 AD3d 987, 987, |v denied 12 NY3d 815).
This case does not fall within the narrow exception to the
preservation requirenent (see People v Lopez, 71 NY2d 662, 666; People
v Brown, 66 AD3d 1385, |v denied 14 NY3d 839).

Def endant further contends that the conviction was
“jurisdictionally defective” because there was no “factual predicate”
for the crime to which he pleaded guilty. Defendant in effect is
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t hereby chal l enging the factual sufficiency of the plea allocution,
and that challenge therefore is enconpassed by defendant’s wai ver of
the right to appeal (see People v Jam son, 71 AD3d 1435, 1436, |v
deni ed 14 NY3d 888; Brown, 66 AD3d at 1385). Additionally, defendant
failed to preserve that challenge for our review by failing to nove to
w thdraw the plea or to vacate the judgnent of conviction (see Lopez,
71 NY2d at 665; Jam son, 71 AD3d at 1436). |In any event, that
challenge is without nerit inasmuch as “there is no requirenment that
defendant recite the underlying facts of the crinme to which he is

pl eading guilty” (People v Bailey, 49 AD3d 1258, 1259; see People v
Seeber, 4 NY3d 780). Lastly, the waiver by defendant of the right to
appeal enconpasses his contention that the sentence is unduly harsh
and severe (see Lopez, 6 NY3d at 256).

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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ANDREW N. VI TED, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (DAVID M ABBATOY, JR ,
OF COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL C. CREEN, DI STRICT ATTORNEY, ROCHESTER (JOSEPH D. WALDORF OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprenme Court, Monroe County
(Thomas M Van Strydonck, J.), rendered May 5, 2007. The judgnent
convi cted defendant, upon a jury verdict, of assault in the first
degree and assault in the second degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  On appeal from a judgnent convicting himfollowng a
jury trial of assault in the first degree (Penal Law § 120.10 [1]) and
assault in the second degree (8 120.05 [1]), defendant contends that
the victimdid not sustain a serious physical injury within the
meani ng of Penal Law 8§ 10.00 (10) and thus that the conviction of both
counts of assault is not supported by legally sufficient evidence.
Defendant failed to preserve that contention for our review, however,

i nasmuch as he failed to raise it in his notion for a trial order of
di sm ssal (see People v Gray, 86 Ny2d 10, 19). Al though defendant
further contends that preservation was not required because a
successful notion to dismss would have nmerely resulted in a
conviction of the lesser included offense of assault in the third
degree (see generally CPL 290.10 [1]), we neverthel ess concl ude that
preservation was required (see Gray, 86 Ny2d at 19; cf. People v Ross,
39 AD3d 1243, 1244, |v denied 9 NY3d 850).

In any event, we conclude that defendant’s contention that the
victimdid not sustain a serious physical injury is without merit.
According to the evidence presented by the People at trial, defendant
“stonped” the victimand kicked himin the head at | east 10 tinmes and
at nost 25 tinmes, causing the victims head to strike the pavenent,
and the victimspent 15 days in the hospital, followed by 8 days of
rehabilitation. One of the victims treating physicians testified
that the victimsuffered froma contusion to the brain that could have
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resulted in his death and that, in fact, the physician had previously
seen patients die from contusions sustained under simlar

ci rcunst ances. Moreover, one of the victims other treating
physicians testified that the victimsuffered fromshort-term nenory

| oss and concentration problens for a period of 2% weeks follow ng the
incident. W thus conclude that the evidence is legally sufficient to
establish that the victimsustained a serious physical injury (see
People v Vigliotti, 270 AD2d 904, 904-905, Iv denied 95 Ny2d 839, 970;
People v Cruz, 267 AD2d 319, 319-320, |v denied 94 Ny2d 918; People v
Borst, 256 AD2d 1168, |v denied 93 Ny2d 871). In light of our

concl usion that defendant’s contention concerning the all eged

i nsufficiency of the evidence of serious physical injury is wthout
merit, we further conclude that defendant was not denied effective
assi stance of counsel based on defense counsel’s failure to preserve
that contention for our review (see People v Carrasquillo, 71 AD3d
1591, |v denied 15 NY3d 803).

As defendant correctly concedes, he failed to preserve for our
review his further contention that Suprene Court erred in failing to
take into account his accrued jail tine in setting the expiration date
of the order of protection issued by the court. 1In any event, we
concl ude that defendant’s contention |acks nerit. W note that, in
support of his contention, defendant relies upon a version of CPL
530. 13 that had been superseded at the tinme of sentencing (see CPL
530.13 [former (4)]). Nevertheless, although the court did not
account for 27 days during which defendant was incarcerated while
awai ti ng sentencing, the expiration date of the order of protection is
well within the requisite eight years fromthe expiration date of the
maxi mum term of the determ nate sentence inposed.

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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IN THE MATTER OF JOSHUA C. MOCRE
PETI TI ONER- RESPONDENT,

\% MVEMORANDUM AND ORDER

DESI REE MOORE, RESPONDENT- APPELLANT.

CHARLES J. GREENBERG BUFFALO, FOR RESPONDENT- APPELLANT.
JAMES S. HI NMAN, ROCHESTER, FOR PETI TI ONER- RESPONDENT.

JEFFREY D. OSHLAG ATTORNEY FOR THE CHI LDREN, BATAVI A, FOR N CHOLAS M
AND CLARI SSA M

Appeal from an order of the Famly Court, Genesee County (Eric R
Adans, J.), entered June 5, 2009 in a proceeding pursuant to Famly
Court Act article 6. The order awarded custody of the children to
petitioner.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Respondent not her contends on appeal that Famly
Court erred in granting the petition in which petitioner father sought
sol e physical custody of the parties’ children. W affirm The
parties had joint custody of the children with primary physi cal
custody with the nother since COctober 2004 pursuant to an order
entered upon the consent of the parties. It is well settled that “[a]
party seeking a change in an established custody arrangenent nust show
a change in circunmstances [that] reflects a real need for change to
ensure the best interest[s] of the child” (Matter of Dorm o v Mahoney,
__AD3d __, _ [Cct. 8, 2010] [internal quotation marks omtted];
see Matter of Perry v Korman, 63 AD3d 1564, 1565; Matter of Any L.M v
Kevin MM, 31 AD3d 1224). Here, the father nmet that burden. It is
undi sputed that the nother noved four tines between 2004 and 2009, as
a result of which one of the children attended five different schools
over that five-year period. 1In addition, the nother testified that
she was pl anni ng another nove in the near future, which would require
the children to change schools yet again. The court therefore
properly determ ned that there was a sufficient change of
circumstances to warrant a review of the existing custody arrangenent,
and the court also properly determned that it is in the best
interests of the children to nodify the existing custody arrangenent
by granting the father sole physical custody of the children (see
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Matter of Maher v Maher, 1 AD3d 987, 988-989; cf. Matter of Perry v
Korman, 63 AD3d 1564, 1566-1567). “The determ nation of the court is
entitled to great deference, and where, as here, it is based upon a
sound and substantial basis in the record, it will not be disturbed”
(Matter of Lewws RE. v Deloris A E., 37 AD3d 1092, 1093).

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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I N THE MATTER OF SHARDANAE T. - L.

WAYNE COUNTY DEPARTMENT OF SOCI AL SERVI CES, MVEMORANDUM AND ORDER
PETI TI ONER- RESPONDENT;

BRYAN L., RESPONDENT- APPELLANT.

TYSON BLUE, MACEDQON, FOR RESPONDENT- APPELLANT.
KATHLEEN H. POHL, LYONS, FOR PETI TI ONER- RESPONDENT.

CHARLES PLOVANI CH, ATTORNEY FOR THE CHI LD, ROCHESTER, FOR SHARDANAE
T. - L.

Appeal from an order of the Famly Court, Wayne County (Dennis M
Kehoe, J.), entered June 25, 2009 in a proceeding pursuant to Famly
Court Act article 10. The order determ ned that respondent had
sexual | y abused the child.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum In this proceeding pursuant to Fam |y Court Act
article 10, respondent father appeals froman order that, inter alia,
found that he had sexually abused his daughter. Contrary to the
contention of the father, the finding of sexual abuse is supported by
the requi site preponderance of the evidence (see 8§ 1046 [b] [i];
Matter of Tammie Z., 66 Ny2d 1, 3). “The determ nation of Famly
Court is entitled to great weight and should not be disturbed ‘unless
clearly unsupported by the record” ” (Matter of Stephanie B., 245 AD2d
1062, 1062), which is not the case here. Contrary to the further
contention of the father, the court properly determned that the out-
of -court statenents of the daughter were sufficiently corroborated by
the testinony of the sexual abuse validator (see Matter of N chole V.,
71 Ny2d 112, 118-119; Matter of Christina A M, 30 AD3d 1064, |v
denied 7 Ny3d 712), as well as by “the child s age-inappropriate
know edge of sexual conduct” (Matter of Yorimar K -M, 309 AD2d 1148,
1149; see Matter of Briana A, 50 AD3d 1560).

Patricia L. Morgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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IN THE MATTER OF THE ADOPTI ON OF CCODY K.

FREDERI CK B., JR., PETI TI ONER- RESPONDENT; ORDER

STEVEN K., RESPONDENT- APPELLANT.

SANFORD A. CHURCH, ALBI ON, FOR RESPONDENT- APPELLANT.
STUART L. LEVI SON, ROCHESTER, FOR PETI TI ONER- RESPONDENT.

CHARLES PLOVANI CH, ATTORNEY FOR THE CHI LD, ROCHESTER, FOR CODY K

Appeal froman order of the Famly Court, Ol eans County (Janes
P. Punch, J.), entered August 20, 2009 in a proceedi ng pursuant to
Donestic Relations Law article 7. The order adjudged that the consent
of respondent to the adoption of his child by petitioner is not
required.

It is hereby ORDERED that the order so appealed fromis

unani nously affirmed wi thout costs for reasons stated in the decision
at Famly Court.

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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IN THE MATTER OF HARCLD L. RI DER,
PETI TI ONER- RESPONDENT,

\% ORDER

KAREN CORRI GAN, RESPONDENT- APPELLANT.

PETER J. DG ORG O JR, UTICA FOR RESPONDENT- APPELLANT.

ONCFRI O J. PULEQG, UTICA, FOR PETI TI ONER- RESPONDENT.

Appeal from an order of the Famly Court, Oneida County (Randal
B. Caldwell, J.), entered January 12, 2010 in a proceeding pursuant to
Fam |y Court Act article 4. The order denied and di sm ssed the
obj ections of respondent to the order of the Support Magistrate.

It is hereby ORDERED that the order so appealed fromis

unani nously affirmed wi thout costs for reasons stated in the decision
at Famly Court.

Patricia L. Mrgan

Ent er ed: Novenber 12, 2010
Cerk of the Court
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IN THE MATTER OF COUNTY OF ONONDAGA,
PETI TI ONER- RESPONDENT,

\% MVEMORANDUM AND ORDER
BRI AN MAYOCK, RESPONDENT,

AND NEW YORK STATE DI VI SI ON OF HUVAN
Rl GHTS, RESPONDENT- PETI TI ONER.

GORDON J. CUFFY, COUNTY ATTORNEY, SYRACUSE (M CHAEL J. GAUZZA OF
COUNSEL), FOR PETI TI ONER- RESPONDENT.

CAROLI NE J. DOMNEY, BRONX (M CHAEL K. SW RSKY CF COUNSEL), FOR
RESPONDENT- PETI TI ONER

Proceedi ng pursuant to Executive Law 8 298 (transferred to the
Appel l ate Division of the Supreme Court in the Fourth Judici al
Department by order of the Supreme Court, Onondaga County [John C.
Cherundolo, A/ J.], entered May 19, 2010) to review a determ nation of
respondent New York State Division of Human Rights. The
determ nation, anong other things, directed petitioner to reinstate
respondent Brian Mayock to a supervisory position and awar ded
respondent Brian Mayock the sum of $43,000 as conpensatory damages for
his | ost wages and nental angui sh.

It is hereby ORDERED that the determ nation is unani nously
confirmed wi thout costs, the petition is dism ssed and the cross
petition is granted.

Menorandum  Petitioner conmenced this proceeding pursuant to
Executive Law 8 298 seeking to annul the determ nation of respondent
New York State Division of Human Rights (SDHR) that it unlawfully
di scri m nat ed agai nst respondent Brian Mayock (conplainant), a
probation officer, based on his sexual orientation by refusing to
transfer himto positions that he previously had held, supervising
i ndi vidual s on probation. In addition, the determ nation provided
t hat conpl ai nant should be reinstated to a position supervising
probati oners. Based on our review of the record, we confirmthe
determ nation and grant the cross petition of SDHR seeking to enforce
it inasnmuch as it is supported by substantial evidence (see generally
300 Gramat an Ave. Assoc. v State Div. of Human Rights, 45 Ny2d 176
179-180; Matter of New Venture Gear, Inc. v New York State D v. of
Human Ri ghts, 41 AD3d 1265, 1266-1267). “It is peculiarly within the
domai n of the Conm ssioner [of SDHR], who is presuned to have speci al
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expertise in the matter, to assess whether the facts and the | aw
support a finding of unlawful discrimnation” (Matter of C ub Swanp
Annex v White, 167 AD2d 400, 401, Iv denied 77 Ny2d 809) and, “when a
rati onal basis for the conclusion adopted by the Conm ssioner is
found, the judicial function is exhausted” (Matter of State Div. of
Human Rights [Ganelle], 70 Ny2d 100, 106). Contrary to petitioner’s
contention, we conclude that a rational basis exists for the

determ nation that conpl ai nant established a prima facie case of

di scrim nation by a preponderance of the evidence (see generally
Ferrante v Anmerican Lung Assn., 90 Ny2d 623, 629). Furthernore, there
is arational basis for the determnation that petitioner’s decision
“to penalize Conplainant indefinitely was unreasonabl e and pretextual”
and thus that petitioner failed to rebut the presunption of
discrimnation by failing to provide nondi scrimnatory reasons to
support its decision (see generally Forrest v Jewish Guild for the
Blind, 3 NY3d 295, 305; Ferrante, 90 Ny2d at 629-630).

We reject petitioner’s further contention that SDHR i nproperly
awar ded conpl ai nant danages for nental anguish. An award for nental
angui sh nmust be “reasonably related to the discrimnatory conduct”
(Matter of New York City Tr. Auth. v State Div. of Human Rights, 78
Ny2d 207, 217), and it nust be “supported by the evidence and .
wi thin the range of awards previously approved by [the courts]”
(Matter of Consolidated Edison Co. of NY. v New York State Div. of
Human Ri ghts, 77 Ny2d 411, 421, rearg denied 78 Ny2d 909). Here,
conplainant testified that, as a result of petitioner’s conduct, he
was unable to sleep; he lost 20 pounds; he had intestinal problenms; he
was not notivated to continue working; and he becane isol ated and
wi thdrawn fromhis friends and coworkers. In addition, conplainant
has worked as a probation officer for 20 years, but for the | ast eight
years was not permtted to continue his direct supervision of
probationers, such that he in effect was termnated fromhis job by
petitioner based on the material change in his job duties. W thus
conclude that the award of $25,000 for nmental angui sh should not be
di sturbed (see generally Matter of New York State Of. of Menta
Health v New York State Div. of Human Rights, 75 AD3d 1023, 1023-1024;
Matter of Kowal ewski v New York State Div. of Human Rights 26 AD3d
888, 889).

Entered: Novenber 12, 2010 Patricia L. Mrgan
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Clerk of the Court
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MOTI ON NO. (511/89) KA 09-01741. -— THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V NATHANI EL PI TTMAN, DEFENDANT- APPELLANT. —- Motion for writ of

error coram nobi s deni ed. PRESENT: SCUDDER, P.J., MARTOCHE, GREEN, AND

PINE, JJ. (Filed Nov. 12, 2010.)

MOTI ON NO. (175/94) KA 10-01955. -- THE PEOPLE OF THE STATE OF NEW YCRK,
RESPONDENT, V KHARYE JARVI S, DEFENDANT- APPELLANT. — Motion for wit of
error coram nobi s deni ed. PRESENT: SCUDDER, P.J., CARNI, GREEN, AND PI NE,

JJ. (Filed Nov. 12, 2010.)

MOTI ON NO. (850/94) KA 10-01934. -- THE PEOPLE OF THE STATE OF NEW YCRK,
RESPONDENT, V STEVEN HOW NGTON, DEFENDANT- APPELLANT. -— Motion for wit of
error coram nobi s deni ed. PRESENT: SCUDDER, P.J., SM TH, LI NDLEY,

SCONI ERS, AND CGREEN, JJ. (Filed Nov. 12, 2010.)

MOTI ON NO. (783/96) KA 10-01645. -- THE PEOPLE OF THE STATE OF NEW YCRK,
RESPONDENT, V EDW N GARCI A, DEFENDANT- APPELLANT. -- Motion for wit of
error coram nobi s deni ed. PRESENT: SCUDDER, P.J., SM TH, SCON ERS, AND

GREEN, JJ. (Filed Nov. 12, 2010.)

MOTI ON NO. (905/02) KA 01-01982. -- THE PEOPLE OF THE STATE OF NEW YCORK,
RESPONDENT, V SHONDELL J. PAUL, DEFENDANT- APPELLANT. -- Mtion for wit of
error coram nobi s deni ed. PRESENT: SCUDDER, P.J., LINDLEY, SCON ERS,

GREEN, AND GORSKI, JJ. (Filed Nov. 12, 2010.)

MOTI ON NO. (979/02) KA 00-02784. -- THE PEOPLE OF THE STATE OF NEW YORK,

-284-
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RESPONDENT, V JOEL THOVAS THORN, DEFENDANT- APPELLANT. -- Motion for wit of
error coram nobi s deni ed. PRESENT: SCUDDER, P.J., CENTRA, CARNI, GREEN

AND GORSKI, JJ. (Filed Nov. 12, 2010.)

MOTI ON NO. (185/04) KA 00-02366. -- THE PEOPLE OF THE STATE OF NEW YCRK,
RESPONDENT, V FREDDI E GLOVER, DEFENDANT- APPELLANT. -- Mdtion for wit of
error coram nobi s deni ed. PRESENT: SCUDDER, P.J., CARN, SCON ERS, AND

PINE, JJ. (Filed Nov. 12, 2010.)

MOTI ON NO. (1125/07) KA 06-01069. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V SHAWN E. AKI N, DEFENDANT- APPELLANT. -- Mbtion for reargunent

or, inthe alternative, |leave to appeal to the Court of Appeals denied.

PRESENT: SCUDDER, P.J., FAHEY, CGREEN, AND PINE, JJ. (Filed Nov. 12,

2010.)
MOTI ON NO. (1006/08) KA 07-00713. -- THE PEOPLE OF THE STATE OF NEW YORK
RESPONDENT, V JARVI S LASSALLE, DEFENDANT- APPELLANT. -- Motion for wit of

error coramnobis is held, the decision is reserved, and counsel is
assigned to file and serve a brief on the issue of ineffective assistance
of appellate counsel for failing to raise the issue that County Court erred
in failing to advise defendant prior to the entry of his plea that his
sentence woul d include a period of postrel ease supervision. PRESENT:

SMTH, J.P., CENTRA, FAHEY, AND GORSKI, JJ. (Filed Nov. 12, 2010.)

MOTI ON NO. (1209/08) KA 06-03133. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V DI ON MAXVEELL, DEFENDANT- APPELLANT. -- Mdtion for wit of

error coram nobi s deni ed. PRESENT: CENTRA, J.P., PERADOITO, GREEN, AND

-285-
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GORSKI, JJ. (Filed Nov. 12, 2010.)

MOTI ON NO (293/10) KA 08-01505. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V STEPHEN SI MON, ALSO KNOWN AS “LUCK,” DEFENDANT- APPELLANT. - -

Motion for wit of error coram nobi s deni ed. PRESENT: SCUDDER, P.J.,

MARTOCHE, PERADOTTO, LINDLEY, AND GORSKI, JJ. (Filed Nov. 12, 2010.)

MOTI ON NO. (676/10) CA 09-01832. -- M CHAEL HENNER AND ELI ZABETH HENNER,
PLAI NTI FFS- APPELLANTS, V EVERDRY MARKETI NG AND MANAGEMENT, |INC., ET AL.,
DEFENDANTS, AND GEM NI | NSURANCE COWVPANY, DEFENDANT- RESPONDENT. ( APPEAL
NO. 1.) -- Motion for reargunent denied. PRESENT: SMTH, J.P., CARN,

LI NDLEY, SCONI ERS, AND PINE, JJ. (Filed Nov. 12, 2010.)

MOTI ON NO. (677/10) CA 09-01833. -- M CHAEL HENNER AND ELI ZABETH HENNER,
PLAI NTI FFS- APPELLANTS- RESPONDENTS, V EVERDRY MARKETI NG AND MANAGEMENT,

I NC., ET AL., DEFENDANTS, CONTI NENTAL CASUALTY COVPANY, TRANSPORTATI ON

| NSURANCE COMPANY, AND AMERI CAN CASUALTY COMPANY OF READI NG PA,
DEFENDANTS- RESPONDENTS- APPELLANTS.  (APPEAL NO 2.) -- Modtion for

reargunment denied. PRESENT: SMTH, J.P., CARNI, LINDLEY, SCON ERS, AND

PINE, JJ. (Filed Nov. 12, 2010.)

MOTI ON NO. (765/10) CA 09-02135. -- IN THE MATTER OF LEGACY AT FAI RWAYS,
LLC, US HOMES CO, INC., MARK |V CONSTRUCTION CO., INC., AND CHRI STOPHER A.
Dl MARZO, PETI Tl ONERS- PLAI NTI FFS- RESPONDENTS, V SEAN MCADOO, ALLAN J.

BENEDI CT, ZONI NG BOARD OF APPEALS CF TOMWN OF VI CTOR, AND TOMN CF VI CTOR,

RESPONDENTS- DEFENDANTS- APPELLANTS.  (APPEAL NO 1.) -- Modtion for leave to

-286-
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appeal to the Court of Appeals denied. PRESENT: SMTH, J.P., FAHEY,

CARNI, GREEN, AND GORSKI, JJ. (Filed Nov. 12, 2010.)

KA 09-01466. -- THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT, V ERIC
CARNEY, DEFENDANT- APPELLANT. -- Judgnent unani mously affirnmed. Counsel’s
notion to be relieved of assignnent granted (see People v Crawford, 71 AD2d
38 [1979]). (Appeal from Judgnent of Livingston County Court, Dennis S.
Cohen, J. - Burglary, 3rd Degree). PRESENT: SCUDDER, P.J., SM TH, CARNI,

LI NDLEY, AND GREEN, JJ. (Filed Nov. 12, 2010.)

KA 09-01493. -- THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT, V JOSEPH
G CHASE, DEFENDANT- APPELLANT. -- Judgnent unani nously affirnmed. Counsel’s
notion to be relieved of assignnent granted (see People v Crawford, 71 AD2d
38 [1979]). (Appeal from Judgnent of Ontario County Court, Frederick G
Reed, J. - Crimnal Contenpt, 1st Degree). PRESENT: SCUDDER, P.J., SM TH,

CARNI, LINDLEY, AND GREEN, JJ. (Filed Nov. 12, 2010.)

KA 09-01501. -- THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT, V ALPHONSO
ROLLEY, DEFENDANT- APPELLANT. -- Judgnent unani nously affirmed. Counsel’s
notion to be relieved of assignnent granted (see People v Crawford, 71 AD2d
38 [1979]). (Appeal from Judgnent of Erie County Court, M chael F.
Pietruszka, J. - Crimnal Contenpt, 1st Degree). PRESENT: SCUDDER, P.J.,

SM TH, CARNI, LINDLEY, AND GREEN, JJ. (Filed Nov. 12, 2010.)

KA 09-01626. -- THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT, V JESSEE
VELDON, DEFENDANT- APPELLANT. -- Judgnent unani nously affirmed. Counsel’s

notion to be relieved of assignnent granted (see People v Crawford, 71 AD2d

-287-
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38 [1979]). (Appeal from Judgnent of Oneida County Court, M chael J.
Dwer, J. - Attenpted Crimnal Possession of a Wapon, 3rd Degree).
PRESENT: SCUDDER, P.J., SM TH, CARNI, LINDLEY, AND GREEN, JJ. (Filed Nov.
12, 2010.)
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