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KA 09-00992
PRESENT: SCUDDER, P.J., CENTRA, CARNI, SCONI ERS, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

JENNI FER L. ORTMAN, DEFENDANT- APPELLANT.

WLLIAM G PI XLEY, ROCHESTER, FOR DEFENDANT- APPELLANT.

R. M CHAEL TANTILLO, DI STRI CT ATTORNEY, CANANDAI GUA (NEAL P
MCCLELLAND OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Ontario County Court (Craig J.
Doran, J.), rendered May 5, 2009. The judgnent convicted defendant,
upon a jury verdict, of driving while ability inpaired by the conbi ned
i nfl uence of drugs or of alcohol and any drug or drugs, a class E
felony, |eaving the scene of an incident wthout reporting and
crimnal mschief in the fourth degree (two counts).

Now, upon reading and filing the stipulation of discontinuance
si gned by defendant on March 29, 2011 and by the attorneys for the
parties on March 25 and April 4, 2011,

It is hereby ORDERED that said appeal is unaninously dism ssed
upon sti pul ati on.

Patricia L. Mrrgan

Entered: April 29, 2011
Cerk of the Court
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CAF 10-00236
PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, SCONIERS, AND MARTOCHE, JJ.

IN THE MATTER OF DEAMARI W AND LAKARI E W

MONRCE COUNTY DEPARTMENT OF HUMAN SERVI CES, MVEMORANDUM AND ORDER
PETI TI ONER- APPELLANT;

HOMRD W, RESPONDENT- RESPONDENT.

WLLIAM K. TAYLOR, COUNTY ATTORNEY, ROCHESTER ( PETER ANDREW ESSLEY OF
COUNSEL), FOR PETI TI ONER- APPELLANT.

KATHERI NE GLADSTONE, ATTORNEY FOR THE CHI LDREN, ROCHESTER, FOR DEAMAR
W AND LAKARI E W

Appeal from an order of the Fam |y Court, Mnroe County (Miija C
Di xon, A.J.), entered January 20, 2010 in a proceedi ng pursuant to
Soci al Services Law 8 384-b. The order dism ssed the petition for
term nation of parental rights.

It is hereby ORDERED that said appeal is unaninously dism ssed
W t hout costs.

Menorandum In this termination of parental rights proceeding,
petitioner appeals froman order that dismssed its petition after a
hearing. W take judicial notice of the fact that, subsequent to the
entry of the order in this appeal, petitioner filed another petition
al so seeking to term nate the parental rights of respondent father, a
finding of permanent neglect was entered on that petition, and the
father’s parental rights were termnated. Although the father filed a
noti ce of appeal fromthe subsequent order, the appeal fromthat order
was di sm ssed. Consequently, we dismss this appeal as nobot because
the father's parental rights wth respect to the children that are the
subj ect of the instant petition have been term nated (see generally
Matter of Kim OO v Broone County Dept. of Social Servs., 44 AD3d
1164; Matter of Kila DD., 34 AD3d 1168; Matter of Melody B., 234 AD2d
1005, |v dism ssed 90 Ny2d 888).

Patricia L. Mrgan

Entered: April 29, 2011
Cerk of the Court
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CA 10-02188
PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, SCONIERS, AND MARTOCHE, JJ.

ALAN G. JERGE AND LAUREL AND HARDY CAFE, |INC.,
PLAI NTI FFS- RESPONDENTS,

\% ORDER

PENN- AVERI CA GROUP, | NC., PENN- STAR | NSURANCE
COMPANY, UNI TED AMERI CA | NSURANCE GROUP, UNI TED
AMVERI CA | NDEMNI TY, LTD., DEFENDANTS- APPELLANTS,
RONALD BRANI A, SR AND DARLENE BRANI A,
DEFENDANTS- RESPONDENTS.

KENNEY SHELTON LI PTAK NOMK LLP, BUFFALO (JUDI TH TREGER SHELTON OF
COUNSEL), FOR DEFENDANTS- APPELLANTS.

MJUSCATO & SHATKI N LLP, BUFFALO ( PAUL SHATKI N OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS.

M CHAEL G COOPER, HAMBURG, FOR PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprene Court, Erie County (Tinothy
J. Drury, J.), entered June 2, 2010. The order, anong other things,
deni ed the notion of defendants Penn-Anerica G oup, Inc., Penn-Star
| nsurance Conpany, United Anmerica Insurance G oup and United Anmerica
| ndemmi ty, Ltd. for summary judgnent and granted that part of
plaintiffs’ cross notion seeking a declaration that those defendants
are obligated to defend plaintiffs in the underlying action commenced
by defendants Ronald Brania, Sr. and Darl ene Brani a.

Now, upon reading and filing the stipulation to w thdraw appeal
signed by the attorneys for the parties on March 24, 28 and 31, 2011,

It is hereby ORDERED t hat said appeal is unaninously dism ssed
W t hout costs upon stipul ation.

Patricia L. Mrgan

Entered: April 29, 2011
Cerk of the Court
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CAF 10-00914
PRESENT: SCUDDER, P.J., CENTRA, CARNI, SCONIERS, AND GREEN, JJ.

IN THE MATTER OF NI CHOLAS J. R

CATTARAUGUS COUNTY DEPARTMENT OF SOCI AL MVEMORANDUM AND ORDER
SERVI CES, PETI TI ONER- RESPONDENT;

JAM E L. R, RESPONDENT- APPELLANT.

D.J. &J.A CRANDO, ESQS., SYRACUSE (ELI ZABETH deV. MOELLER OF
COUNSEL), FOR RESPONDENT- APPELLANT.

STEPHEN J. RILEY, OLEAN, FOR PETI TI ONER- RESPONDENT.

BERT R DOHL, ATTORNEY FOR THE CHI LD, SALAMANCA, FOR NI CHOLAS J. R

Appeal froman order of the Famly Court, Cattaraugus County
(M chael L. Nenno, J.), entered April 8, 2010 in a proceedi ng pursuant
to Famly Court Act article 10. The order found that respondent had
abused t he subject child.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Respondent not her appeals from an order of fact-
finding and di sposition determ ning that she sexual |y abused her son.
Contrary to the nother’s contention, Famly Court’s findings of sexual
abuse are supported by the requisite preponderance of the evidence
(see Family Ct Act 8 1046 [b] [i]; Matter of Col berdee C., 2 AD3d
1316). “A child s out-of-court statenents may formthe basis for a
finding of [abuse] as long as they are sufficiently corroborated by
[ any] other evidence tending to support their reliability” (Matter of
Ni cholas L., 50 AD3d 1141, 1142; see 8§ 1046 [a] [vi]; Matter of Nicole
V., 71 Ny2d 112, 117-118; WMatter of Alston C., 78 AD3d 1660). Courts
have “considerable discretion in determ ning whether a child s out-of-
court statenments describing incidents of abuse have been reliably
corroborated and whether the record as a whol e supports a finding of
abuse” (Col berdee C., 2 AD3d at 1316; see Nicholas L., 50 AD3d at
1142), and “[t] he Legislature has expressed a clear ‘intent that a
relatively | ow degree of corroborative evidence is sufficient in abuse
proceedi ngs’ ” (Matter of Jessica N, 234 AD2d 970, 971, appeal
di sm ssed 90 NY2d 1008; see Matter of Richard SS., 29 AD3d 1118,
1121). Here, the out-of-court statenments of the child were
sufficiently corroborated by the testinony of an eval uating
psychol ogi st who opined that the child s statenments nmade both to the
psychol ogi st and to a caseworker for child protective services during
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a videotaped interview were credible (see 8 1046 [a] [vi]; Matter of
Annastasia C., 78 AD3d 1579; see also Alston C., 78 AD3d at 1661).
Furthernore, “[a]lthough ‘repetition of an accusation by a child does
not corroborate the child s prior account of [abuse]’ . . ., ‘the
consi stency of the child[’s] out-of-court statenents describing [the
not her’ s] sexual conduct enhances the reliability of those out-of-
court statements’ ” (Matter of Yorimar K -M, 309 AD2d 1148, 1149; see
Richard SS., 29 AD3d at 1121-1122; Matter of Rhianna R, 256 AD2d
1184) .

We reject the further contention of the nother that the court
erred in precluding her frompresenting certain evidence at the fact-
finding hearing concerning the father’s alleged corporal punishnent of
the child. Pursuant to Famly Court Act 8 1046 (b) (iii), “only
conpetent, material and relevant evidence [may] be admtted” at a
fact-finding hearing on an article 10 petition. “The terns nmateri al
and relevant are generally used interchangeably and evidence is
rel evant when it logically renders the existence of a material fact
nore |ikely or probable than it would be wi thout the evidence” (Matter
of Rockland County Dept. of Social Servs. v Brian McM, 193 AD2d 121,
124 [internal quotation marks omtted]). Although “[a]ny evidence
tending to support the [nmother’s] position that the allegations of
abuse were fabricated [is] relevant” (Matter of Christopher L., 19
AD3d 597, 598; see Rockland County Dept. of Social Servs., 193 AD2d at
124), here the evidence concerning the father’s all eged corporal
puni shrent of the child was not relevant with respect to the issue
whet her the nother sexually abused the child (see Matter of Lauren R
18 AD3d 761).

Finally, the nother contends that the court inproperly del egated
to a psychol ogist the authority to determ ne whet her contact between
the nother and the child should occur during therapy sessions. That
provi sion appears in an order of protection that was annexed to and
made a part of the order on appeal. “Wiile we agree with the nother
with respect to the nerits of her contention . . ., we conclude that,
because the order [of protection] has expired,” the nother’s
contention is noot (Matter of Leah S., 61 AD3d 1402).

Patricia L. Mrgan

Entered: April 29, 2011
Cerk of the Court
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CA 10-02215
PRESENT: SM TH, J.P., FAHEY, CARNI, LINDLEY, AND GORSKI, JJ.

GLENEAGLES SHOPPI NG CENTER PLANO, TX. LIM TED
PARTNERSHI P, PLAI NTI FF- APPELLANT,

\% ORDER
FI TNESS EVCOLUTI ON, L.P., JOSEPH S. MJLROY,

DEFENDANTS- RESPONDENTS,
ET AL., DEFENDANTS.

BOND, SCHCENECK & KING PLLC, ROCHESTER (BRI AN LAUDADI O OF COUNSEL) ,
FOR PLAI NTI FF- APPELLANT.

ELLENOFF CGROSSMAN & SCHOLE LLP, NEW YORK CITY (RI CHARD P. KAYE OF
COUNSEL), FOR DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprenme Court, Monroe County (WIIliam
P. Polito, J.), entered August 27, 2010. The order granted the notion
of defendants Fitness Evolution, L.P. and Joseph S. Miulroy to dismss
the conpl ai nt.

Now, upon reading and filing the stipulation of discontinuance
signed by the attorneys for the parties on April 1, 2011,

It is hereby ORDERED t hat said appeal is unaninously dism ssed
W t hout costs upon stipul ation.

Patricia L. Morgan

Entered: April 29, 2011
Cerk of the Court
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KA 10- 00464
PRESENT: SCUDDER, P.J., CENTRA, SCONI ERS, GORSKI, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

ANTO NE DAVI S, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALO, INC., BUFFALO (ROBERT L. KEMP OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDI TA, 111, DI STRICT ATTORNEY, BUFFALO ( SHAWN P. HENNESSY OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Erie County Court (Thomas P.
Franczyk, J.), rendered January 7, 2010. The judgnent convicted
def endant, upon a nonjury verdict, of attenpted assault in the first
degree, endangering the welfare of a child, nenacing in the second
degree and aggravated harassnent in the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
followng a nonjury trial of, inter alia, attenpted assault in the
first degree (Penal Law 88 110.00, 120.10 [1]). Contrary to
def endant’ s contention, his conviction of attenpted assault is
supported by legally sufficient evidence (see generally People v
Bl eakl ey, 69 NY2d 490, 495). Defendant’s conduct of dousing his
intended victimin lighter fluid and threatening to burn her “went far
beyond nere discussion of a crine . . . and beyond [threatening] to
conmmit a crinme . . ., and even beyond armng [hinmself] in preparation
for a crime” (People v Mahboubi an, 74 Ny2d 174, 191; see generally
Peopl e v Adans, 222 AD2d 1124, |v denied 87 Ny2d 1016; People v
Johnson, 186 AD2d 363, |v denied 81 Ny2d 763). View ng the evidence
in light of the elenents of the crime of attenpted assault in the
first degree in this nonjury trial (see People v Danielson, 9 Ny3d
342, 349), we reject defendant’s further contention that the verdict
with respect to that count is against the weight of the evidence (see
general |y Bl eakl ey, 69 Ny2d at 495). W also reject defendant’s
contention that reversal is warranted based upon the court’s failure
to make a sufficient inquiry whether defendant was aware of the
potential risks associated with defense counsel’s prior representation
of a prosecution witness and whet her defendant w shed to proceed with
def ense counsel despite any potential conflict (see generally People v
Gonmberg, 38 Ny2d 307, 313-314). “[Djefendant failed to neet his
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burden of establishing that ‘the conduct of his defense was in fact

affected by the operation of the conflict of interest’ ” (People v
Smart, 96 Ny2d 793, 795, quoting People v Alicea, 61 Ny2d 23, 31).

Patricia L. Mrgan

Entered: April 29, 2011
Cerk of the Court
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CA 10-02274
PRESENT: SCUDDER, P.J., SM TH, PERADOTTO, LINDLEY, AND GREEN, JJ.

JOHN F. SM TH AND LI SA SM TH,
PLAI NTI FFS- RESPONDENTS,

\% MVEMORANDUM AND ORDER

MARI JANE REI LLY, DEFENDANT- APPELLANT.

BOND, SCHCENECK & KING PLLC, SYRACUSE (STEPHANIE M CAMPBELL OF
COUNSEL), FOR DEFENDANT- APPELLANT.

BRI NDI SI, MJRAD, BRI NDI SI, PEARLMAN, JULI AN & PERTZ, LLP, UTICA
(STEPHANI E A. PALMER OF COUNSEL), FOR PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprene Court, Onondaga County (John
C. Cherundolo, A J.), entered July 6, 2010 in a personal injury
action. The order denied the notion of defendant for sunmary judgnent
di sm ssing the conplaint.

It is hereby ORDERED that the order so appealed fromis affirned
Wi th costs.

Menorandum Plaintiffs conmenced this action seeking damages for
injuries sustained by John F. Smith (plaintiff) when a dog owned by
defendant ran into the road and collided with plaintiff’s bicycle,
causing plaintiff to be propelled over the handl ebars. Suprene Court
properly deni ed defendant’s notion seeking sumrary judgnment di sm ssing
the conplaint. “[T]he owner of a donestic aninmal who either knows or
shoul d have known of that animal’s vicious propensities will be held
liable for the harmthe animal causes as a result of those
propensities” (Collier v Zanbito, 1 NY3d 444, 446). |In support of the
noti on, defendant submitted her own deposition testinony, in which she
testified that the dog had a propensity to “bolt” from her residence
and that she had observed the dog in and around the roadway on several
occasions. Defendant’s testinony “raise[s] an issue of fact whether
def endant had actual or constructive notice that the dog was either
vicious or likely to interfere with traffic” (Sinon v Anastasi, 244
AD2d 973; cf. Roberts v Joller, 39 AD3d 1224).

Even assum ng, arguendo, that defendant net her initial burden on
the notion, we conclude that plaintiffs raised a triable issue of fact
sufficient to defeat the notion (see generally Zuckerman v City of New
York, 49 Ny2d 557, 562). |In opposition to the notion, plaintiffs
submtted the affidavit of a witness who had observed the dog | oose on
a few occasions and averred that the dog “barks and runs for the
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roadway.” “[A]ln animal that behaves in a manner that woul d not
necessarily be consi dered dangerous or ferocious, but neverthel ess
reflects a proclivity to act in a way that puts others at risk of

harm can be found to have vicious propensities--albeit only when such
proclivity results in the injury giving rise to the lawsuit” (Collier,
1 NY3d at 447). Thus, the evidence submtted by plaintiffs also
raises a triable issue of fact whether defendant had notice of the
dog’'s proclivity to act in a way that created the risk of harmto
plaintiff that resulted in the accident.

Al'l concur except Scubpber, P.J., and SmT1H, J., who dissent and
vote to reverse in accordance with the foll ow ng Menorandum W
respectfully dissent inasnmuch as we concl ude that Suprenme Court erred
i n denying defendant’s notion seeking sunmary judgnment dism ssing the
conplaint. It is well settled that the sole viable claimagainst the
owner of a donestic animal that causes injury is for strict liability
and, to establish such liability, there nmust be evidence that the
animal’s owner had notice of its vicious propensities. The Court of
Appeal s has often “restated [its] long-standing rule ‘that the owner
of a donmestic animal who either knows or shoul d have known of that
animal’s vicious propensities will be held liable for the harmthe
ani mal causes as a result of those propensities. Vicious propensities
i nclude the propensity to do any act that m ght endanger the safety of
t he persons and property of others in a given situation” ” (Bard v
Jahnke, 6 NY3d 592, 596-597, quoting Collier v Zanmbito, 1 NY3d 444,
446 [internal quotation marks and citations omtted]; see Petrone v
Fernandez, 12 NY3d 546, 550). Consequently, “a plaintiff cannot
recover for injuries resulting fromthe presence of a dog in the
hi ghway absent evi dence that the defendant was aware of the animal’s
vi cious propensities or of its habit of interfering wwth traffic”
(Staller v Wstfall, 225 AD2d 885; see Sinon v Anastasi, 244 AD2d
973) .

Here, contrary to the nmgjority’s concl usion, defendant
established in support of the notion that she had no know edge of any
Vi ci ous propensities of the dog or its tendency to interfere with
traffic. W have frequently stated that defendants in this type of
case will neet “their initial burden by submtting evidence
establishing that they | acked actual or constructive know edge that
. . the . . . dog[] had a propensity to interfere with traffic on the
road” (Myers v MacCrea, 61 AD3d 1385, 1386). “Here, defendant]]
established that, although [her] dog had occasionally run into the
road . . . , [she] knew of no incidents when it had ever charged or
chased vehicles or inpeded the flow of traffic. Nor had [she]
recei ved any conplaints that the dog had ever interfered with traffic
on the road in any way. [That] evidence was sufficient to shift to
plaintiff the burden of raising a question of fact [with respect] to
defendant [’ s] know edge that the dog had previously interfered with
traffic. However, plaintiff’s evidence that the dog was occasionally
allowed to run | oose and would then sonetinmes go into the road is
insufficient to raise a question of fact on [that] issue” (Alia v
Fiorina, 39 AD3d 1068, 1069).

Contrary to the contention of plaintiffs and the majority’s
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conclusion, “[p]laintiffs failed to raise an issue of fact whether
defendant[] had actual or constructive notice of the dog’s propensity
tointerfere with vehicular traffic” (Roberts v Joller, 39 AD3d 1224,
1225 [internal quotation marks omtted]). “Proof that a dog roaned

t he nei ghborhood or occasionally ran into the road is insufficient [to
raise a triable issue of fact], although proof that the dog had a
habit of chasing vehicles or otherwise interfering with traffic could
constitute a vicious propensity” (Rigley v Uter, 53 AD3d 755, 756).
“At nost, the evidence established that defendant[ was] aware that the
dog would run [to] the road fromtinme to tine. [W] conclude that, in
t he absence of evidence that defendant[] knew or should have known
that [her] dog was vicious or had a propensity to interfere with
vehicular traffic, there is no factual basis for a finding of
negl i gence” (N lsen v Johnson, 191 AD2d 930, 931). W therefore would
reverse the order, grant the notion and dism ss the conplaint.

Patricia L. Mrgan

Entered: April 29, 2011
Cerk of the Court
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KA 06-01424
PRESENT: SM TH, J.P., FAHEY, PERADOTTO, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

ANTHONY N. OTT, DEFENDANT- APPELLANT.

MJULDOON & GETZ, ROCHESTER (MARTIN P. MCCARTHY, |1, OF COUNSEL), FOR
DEFENDANT- APPELLANT.

M CHAEL C. CREEN, DI STRICT ATTORNEY, ROCHESTER (LESLIE E. SWFT OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Monroe County Court (Stephen R
Sirkin, J.), rendered April 5, 2006. The judgnment convicted
def endant, upon a jury verdict, of nurder in the second degree and
assault in the first degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously nodified on the | aw by vacating the sentence inposed for
nmurder in the second degree under count one of the indictnment and as
nmodi fied the judgnment is affirmed, and the nmatter is remtted to
Monroe County Court for resentencing on that count of the indictnent.

Menorandum  On appeal froma judgnment convicting himafter a
jury trial of murder in the second degree (Penal Law 8 125.25 [1]) and
assault in the first degree (8 120.10 [1]), defendant contends that
his case was inproperly transferred between Suprene Court, Monroe
County and Monroe County Court for hearing and trial purposes because
there are no transfer orders in the record (see 22 NYCRR 200. 14).

Def endant failed to preserve that contention for our review (see CPL
470.05 [2]), and we decline to exercise our power to reviewit as a
matter of discretion in the interest of justice (see CPL 470.15 [ 6]
[a]). [Insofar as defendant contends that the matter was in fact
pendi ng in Suprene Court and that the Acting County Court Judge who
presi ded over the suppression hearing | acked subject matter
jurisdiction to do so, we conclude that defendant wai ved that
contention. Although a contention that a judge |acks subject matter
jurisdiction to preside over a matter may be raised for the first tine
on appeal (see People v Correa, 15 NY3d 213), “[g]iven that Suprene
Court [and County Court] had the power to hear the case, the transfer
error defendant alleges is the equivalent of an inproper venue claim
which is not jurisdictional in nature and is waived if not tinely
raised . . . Because defendant did not object in the trial court to
the (purported) transfer of [his] case to [County] Court, we may not
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consider this . . . clainf (People v Wlson, 14 NY3d 895, 897).
Contrary to defendant’s contention, People v Adans (74 AD3d 1897) does
not require a different result. There, the matter was transferred to
a different judge in violation of, inter alia, the requirenent set
forth in 22 NYCRR 200.14 that the transfer nust occur before the entry
of the plea (see id. at 1899). Here, there was no postplea transfer,
and thus “the ‘essential nature’ of the right to be sentenced as

provi ded by |law was not inplicated (People v Fuller, 57 Ny2d 152,
156).

Because defendant on appeal raises a different ground for
severance than that set forth in his pretrial notion for that relief,
defendant failed to preserve for our review his present contention in
support of severance (see People v Hall, 48 AD3d 1032, Iv denied 11
NY3d 789; People v Woden, 296 AD2d 865, |v denied 99 NY2d 541; People
v Reed, 236 AD2d 866, |v denied 89 Ny2d 1099). 1In any event, the
record does not support defendant’s present contention that the
sumat i on of his codefendant’s attorney was inconsistent with his own
defense and thus that “the core of each defense [was] in
irreconcilable conflict with the other and [that] there [was] a
significant danger, as both defenses [were] portrayed to the trial
court, that the conflict alone would lead the jury to infer
defendant’s guilt” (People v Mahboubian, 74 Ny2d 174, 184).

Contrary to the further contention of defendant, the trial judge
did not violate Judiciary Law 8 21 by allegedly issuing a decision on
def endant’ s suppression notion w thout hearing the evidence in support
of the nmotion. The Acting County Court Judge who presided over the
Wade hearing expressly denied the codefendant’s suppression notion but
fail ed expressly to rule on defendant’s suppression notion. It is
wel | settled, however, that a court’s failure to rule on a notion is
deened a denial thereof (see e.g. People v Mason, 305 AD2d 979, |v
deni ed 100 NY2d 563; People v Jackson, 291 AD2d 930, |v denied 98 NY2d
677; People v Virgil, 269 AD2d 850, |v denied 95 Ny2d 806).
Consequent |y, defendant’s suppression notion is deened to have been
denied by the Acting County Court Judge prior to the start of trial.
| ndeed, we note that the trial judge nerely clarified that it was
deni ed when he stated that he deenmed the e-mail fromthe Acting County
Court Judge denying the codefendant’s notion to be a denial of
defendant’s notion as well.

We agree with defendant, however, that the sentence inposed on
count one, charging himw th nmurder in the second degree, nust be
vacated and the matter remtted for resentencing with respect to that
count, “[b]ecause of the discrepancy between the sentencing m nutes
and the certificate of conviction” with respect to that count (People
v Ingram 263 AD2d 959, 960; see People v Beard [appeal No. 2], 41
AD3d 1251, |v denied 9 Ny3d 920, 924; People v Shand, 280 AD2d 943,
944, |v denied 96 Ny2d 834). W therefore nodify the judgnent
accordingly, and we remt the matter to County Court for resentencing
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on that count of the indictnent.

Patricia L. Mrgan

Entered: April 29, 2011
Cerk of the Court
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PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, AND MARTCCHE, JJ.

RACHEL T. BUCHANAN, PLAI NTI FF- RESPONDENT,
\% MVEMORANDUM AND ORDER
MATT DOVBROWBKI , | NDI VI DUALLY, AND MAGRUDER S

RESTAURANT & PUB | NC., DEFENDANTS- APPELLANTS.
(APPEAL NO. 1.)

SLIWA & LANE, BUFFALO (PAUL F. MJRAK OF COUNSEL), FOR
DEFENDANTS- APPELLANTS.

KENNEY SHELTON LI PTAK NOMK LLP, BUFFALO (RODGER P. DOYLE, JR, OF
COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (Gerald J.
Whal en, J.), entered May 26, 2010 in a personal injury action. The
order granted those parts of plaintiff’s notion seeking sunmary
j udgment on the issue of negligence and dismissal of the affirmative
defenses of contributory negligence.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the |aw by denying those parts of plaintiff’s
motion with respect to liability, including negligence, and those
parts of plaintiff’s notion seeking dismssal of the affirmtive
defenses that allege plaintiff’s cul pable conduct insofar as they are
based on inplied assunption of risk and as nodified the order is
affirmed wi thout costs in accordance with the foll ow ng Menorandum
Plaintiff commenced this action to recover damages for injuries she
sust ai ned while she was a patron at defendant Magruder’s Restaurant &
Pub Inc. (Magruder’s). According to plaintiff, she was flipped, head
over heels, during a bar trick performed by Matt Donbr owski
(def endant), the owner of Magruder’s. Plaintiff noved for partial
summary judgnent on liability and for dism ssal of defendants’
affirmati ve defenses to the extent that defendants alleged plaintiff’s
contributory negligence, i.e., her own cul pabl e conduct, and
assunption of risk, both inplied and primary. By the order in appeal
No. 1, Suprene Court granted those parts of the nmotion with respect to
def endants’ negligence, rather than liability, and with respect to the
affirmati ve defenses of contributory negligence. By the order in
appeal No. 2, the court treated plaintiff’s notion for |eave to
reargue as one for |leave to renew her prior notion with respect to the
affirmati ve defense of assunption of risk and, upon renewal, granted
the prior notion with respect to that affirmative defense.

We begin by addressing the order in appeal No. 2. W agree with
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defendants that the court erred upon renewal in granting plaintiff’s
prior notion insofar as it sought dism ssal of the affirmative defense
that alleges plaintiff’s assunption of risk. W note at the outset
that, contrary to plaintiff’s contention, defendants raised the issue
of inplied assunption of risk in opposition to plaintiff’s original
notion and thus preserved their present contention for our review (cf.
Henner v Everdry MWtg. & Mgt., Inc., 74 AD3d 1776, 1777-1778).

We concl ude on the record before us that there are triable issues
of fact whether the doctrines of inplied and primary assunption of

risk may reduce or bar plaintiff’s recovery. “Care nust be taken to
di stingui sh between two distinct doctrines of assunption of risk. The
first[, i.e., inplied assunption of risk,] is enbraced within the CPLR
article 14-A concept of ‘cul pable conduct attributable to the
[plaintiff]’” . . . It is akin to conparative negligence; it does not
bar recovery, but dimnishes recovery in the proportion to which it
contributed to the injuries . . . [In contrast, however, ]

‘“primary’ assunption of risk is not a neasure of plaintiff’s
conparative fault, but a neasure of the defendant’s duty of care.
Primary assunption of risk elimnates or reduces the tortfeasor’s duty
of care to the plaintiff and, in the former case, constitutes a
conplete bar to recovery” (Laney v Foley, 188 AD2d 157, 162-163
[citations omitted]). Here, the court erred, upon renewal, in
granting plaintiff’s prior notion with respect to the affirmative

def ense of assunption of risk insofar as it concerns plaintiff’s

i nplied assunption of risk because the record contains evidence
submtted by defendants that raises a triable issue of fact whether
plaintiff engaged in “a voluntary encounter with a known risk of harnt
(Beadl eston v Anmerican Tissue Corp., 41 AD3d 1074, 1076).

Furthernore, “[u]lnder the particular circunstances of this case, there
are [triable] issues of fact as to whether the doctrine of primary
assunption of . . . risk is applicable to” plaintiff’s participation
in a bar trick perfornmed by defendant (Berfas v Town of Oyster Bay,
286 AD2d 466; cf. Trupia v Lake George Cent. School Dist., 14 Ny3d
392). W therefore reverse the order in appeal No. 2 insofar as
appeal ed from deny the notion upon renewal seeking dism ssal of the
affirmati ve defense of assunption of risk, and reinstate that
affirmati ve defense.

Wth respect to the order in appeal No. 1, in support of the
nmotion plaintiff submtted, inter alia, defendant’s deposition
testimony and ot her evidence establishing that plaintiff was free from
contributory negligence (see generally Hinds v Wal -Mart Stores, Inc.,
52 AD3d 1218, 1218-1219; Lopez v Ws Distrib., Inc., 34 AD3d 759, 760),
and defendants failed to raise a triable issue of fact wwth respect to
that issue (see generally Zuckerman v City of New York, 49 NY2d 557,
562). Although in their answer defendants expressly raised only
plaintiff’s cul pable conduct in their affirmative defenses alleging
contributory negligence, cul pable conduct in fact includes both
contributory negligence and inplied assunption of risk (see generally
CPLR 1411). Inasnmuch as we have previously held that there is a
triable issue of fact with respect to plaintiff’s inplied assunption
of risk, we affirmthe order in appeal No. 1 insofar as it grants that
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part of plaintiff’s notion with respect to contributory negligence
only, and we nodify the order by denying that part of the notion with
respect to plaintiff’s inplied assunption of risk and reinstating that
part of the defense.

Furthernore, because there is a triable issue of fact with
respect to the defense of primary assunption of risk, the court erred
in granting, by the order in appeal No. 1, that part of plaintiff’s
notion seeking partial summary judgnment on the issue of defendants’

negligence. Wth regard to that defense, primary “ ‘assunption of
risk . . . isreally a principle of no duty, or no negligence and so
deni es the existence of any underlying cause of action” ” (Mrgan v

State of New York, 90 Ny2d 471, 485). Thus, “when a plaintiff assunes
the risk of participating in a sporting [or recreational] event, ‘the
defendant is relieved of legal duty to the plaintiff; and being under
no duty, [the defendant] cannot be charged with negligence’ 7 (Cotty v
Town of Sout hanpton, 64 AD3d 251, 254, quoting Turcotte v Fell, 68
NY2d 432, 438). W therefore further nodify the order in appeal No. 1
by denying in its entirety that part of plaintiff’s notion seeking
partial summary judgnent on liability.

Patricia L. Mrrgan

Entered: April 29, 2011
Cerk of the Court
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RACHEL T. BUCHANAN, PLAI NTI FF- RESPONDENT,
\% MVEMORANDUM AND ORDER
MATT DOVBROWBKI , | NDI VI DUALLY, AND MAGRUDER S

RESTAURANT & PUB | NC., DEFENDANTS- APPELLANTS.
(APPEAL NO. 2.)

SLIWA & LANE, BUFFALO (PAUL F. MJRAK OF COUNSEL), FOR
DEFENDANTS- APPELLANTS.

KENNEY SHELTON LI PTAK NOMK LLP, BUFFALO (RODGER P. DOYLE, JR, OF
COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (Gerald J.
Whal en, J.), entered Septenber 15, 2010 in a personal injury action.
The order, insofar as appealed from granted plaintiff’s notion, upon
renewal , for summary judgnent dism ssing defendants’ assunption of
risk affirmative defense.

It is hereby ORDERED that the order insofar as appealed fromis
unani nously reversed on the | aw wi thout costs, the notion upon renewal
seeking dismssal of the affirmative defense of assunption of risk is
denied and that affirmati ve defense is reinstated.

Same Menorandum as in Buchanan v Donbrowski ([appeal No. 1]
AD3d __ [Apr. 29, 2011]).

Patricia L. Morgan

Entered: April 29, 2011
Cerk of the Court
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IN THE MATTER OF RI VAS COLON, PETI TI ONER
\% MVEMORANDUM AND ORDER

BRI AN FI SCHER, COWMM SSI ONER, NEW YORK STATE
DEPARTMENT OF CORRECTI ONAL SERVI CES, RESPONDENT.

Rl VAS COLON, PETI TI ONER PRO SE.

ERI C T. SCHNElI DERVAN, ATTORNEY GENERAL, ALBANY (PETER H. SCH FF OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel I ate Division of the Supreme Court in the Fourth Judici al
Departnent by order of the Suprenme Court, Seneca County [Dennis F
Bender, A.J.], entered Novenber 1, 2010) to review three separate
determ nations of respondent. The determ nations found after Tier II
heari ngs that petitioner had violated various inmate rul es.

It is hereby ORDERED t hat said proceeding with respect to the
determ nation dated April 19, 2010 is unaninously dism ssed w thout
costs, the determ nation dated April 20, 2010 is nodified on the | aw
by granting the petition in part, annulling that part of the
determ nation finding that petitioner violated inmate rule 106.10 (7
NYCRR 270.2 [B] [7] [i]) and vacating the penalty and as nodified the
determ nation is confirmed without costs, respondent is directed to
expunge frompetitioner’s institutional record all references to the
violation of that inmate rule, the determ nation dated April 26, 2010
is confirmed without costs and the petition with respect to that
determ nation is dismssed and the matter is remtted to respondent
for further proceedings in accordance with the foll ow ng Menorandum
Petitioner conmmenced this CPLR article 78 proceedi ng seeking to annu
three determ nations that he violated various inmate rul es as charged
in three m sbehavior reports. The first determ nation, dated Apri
19, 2010, was based on a m sbehavior report alleging that defendant
violated inmate rule 113.24 (7 NYCRR 270.2 [B] [14] [xiv] [drug use]).
After petitioner comrenced this proceedi ng, respondent issued an
adm ni strative order reversing the determ nation that defendant
violated that inmate rule and directing that all references to the
subj ect disciplinary proceedi ng be expunged. W therefore concl ude
that the proceeding insofar as it relates to the first determ nation
shoul d be dism ssed as noot (see Matter of Free v Coonbe, 234 AD2d
996) .

The second determ nation, dated April 20, 2010, was based on a
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m sbehavi or report alleging that, during a pat frisk, a balloon
cont ai ni ng an unknown substance was found in petitioner’s pocket.

When petitioner attenpted to swallow the balloon, a struggle ensued
bet ween petitioner and the correction officer who was trying to stop
him During that struggle, petitioner bit the correction officer. As
respondent correctly concedes, the determi nation that petitioner
violated inmate rule 106.10 (7 NYCRR 270.2 [B] [7] [i] [refusal to
obey a direct order]) is not supported by substantial evidence. W
concl ude, however, that there is substantial evidence to support the
determ nation that petitioner violated inmate rules 107.10 (7 NYCRR
270.2 [B] [8] [i] [interference with enployee]) and 100. 11 (7 NYCRR
270.2 [B] [1] [ii] [assault on staff nmenber]). The m sbehavior report
together with docunentary evidence and the hearing testinony of the
correction officer, an eyewitness and petitioner constituted
substantial evidence that petitioner violated those inmate rules (see
generally People ex rel. Vega v Smth, 66 Ny2d 130, 139). Contrary to
petitioner’s contention, the record does not establish “that the
Hearing O ficer was biased or that the determ nation flowed fromthe
al l eged bias” (Matter of Rodriguez v Herbert, 270 AD2d 889, 890).

Al t hough petitioner further contends that the determ nation is
arbitrary and capricious, he failed to raise that contention in his
adm nistrative appeal. He thus failed to exhaust his admnistrative
remedies with respect thereto, and this Court has no discretionary
power to reach that issue (see Matter of Nelson v Coughlin, 188 AD2d
1071, appeal dism ssed 81 Ny2d 834).

We therefore nodify the second determ nation by granting the
petition in part and annulling that part of the determ nation finding
that petitioner violated inmate rule 106. 10, and we direct respondent
to expunge frompetitioner’s institutional record all references to
the violation of that rule. Because a single penalty was inposed for
all three violations charged, and the record fails to specify any
rel ati on between the violations and that penalty, we further nodify
the determ nation by vacating the penalty, and we remt the matter to
respondent for inposition of an appropriate penalty on the remnaining
vi ol ati ons based on the first m sbehavior report (see Matter of Pena v
Goord, 6 AD3d 1106, 1106-1107).

The third determ nation, dated April 26, 2010, was based on a
m sbehavi or report alleging, inter alia, that petitioner defecated on
the floor and then swall owed a piece of a balloon that he retrieved
fromhis feces. Correction officers found additional pieces of
balloon in the feces. Contrary to petitioner’s contention, the
determ nation that petitioner violated inmate rules 113.23 (7 NYCRR
270.2 [B] [14] [xiii] [contraband]), 106.10 and 107.10 is supported by
substantial evidence. The m sbehavior report, together with
docunentary evidence and the testinony of a correction officer
constitute substantial evidence supporting the determ nation (see
Matter of Mtchell v Phillips, 268 AD2d 633). Petitioner further
contends that he had insufficient notice that pieces of balloon were
consi dered contraband. By failing to raise that contention during the
heari ng, however, defendant failed to preserve it for our review, and
this Court has no discretionary power to reach that issue (see Matter
of Ham |lton v Goord, 32 AD3d 642, |v denied 7 NY3d 715). W therefore
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confirmthe third determ nati on.

Patricia L. Mrrgan

Entered: April 29, 2011
Cerk of the Court
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PRESENT: SCUDDER, P.J., SMTH, LINDLEY, GREEN, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

MORRI S B. YUSQON, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JANET C. SQOVES OF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL C. CGREEN, DI STRICT ATTORNEY, ROCHESTER ( KELLY CHRI STI NE
WOLFORD OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Monroe County Court (Richard A
Keenan, J.), rendered Decenber 20, 2007. The judgnent convicted
def endant, upon his plea of guilty, of assault in the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal froma judgnment convicting himupon his
plea of guilty of assault in the second degree (Penal Law 8 120.05
[2]), defendant contends that his sentence is illegal because County
Court inposed a five-year period of postrel ease supervision. The
Peopl e correctly concede that, although defendant did not preserve his
contention for our review, preservation is not required inasnuch as
def endant chal |l enges the legality of his sentence (see People v
Ransey, 59 AD3d 1046, 1048, |v denied 12 NY3d 858; People v Fuentes,
52 AD3d 1297, 1300-1301, |v denied 11 NY3d 736; People v Fonby, 42
AD3d 894, 896). W neverthel ess reject defendant’s contention.

Def endant’s plea of guilty to assault in the second degree, a
class D violent felony, was in satisfaction of an indictnent charging,
inter alia, robbery in the first degree (Penal Law § 160.15 [4]) as an
armed felony as defined in CPL 1.20 (41) (b). Consequently, defendant
was sentenced pursuant to Penal Law 8§ 70.02 (4). Inasmuch as none of
t he exceptions set forth in former section 70.45 (2) apply herein, the
statute mandates the inposition of a five-year period of postrel ease
supervi sion (see generally People v McCants, 54 AD3d 445; People v
Hanl ey, 43 AD3d 487; People v MQiller, 19 AD3d 1043, 1045, |v denied
5 NY3d 808).

Entered: April 29, 2011
eatr kcoft theMangan
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PRESENT: SCUDDER, P.J., SMTH, LINDLEY, GREEN, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

VI CTOR M CARBAJAL, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (MARK C. DAVI SON COF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL C. CGREEN, DI STRICT ATTORNEY, ROCHESTER (NANCY G LLI GAN OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Monroe County Court (John J.
Connell, J.), rendered April 4, 2008. The judgnent convicted
def endant, upon his plea of guilty, of assault in the second degree
and driving while intoxicated, a class E fel ony.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Patricia L. Mrgan

Entered: April 29, 2011
Cerk of the Court
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PRESENT: SCUDDER, P.J., SMTH, LINDLEY, GREEN, AND GORSKI, JJ.
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\% ORDER
YVONNA BELLANTI, DEFENDANT- APPELLANT.

THOVAS J. EOCANNOU, BUFFALO, FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, II1, DI STRICT ATTORNEY, BUFFALO (J. M CHAEL MARI ON OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Suprene Court, Erie County (John F.
O Donnell, J.), rendered July 21, 2010. The judgnent revoked
defendant’ s sentence of probation and inposed a sentence of
i npri sonnent .

It is hereby ORDERED that the judgnent so appealed fromis

unani nously affirmed and the matter is remtted to Suprenme Court, Erie
County, for proceedi ngs pursuant to CPL 460.50 (5).

Patricia L. Mrgan

Entered: April 29, 2011
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
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SUSANNE HAUKE, DEFENDANT- APPELLANT.

D.J. & J.A. CIRANDO, ESQS., SYRACUSE (JOHN A. CI RANDO OF COUNSEL), FOR
DEFENDANT- APPELLANT.

R M CHAEL TANTILLO, DI STRI CT ATTORNEY, CANANDAI GUA (BRI AN D. DENNI S
OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Ontario County Court (WIIliamF.
Kocher, J.), rendered July 15, 2009. The judgnent convicted
def endant, upon her plea of guilty, of crimnal sale of a controlled
substance in the fifth degree (two counts).

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  On appeal from a judgnment convicting her upon her
plea of guilty of two counts of crimnal sale of a controlled
substance in the fifth degree (Penal Law 8§ 220.31), defendant contends
t hat her nonosyl |l abic responses to County Court’s questions cast doubt
upon the voluntariness of her plea. She further contends that the
court failed to ascertain whether she knowi ngly and unlawfully sold a
control |l ed substance and that, because she did not recite the el enents
of the offenses, there was no assurance that she understood the nature
of the charges to which she was pleading guilty. Those contentions
are actually challenges to the factual sufficiency of the plea
al l ocution, and defendant failed to preserve her contentions for our
review by noving to withdraw the plea or to vacate the judgnment of
conviction (see People v Lopez, 71 NY2d 662, 665; People v Jam son, 71
AD3d 1435, 1436, |v denied 14 Ny3d 888; People v Bailey, 49 AD3d 1258,
| v denied 10 NY3d 932). Contrary to defendant’s further contention,
this case does not fall within the narrow exception to the
preservation requirenment set forth in Lopez (71 Ny2d at 666).

Finally, the sentence is not unduly harsh or severe.

Patricia L. Mrgan

Entered: April 29, 2011
Cerk of the Court
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THECDORE MCCOLLUM DEFENDANT- APPELLANT.

JONES & MORRI'S, VICTOR (M CHAEL A. JONES, JR, OF COUNSEL), FOR
DEFENDANT- APPELLANT.

R M CHAEL TANTILLO, DI STRI CT ATTORNEY, CANANDAI GUA (BRI AN D. DENNI S
OF COUNSEL), FOR RESPONDENT.

Appeal from an order of the Ontario County Court (Frederick G
Reed, A . J.), dated March 23, 2010. The order deni ed defendant’s
petition to nodify the determ nation that he is a level three risk
pursuant to the Sex O fender Registration Act.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menor andum  Def endant appeals from an order denying his petition
pursuant to Correction Law 8 168-0 (2) seeking to nodify the prior
determ nation that he is a level three risk pursuant to the Sex
O fender Registration Act (8 168 et seq). “W agree with County Court
that defendant failed to neet his ‘burden of proving the facts
supporting the requested nodification by clear and convi nci ng
evi dence’ ” (People v Hi ggins, 55 AD3d 1303, quoting 8 168-0 [2]; see
People v Cullen, 79 AD3d 1677).

Patricia L. Mrgan

Entered: April 29, 2011
Cerk of the Court
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GERALD T. WEST, DEFENDANT- APPELLANT.

JOHN E. TYO, SHORTSVI LLE, FOR DEFENDANT- APPELLANT.

R M CHAEL TANTI LLO, DI STRI CT ATTORNEY, CANANDAI GUA, FOR RESPONDENT.

Appeal froma judgnent of the Ontario County Court (WIIliamF.
Kocher, J.), rendered May 13, 2009. The judgnment convicted defendant,
upon his plea of guilty, of attenpted rape in the first degree.

Now, upon reading and filing the stipulation discontinuing appeal
si gned by defendant on January 20, 2011 and by the attorneys for the
parties on February 10 and March 10, 2011,

It is hereby ORDERED that said appeal is unaninously dism ssed
upon sti pul ati on.

Patricia L. Morgan

Entered: April 29, 2011
Cerk of the Court
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DEVEN R TAYLOR, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (DAVID R JUERCENS OF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL C. CGREEN, DI STRICT ATTORNEY, ROCHESTER (NANCY G LLI GAN OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Monroe County Court (Richard A
Keenan, J.), rendered May 8, 2008. The judgnent convicted defendant,
upon a jury verdict, of crimnal possession of a weapon in the second
degree (two counts) and crimnal possession of a weapon in the third
degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of two counts of crimnal possession of a weapon
in the second degree (Penal Law § 265.03 [1] [b], [3]) and one count
of crimnal possession of a weapon in the third degree (8 265.02 [1]).
View ng the evidence in light of the elenments of the crime of crimnal
possessi on of a weapon in the second degree as charged to the jury
(see People v Danielson, 9 NY3d 342, 349), we reject defendant’s
contention that the verdict with respect to those counts i s agai nst
t he wei ght of the evidence (see generally People v Bl eakley, 69 Ny2d
490, 495). The Peopl e presented evi dence establishing that defendant
was observed firing a .22 caliber revolver in the direction of a
pi zzeria and that a .22 caliber bullet, which could have been shot
fromthat revolver, was recovered fromthe pizzeria. 1In addition, the
Peopl e established that there were no bullet holes in the mail box of
the pizzeria prior to the incident. Thus, contrary to defendant’s
contention, we conclude that the jury could have reasonably inferred
that, “at sonme point before the defendant’s apprehension by the police
and the concom tant recovery of the weapon, he possessed a firearm
| oaded with operable ammunition” (People v Bailey, 19 AD3d 431, 432,

I v denied 5 Ny3d 785).

By failing to request that the court charge crimnal possession
of a weapon in the fourth degree (Penal Law 8§ 265.01 [1]) as a | esser
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i ncl uded of fense of crimnal possession of a weapon in the second
degree, defendant failed to preserve for our review his further
contention that the court erred in failing to give such a charge (see
People v Alvarez, 51 AD3d 167, 180, |v denied 11 NY3d 785; People v
Ware, 303 AD2d 173, |v denied 100 Ny2d 543). W reject defendant’s
contention that he was denied effective assistance of counsel based on
defense counsel’s failure to request that the court charge the jury
with that | esser included offense (see generally People v Caban, 5
NY3d 143, 152). There is no reasonable view of the evidence that
woul d allow the jury to conclude, without resorting to specul ation,

t hat defendant conmmtted the | esser offense but not the greater (see
People v Laing, 66 AD3d 1353, 1355, |v denied 13 NY3d 908; see
generally People v Butler, 84 Ny2d 627, 631-632, rearg denied 85 Nyad
858) .

Patricia L. Mrrgan

Entered: April 29, 2011
Cerk of the Court
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IN THE MATTER OF COUNTY OF ERIE,
PETI TI ONER- RESPONDENT,
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RI CHARD F. DAI NES, AS COWM SSI ONER OF NEW YORK

STATE DEPARTMENT OF HEALTH, AND NEW YORK STATE
DEPARTMENT OF HEALTH, RESPONDENTS- APPELLANTS.

ERI C T. SCHNElI DERVAN, ATTORNEY GENERAL, ALBANY (VI CTOR PALADI NO OF
COUNSEL), FOR RESPONDENTS- APPELLANTS.

VH TEMAN OSTERVAN & HANNA LLP, ALBANY (CHRI STOPHER E. BUCKEY OF
COUNSEL), AND NANCY ROSE STORMER, P.C., UTICA, FOR
PETI TI ONER- RESPONDENT.

Appeal from a judgnent (denom nated order and judgnent) of the
Suprene Court, Erie County (Donna M Siwek, J.), entered July 15, 2010
in a proceeding pursuant to CPLR article 78. The judgnent, anong
ot her things, granted the second anended petition, directed
respondents to reinburse petitioner the sumof $3,582,807.37 and
directed respondents to pay sanctions in the anbunt of $11, 674.48.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously nodified on the | aw by vacati ng subparagraph (B) of the
second decretal paragraph and vacating the third decretal paragraph
and as nodified the judgnment is affirmed wi thout costs (see Matter of
County of St. Lawrence v Daines, 81 AD3d 212; Matter of County of
Ni agara v Daines, 79 AD3d 1702, 1705-1706).

Patricia L. Mrgan

Entered: April 29, 2011
Cerk of the Court
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CA 10-02059
PRESENT: SCUDDER, P.J., SMTH, LINDLEY, GREEN, AND GORSKI, JJ.

JONATHAN D. VANNEST, PLAI NTI FF- APPELLANT,
\% ORDER

SOQUTH SHORE MARI NA, LLC, DEFENDANT- RESPONDENT.

PORTER NORDBY HOWE LLP, SYRACUSE (ERIC C. NORDBY OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

SUGARMAN LAW FIRM LLP, SYRACUSE (AMY M VANDERLYKE COF COUNSEL), FOR
DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Cayuga County (Thomas
G Leone, A J.), entered July 8, 2010 in a personal injury action.
The order granted the notion of defendant for sumrary judgnent and
di sm ssed the conpl ai nt.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Patricia L. Morgan

Entered: April 29, 2011
Cerk of the Court
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CA 10-01296
PRESENT: SCUDDER, P.J., SMTH, LINDLEY, GREEN, AND GORSKI, JJ.

NI COLE HERNANDEZ, AS ADM NI STRATRI X OF THE
ESTATE OF CHARLES M LEE, JR, DECEASED, AND AS
PARENT AND NATURAL GUARDI AN OF THE PERSON AND
PROPERTY OF MATTHEW LEE, AN | NFANT,

PLAI NTI FF- APPELLANT,

\% MEMORANDUM AND ORDER

TOMN OF HAMBURG MARK O. PATTON, | NDI VI DUALLY
AND DO NG BUSI NESS AS PATTON PLUMBI NG MCALLI STER
PLUMBI NG & HEATI NG | NC., AND SAED I NC., DA NG
BUSI NESS AS DOCTOR BACKFLOW PLUMBI NG,

DEFENDANTS- RESPONDENTS.

STEPHEN M HUGHES, BUFFALO, FOR PLAI NTI FF- APPELLANT.

AUGELLO & MATTELI ANO, LLP, BUFFALO (JOSEPH A. MATTELI ANO OF COUNSEL),
FOR DEFENDANT- RESPONDENT SAED | NC., DA NG BUSI NESS AS DOCTOR BACKFLOW
PLUMBI NG

LEWS & LEWS, P.C., BUFFALO (EM LY L. DOANI NG OF COUNSEL), FOR
DEFENDANT- RESPONDENT TOMN OF HAMBURG

ROACH, BROMWN, MCCARTHY & CRUBER, P.C., BUFFALO (KEVIN D. MCCARTHY COF
COUNSEL), FOR DEFENDANT- RESPONDENT MCALLI STER PLUMBI NG & HEATI NG, | NC.

LAW OFFI CES OF TAYLOR & SANTACROSE, BUFFALO (DESTIN C. SANTACROSE OF
COUNSEL), FOR DEFENDANT- RESPONDENT MARK O. PATTON, | NDI VI DUALLY
AND DO NG BUSI NESS AS PATTON PLUMBI NG

Appeal from an order of the Suprenme Court, Erie County (Tinothy
J. Walker, A J.), entered March 2, 2010 in a wongful death action.
The order granted the notions and cross notion of defendants for
sumary judgnent dism ssing the anmended conpl ai nt.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff, as admnistratrix of the estate of her
son’s father (decedent) and as parent and natural guardian of her son,
commenced this Labor Law and common-| aw negl i gence acti on seeking
damages for decedent’s wongful death and conscious pain and suffering
as a result of a work-related accident. Decedent was killed when a
trench that was bei ng excavated as part of a residential sewer project
(project) coll apsed and crushed him
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Suprene Court properly granted the notion of defendant Town of
Hanburg (Town) seeking summary judgnent dism ssing the anmended
conplaint against it. The Town established that it did not have a
special relationship with decedent based on its issuance of an
excavation permt or its inspection of the work site (see Garrett v
Hol i day I nns, 58 Ny2d 253, 261), and plaintiff failed to raise a
triable issue of fact in opposition (see generally Zuckerman v City of
New Yor k, 49 Ny2d 557, 562). The court also properly granted the
notion of defendant McAllister Plunbing & Heating, Inc. (MAllister)
seeki ng summary judgnment di sm ssing the amended conpl aint against it.
It is undisputed that MAllister obtained the excavation permt from
the Town as a favor to the general contractor on the project,
def endant Mark O. Patton, individually and doi ng busi ness as Patton
Pl unmbing, and that it had no further connection to the project. The
court therefore properly determ ned that McAllister is not vicariously
liable for the all eged negligence of Patton or of the excavation
subcontractor, defendant Saed Inc., doing business as Doctor Backfl ow
Pl unbi ng (Saed) (see Brothers v New York State Elec. & Gas Corp., 11
NY3d 251, 259-260).

We further conclude that the court properly granted the notions
of the Town and McAllister, as well as the cross notion of Patton
seeki ng summary judgnment dism ssing the amended conpl aint and any
cross clains against himand the notion of Saed seeking sunmary
j udgnment di sm ssing the amended conplaint against it, on the ground
t hat decedent’s inexplicable decision to enter the unshored trench
that was still being excavated was the sole proxi mate cause of his
death. Defendants established that, “[b]ased on his training, prior
practice[] and common sense, [decedent] knew or should have known” not
to enter the unshored excavation (Miulcaire v Buffalo Structural Steel
Constr. Corp., 45 AD3d 1426, 1427), but that he neverthel ess “chose
for no good reason . . . to do so[] and that had he not nade that
choi ce he would not have been injured” (Cahill v Triborough Bridge &
Tunnel Auth., 4 Ny3d 35, 40). The uncertified, unsigned and heavily
redacted Occupational Safety and Health Adm ni stration report
submtted by plaintiff in opposition to the notions and cross notion
is not in admssible formand is thus insufficient to defeat them
Plaintiff failed “to denonstrate [an] acceptabl e excuse for [her]
failure to neet the strict requirenent of tender in adm ssible forni
(Friends of Animals v Associated Fur Mrs., 46 Ny2d 1065, 1068).

Patricia L. Morgan

Entered: April 29, 2011
Cerk of the Court
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CA 10-01975
PRESENT: SCUDDER, P.J., SMTH, LINDLEY, GREEN, AND GORSKI, JJ.

SHARON MCAFEE, PLAI NTI FF- APPELLANT,
\% ORDER

JAMES MCAFEE, DEFENDANT- RESPONDENT.

GERALD J. VELLA, SPRI NGVI LLE, FOR PLAI NTI FF- APPELLANT.

ROSENTHAL, SI EGEL & MUENKEL, LLP, BUFFALO (JAMES P. RENDA OF COUNSEL),
FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Cattaraugus County
(Larry M Hinelein, A J.), entered Decenber 30, 2009 in a divorce
action. The order, anong other things, denied plaintiff’s notion to
find defendant in contenpt.

It is hereby ORDERED that the order so appealed fromis

unani nously affirmed wi thout costs for reasons stated in the decision
at Suprene Court.

Patricia L. Mrgan

Entered: April 29, 2011
Cerk of the Court
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CA 10-01698
PRESENT: SCUDDER, P.J., SMTH, LINDLEY, GREEN, AND GORSKI, JJ.

JANE RENNI E BLAKE, PLAI NTI FF- RESPONDENT,
\% MVEMORANDUM AND ORDER

KENNETH DARCY BLAKE, DEFENDANT- APPELLANT.
(APPEAL NO. 1.)

WATSON, BENNETT, COLLI GAN & SCHECHTER LLP, BUFFALO (KRI STIN L. ARCUR
OF COUNSEL), FOR DEFENDANT- APPELLANT.

LI PSI TZ GREEN SCI ME CAMBRI A LLP, WLLIAVSVI LLE (DENI'S A. SCI NTA OF
COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (John F
O Donnell, J.), entered Novenber 12, 2009 in a divorce action. The
order directed defendant to pay the sumof $9,085 for counsel fees
incurred by plaintiff.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum I n appeal No. 1, defendant appeals from an order
granting in part the application of plaintiff’s attorney for counsel
fees and awardi ng him $9, 085 and, in appeal No. 2, defendant appeals
froman order denying the application of his attorney for counsel
fees. Contrary to the contention of defendant in each appeal, Suprene
Court did not abuse or inprovidently exercise its discretion in
renderi ng those orders.

“ “The award of reasonable counsel fees is a matter within the
sound discretion of the trial court’ ” (Dellafiora v Dellafiora, 54
AD3d 715, 716; see Panek v Panek, 231 AD2d 959), and such awards are
intended “to redress the econom c disparity between the noni ed spouse
and the non-noni ed spouse” (O Shea v O Shea, 93 Ny2d 187, 190; see
Matter of WlliamT.M v Lisa A P., 39 AD3d 1172). Wen exerci sing
its discretionary power to award such fees, a court may consider al
of the circunstances of a given case, including the financial
ci rcunst ances of both parties, the relative nmerit of the parties’
positions (see Johnson v Chapin, 12 NY3d 461, 467, rearg denied 13
NY3d 888; DeCabrera v Cabrera-Rosete, 70 Ny2d 879, 881; WIlliamT. M,
39 AD3d 1172), the existence of any dilatory or obstructionist conduct
(see Johnson, 12 NY3d at 467; Rados v Rados, 133 AD2d 536), and “the
time, effort and skill required of counsel” (Panek, 231 AD2d 959; see
Klepp v Kl epp, 44 AD3d 625).
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Here, the record establishes that defendant’s incone was three
times that of plaintiff and that significant periods of delay were
occasioned by circunstances attributable to defendant. Contrary to
defendant’ s contention, the record contains no evidence that plaintiff
acted in bad faith or was otherw se unreasonable in her negotiations
wi t h def endant.

We have revi ewed defendant’s procedural challenges to the

application of plaintiff’s attorney in appeal No. 1, and we concl ude
that they lack nerit (see 22 NYCRR 202.16 [K]).

Patricia L. Mrgan

Entered: April 29, 2011
Cerk of the Court
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CA 10-01699
PRESENT: SCUDDER, P.J., SMTH, LINDLEY, GREEN, AND GORSKI, JJ.

JANE RENNI E BLAKE, PLAI NTI FF- RESPONDENT,
\% MVEMORANDUM AND ORDER

KENNETH DARCY BLAKE, DEFENDANT- APPELLANT.
(APPEAL NO. 2.)

WATSON, BENNETT, COLLI GAN & SCHECHTER LLP, BUFFALO (KRI STIN L. ARCUR
OF COUNSEL), FOR DEFENDANT- APPELLANT.

LI PSI TZ GREEN SCI ME CAMBRI A LLP, WLLIAVSVI LLE (DENI'S A. SCI NTA OF
COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (John F
O Donnell, J.), entered July 15, 2010 in a divorce action. The order
deni ed the quantum neruit application of defendant’s attorney for
counsel fees.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Same Menorandum as in Bl ake v Bl ake ([appeal No. 1] _ AD3d
[ Apr. 29, 2011]).

Patricia L. Morgan

Entered: April 29, 2011
Cerk of the Court
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CA 10-02129
PRESENT: SCUDDER, P.J., SMTH, LINDLEY, GREEN, AND GORSKI, JJ.

IN THE MATTER OF COUNTY OF HERKI MER,
PETI TI ONER- RESPONDENT,

\% ORDER
RI CHARD F. DAI NES, AS COWM SSI ONER OF NEW YORK

STATE DEPARTMENT OF HEALTH, AND NEW YORK STATE
DEPARTMENT OF HEALTH, RESPONDENTS- APPELLANTS.

ERI C T. SCHNElI DERVAN, ATTORNEY GENERAL, ALBANY (VI CTOR PALADI NO OF
COUNSEL), FOR RESPONDENTS- APPELLANTS.

VH TEMAN, OSTERMAN & HANNA LLP, ALBANY (CHRI STOPHER E. BUCKEY OF
COUNSEL), AND NANCY ROSE STORMER, P.C., UTICA, FOR
PETI TI ONER- RESPONDENT.

Appeal from a judgnent (denom nated order and judgnent) of the
Suprene Court, Herkimer County (M chael E. Daley, J.), entered May 3,
2010 in a proceeding pursuant to CPLR article 78. The judgnent, anong
ot her things, granted the petition and directed respondents to
rei nburse petitioner the sumof $692, 296. 37.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously nodified on the | aw by vacati ng subparagraph (B) of the
second decretal paragraph and as nodified the judgnent is affirnmed
W thout costs (see Matter of County of St. Lawence v Dai nes, 81 AD3d
212; WMatter of County of Niagara v Daines, 79 AD3d 1702, 1705-1706).

Patricia L. Mrgan

Entered: April 29, 2011
Cerk of the Court
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CA 10-02373
PRESENT: SCUDDER, P.J., SMTH, LINDLEY, GREEN, AND GORSKI, JJ.

THE TRAVELERS | NDEMNI TY COVPANY, PLAI NTI FF,
\% ORDER

ELLI OTT COMPANY, ELLIOIT TURBOVACHI NERY
CO., INC., CERTAIN UNDERWRI TERS AT LLOYD S
LONDQON, CERTAI N LONDON MARKET COMPANI ES,
DEFENDANTS- RESPONDENTS,

CARRI ER CORPORATI ON, DEFENDANT- APPELLANT,
ET AL., DEFENDANTS.

HANCOCK & ESTABROOK, LLP, SYRACUSE (ALAN J. PIERCE OF COUNSEL), AND
MORGAN, LEW S & BOCKI US LLP, NEW YORK CI TY, FOR DEFENDANT- APPELLANT.

JONES DAY, PITTSBURGH, PENNSYLVANI A (M CHAEL H. G NSBERG OF THE
PENNSYLVANI A BAR, ADM TTED PRO HAC VI CE, OF COUNSEL), FOR

DEFENDANTS- RESPONDENTS ELLI OTT COVPANY AND ELLI OTT TURBOVACHI NERY CO. ,
I NC.

MENDES & MOUNT, LLP, NEW YORK CI TY (ALEXANDER J. MUELLER OF COUNSEL),
AND MCDERMOTT & BRITT, P.C., SYRACUSE, FOR DEFENDANTS- RESPONDENTS
CERTAI N UNDERWRI TERS AT LLOYD S LONDON AND CERTAI N LONDON MARKET
COMPANI ES.

Appeal from an order of the Suprene Court, Onondaga County
(Deborah H. Karalunas, J.), entered Decenber 9, 2009. The order
deni ed the notion of defendant Carrier Corporation for partial summary
j udgnment agai nst defendants Elliott Conpany and Elliott Turbomachi nery
Co., Inc.

It is hereby ORDERED that the order so appealed fromis

unani nously affirmed wi thout costs for reasons stated at Suprene
Court.

Patricia L. Mrgan

Entered: April 29, 2011
Cerk of the Court
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CA 10-02379
PRESENT: SCUDDER, P.J., SMTH, LINDLEY, GREEN, AND GORSKI, JJ.

PAUL M PREDMORE, AS TRUSTEE FOR DUANE M KRULL
REVOCABLE TRUST, PLAI NTI FF- RESPONDENT,

\% ORDER

STANLEY BANAZEK AND W LLI AM NEWVAN,
DEFENDANTS- APPELLANTS.

EDWARD J. FINTEL, SYRACUSE, D.J. & J.A. CIRANDO ESQS. (JOHN A
Cl RANDO OF COUNSEL), FOR DEFENDANTS- APPELLANTS.

GREEN & SEI FTER, ATTORNEYS, PLLC, SYRACUSE (JAMES L. SONNEBORN OF
COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, Onondaga County (Brian
F. DeJdoseph, J.), entered March 24, 2010. The order granted the
motion of plaintiff for partial summary judgnment and denied the cross
notion of defendants for summary judgnent.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Patricia L. Mrgan

Entered: April 29, 2011
Cerk of the Court
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KA 08-01137
PRESENT: SM TH, J.P., CENTRA, PERADOTTO, GORSKI, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

KARON R. RUSSELL, DEFENDANT- APPELLANT.
(APPEAL NO. 1.)

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JAMES ECKERT OF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL C. GREEN, DI STRI CT ATTORNEY, ROCHESTER (LESLIE E. SWFT OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Monroe County Court (John R
Schwartz, A J.), rendered Decenber 17, 2007. The judgnment convicted
def endant, upon his plea of guilty, of robbery in the first degree,
attenpted crimnal possession of a weapon in the second degree (two
counts), assault in the second degree, obstructing governnental
admnistration in the second degree, harassnent in the second degree
and resisting arrest.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirned.

Patricia L. Mrrgan

Entered: April 29, 2011
Cerk of the Court
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KA 08-00830
PRESENT: SM TH, J.P., CENTRA, PERADOTTO, GORSKI, AND MARTCCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

JAMVEL WESTQON, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SCCI ETY, SYRACUSE (W LLIAM G PI XLEY OF
COUNSEL), FOR DEFENDANT- APPELLANT.

WLLIAM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (JAMES P. MAXWELL
OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprenme Court, Onondaga County
(John J. Brunetti, A J.), rendered May 18, 2007. The judgnent
convi cted defendant, upon his plea of guilty, of robbery in the first
degree (two counts), robbery in the second degree, crimnal possession
of a weapon in the second degree and crim nal possession of a weapon
in the third degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirned.

Menorandum  On appeal froma judgnment convicting himupon his
guilty plea of, inter alia, two counts of robbery in the first degree
(Penal Law 8§ 160.15 [2]), defendant contends that the photo array
identification procedure in which his acconplice was the w tness was
undul y suggestive (see generally People v Chipp, 75 Ny2d 327, 335,
cert denied 498 US 833). W reject that contention. Because “the
subj ects depicted in the photo array [were] sufficiently simlar in
appearance so that the viewer’'s attention [was] not drawn to any one
phot ograph in such a way as to indicate that the police were urging a
particul ar selection,” the photo array itself was not unduly
suggestive (People v Quinones, 5 AD3d 1093, 1093, |v denied 3 Ny3d
646). Likew se, the circunstances in which the police presented the
photo array were not unduly suggestive. During his interviewwth the
police, the acconplice indicated that he knew the perpetrator by his
ni ckname, “Ratchet.” Upon presenting the photo array, the police
of ficer asked the acconplice to identify the man he knew as “Ratchet”
if he could do so, but the officer neither told the acconplice that
“Ratchet” was actually depicted in the photo array, nor did the
of ficer instruct the acconplice that he was required to nake an
identification (see People v Floyd, 45 AD3d 1457, 1459, |v denied 10



-44- 456
KA 08-00830

NY3d 810, 811, 818).

Patricia L. Mrrgan

Entered: April 29, 2011
Cerk of the Court
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KA 08-00840
PRESENT: SM TH, J.P., CENTRA, PERADOTTO, GORSKI, AND MARTCCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

ANDRE SM TH, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SCCI ETY, SYRACUSE (CHRI STINE M COOK OF
COUNSEL), FOR DEFENDANT- APPELLANT.

WLLIAM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (JAMES P. MAXWELL
OF COUNSEL), FOR RESPONDENT.

Appeal from a new sentence of the Onondaga County Court (WIIiam
D. Walsh, J.), rendered January 30, 2008 inposed upon defendant’s
conviction of crimnal sale of a controlled substance in the second
degree. Defendant was resentenced pursuant to the 2005 Drug Law
Ref orm Act upon his 1991 convicti on.

It is hereby ORDERED that the sentence so appealed fromis
unani nously affirnmed.

Patricia L. Morgan

Entered: April 29, 2011
Cerk of the Court
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KA 10- 00518
PRESENT: SM TH, J.P., CENTRA, PERADOTTO, GORSKI, AND MARTCCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER
DAVI D L. MAULL, ALSO KNOMW AS POCCHI E,

DEFENDANT- APPEL LANT.
(APPEAL NO. 1.)

JAVES L. DOWSEY, I11, WEST VALLEY (KELI ANN M ELN SKI OF COUNSEL), FOR
DEFENDANT- APPELLANT.

LORI PETTIT RIEMAN, DI STRICT ATTORNEY, LITTLE VALLEY (KELLY M BALCOM
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Cattaraugus County Court (Larry M
H nelein, J.), rendered June 26, 2009. The judgnent convicted
def endant, upon his plea of guilty, of attenpted crimnal sale of a
controll ed substance in the third degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously reversed on the law, the plea is vacated and the matter is
remtted to Cattaraugus County Court for further proceedings on the
i ndi ct ment.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of attenpted crimnal sale of a controlled
substance in the third degree (Penal Law 88 110.00, 220.39 [1]). W
agree with defendant that his plea was not know ngly, voluntarily and
intelligently entered because County Court failed to advise himbefore
he entered his plea that his sentence would include a period of
postrel ease supervision (see People v Catu, 4 Ny3d 242, 245; People v
Antonetti, 74 AD3d 1912). W therefore conclude that reversal is
requi red, “notw thstandi ng the absence of a postallocution notion”
(Peopl e v Louree, 8 NY3d 541, 545-546). In light of our
determ nati on, we need not address defendant’s renaining contentions.

Patricia L. Morgan

Entered: April 29, 2011
Clerk of the Court
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KA 10- 00400
PRESENT: SM TH, J.P., CENTRA, PERADOTTO, GORSKI, AND MARTCCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER
COREY BONES, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JAMES ECKERT OF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL C. CGREEN, DI STRICT ATTORNEY, ROCHESTER (NANCY G LLI GAN OF
COUNSEL), FOR RESPONDENT.

Appeal from an order of the Monroe County Court (Frank P. Ceraci,
Jr., J.), entered January 25, 2010. The order determ ned that
defendant is a level two risk pursuant to the Sex O f ender
Regi strati on Act.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Patricia L. Mrgan

Entered: April 29, 2011
Cerk of the Court
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KA 08-01138
PRESENT: SM TH, J.P., CENTRA, PERADOTTO, GORSKI, AND MARTCCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

KARON R. RUSSELL, DEFENDANT- APPELLANT.
(APPEAL NO. 2.)

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JAMES ECKERT OF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL C. GREEN, DI STRI CT ATTORNEY, ROCHESTER (LESLIE E. SWFT OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Monroe County Court (John R
Schwartz, A J.), rendered Decenber 17, 2007. The judgnment convicted
def endant, upon his plea of guilty, of robbery in the first degree (11
counts), attenpted robbery in the first degree, and robbery in the
second degree (4 counts).

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirned.

Patricia L. Mrgan

Entered: April 29, 2011
Cerk of the Court
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KA 06- 03762
PRESENT: SM TH, J.P., CENTRA, PERADOTTO, GORSKI, AND MARTCCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

ROBERT JOHNSON, DEFENDANT- APPELLANT.
(APPEAL NO. 1.)

FRANK H. HI SCOCK LEGAL Al D SOCI ETY, SYRACUSE (Pl OTR BANASI AK OF
COUNSEL), FOR DEFENDANT- APPELLANT.

WLLIAM J. FI TZPATRI CK, DI STRICT ATTORNEY, SYRACUSE (VICTORIA M WHI TE
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Onondaga County Court (WIIiamD.
Wal sh, J.), rendered July 19, 2006. The judgnent convicted defendant,
upon a jury verdict, of crimnal possession of a controlled substance
in the third degree and crim nal possession of a controlled substance
in the seventh degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously nodified on the | aw by reduci ng the period of postrel ease
supervision to a period of three years and as nodified the judgnent is
af firnmed.

Menorandum I n appeal No. 1, defendant appeals from a judgnent
convicting himupon a jury verdict of, inter alia, crimnal possession
of a controlled substance in the third degree (Penal Law § 220.16 [1])
and, in appeal No. 2, he appeals froma judgnment convicting himupon
his plea of guilty of crimnal possession of a controlled substance in
the third degree (id.). W note at the outset that, although the
Peopl e contend that defendant failed to take an appeal fromthe
judgnent in appeal No. 2, we exercise our discretion in the interest
of justice to treat the pro se notice of appeal in appeal No. 2 as
valid, and we thus conclude that the appeal taken fromthe judgnent
entered upon the guilty plea is properly before us (see CPL 460. 10
[6]; People v Pinckney, 197 AD2d 936).

Def endant contends with respect to appeal No. 1 that he was
illegally stopped and searched and thus that County Court erred in
refusing to suppress the drugs seized fromdefendant. W reject that
contention. A police officer testified at the suppression hearing
that, while he was in an unmarked police vehicle stopped at a traffic
light at an intersection, he observed defendant walk to the driver’s
door of a parked vehicle, glance left and right, and place his hand on
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the door handle. Defendant then wal ked to the passenger side of the
vehicle, glanced left and right, and returned to the driver’s side of
the vehicle, again placing his hand on the door handle. After he

gl anced left and right for the third tinme, he then wal ked back to the
passenger side and reached into the vehicle through the open w ndow.
Def endant turned around with his hands in his pockets and began to
wal k away fromthe vehicle. The officer approached defendant and
asked hi mwho owned that vehicle. Defendant initially responded that
he owned the vehicle, but he could produce neither the vehicle
registration nor any identification. The officer then ascertained
that the vehicle was actually registered to a woman, whereupon
defendant infornmed the officer that the vehicle was owned by a friend,
but he could not so nmuch as provide even the first name of that
friend. The officer then searched defendant and found drugs in the
front pocket of his pants.

W agree with the People that the officer had a “ ‘founded
suspicion that crimnal activity [was] afoot’ ” when he approached
def endant and thus that his questioning of defendant was perm ssible
(People v Holl man, 79 Ny2d 181, 184). Based on defendant’s responses
to those questions, the officer then had probabl e cause to believe
t hat defendant had conmitted a crine (see People v Thurman, 81 AD2d
548, 550). In view of the officer’s authorization to arrest defendant
at that tinme, the officer also was authorized to search defendant’s
person incident to a lawful arrest (see generally People v
Ral ston, 303 AD2d 1014, Iv denied 100 Ny2d 565).

We agree with defendant’s further contention in appeal No. 1 that
the period of five years of postrel ease supervision (PRS) is illegal,
because the maxi mum period of PRS permtted by statute in this case is
three years (see 8 70.45 [2] [d]). W therefore nodify the judgnent
in appeal No. 1 by reducing the period of PRS to a period of three
years (see People v G bson, 52 AD3d 1227). Contrary to the further
contention of defendant, the sentence as nodified in appeal No. 1 and
the sentence in appeal No. 2 are not unduly harsh or severe. In view
of our determ nation that the sentence in appeal No. 1, as nodifi ed,
is not unduly harsh or severe, we reject defendant’s contention that
t he judgnent in appeal No. 2 nust be reversed on the ground that he
pl eaded guilty in appeal No. 2 based on the prom se that the sentence
in appeal No. 2 would run concurrently with the sentence in appeal No.
1 (cf. People v Fuggazzatto, 62 NY2d 862).

Patricia L. Morgan

Entered: April 29, 2011
Cerk of the Court
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KA 06- 03763
PRESENT: SM TH, J.P., CENTRA, PERADOTTO, GORSKI, AND MARTCCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

ROBERT JOHNSON, DEFENDANT- APPELLANT.
(APPEAL NO. 2.)

FRANK H. HI SCOCK LEGAL Al D SOCI ETY, SYRACUSE (Pl OTR BANASI AK OF
COUNSEL), FOR DEFENDANT- APPELLANT.

WLLIAM J. FI TZPATRI CK, DI STRICT ATTORNEY, SYRACUSE (VICTORIA M WHI TE
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Onondaga County Court (WIIiamD.
Wal sh, J.), rendered August 9, 2006. The judgnent convicted
def endant, upon his plea of guilty, of crimnal possession of a
control |l ed substance in the third degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Sanme Menorandum as in People v Johnson ([appeal No. 1] _ AD3d
[ Apr. 29, 2011]).

Patricia L. Morgan

Entered: April 29, 2011
Cerk of the Court
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KA 10- 00519
PRESENT: SM TH, J.P., CENTRA, PERADOTTO, GORSKI, AND MARTCCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER
DAVI D L. MAULL, ALSO KNOMW AS POCCHI E,

DEFENDANT- APPEL LANT.
(APPEAL NO. 2.)

JAVES L. DOWSEY, I11, WEST VALLEY (KELI ANN M ELN SKI OF COUNSEL), FOR
DEFENDANT- APPELLANT.

DAVI D L. MAULL, DEFENDANT- APPELLANT PRO SE.

LORI PETTIT RIEMAN, DI STRICT ATTORNEY, LITTLE VALLEY, FOR RESPONDENT.

Appeal from a judgnment of the Cattaraugus County Court (Larry M
H nelein, J.), rendered June 26, 2009. The judgnent convicted
def endant, upon a jury verdict, of crimnal sale of a controlled
substance in the third degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Patricia L. Morgan

Entered: April 29, 2011
Cerk of the Court
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PRESENT: SM TH, J.P., CENTRA, PERADOTTO, GORSKI, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

DALE R HORN, DEFENDANT- APPELLANT.
(APPEAL NO. 1.)

RI CHARD J. SHERWOOD, LANCASTER, FOR DEFENDANT- APPELLANT.

FRANK A. SEDI TA, 111, DI STRICT ATTORNEY, BUFFALO (DONNA A. M LLI NG OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprenme Court, Erie County (Deborah
A. Haendiges, J.), rendered March 15, 2010. The judgnment revoked
def endant’ s sentence of probation and i nposed a sentence of
i mpri sonmnent.

Now, upon reading and filing the stipulation discontinuing appeal
si gned by defendant and the attorneys for the parties on April 4,
2011,

It is hereby ORDERED t hat said appeal is unaninously dism ssed
upon sti pul ati on.

Patricia L. Mrrgan

Entered: April 29, 2011
Cerk of the Court
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PRESENT: SM TH, J.P., CENTRA, PERADOTTO, GORSKI, AND MARTCCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

DALE R HORN, DEFENDANT- APPELLANT.
(APPEAL NO. 2.)

RI CHARD J. SHERWOOD, LANCASTER, FOR DEFENDANT- APPELLANT.

FRANK A. SEDI TA, 111, DI STRICT ATTORNEY, BUFFALO (DONNA A. M LLI NG OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprenme Court, Erie County (Deborah
A. Haendiges, J.), rendered March 15, 2010. The judgnment revoked
def endant’ s sentence of probation and i nposed a sentence of
i mpri sonmnent.

Now, upon reading and filing the stipulation discontinuing appeal
si gned by defendant and the attorneys for the parties on April 4,
2011,

It is hereby ORDERED t hat said appeal is unaninously dism ssed
upon sti pul ati on.

Patricia L. Mrrgan

Entered: April 29, 2011
Cerk of the Court
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CHRI STI NA L. HERDENDORF, PLAI NTI FF- RESPONDENT,
\% ORDER
GEl CO | NSURANCE COMPANY, DEFENDANT- APPELLANT.
OHRI STINA L. HERDENDORF, PLAI NTI FF- RESPONDENT,
\%
JESSE JANSKY AND GEI CO | NSURANCE COVPANY,

DEFENDANTS- APPELLANTS.
(APPEAL NO. 1.)

CHELUS, HERDZI K, SPEYER & MONTE, P.C., BUFFALO (KEVIN E. LOFTUS OF
COUNSEL), FOR DEFENDANTS- APPELLANTS.

GELBER & O CONNELL, LLC, AMHERST (TIMOTHY G O CONNELL OF COUNSEL),
FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (Frank A
Sedita, Jr., J.), entered March 18, 2010. The order granted the
notion of plaintiff for | eave to serve an anended conpl ai nt.

Now, upon reading and filing the stipulation of discontinuance of
appeal signed by the attorneys for the parties on March 9, 2011,

It is hereby ORDERED t hat said appeal is unaninously dism ssed
W t hout costs upon stipul ation.

Patricia L. Mrrgan

Entered: April 29, 2011
Cerk of the Court
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PRESENT: SM TH, J.P., CENTRA, PERADOTTO, GORSKI, AND MARTOCHE, JJ.

CHRI STI NA L. HERDENDORF, PLAI NTI FF- RESPONDENT,
\% ORDER
GEl CO | NSURANCE COMPANY, DEFENDANT- APPELLANT.
OHRI STINA L. HERDENDORF, PLAI NTI FF- RESPONDENT,
\%
JESSE JANSKY AND GEI CO | NSURANCE COVPANY,

DEFENDANTS- APPELLANTS.
(APPEAL NO. 2.)

CHELUS, HERDZI K, SPEYER & MONTE, P.C., BUFFALO (KEVIN E. LOFTUS OF
COUNSEL), FOR DEFENDANTS- APPELLANTS.

GELBER & O CONNELL, LLC, AMHERST (TIMOTHY G O CONNELL OF COUNSEL),
FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (Frank A
Sedita, Jr., J.), entered June 4, 2010. The order denied the notion
of defendants to dismss plaintiff’s anended conpl ai nt.

Now, upon reading and filing the stipulation of discontinuance of
appeal signed by the attorneys for the parties on March 9, 2011,

It is hereby ORDERED t hat said appeal is unaninously dism ssed
W t hout costs upon stipul ation.

Patricia L. Mrrgan

Entered: April 29, 2011
Cerk of the Court
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HENRY HOANG, | NDI VI DUALLY AND DO NG BUSI NESS
AS HENRY' S NAI LS, DEFENDANT- RESPONDENT.

LI PSI TZ GREEN SCI ME CAMBRI A LLP, BUFFALO (JOHN A. COLLI NS OF COUNSEL),
FOR PLAI NTI FFS- APPELLANTS.

COHEN & LOVBARDO, P.C., BUFFALO (JONATHAN D. COX OF COUNSEL), FOR
DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (D ane Y.
Devlin, J.), entered Cctober 25, 2010 in a personal injury action.
The order, insofar as appealed from granted the notion of defendant
to conpel plaintiffs to provide a supplenental bill of particulars and
to conpel a return deposition of plaintiff WlliamJ. Muyer.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified as a matter of discretion and on the | aw by
denyi ng defendant’s notion with respect to a return deposition of
plaintiff in part, vacating the third ordering paragraph and
substituting therefor a directive that plaintiff submt to a further
deposition that is limted to questions concerning the June 2007 notor
vehi cl e acci dent and rel evant questions deriving therefrom in
accordance with 22 NYCRR 221.2, and as nodified the order is affirned
wi t hout costs.

Menorandum  Plaintiffs commenced this Labor Law and conmon-| aw
negl i gence acti on seeking damages for injuries allegedly sustained by
WlliamJ. Mayer (plaintiff) when he fell froma | adder while renoving
a light fixture fromthe exterior of Henry’'s Nails, a business owned
by defendant. Contrary to plaintiffs’ contention, we concl ude that
Suprene Court did not abuse its discretion in granting that part of
defendant’ s notion seeking to conpel plaintiffs to serve a
suppl emental bill of particulars that included wage |oss cal cul ati ons
to be verified by plaintiff, subject to preclusion of a claimfor any
such damages in the event of plaintiffs’ failure to conply with that
part of defendant’s notion (see CPLR 3042 [d]).

We recogni ze that “ ‘[t]he purpose of a bill of particulars is to
anplify the pleadings, limt proof, and prevent surprise at trial; it
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is not an evidence-gathering device’ ” (Khoury v Chouchani, 27 AD3d
1071, 1072). Nevertheless, we conclude that plaintiffs failed to
provi de an adequate response to defendant’s demand for information
concerning plaintiff’s “tinme lost and | oss of incone sustained.” In
their bill of particulars, plaintiffs’ response thereto was that the
total anmount of | ost earnings was “unknown at the present tinme and
will be supplenented in the future.” Plaintiffs thereafter produced a
conputer printout that purported to show plaintiff’s earnings fromthe
year 2000 through the year 2008, when the accident occurred. After
plaintiff's deposition and in response to a followup letter from
defendant, plaintiffs refused to provide any additional information
concerning |l ost earnings, stating nerely that the bill of particulars
woul d be suppl enented “in accordance with the requirenents of the
CPLR. " The record reflects, however, that plaintiffs had nore than
sufficient time to provide a calculation of plaintiff’s | ost wages,
particularly in light of the fact that plaintiff had already returned
to his “normal amount of activities” at the time of his deposition in
2010, and the fact that correspondence fromplaintiffs attorney
following plaintiff’s deposition did not indicate that plaintiffs

| acked any information needed to cal cul ate | ost wages (cf. Felock v
Al bany Med. Ctr. Hosp., 258 AD2d 772, 774). Moreover, defendant
requested information only and not evidentiary material or expert
proof. W further conclude that the court properly ordered that the
suppl enmental bill of particulars be verified by plaintiff inasmch as
the record establishes that plaintiff’s wife is not sufficiently
“acquainted with the facts” within the neaning of CPLR 3020 (d).

Plaintiffs further contend that the court erred in granting that
part of defendant’s notion seeking to conpel plaintiff to submt to a
return deposition and “to answer all questions put to himincluding
any questions previously asked at the prior deposition as well as
gquestions regarding any of the issues inquired of by” defendant’s
attorney. Even assum ng, arguendo, that defendant is correct that
such part of the order is not appeal able as of right (see Roggow v
wal ker, 303 AD2d 1003, 1003-1004; Presti v Schal ck, 26 AD2d 793; Brown
v Gol den, 6 AD2d 766), we exercise our discretion to deemthe notice
of appeal with respect to that part of the order to be an application
pursuant to CPLR 5701 (c) for perm ssion to appeal, and we grant such
per m ssion (see Roggow, 303 AD2d at 1004). On the nerits, we agree
with plaintiffs that the court abused its discretion in inposing that
broad requirement. Defendant took issue with only five of the
questions that plaintiff refused to answer, and defendant concedes in
his brief on appeal that plaintiff essentially answered two of those
guestions, which concerned whether plaintiff snokes cigarettes. Wth
respect to the remai ning questions, we conclude that plaintiff
properly refused to answer questions concerning whet her defendant
supplied “any defective, unsafe or inproper devices or materials which
caused [plaintiff’s] fall” or whether the work area appeared “to be
unr easonably dangerous.” It is well settled that a plaintiff at a
deposition may not “be conpelled to answer questions seeking | egal and
factual conclusions or questions asking himJ[or her] to draw
inferences fromthe facts” (Lobdell v South Buffalo Ry. Co., 159 AD2d
958; see Barber v BPS Venture, Inc., 31 AD3d 897). Plaintiff also
properly refused to answer the question whether he had “a cal cul ation
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as to any | ost wages that [he] would claimas a result of this

i ncident” inasmuch as such question primarily seeks a | egal concl usion
(see generally Barber, 31 AD3d 897; Lobdell, 159 AD2d 958). Further,
a review of plaintiff’s deposition transcript reflects that plaintiff
properly answered all other fact-based questions concerning his |ost
wages (see Schwartz v Marien, 40 AD2d 1078).

We concl ude, however, that the court properly granted that part
of defendant’s notion seeking to require plaintiff to answer questions
concerning his June 2007 notor vehicle accident. At his deposition,
plaintiff was directed by his attorney not to answer the question
whet her he “ever nma[de] a claimfor bodily injury follow ng a notor
vehi cl e accident in June of 2007.” Contrary to plaintiffs’
contention, that question does not inplicate the physician-patient
privilege inasnmuch as it does not request information concerning
doctor-patient comruni cations or nedical diagnosis or treatnment (see
CPLR 4504 [a]; see generally Carter v Fantauzzo, 256 AD2d 1189, 1190).
Further, plaintiff alleges that, as a result of the fall, he injured
his back, hip, groin, pelvis, and el bow, areas that are commonly
injured in notor vehicle accidents, and thus the question was
reasonably calculated to lead to evidence that is “material and
necessary” to the defense of the action (CPLR 3101 [a]; see generally
Orlando v Richnond Precast, Inc., 53 AD3d 534; Rega v Avon Prods.,
Inc., 49 AD3d 329, 330). W therefore nodify the order by denying
defendant’s notion with respect to a return deposition in part,
vacating the third ordering paragraph and substituting therefor a
directive that plaintiff submt to a further deposition that is
l[imted to questions concerning the June 2007 notor vehicle accident
and rel evant questions deriving therefrom in accordance with 22 NYCRR
221. 2.

Patricia L. Mrrgan

Entered: April 29, 2011
Cerk of the Court
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FARVERS NEW CENTURY | NSURANCE COVPANY,
DEFENDANT - RESPONDENT,

MEGAN R. LI NDHURST, DEFENDANT- APPELLANT,
AND JAMES A. BLAZI NA, DEFENDANT.

CELLI NO & BARNES, P.C., BUFFALO (GREGCRY V. PAJAK OF COUNSEL), FOR
DEFENDANT- APPELLANT.

RUPP, BAASE, PFALZCRAF, CUNNI NGHAM & COPPCLA LLC, BUFFALO (ERI N L.
CODY OF COUNSEL), FOR DEFENDANT- RESPONDENT.

KAPLAN, HANSON, MCCARTHY, ADAMS, FI NDER & FI SHBEIN, W LLI AMSVI LLE
(NI'COLE B. PALMERTON OF COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from an order and judgnment (one paper) of the Suprene
Court, Erie County (John A. Mchalek, J.), entered May 27, 2010. The
order and judgnent, inter alia, granted the notion of defendant
Farnmers New Century | nsurance Conpany and the cross notion of
plaintiff for summary judgnent.

It is hereby ORDERED that the order and judgnent so appeal ed from
is unani nously affirmed w thout costs.

Menmorandum  Plaintiff comrenced this action seeking, inter alia,
a declaration that it is not required to provide coverage to any of
t he defendants in connection wth a one-vehicle collision. The
vehi cl e invol ved was owned by defendant Megan R Lindhurst, who had
purchased an aut onobil e insurance policy from defendant Farnmers New
Century I nsurance Conpany (Farners). Defendant Janmes A. Bl azi na, who
had purchased an autonobile insurance policy fromplaintiff, was a
passenger in that vehicle. Contrary to the contention of Lindhurst on
appeal , Suprene Court properly granted the respective notion of
Farnmers and the cross notion of plaintiff for sunmary judgnent and
declared, inter alia, that neither insurer was obligated to provide
coverage for the collision. “[Aln issue decided in a crimna
proceedi ng may be given preclusive effect in a subsequent civil
action” (D Arata v New York Cent. Mut. Fire Ins. Co., 76 NY2d 659,
664). As a result of the one-car collision in question, Blazina was
convicted of, inter alia, crimnal mschief in the fourth degree due
to his actions in turning the steering wheel of the vehicle driven by
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Li ndhurst when he had “no right to do so nor any reasonable ground to
believe that he . . . ha[d] such right” (Penal Law § 145.00). Thus,

t he i ssues whet her Bl azina had a “reasonable belief” that he was
entitled to use the vehicle, as required in order to qualify as an

i nsured user under the Farnmers policy, and whether he had “express or
inplied permssion” to use the vehicle, as required in order to
qualify for coverage under plaintiff’s policy, have been concl usively
resolved in the crimnal proceeding with respect to both Lindhurst and
Bl azina (see generally D Arata, 76 Ny2d at 665). Contrary to

Li ndhurst’s contention that plaintiff did not “definitively” disclaim
coverage, we note that plaintiff was not required to provide “notice

[ of disclainer] when there never was any insurance in effect” (Zappone
v Hone Ins. Co., 55 Ny2d 131, 138). 1In any event, an insurer wll not
be estopped from di sclaimng coverage where, as here, it tinely
“reserve[d] its right to claimthat the policy does not cover the
situation at issue, while defending the action” (O Dowd v American
Sur. Co. of N Y., 3 Ny2d 347, 355).

Patricia L. Morgan

Entered: April 29, 2011
Cerk of the Court
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DI ANE P. HUFF, RESPONDENT- APPELLANT.

SHI RLEY A. GORMAN, BROCKPORT, FOR RESPONDENT- APPELLANT.

DAVI SON LAW CFFI CE PLLC, CANANDAI GUA (MARY P. DAVI SON OF COUNSEL), FOR
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Appeal from an order of the Famly Court, Ontario County (Craig
J. Doran, J.), entered January 27, 2010 in a proceeding pursuant to
Famly Court Act article 6. The order granted custody of the parties’
child to petitioner.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the | aw by vacating the condition inposed on
any future application by respondent to nodify her visitation and as
nodi fied the order is affirnmed w thout costs.

Menorandum  Respondent not her appeals from an order that
nodi fied an order pursuant to which the parties had joint custody of
the child, with primary physical placenent with the nother. By the
order on appeal, Famly Court granted sole | egal and physical custody
of the parties’ child to petitioner father, directed that the nother’s
visitation with the child be supervised, and further directed the
not her to obtain nmental health counseling before filing an application
to nmodify her visitation. Based on the record before us, we concl ude
that the court properly determned that the father established a
change in circunstances reflecting “ ‘a real need for change to ensure
the best interest[s] of the child ” (Matter of Di Fiore v Scott, 2
AD3d 1417, 1417). We further conclude that the award of sol e |egal
and physical custody to the father is in the best interests of the
child, upon considering the appropriate factors to warrant that award
(see generally Eschbach v Eschbach, 56 Ny2d 167, 174; Fox v Fox, 177
AD2d 209). We note in particular that the nmental health expert who
eval uated the nother testified that she suffered from a del usi ona
di sorder and was not likely to benefit fromtherapy because she was
not able to recognize alternative possibilities and expl anations for
her del usions, nor was she able to forma trusting bond with her
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therapist. Although we agree with the nother that the court erred in
awar di ng tenporary custody of the parties’ child to the father during
the course of the evidentiary hearing, that error is of no nonent
under the circunstances of this case inasnmuch as the record of the
hearing upon its conpletion fully supports the court’s determ nation
(see MWatter of Darryl B.W v Sharon MW, 49 AD3d 1246, 1247).

We further reject the nother’s contention that the court erred in
directing that her visitation be supervised. Supervised visitation is
a matter left to the sound discretion of the court and will not be
di sturbed where, as here, there is a sound and substantial basis in
the record to support such visitation (see Matter of Chilbert v Soler,
77 AD3d 1405, 1406, |v denied 16 NY3d 701). Nor did the court abuse
its discretion in directing that the parties agree to a visitation
schedul e, taking into consideration the availability of the person
supervising visitation (cf. Matter of WlliamB.B. v Susan D.D., 31
AD3d 907, 908). W note in any event that the court indicated that it
woul d assign a visitation schedule in the event that the parties could
not reach an agreenent.

Finally, we agree with the nother that the court |acked the
authority to condition any future application for nodification of her
visitation on her participation in nental health counseling (see
Matter of Bray v DeStevens, 78 AD3d 1564, 1565; Matter of Haneed v
Al at awaneh, 19 AD3d 1135, 1136), and we therefore nodify the order
accordingly.

Patricia L. Mrgan

Entered: April 29, 2011
Cerk of the Court
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Appeal from an order of the Suprene Court, Oswego County (Janes
W MCarthy, J.), entered Septenber 22, 2010 in a personal injury
action. The order granted in part the notion of defendants Ronal d
Matt eson and Donna Matteson for | eave to serve interrogatories on and
to depose plaintiff.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum In this action to recover damages for persona
injuries allegedly arising fromexposure to | ead paint, plaintiff
appeals froman order that, inter alia, granted the notion of Ronald
Mat t eson and Donna Matteson (defendants) to the extent that it sought
| eave to serve certain interrogatories and to depose plaintiff.
Contrary to plaintiff’s contention, Supreme Court properly directed
himto submt to both discovery devices. Although CPLR 3130 pernmts a
party to serve witten interrogatories upon any other party w thout
| eave of court, CPLR 3130 (1) provides in relevant part that, “[i]n
the case of an action to recover damages for personal injury .
predi cated solely on a cause or causes of action for negligence, a
party shall not be permtted to serve interrogatories on and conduct a
deposition of the same party pursuant to rule 3107 w thout |eave of
court.” Pursuant to “the clear and unanbi guous | anguage of CPLR 3130
(1), leave of court [to serve interrogatories and to depose plaintiff]
was not required in this instance [because] the action is not solely
predi cat ed upon negligence” (LaJoy v State, 48 AD3d 1022, 1023).

Rat her, the conplaint alleges, inter alia, that defendants breached
the warranty of habitability wthin the nmeaning of Real Property Law §
235-b, thus placing this action outside the anbit of CPLR 3130.

| ndeed, we note that plaintiff repeatedly states in his brief on
appeal that defendants breached their “contractual and statutory” duty
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to provide | ead-free housing, thereby further establishing that this
action is not enconpassed by CPLR 3130 because it is not based solely
upon negligence (see Friedler v Palyonpis, 24 AD3d 501; Charlotte Lake
Riv. Assoc. v Anerican Ins. Co., 68 AD2d 151).

Furt hernore, even assum ng, arguendo, that this action is
predi cated sol ely upon negligence, we conclude that plaintiff failed
to establish that the court abused its discretion in granting
def endants | eave both to serve interrogatories and to depose
plaintiff. |In opposing the notion, plaintiff failed to establish that
the requests for information are unduly burdensone, or that they may
cause “unreasonabl e annoyance, expense, enbarrassnent, di sadvantage,
or other prejudice to any person or the courts” (CPLR 3103 [a]; see
Kooper v Kooper, 74 AD3d 6, 10).

Patricia L. Mrrgan

Entered: April 29, 2011
Cerk of the Court
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ROBERT J. BARONE AND DONNA BARONE,
PLAI NTI FFS- RESPONDENTS,
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SUSAN RAYNCR PHI LLI PS, ALSO KNOMWN AS SUSAN
RAYNOR, ALSO KNOWN AS SUSAN WATKI NS, ALSO
KNOWN AS SUSAN PHI LLI PS, AND PATRI CK PHI LLI PS,
DEFENDANTS- APPELLANTS.

BARTH SULLI VAN BEHR, BUFFALO ( ANDREW J. KOWALEWSKI OF COUNSEL), FOR
DEFENDANTS- APPELLANTS.

LI PSI TZ GREEN SCI ME CAMBRI A LLP, BUFFALO (JOHN A. COLLI NS OF COUNSEL),
FOR PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprene Court, Chautauqua County
(Janmes H Dillon, J.), entered October 8, 2010 in a personal injury
action. The order denied the notion of defendants for summary
j udgment .

It is hereby ORDERED t hat the order so appealed fromis reversed
on the | aw wi thout costs, the notion is granted and the conplaint is
di sm ssed.

Menorandum Plaintiffs conmenced this action seeking damages for
injuries sustained by Robert J. Barone (plaintiff) while attenpting to
run away froma dog all egedly owned and/ or harbored by defendants, who
were plaintiffs’ neighbors. According to plaintiffs, the dog was
barking and ran directly from defendants’ property toward plaintiff on
his property. Plaintiff believed that the dog would bite him and
therefore ran to his house, but in doing so he tripped over the
threshold of his front door and injured his knee. W agree with
def endants that Suprene Court erred in denying their notion for
summary judgnent dismssing the conplaint. It is well settled that
“the owner of a donestic animal who either knows or should have known
of that animal’s vicious propensities will be held liable for the harm
the ani mal causes as a result of those propensities” (Collier v
Zanbito, 1 NY3d 444, 446; see Petrone v Fernandez, 12 NY3d 546, 550).
“[Aln ani mal that behaves in a manner that would not necessarily be
consi dered dangerous or ferocious, but nevertheless reflects a
proclivity to act in a way that puts others at risk of harm can be
found to have vicious propensities--albeit only when such proclivity
results in the injury giving rise to the lawsuit” (Collier, 1 NY3d at
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447 [enphasi s added]).

Here, defendants nmet their initial burden by establishing that
t hey had no know edge of any vicious propensity on the part of their

dog, i.e., they had not seen their dog chasing any person on any
occasion, nor had they heard of any such event (see Rose v Heaton, 39
AD3d 937, 938). In response, plaintiffs presented no evidence

suggesting that the dog had a propensity to run at people and thus
failed to raise a triable issue of fact to defeat the notion (see
Pollard v United Parcel Serv., 302 AD2d 884, 884; cf. Lew s v Lustan,
72 AD3d 1486, 1487). To the extent that plaintiffs presented evidence
that the dog had propensities to engage in other behavior that m ght
endanger people, we conclude that such evidence was insufficient to
raise an issue of fact to defeat the notion because those propensities
did not “result[] in the injury giving rise to the lawsuit” (Collier,
1 NY3d at 447; see Farnhamv Meder, 72 AD3d 1574, 1576).

Al l concur except Gorski, J., who dissents and votes to affirmin
the foll ow ng Menorandum | respectfully dissent because, in nmy view,
Suprene Court properly denied defendants’ notion for sunmary judgnment
di smssing the conplaint. As noted by the majority, plaintiffs
commenced this action seeking damages for injuries sustained by Robert
J. Barone (plaintiff) when he fell while being chased by a barking dog
al l egedly under the control of defendants. As the majority correctly
states, defendants may be held liable for the harm caused by the dog
if they knew or should have known of the dog’ s vicious propensities,
and those propensities resulted in the injury giving rise to this
action (see Collier v Zanbito, 1 NY3d 444, 446-447). Evidence of a
Vi ci ous propensity, however, is not limted to dangerous or ferocious
behavi or, but such evidence also includes “a proclivity to act in a
way that puts others at risk of harni (id. at 447), including a known
tendency to attack or to junmp up on others, even in playful ness (see
Pollard v United Parcel Serv., 302 AD2d 884). |In opposition to
defendants’ notion, plaintiffs submtted evidence that the dog
previ ously had knocked down a small child in the presence of defendant
Patrick Phillips, and had a history of being “wild” and running onto
plaintiffs property, resulting in multiple conplaints fromplaintiff
to city officials. Thus, contrary to the conclusion of the majority,
plaintiff presented evidence sufficient to raise a triable issue of
fact whet her defendants had know edge that the dog had a propensity to
act in a manner that gave rise to plaintiff’s injuries.

Patricia L. Morgan

Entered: April 29, 2011
Cerk of the Court
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Rl CH E VARGAS, CLAI MANT- APPELLANT,
\% ORDER

STATE OF NEW YORK, DEFENDANT- RESPONDENT.
(CLAIM NO. 111449.)

PAUL W LLIAM BELTZ, P.C., BUFFALO (DEBRA A. NORTON OF COUNSEL), FOR
CLAI MANT- APPELLANT.

ANDREW M CUOMO, ATTORNEY GENERAL, ALBANY (ROBERT M GOLDFARB OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Court of Clains (Jerem ah J.
Moriarty, 111, J.), entered July 2, 2009 in a personal injury action.
The order granted the notion of defendant for sumrary judgnent and
di sm ssed the claim

It is hereby ORDERED that the order so appealed fromis

unani nously affirmed wi thout costs for the reasons stated in the
decision at the Court of C ains.

Patricia L. Mrgan

Entered: April 29, 2011
Cerk of the Court
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PRESENT: SM TH, J.P., CENTRA, PERADOTTO, GORSKI, AND MARTCCHE, JJ.

Rl CHARD MULLEN, CLAI MANT- APPELLANT,
\% ORDER

STATE OF NEW YORK, DEFENDANT- RESPONDENT.
(CLAIM NO. 116118.)

Rl CHARD MULLEN, CLAI MANT- APPELLANT PRO SE.

ERI C T. SCHNElI DERVAN, ATTORNEY GENERAL, ALBANY (KATE H. NEPVEU OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Court of C ains (Renee Forgensi
Mnarik, J.), entered August 13, 2010. The order granted the notion
of defendant to dism ss the anended claimand di sm ssed the anended
claim

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Patricia L. Morgan

Entered: April 29, 2011
Cerk of the Court
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PRESENT: SCUDDER, P.J., SM TH, CENTRA, AND LI NDLEY, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER
WESLEY Kl RKLAND, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALO, I NC., BUFFALO (ROBERT B. HALLBORG,
JR, OF COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDI TA, 111, DI STRICT ATTORNEY, BUFFALO (DONNA A. M LLI NG OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Erie County Court (Shirley
Troutman, J.), rendered March 27, 2008. The appeal was held by this
Court by order entered Decenber 30, 2009, decision was reserved and
the matter was remtted to Erie County Court for further proceedi ngs
(68 AD3d 1794). The proceedi ngs were held and conpleted (Sheila A
D Tullio, J.).

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirned.

Patricia L. Mrgan

Entered: April 29, 2011
Cerk of the Court
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PRESENT: SCUDDER, P.J., FAHEY, CARNI, SCONI ERS, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

MARLON BOATMAN, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SCCI ETY, SYRACUSE (CHRI STINE M COOK OF
COUNSEL), FOR DEFENDANT- APPELLANT.

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (HANNAH STI TH LONG OF
COUNSEL), FOR RESPONDENT.

Appeal from a new sentence of the Onondaga County Court (WIIiam
D. Walsh, J.), rendered Septenber 2, 2008 i nposed upon defendant’s
conviction of crimnal possession of a controlled substance in the
second degree. Defendant was resentenced pursuant to the 2005 Drug
Law Ref orm Act upon his 2003 conviction.

It is hereby ORDERED that the sentence so appealed fromis
unani nously affirnmed.

Patricia L. Morgan

Entered: April 29, 2011
Cerk of the Court
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PRESENT: SCUDDER, P.J., FAHEY, CARNI, SCONI ERS, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

W LLI AM HENDERSQN, ALSO KNOWN AS W LLI AM A.
HENDERSQON, DEFENDANT- APPELLANT.

GARY A. HORTON, PUBLI C DEFENDER, BATAVI A (BRI DGET L. FIELD COF
COUNSEL), FOR DEFENDANT- APPELLANT.

LAWRENCE FRI EDMAN, DI STRI CT ATTORNEY, BATAVIA (WLLIAM G ZI CKL OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Genesee County Court (Robert C
Noonan, J.), rendered Novenber 16, 2009. The judgnent convicted
def endant, upon his plea of guilty, of driving while intoxicated, as a
cl ass D fel ony.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Patricia L. Morgan

Entered: April 29, 2011
Cerk of the Court
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PRESENT: SCUDDER, P.J., FAHEY, CARNI, SCONI ERS, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

WLLI AM TUTTLE, JR., DEFENDANT- APPELLANT.

W LLI AMS, HEI NL, MOCDY & BUSCHVAN, P.C., AUBURN ( RYAN JAMES MULDOON OF
COUNSEL), FOR DEFENDANT- APPELLANT.

JOSEPH V. CARDONE, DI STRICT ATTORNEY, ALBI ON ( KATHERI NE BOGAN OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Ol eans County Court (Janes P.
Punch, J.), rendered March 15, 2010. The judgnent convicted
def endant, upon his plea of guilty, of crimnal possession of a
controlled substance in the fifth degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Patricia L. Morgan

Entered: April 29, 2011
Cerk of the Court
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PRESENT: SCUDDER, P.J., FAHEY, CARNI, SCONI ERS, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

JAMES ELLI OI'T, ALSO KNOWN AS JAMES E. ELLIOIT,
DEFENDANT- APPELLANT.

GARY A. HORTON, PUBLI C DEFENDER, BATAVI A (BRI DGET L. FIELD COF
COUNSEL), FOR DEFENDANT- APPELLANT.

LAWRENCE FRI EDMAN, DI STRI CT ATTORNEY, BATAVIA (WLLIAM G ZI CKL OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Genesee County Court (Robert C
Noonan, J.), rendered October 23, 2009. The judgnment convicted
def endant, upon his plea of guilty, of attenpted robbery in the second
degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Patricia L. Morgan

Entered: April 29, 2011
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, APPELLANT,
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JACOB J. MERCER, DEFENDANT- RESPONDENT.

FRANK A. SEDITA, 111, DI STRICT ATTORNEY, BUFFALO (DONNA A. M LLING OF
COUNSEL), FOR APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALO, | NC., BUFFALO ( ROBERT B. HALLBORG
JR, OF COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Erie County Court (M chael F
Pietruszka, J.), dated July 21, 2010. The order granted, w thout
prejudi ce, the notion of defendant to dism ss the indictnent.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the law, that part of the ommibus notion
seeking to dismss the indictnent is denied, the indictnent is
reinstated and the matter is remtted to Erie County Court for further
proceedi ngs on the indictnent.

Menorandum  The Peopl e appeal from an order granting that part
of defendant’s ommi bus notion seeking to dismss the indictnment
charging himw th robbery in the first degree (Penal Law 8§ 160. 15
[3]). County Court concluded that the People presented legally
insufficient evidence with respect to the identity of the perpetrator.
W agree with the People that reversal is required.

“I'n the context of a notion to dism ss an indictnent, the
sufficiency of the People’s presentation ‘is properly determ ned by
i nqui ri ng whether the evidence viewed in the |light nost favorable to
the People, if unexplained and uncontradicted, would warrant
conviction by a petit jury " (People v Galatro, 84 Ny2d 160, 163).
The Peopl e nust establish “that the accused committed the crine
charged by presenting legally sufficient evidence establishing all of
the elenments of the crime . . .[,] and the court is not to weigh the
proof or exam ne its adequacy” (id. at 164).

“A person is guilty of robbery in the first degree when he [or
she] forcibly steals property and when, in the course of the
comm ssion of the crine or of immediate flight therefrom he or [she]
. . . [u]lses or threatens the i medi ate use of a dangerous instrunent
(Penal Law 8 160.15 [3]). Here, the evidence before the grand jury
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established that a man stole condons froma grocery store and

brandi shed a knife at two store enpl oyees while fleeing the crine
scene. Based on the robbery report and description of the perpetrator
fromthe two store enpl oyees, the police | ocated defendant shortly
after the robbery in the vicinity of the store. The officers arrested
hi m and seized the condons fromhis person. A knife nmatching the
description provided by one of the store enployees was found in
proximty to the | ocation where defendant was apprehended. At the
police station, defendant admtted robbing the store, and one of the
store enpl oyees identified the knife recovered by the police as the
knife that was used in the robbery. Although the store enpl oyees
never identified defendant as the perpetrator, the circunstanti al

evi dence, when viewed as a whole, was sufficient for the grand jury to
infer that defendant was the perpetrator and that the store enpl oyees
and the police officers were testifying with respect to the sane

i ndi vi dual (see People v Ngor Yip, 118 AD2d 472, 473-474). W

t herefore conclude that the evidence before the grand jury was legally
sufficient to support a prima facie case of robbery in the first
degree (see People v Welfle, 64 AD3d 1166, 1167-1168, |v denied 14
NY3d 846; Ngor Yip, 118 AD2d at 473-474).

Patricia L. Mrrgan

Entered: April 29, 2011
Cerk of the Court
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BARRY K. VERHOW DEFENDANT- APPELLANT.

ROBERT TUCKER, CANANDAI GUA, FOR DEFENDANT- APPELLANT.
BARRY K. VERHOW DEFENDANT- APPELLANT PRO SE.

RICHARD M HEALY, DI STRICT ATTORNEY, LYONS (JACQUELI NE MCCORM CK OF
COUNSEL), FOR RESPONDENT.

Appeal , by perm ssion of a Justice of the Appellate D vision of
the Suprenme Court in the Fourth Judicial Department, from an order of
t he Wayne County Court (John B. Nesbitt, J.), dated Septenber 29
2009. The order denied the notion of defendant to vacate a judgnent
of conviction pursuant to CPL article 440.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the law, the sentence is set aside and the
matter is remtted to Wayne County Court for further proceedings in
accordance with the follow ng Menorandum As defendant contends and
t he People correctly concede, County Court erred in denying
defendant’s pro se notion pursuant to CPL article 440 insofar as it
sought to set aside the sentence inposed upon his conviction of
burglary in the first degree (Penal Law 8 140.30 [2]) and sexual abuse
inthe first degree (8 130.65 [1]) and in failing to proceed with
resentenci ng pursuant to Penal Law 8§ 70.85 (cf. People v Rucker, 67
AD3d 1126, 1127-1128). It is undisputed that, at the time of the
pl ea, defendant was not advised of the period of postrel ease
supervi sion and the sentence was i nposed w thout a period of
postrel ease supervision. Defendant noved both to set aside the
sentence and to vacate the judgnment of conviction (cf. People v
Capers, 68 AD3d 427; People v Jordan, 67 AD3d 1406, 1407). *“The .
| egislative history [of section 70.85] indicates that it was . .
intended, in part, to avoid the need to vacate guilty pleas under
[ People v Catu (4 NY3d 242)] when defendants are not properly advised
of mandatory terns of postrel ease supervision” (Rucker, 67 AD3d at
1127; see People v Wlliams, _ AD3d __ [Mar. 25, 2011]; Governor’s
Approval Mem Bill Jacket, L 2008, ch 141, at 13-14). The court may
resentence a defendant pursuant to the statute when his or her
qualifying determ nate sentence “is again before the court pursuant to
[Correction Law 8 601-d] or otherwi se, for consideration of whether to
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resentence” (8 70.85). W conclude that Penal Law § 70.85 is
appl i cabl e where, as here, the defendant seeks to set aside his or her
sentence and to vacate the judgnment of conviction, inasmuch as the
matter is before the court for consideration of a resentence (cf.
People v Gimm 69 AD3d 1231, 1232 n 2, |v denied 14 NY3d 888).
Pursuant to section 70.85, “the court may . . .[,] only on consent of
the district attorney, re-inpose the originally inposed determ nate
sentence of inprisonment wthout any term of post[]rel ease

supervi sion, which then shall be deened a | awful sentence” (see
generally People v Russ, 68 AD3d 1703). |In the event that the
District Attorney refuses to consent to the inposition of the original
sentence without a period of postrel ease supervision, we conclude that
the court nmust grant the alternative relief sought by defendant and
vacate the judgnent of conviction inasnmuch as the court failed to

advi se defendant of the period of postrel ease supervision at the tine
of the plea (see Catu, 4 Ny3d at 244-245; Gimm 69 AD3d at 1232; cf.
Wllianms, _ AD3d at __ ), thereby returning defendant to his “status
before the constitutional infirmty occurred” (People v Hll, 9 NY3d
189, 191, cert denied 553 US 1048). W therefore reverse the order,
set aside the sentence and remt the matter to County Court for
further proceedi ngs pursuant to Penal Law 8§ 70.85 and, if necessary
based on the response of the District Attorney, for further
proceedi ngs on the indictnent.

Patricia L. Mrgan

Entered: April 29, 2011
Cerk of the Court
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PRESENT: SCUDDER, P.J., FAHEY, CARNI, SCON ERS, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

ORLANDO LUGO- ROSADO, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SCCI ETY, SYRACUSE (PHI LI P ROTHSCH LD OF
COUNSEL), FOR DEFENDANT- APPELLANT.

WLLIAM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (JAMES P. MAXWELL
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnent of the Onondaga County Court (Patrick J.
Cunni ngham J.), rendered August 9, 1991. The judgnent convicted
def endant, upon a jury verdict, of conspiracy in the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously reversed on the law and a new trial is granted on count
four of the indictnent.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of conspiracy in the second degree (Penal Law §
105.15). We agree with defendant that reversal is required. County
Court’s instructions to the jury on reasonabl e doubt
unconstitutionally di mnished the People’ s burden of proof, and
def endant was thereby deprived of a fair trial (see People v Docen-
Perez, 197 AD2d 865; People v Towndrow, 187 AD2d 194, 195-196, |v
di sm ssed 81 Ny2d 1021; People v Geddes, 186 AD2d 993; see generally
Victor v Nebraska, 511 US 1, 5, reh denied 511 US 1101; Sullivan v
Loui si ana, 508 US 275, 280-281). In light of our determ nation, we
need not address defendant’s renmining contentions.

Patricia L. Morgan

Entered: April 29, 2011
Cerk of the Court
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JAMES LABATE AND LO S LABATE
DEFENDANTS- APPELLANTS.

M TCHELL GORI S & STCKES, LLC, CAZENOVIA (MARK D. GORI'S OF COUNSEL),
FOR DEFENDANTS- APPELLANTS.

HANCOCK & ESTABROOK, LLP, SYRACUSE (JANET D. CALLAHAN OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Herkiner County
(Mchael E. Daley, J.), entered May 20, 2010 in a personal injury
action. The order denied defendants’ notion for summary judgnent.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the notion is granted
and the conplaint is dismssed.

Menorandum Plaintiff comenced this action seeking danages for
injuries he sustained in a notorcycle accident when he attenpted to
avoid hitting defendants’ dog, which had entered the road. Suprene
Court denied defendants’ notion seeking summary judgnment di sm ssing
the conplaint. That was error. It is well established that the
negl i gence of the owners of a donestic animal is not a basis for
l[iability for injuries caused by the aninmal (see Petrone v Fernandez,
12 NY3d 546, 550). Liability may be established only if the owners
knew or shoul d have known that the animal had a vicious propensity
(see Collier v Zanbito, 1 NY3d 444, 446), which includes a propensity
tointerfere wwth traffic (see Myers v MacCrea, 61 AD3d 1385).

It is undisputed that, on the date of the accident, defendant
Lois LaBate closed the gate on the six-foot chain Iink fence
surroundi ng defendants’ yard but failed to secure it and that the dog
pushed open the gate and ran down the 100-foot driveway and into the
road. In support of their notion, however, defendants established
that the dog had never been unrestrai ned outside of the confines of
their yard prior to that date. Further, defendants submtted
plaintiff’s deposition testinony that he lived one-quarter mle from
def endants’ house and that he passed defendants’ house at | east tw ce
per day and had never seen the dog prior to the date of the accident.
We therefore conclude that defendants established their entitlenment to
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judgment as a matter of |aw (see generally Zuckerman v City of New
York, 49 Ny2d 557, 562). W further conclude that plaintiff failed to
raise a triable issue of fact whether the dog had a propensity to
interfere with traffic based upon defendant’s testinony that the dog
ran inside the confines of the yard and went to the fence to “foll ow

noise.” “In view. . . of the absence of any evidence that the dog .
exhibited a . . . propensity [to interfere with traffic] prior to
the incident involving the . . . plaintiff, no triable issue was

rai sed” (Bernstein v Penny Wistle Toys, Inc., 40 AD3d 224, 224, affd
10 NY3d 787; see Myers, 61 AD3d 1385; see generally Petrone, 12 NY3d
at 550). We therefore reverse the order, grant the notion and di sm ss
t he conpl ai nt.

Patricia L. Mrgan

Entered: April 29, 2011
Cerk of the Court
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MAI N STREET, USA REAL ESTATE GROUP A, LLC
DEFENDANT- APPELLANT.

KNYCH & WHRI TENOUR, LLC, SYRACUSE ( MATTHEW E. VWHRI TENOUR OF COUNSEL) ,
FOR DEFENDANT- APPELLANT.

BOND, SCHCENECK & KING PLLC, OSWEGO (DOUGLAS M MCRAE OF COUNSEL),
FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Oswego County (Janes
W MCarthy, J.), entered March 11, 2010 in a personal injury action.
The order, anong other things, granted plaintiff’s cross notion for
summary judgnent.

It is hereby ORDERED that the order so appealed fromis

unani nously affirmed with costs for reasons stated in the decision at
Suprene Court.

Patricia L. Mrgan

Entered: April 29, 2011
Cerk of the Court
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TRACEY ROBBI NS, ALSO KNOWN AS REG NA ROBI NSQON,
DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALO | NC., BUFFALO (ROBERT L. KEWMP OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A SEDITA, |11, DI STRICT ATTORNEY, BUFFALO (M CHAEL J. HI LLERY
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Suprenme Court, Erie County (John L
M chal ski, A.J.), rendered Decenber 10, 2008. The judgnment convicted
def endant, upon her plea of guilty, of robbery in the first degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals from a judgnent convicting her
upon her plea of guilty of robbery in the first degree (Penal Law §
160.15 [3]). Prior to sentencing, defense counsel retracted
defendant’s pro se notion to withdraw her plea of guilty before it was
deci ded and, at the time of sentencing, defendant appeared with new
def ense counsel, who again retracted the pro se notion to withdraw the
pl ea before it was decided. Defendant thus has abandoned her present
chal | enge concerning that retracted notion (see People v Mwer, 97
NY2d 239, 246; see al so People v Drennan, 81 AD3d 1279). As the
Peopl e correctly concede, defendant’s waiver of the right to appeal
does not enconpass her challenge to the severity of the sentence
because defendant entered the wai ver before being advised of the
maxi mum sent ence she coul d receive (see People v Rizek [appeal No. 1],
64 AD3d 1180, |v denied 13 NY3d 862; People v Martinez, 55 AD3d 1334,
1335, Iv denied 11 Ny3d 927; cf. People v Lococo, 92 Ny2d 825, 827).
Contrary to defendant’s contention, however, the period of postrel ease
supervi sion i nposed by Supreme Court is not unduly harsh or severe.

Patricia L. Mrgan
Entered: April 29, 2011
Clerk of the Court
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PRESENT: SM TH, J.P., PERADOTTO, CARNI, SCONI ERS, AND GREEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

THOVAS AQUI NO, ALSO KNOWN AS THOVAS A. AQUI NQG,
DEFENDANT- APPELLANT.

GARY A. HORTON, PUBLI C DEFENDER, BATAVI A (BRI DGET L. FIELD COF
COUNSEL), FOR DEFENDANT- APPELLANT.

Appeal from an order of the Genesee County Court (Robert C
Noonan, J.), rendered Novenber 10, 2008. The order directed defendant
to pay restitution in the anount of $5,850. 67.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the |law, the anount of restitution ordered is
vacated, and the matter is remtted to Genesee County Court for a new
hearing in accordance with the follow ng Menorandum  Def endant
appeals froman order of restitution arising froma judgnent
convicting himupon his plea of guilty of burglary in the second
degree (Penal Law 8§ 140.25 [2]). W reverse the order for the sane
reason as that set forth in our decision in People v Bunnell (59 AD3d
942, anended 63 AD3d 1671, 1727), i.e., that County Court erred in
del egating its responsibility to conduct a restitution hearing to its
court attorney. W add only that, “[a]s a general rule, a defendant
may not appeal as of right froma restitution order in a crimnal case
: [ but, h]ere, however, the court bifurcated the sentencing
proceedi ng by severing the issue of restitution for a separate
hearing,” thereby obviating the need for defendant to seek | eave to
appeal fromthe instant restitution order (People v Brusie, 70 AD3d
1395, 1396; see CPL 450.10 [2]; People v Russo, 68 AD3d 1437 n 2). W
further note that, although defendant failed to preserve his
contention for our review (see CPL 470.05 [2]), preservation is not
required inasmuch as defendant’s essential “right to be sentenced as
provided by law is inplicated (People v Fuller, 57 NYy2d 152, 156; see
Bunnel |, 63 AD3d at 1727). W therefore reverse the order and remtt
the matter to County Court for a new hearing to determ ne the anount
of restitution in conpliance with Penal Law 8 60. 27.

Patricia L. Mrgan

Entered: April 29, 2011
Cerk of the Court
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KA 08-02218
PRESENT: SM TH, J.P., PERADOTTO, CARNI, SCONIERS, AND GREEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

ROBERT ELLI SON, ALSO KNOWN AS ROBERT ELLI SON,
JR., DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (ERIC M DOLAN OF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL C. GREEN, DI STRI CT ATTORNEY, ROCHESTER ( STEPHEN X. O BRI EN OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Suprene Court, Monroe County
(Francis A Affronti, J.), rendered March 18, 2008. The judgnent
convi cted defendant, upon his plea of guilty, of robbery in the first
degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Patricia L. Morgan

Entered: April 29, 2011
Cerk of the Court
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PRESENT: SM TH, J.P., PERADOTTO, CARNI, SCONI ERS, AND GREEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER
M CHAEL D. BAI LEY, DEFENDANT- APPELLANT.

DAVI SON LAW CFFI CE PLLC, CANANDAI GUA (MARY P. DAVI SON OF COUNSEL), FOR
DEFENDANT- APPELLANT.

R M CHAEL TANTILLO, DI STRI CT ATTORNEY, CANANDAI GUA (HEATHER A. PARKER
OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Ontario County Court (Craig J.
Doran, J.), rendered Novenber 19, 2009. The judgnment convicted
def endant, upon his plea of guilty, of driving while intoxicated, as a
class D felony (two counts) and aggravated unlicensed operation of a
nmotor vehicle in the first degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Patricia L. Morgan

Entered: April 29, 2011
Cerk of the Court
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PRESENT: SM TH, J.P., PERADOTTO, CARNI, SCONIERS, AND GREEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

CHRI STOPHER M HOWARD, DEFENDANT- APPELLANT.

DAVID J. FARRUG A, PUBLI C DEFENDER, LOCKPCRT ( MARY- JEAN BOWAN OF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL J. VI OLANTE, DI STRI CT ATTORNEY, LOCKPORT ( THOVAS H. BRANDT OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Niagara County Court (Matthew J.
Mur phy, 111, J.), rendered June 2, 2010. The judgnent convicted
def endant, upon his plea of guilty, of attenpted robbery in the second
degr ee.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirmed (see People v Lococo, 92 Ny2d 825, 827).

Patricia L. Mrgan

Entered: April 29, 2011
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

RONALD E. MCCARTHY, DEFENDANT- APPELLANT.

LI NDA M CAWVPBELL, SYRACUSE, FOR DEFENDANT- APPELLANT.

DONALD H. DODD, DI STRICT ATTORNEY, OSWEGO (M CHAEL G Cl ANFARANO OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Oswego County Court (Spencer J.
Ludington, A J.), rendered February 21, 2008. The judgnent convicted
def endant, upon his plea of guilty, of attenpted aggravated nurder and
arson in the third degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of attenpted aggravated murder (Penal Law 88
110. 00, 125.26 [1]) and arson in the third degree (8 150.10 [1]). W
reject defendant’s contention that his waiver of the right to appeal
is invalid. County Court “nade clear that the waiver of the right to
appeal was a condition of [the] plea, not a consequence thereof, and
the record reflects that defendant understood that the waiver of the
right to appeal was ‘separate and distinct fromthose rights
automatically forfeited upon a plea of guilty’ ” (People v G aham 77
AD3d 1439, 1439, |v denied 15 NY3d 920, quoting People v Lopez, 6 NY3d
248, 256; see People v McKeon, 78 AD3d 1617). Defendant’s further
contention that his plea was not knowing, intelligent and voluntary
“ *‘because he did not recite the underlying facts of the crinme[s] but
sinply replied to County Court’s questions w th nonosyl |l abic responses
is actually a challenge to the factual sufficiency of the plea
al l ocution,” which is enconpassed by the valid waiver of the right to
appeal ” (People v Sintoe, 74 AD3d 1858, 1859, |Iv denied 15 Ny3d 778,
qguoting People v Bailey, 49 AD3d 1258, 1259, |v denied 10 NY3d 932;
see People v Gines, 53 AD3d 1055, 1056, |v denied 11 NY3d 789).
Def endant’ s challenge to the sufficiency of the factual allocution is
unpreserved for our review inasnuch as he did not nove to withdraw the
plea or to set aside the judgnent of conviction on that ground (see
Peopl e v Lopez, 71 Ny2d 662, 665). |In any event, there is no nerit to
defendant’s chal | enge because “there is no requirenent that defendant
recite the underlying facts of the crinme to which he [or she] is
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pl eading guilty” (Bailey, 49 AD3d at 1259).

The valid waiver by defendant of the right to appeal does not
enconpass his challenge to the anobunt of restitution ordered inasnuch
as that amount was not included in the terns of the plea agreenent
(see People v Straw, 70 AD3d 1341, |Iv denied 14 Ny3d 844; cf. People v
Butler, 81 AD3d 1465; People v Thomas, 77 AD3d 1325, 1326). Defendant
failed to preserve his challenge to the anobunt of restitution for our
review, however, by failing to object to that amount at the tine of
sentencing or requesting a hearing on that issue (see People v Jorge
N.T., 70 AD3d 1456, 1457, |v denied 14 Ny3d 889; People v Hannig, 68
AD3d 1779, 1780, |v denied 14 Ny3d 801), and we decline to exercise
our power to review that challenge as a matter of discretion in the
interest of justice (see CPL 470.15 [6] [a]).

Finally, defendant contends that the inposition of restitution
was illegal because the New York State Police Departnment was not a
“victimi within the meaning of the restitution statute (Penal Law §
60.27). W agree with defendant that his contention concerning the
alleged illegality of the restitution portion of the sentence is not
precluded by his waiver of the right to appeal, nor is preservation
required with respect to that contention (see People v Punp, 67 AD3d
1041, 1042, |v denied 13 NY3d 941; People v Long, 27 AD3d 302, Iv
deni ed 6 Ny3d 850; People v Casiano, 8 AD3d 761, 762). Nonethel ess,
we conclude that there is no nerit to defendant’s contention. Penal
Law 8 60.27 defines the termvictimin relevant part as “the victim of
the offense” (8 60.27 [4] [b]). The termoffense includes “the
of fense for which a defendant was convicted, as well as any other
offense that is part of the sanme crimnal transaction or that is
contained in any other accusatory instrunment disposed of by any plea
of guilty by the defendant to an offense” (8 60.27 [4] [a]). Here,
def endant drove his vehicle head-on into a marked police vehicle
operated by a police sergeant, causing significant damage to the
police vehicle. Thus, “the restitution did not reinburse the police
for the nornmal operating costs of |aw enforcenment that are voluntarily
incurred . . .; instead, it covered the cost of repairing a police
[vehicle] that was danaged as a direct result of defendant’s cri m nal
conduct” (People v Barnett, 237 AD2d 917, 918, |v denied 90 Ny2d 855;
see People v Cruz, 81 Ny2d 996, 997-998).

Patricia L. Mrgan

Entered: April 29, 2011
Cerk of the Court
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PRESENT: SM TH, J.P., PERADOTTO, CARNI, SCONIERS, AND GREEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
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GREGCORY J. THOWPSON, DEFENDANT- APPELLANT.

PATRICIA M MCCGRATH, LOCKPORT, FOR DEFENDANT- APPELLANT.

JOSEPH V. CARDONE, DI STRI CT ATTORNEY, ALBI ON ( KATHERI NE BOGAN OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Ol eans County Court (Janes P
Punch, J.), rendered April 19, 2010. The judgnent convicted
def endant, upon his plea of guilty, of attenpted crim nal possession
of a forged instrunent in the second degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of attenpted crim nal possession of a forged
instrument in the second degree (Penal Law 88 110.00, 170.25). W
reject defendant’s contention that his waiver of the right to appeal
was not know ngly, voluntarily, and intelligently entered (see People
v Lopez, 6 NY3d 248, 256). County Court “ ‘expressly ascertained from
def endant that, as a condition of the plea, he was agreeing to waive
his right to appeal, and the court did not conflate that right with
those automatically forfeited by a guilty plea” ” (People v Porter, 55
AD3d 1313, |v denied 11 NY3d 899). Although the further contention of
defendant that his guilty plea was not knowi ngly and voluntarily
entered survives his valid waiver of the right to appeal (see People v
Bl and, 27 AD3d 1052, 1052-1053, Iv denied 6 NY3d 892), defendant
failed to preserve his contention for our review by failing to nove to
withdraw his plea or to vacate the judgnent of conviction (see People
v Smith, 48 AD3d 1171, |v denied 10 NY3d 964; Bl and, 27 AD3d at 1052-
1053). This case does not fall within the narrow exception to the
preservation doctrine (see People v Lopez, 71 Ny2d 662, 666; Smth, 48
AD3d at 1171).

Defendant failed to preserve for our review his further
contention concerning the failure to conply with the procedural
requi renents set forth in CPL 400.21 (see People v Pellegrino, 60 Ny2d
636, 637; People v Vega, 49 AD3d 1185, 1186, |v denied 10 NY3d 965).
In any event, defendant waived strict conpliance with the statute by
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admtting his conm ssion of the prior felony conviction in open court
(see Vega, 49 AD3d at 1186; People v Harris, 233 AD2d 959, |v denied
89 Ny2d 1094).

We have revi ewed defendant’s remai ni ng contentions and concl ude
that they are without nerit.

Patricia L. Mrgan

Entered: April 29, 2011
Clerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
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CALVI N D. HOBBY, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JAMES ECKERT OF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL C. CREEN, DI STRICT ATTORNEY, ROCHESTER (LESLIE E. SWFT OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprenme Court, Mnroe County (John
J. Ark, J.), rendered January 31, 2008. The judgnment convicted
def endant, upon his plea of guilty, of attenpted crim nal possession
of a weapon in the second degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of attenpted crim nal possession of a weapon
in the second degree (Penal Law 88 110.00, 265.03 [3]). W reject
defendant’ s contention that his plea was coerced by the threat of
federal prosecution and thus that Suprenme Court abused its discretion
in denying his notion to withdraw his plea on that ground (see People
v Mason, 56 AD3d 1201, 1202, |v denied 11 NY3d 927). Defendant
admtted during the plea allocution that he commtted the of fense and
“did not claimeither that he was innocent or that he had been
coerced” into pleading guilty (People v Sparcino, 78 AD3d 1508, 1509,
v denied 16 NY3d 746). The fact that the possibility of a federal
prosecution may have influenced defendant’s decision to plead guilty
is insufficient to establish that the plea was coerced (see generally
Peopl e v McDonnel |, 302 AD2d 619, |v denied 100 Ny2d 540).

Patricia L. Morgan

Entered: April 29, 2011
Cerk of the Court
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IN THE MATTER OF RI CHANDA J. BULSON,
PETI TI ONER- RESPONDENT,

\% ORDER

DAVI D R. GRI NNELL, RESPONDENT- APPELLANT.

PAUL M DEEP, UTICA, FOR RESPONDENT- APPELLANT.

Appeal from an order of the Fam |y Court, Oneida County (Joan E.
Shkane, J.), entered March 18, 2010 in a proceeding pursuant to Famly
Court Act article 4. The order found respondent to be in wllful
vi ol ation of an order of support.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Patricia L. Mrgan

Entered: April 29, 2011
Cerk of the Court
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IN THE MATTER OF ALEX A. C

CATTARAUGUS COUNTY DEPARTMENT OF SOCI AL MVEMORANDUM AND ORDER
SERVI CES, PETI TI ONER- RESPONDENT;

MARI A A. P., RESPONDENT- APPELLANT.

CARR SAGLI MBEN LLP, OLEAN (JAY D. CARR OF COUNSEL), FOR
RESPONDENT- APPELLANT.

STEPHEN J. RILEY, OLEAN, FOR PETI TI ONER- RESPONDENT.

GERALD M DRI SCOLL, ATTORNEY FOR THE CHI LD, OLEAN, FOR ALEX A.C

Appeal froman order of the Famly Court, Cattaraugus County
(M chael L. Nenno, J.), entered March 4, 2010 in a proceedi ng pursuant
to Fam|ly Court Act article 10. The order, inter alia, found that
respondent violated an order of protection and conmtted her to six
months in jail.

It is hereby ORDERED t hat said appeal fromthe order insofar as
it concerns conmmitnent to jail is unaninously dism ssed and the order
is otherwse affirnmed w thout costs.

Menor andum  Respondent not her appeals froman order finding that
she willfully violated an order of protection and conmmtting her to a
jail termof six nmonths. The commtnment was stayed for a period of
one year on the condition that the nother not violate the order of
protection. W reject the nother’s contention that Famly Court
violated Fam |y Court Act 8 1041 (a) by making findings of fact with
respect to a violation petition that was not tinely served.

I n August 2009, petitioner filed a neglect petition alleging that
t he subject child had been maltreated and was in danger of physical,
mental , and enotional harmdue to the nother’s drug use, involvenent
inviolent crine, and willingness to continue an abusive relationship
with the child's father. The court thereafter issued tenporary orders
removing the child fromthe custody of the nother, requiring the
not her to stay away fromthe child, and ordering the nother to
prohi bit any contact between the child and the father. At a hearing
i n Novenber 2009, petitioner offered to return custody of the child to
t he not her provided that she have no contact with the father and that
she prohibit any contact between the child and the father. The nother
agreed to those conditions, and the court issued an order of
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protection to that effect. Five days |ater, petitioner sought to
restore the matter to the cal endar on the ground that the nother had
viol ated the order of protection, and a hearing on the previously
filed neglect petition ensued. The nother was present and represented
by counsel, and a police officer testified on behalf of petitioner
that, on Novenber 6, 2009, he stopped a vehicle containing the nother,
the father, and the subject child. During the pendency of the neglect
proceedi ngs, petitioner filed an anmended negl ect petition that
reiterated the prior allegations and included the additional

all egation that the nother, the father, and the child were together on
Novenber 6, 2009, in violation of the order of protection. The sane
day, petitioner also filed a violation petition, alleging that the
nmother willfully violated the Novenmber 5, 2009 order of protection
bot h by having contact with the father and by allowng the father to
have contact with the child on Novenber 6, 2009. The nother was
served with the violation petition when the hearing on the neglect
petition resumed on Novenber 23, 2009 and, at the conclusion of that
heari ng, which becane in effect a conbined negl ect/viol ation hearing,
the court found that the nother willfully violated the order of
protection. The record thus establishes that the nother had notice of
petitioner’s allegation that she violated the order of protection,

that the nother was present during the neglect/violation hearing, and
that she was served with the violation petition at the continued

negl ect hearing prior to the issuance of the court’s findings of fact.
We therefore conclude that, contrary to the nother’s contention, the
court did not violate her due process right to notice or her statutory
rights pursuant to Famly Court Act 8§ 1041 (a) (see generally Matter
of Anita J.F., 267 AD2d 1044, |v denied 94 NyY2d 762).

The not her further contends that the court |acked the authority
under Famly Court Act 8 1072 to commt her to a jail term because the
Novenber 5, 2009 order was not an “order of supervision.” W agree
with petitioner, however, that the nother’s contention is noot
i nasmuch as the conm tnment portion of the order has expired by its own
ternms (see generally Matter of Lomanto v Schneider, 78 AD3d 1536,

1537; Matter of Johnson v Boone, 289 AD2d 938). W therefore dismss
the nother’s appeal fromthat part of the order.

Patricia L. Mrgan

Entered: April 29, 2011
Clerk of the Court
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IN THE MATTER OF LEPORI A L. L.

RESPONDENT- APPELLANT.

------------------------------ MVEMORANDUM AND ORDER
WAYNE COUNTY ATTORNEY,

PETI TI ONER- RESPONDENT.

TRACEY L. FOX, ATTORNEY FOR THE CHI LD, SCODUS, FOR
RESPONDENT- APPELLANT.

DANIEL M WYNER, COUNTY ATTORNEY, LYONS (DANIEL C. CONNORS COF
COUNSEL), FOR PETI TI ONER- RESPONDENT.

Appeal from an order of the Famly Court, Wayne County (Dennis M
Kehoe, J.), entered April 13, 2010 in a proceeding pursuant to Famly
Court Act article 3. The order adjudicated respondent a juvenile
del i nquent.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menor andum  Respondent appeals from an order adjudicating himto
be a juvenile delinquent based on the finding that he commtted an act
that, if commtted by an adult, would constitute the crinme of
attenpted assault in the second degree (Penal Law 88 110.00, 120.05
[2]). After a dispositional hearing, Famly Court placed respondent
in the custody of the New York State O fice of Children and Fam |y
Services for placenent in a limted secure facility (see Famly C Act
8§ 353.3 [3] [b]). Contrary to respondent’s contention, “the evidence
presented at the hearing, when viewed in the |light nost favorable to
the presentnent agency . . ., is legally sufficient to prove beyond a
reasonabl e doubt that respondent commtted the acts alleged in the
petition” (Matter of Zachary R F., 37 AD3d 1073; see Matter of
Shakirrah C., 66 AD3d 1492).

We reject respondent’s further contention that the court failed
to consider the least restrictive available alternative in placing him
inalimted secure facility (see Famly CQ Act § 352.2 [2] [a]).

“The court has broad discretion in detern1n|ng t he appropriate

di sposition in juvenile delinquency cases” (Matter of Richard W, 13
AD3d 1063, 1064), and here the court did not abuse that discretion.

| ndeed, “the record establishes that the disposition ordered by the
court is ‘the least restrictive available alternative . . . which is
consistent wth the needs and best interests of the respondent and the
need for protection of the conmunity’ ” (Matter of Brendon H., 43 AD3d
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1283, 1284, quoting § 352.2 [2] [a]).

Patricia L. Mrrgan

Entered: April 29, 2011
Cerk of the Court
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JASON A. BRUBAKER, PLAI NTI FF- APPELLANT,
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MARI ANNE M HOUSEKNECHT, DEFENDANT- RESPONDENT.

COLLINS & BROW, LLC, BUFFALO (LUKE A. BROAWN OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

BAXTER SM TH & SHAPI RO, P.C., WEST SENECA (W LLI AM BOLTREK, 111, OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, N agara County
(Richard C. Kloch, Sr., A J.), entered June 21, 2010 in a personal
injury action. The order, insofar as appealed from denied the notion
of plaintiff for partial summary judgnment on the issue of conparative
negl i gence.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff comenced this action seeking danages for
injuries he allegedly sustained when the vehicle he was driving was
rear-ended by a vehicle driven by defendant. Plaintiff noved for
partial summary judgnent determ ning that defendant was negligent and
that plaintiff was free fromconparative negligence. Contrary to
plaintiff’s contention, Suprene Court properly granted the notion only
with respect to the issue of defendant’s negligence. “View ng the
evidence in the |ight nost favorable to the nonnoving party, as we
must . . ., we conclude that there are issues of fact that preclude
sunmmary judgnent” Wth respect to the issue of plaintiff’s conparative
negligence, i.e., whether plaintiff’s own conduct or the alleged
failure of his brake lights to function contributed to the accident
(Russo v YMCA of Greater Buffalo, 12 AD3d 1089, 1089, |v dism ssed 5
NY3d 746; see Chilberg v Chilberg, 13 AD3d 1089, 1090; see generally
Ramadan v Maritato, 50 AD3d 1620).

Patricia L. Mrgan

Entered: April 29, 2011
Cerk of the Court
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SENECA PI PE & PAVI NG CO., | NC.,
PLAI NTI FF- APPELLANT,

\% MVEMORANDUM AND ORDER

SOUTH SENECA CENTRAL SCHOOL DI STRI CT,
ET AL., DEFENDANTS,

AND FREDERI CO CONSTRUCTI ON COMPANY,
DEFENDANT- RESPONDENT.

(APPEAL NO. 1.)

CAMARDO LAWFIRM P.C., AUBURN (KEVIN M COX OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

Appeal from an order of the Suprene Court, Seneca County (David
M chael Barry, J.), entered July 9, 2009 in a breach of contract
action. The order deni ed damages to plaintiff.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff comenced this action seeking danages
arising fromthe all eged breach by defendant Frederico Construction
Conmpany (Frederico) of its agreement with plaintiff, pursuant to which
plaintiff was to renove concrete supports and debris froma hole in
whi ch certain buried storage tanks had been renoved froma
construction site, fill in the hole, and grade the area surrounding
it. Plaintiff was also the principal site work contractor on the sane
project and, pursuant to its contract with defendant South Seneca
Central School District (School District), perforned simlar fill and
gradi ng work on the area enconpassing the buried tanks. Suprenme Court
previously granted plaintiff’'s cross notion for partial summary
judgnent on the issue of liability against Frederico and ordered a
trial on damages, noting that “the determ nation of danages at tri al

shall take [into] account [the] excavation and backfill [work that]
plaintiff was required to performunder [its] site work contract” with
the School District. |In appeal No. 1, plaintiff appeals froman order

determ ning, followng a bench trial, that it failed to prove its
damages and, in appeal No. 2, plaintiff appeals froman order denying
its post-trial notion seeking |eave to anend the second anmended
conplaint to add a cause of action for an account st ated.

Plaintiff contends in appeal No. 1 that the court erred in
determining that it failed to prove the damages that it sustained from
Frederico’s breach of its agreenent with plaintiff. W reject that
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contention. “ ‘On a bench trial, the decision of the fact-finding
court should not be disturbed upon appeal unless it is obvious that
the court’s conclusions could not be reached under any fair
interpretation of the evidence ” (Treat v Wegmans Food Mts., Inc.,
46 AD3d 1403, 1404; see Thoreson v Penthouse Intl., 80 NY2d 490, 495,
rearg denied 81 Ny2d 835). At the trial on damages, plaintiff’s
principal testified that plaintiff hired a subcontractor to renove the
concrete supports for the storage tanks, but plaintiff failed to
submit any evidence establishing the anount that plaintiff paid to the
subcontractor to performthat work. Simlarly, as the court
specifically noted in its order directing the instant trial on
damages, plaintiff was paid to fill and grade the sane area pursuant
toits own contract with the School District. At trial, however,
plaintiff established the anobunt of material that it trucked into the
area but failed to differentiate between the material that was
necessitated by the contract with the School District and the materi al
that was required solely to conplete the agreenent with Frederico.
Consequently, the court’s determnation that plaintiff failed to prove
its damages from Frederico’s breach of its agreement with plaintiff is
supported by a fair interpretation of the evidence.

Contrary to plaintiff’'s further contention, the court properly
denied its post-trial notion seeking |leave to anend the second anmended
conplaint to add a cause of action for an account stated inasnuch as
t he proposed cause of action is plainly wthout nerit (see generally
Barrows v Al exander, 78 AD3d 1693). “An account stated represents an
agreenent between the parties reflecting an anount due on a prior
transaction . . . An essential elenment of an account stated is an
agreenent with respect to the amount of the bal ance due” (Caneron
Eng’'g & Assoc., LLP v JMS Architect & Planner, P.C., 75 AD3d 488,

489). Thus, “[w here either no account has been presented or there is
any dispute regarding the correctness of the account, the cause of
action fails” (M& A Constr. Corp. v McTague, 21 AD3d 610, 611-612).
Here, plaintiff concedes that Frederico asked for a break-down of one
of the invoices that plaintiff sent to Frederico for paynent on their
agreenent. Plaintiff also submtted evidence establishing that
Frederico paid parts of one invoice related to other dealings with
plaintiff but declined to pay the part of that invoice that is

rel evant here. Because the evidence presented at trial establishes
that there was a dispute regarding the anount due, the court “properly
determned that the plaintiff failed to establish the requisite

el ements for recovery on a theory of [an] account stated” (Ludermann
Elec., Inc. v Dickran, 74 AD3d 1155, 1156; see generally Hull v City
of N. Tonawanda, 6 AD3d 1142, 1142-1143; Erdman Anthony & Assoc. v

Bar kstrom 298 AD2d 981).

Patricia L. Mrgan

Entered: April 29, 2011
Cerk of the Court
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PRESENT: SM TH, J.P., PERADOTTO, CARNI, SCONI ERS, AND GREEN, JJ.

SENECA PI PE & PAVI NG CO., | NC.,
PLAI NTI FF- APPELLANT,

\% MVEMORANDUM AND ORDER

SOUTH SENECA CENTRAL SCHOOL DI STRI CT,
ET AL., DEFENDANTS,

AND FREDERI CO CONSTRUCTI ON COMPANY,
DEFENDANT- RESPONDENT.

(APPEAL NO. 2.)

CAMARDO LAWFIRM P.C., AUBURN (KEVIN M COX OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

Appeal from an order of the Suprene Court, Seneca County (David
M chael Barry, J.), entered October 23, 2009 in a breach of contract
action. The order denied the notion of plaintiff to anend its
conplaint to add an account stated cause of action and for a new tri al
on damages.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Same Menorandum as in Seneca Pipe & Paving Co., Inc. v South
Seneca Cent. School Dist. ([appeal No. 1] _ AD3d __ [Apr. 29,
2011]).

Patricia L. Morgan

Entered: April 29, 2011
Cerk of the Court
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FRANK ABASCI ANO, PLAI NTI FF- RESPONDENT,
\% MVEMORANDUM AND ORDER

PATRI CK DANDREA, DEFENDANT- APPELLANT.

MJULDOON & GETZ, ROCHESTER (MARTIN P. MCCARTHY, |1, OF COUNSEL), FOR
DEFENDANT- APPELLANT.

HARRI S, CHESWORTH, O BRI EN, JOHNSTONE, WELCH & LEONE, LLP, ROCHESTER
(ROBERT S. LENI OF COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Mnroe County (Kenneth
R Fisher, J.), entered June 29, 2010. The order, inter alia, denied
the notion of defendant for |eave to reargue, granted the cross notion
of plaintiff and directed that the subject property be listed for
sal e.

It is hereby ORDERED that said appeal is unaninously dism ssed
W t hout costs.

Menorandum  On appeal froman order directing the sale of
partnership property, defendant’s sole contention is that plaintiff
i mproperly comenced this partnership dissolution action by failing to
file a sutmmons, thereby depriving Suprene Court of jurisdiction. W
concl ude that defendant’s jurisdictional challenge is not properly
before us, and we therefore dism ss the appeal.

“The power of an appellate court to review a judgnment [or order]
is subject to an appeal being tinely taken” (Hecht v Gty of New York,
60 Ny2d 57, 61; see Kline v Town of Cuilderland, 289 AD2d 741, 742).
CPLR 5501 (a) (1) provides that “[a]n appeal froma final judgnent
brings up for review. . . any non-final judgnent or order which
necessarily affects the final judgnment” ([enphasis added]; see
Wi erheiser v Hermtage Ins. Co., 17 AD3d 1133, 1134). However, an
appeal froma nonfinal order or an internedi ate order does not bring
up for review prior nonfinal orders (see Meltzer v Meltzer, 63 AD3d
703; Joseph Davis Indus. Servs. v Sicoli & Massaro, 289 AD2d
984; Baker v Shepard, 276 AD2d 873, 874). For purposes of CPLR 5501
(a) (1), “a final order is one that disposes of all causes of action
between the parties in an action or proceeding and | eaves nothing for
further judicial action apart fromnmere mnisterial matters” (Town of
Coeymans v Mal phrus, 252 AD2d 874, 875).
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Plaintiff conmmenced this action by order to show cause and
verified conplaint in Novenber 2008. Shortly thereafter, defendant
cross-noved for, inter alia, dismssal of the action based upon
plaintiff's failure to file and serve a sunmons with the verified
conpl aint, contending that such failure deprived the court of
jurisdiction. Specifically, defendant contended that “[p]laintiff has
failed to secure the jurisdiction of this Court by properly comencing
an action.” The court issued an order in Decenber 2008 that did not
address defendant’s cross notion, and thus the cross notion was deened
denied (see Brown v U.S. Vanadium Corp., 198 AD2d 863). Defendant did
not take an appeal fromthat order.

In response to a notion in March 2009 by plaintiff seeking the
appoi ntment of an accountant pursuant to Partnership Law 8§ 74 to
conduct an accounting “for the purpose of winding up the parties’

di ssol ved partnership,” defendant cross-noved for, inter alia, “a
specific finding fromthe Court as to whether it finds that the papers
filed previously are, in fact, a Verified Conplaint and if so, find
whet her a Summons was filed and served. |If the Court so finds, the
cross nmotion is to dismss this action for |lack of proper jurisdiction
and service.” Defendant sought various forns of relief in the
alternative. In an April 2009 order, the court granted plaintiff’s
notion and deni ed defendant’s cross notion in its entirety. Wth
respect to the summons issue, the court ruled that, “insofar as the
Court’s prior [2008 order] did not grant the defendant’s previous
application for dismssal of this action due to the indicated absence
of a summons, said previous application was deened denied as a matter
of law.” Defendant also did not take an appeal fromthat order.

Thereafter, the parties both filed several notions and cross
not i ons concerning the dissolution and wi nding up of the partnership,
and the court issued at |least three further orders. The instant
appeal is froman order entered in June 2010 that, inter alia, denied
defendant’s notion for |eave to reargue/renew with respect to a March
2010 order concerning the appointnment of the accountant and the
results of the accounting and granted plaintiff’s cross notion,
directing that the property and all nmaterials thereon “be |isted for
sale immedi ately.”

As previously noted, defendant’s sole contention on the appeal
fromthat order is that this action was not properly commenced and
that the court therefore lacks jurisdiction. Although defendant’s
notice of appeal states that “this appeal is taken fromthe entirety
of th[e] order [entered June 29, 2010], together with all orders
previ ously entered” (enphasis added), we have no authority to review
the court’s prior orders, including those denying defendant’s cross
notions to dismss the action for failure to file a sunmmons. The
order from which the appeal was taken cannot be deenmed a “judgnment” to
enabl e us to undertake such a review pursuant to CPLR 5501 (a) (1),
nor does it appear fromthe record that a final judgnment has been
entered (see Bruenn v Pawl owski, 292 AD2d 856).

Further, the order before us on this appeal does not constitute a
“final order” within the neaning of CPLR 5501 (a) (1), i.e., it “did
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not dispose of all the factual and legal issues raised in this action”
(Town of Coeymans, 252 AD2d at 875). The conplaint contains four
causes of action, for dissolution of the partnership, quantum neruit,
unjust enrichnment, and breach of fiduciary duty, while the order
before us on this appeal sinply directed that “the subject subdivision
property, with all related building materials |ocated thereon and the
correspondi ng engineering plans, is . . . to be listed for sale

i mredi ately.”

We thus conclude that the propriety of the orders denying
defendant’ s cross notions for dismssal of the action based upon the
failure of plaintiff to file a sumons is not properly before us
because defendant failed to take an appeal fromthose orders (see
Bruenn, 292 AD2d at 857), nor are those orders reviewable on this
appeal froma nonfinal order, which does not bring up for review prior
nonfinal orders (see Meltzer, 63 AD3d 703; Joseph Davis Indus. Servs.,
289 AD2d at 985). Inasnuch as defendant fails to chall enge any aspect
of the order on appeal, we dism ss the appeal as abandoned (see Town
of Coeymans, 252 AD2d at 875).

Patricia L. Mrrgan

Entered: April 29, 2011
Cerk of the Court
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TP 10-02372
PRESENT: CENTRA, J.P., FAHEY, LINDLEY, GORSKI, AND MARTOCHE, JJ.

IN THE MATTER OF STEPHEN D. PUMP, PETI TI ONER,
\% ORDER

EKPE D. EKPE, SUPERI NTENDENT, WATERTOMW
CORRECTI ONAL FACI LI TY, RESPONDENT.

STEPHEN D. PUMP, PETI TI ONER PRO SE.

ERI C T. SCHNElI DERVAN, ATTORNEY GENERAL, ALBANY (MARCUS J. MASTRACCO OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel I ate Division of the Supreme Court in the Fourth Judici al
Department by order of the Suprenme Court, Jefferson County [Hugh A
G lbert, J.], entered Novenber 2, 2010) to review determ nations of
respondent. The determ nations found after Tier Il hearings that
petitioner violated various inmate rules.

It is hereby ORDERED that the determ nations are unani nously
confirmed without costs and the petition is di sm ssed.

Patricia L. Mrgan

Entered: April 29, 2011
Cerk of the Court
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KA 09-01935
PRESENT: CENTRA, J.P., FAHEY, LINDLEY, GORSKI, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

NI CHOLAS J. MCGOUGH, DEFENDANT- APPELLANT.

CHRI STINE M COCOK, SYRACUSE, FOR DEFENDANT- APPELLANT.

R M CHAEL TANTILLO, DI STRICT ATTORNEY, CANANDAI GUA (JEFFREY L. TAYLOR
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Ontario County Court (Frederick G
Reed, A J.), rendered March 27, 2009. The judgnment convicted
def endant, upon his plea of guilty, of crimnal sale of marihuana in
the third degree (three counts).

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Patricia L. Morgan

Entered: April 29, 2011
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
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BRI EN FREDENDALL, DEFENDANT- APPELLANT.

ADAM H. VAN BUSKI RK, AURORA, FOR DEFENDANT- APPELLANT.

JON E. BUDELMANN, DI STRI CT ATTORNEY, AUBURN ( HEATHER M DESTEFANO OF
COUNSEL), FOR RESPONDENT.

Appeal from an order of the Cayuga County Court (Mark H
Fandrich, A J.), entered May 10, 2010. The order determ ned that
defendant is a level two risk pursuant to the Sex O f ender
Regi stration Act.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Def endant appeals from an order determ ning that he
is alevel tw risk pursuant to the Sex O fender Registration Act
(Correction Law 8 168 et seq.). W reject defendant’s contention that
t he assessnent of 15 points against himunder the risk factor for drug
or al cohol abuse is not supported by the requisite clear and
convi nci ng evidence (see generally 8 168-n [3]; Sex Ofender
Regi stration Act: Ri sk Assessnent Quidelines and Coomentary, at 15
[ 2006] ). Defendant’s two prior convictions of driving while ability
i mpai red, which arose fromarrests for driving while intoxicated and
were “al cohol -rel ated offenses,” warrant a finding that defendant has
a history of al cohol abuse, despite the fact that those convictions
“predated the underlying offense by several years” (People v Goodw n,
49 AD3d 619, 620, |v denied 10 NY3d 713, rearg denied 11 NY3d 761).
Defendant failed to preserve for our review his further contention
that he was inproperly assessed 30 points under the risk factor for
age of the victins based on the fact that sone of his victins, i.e.,
children depicted in the child pornography he possessed, were 10 years
ol d or younger (see generally People v Smth, 17 AD3d 1045, |v denied
5 NY3d 705). Finally, we reject defendant’s contention that County
Court abused its discretion in denying his request for a downward
departure, inasnmuch as defendant failed to present “clear and
convi nci ng evi dence of the existence of special circunstances
warranting a downward departure” (People v Marks, 31 AD3d 1142, 1143,
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v denied 7 NY3d 715).

Patricia L. Morgan

Entered: April 29, 2011
Cerk of the Court
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KA 10- 00699
PRESENT: CENTRA, J.P., FAHEY, LINDLEY, GORSKI, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER
ANTHONY C. LAVAR, DEFENDANT- APPELLANT.

DAVI SON LAW CFFI CE PLLC, CANANDAI GUA (MARY P. DAVI SON OF COUNSEL), FOR
DEFENDANT- APPELLANT.

JOSEPH V. CARDONE, DI STRICT ATTORNEY, ALBI ON ( KATHERI NE BOGAN OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Ol eans County Court (Janes P.
Punch, J.), rendered February 1, 2010. The judgnent convicted
def endant, upon a jury verdict, of robbery in the second degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously reversed on the facts, the indictnment is dismssed and the
matter is remtted to Oleans County Court for proceedi ngs pursuant to
CPL 470. 45.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of robbery in the second degree (Penal Law §
160.10 [1]). Contrary to defendant’s contention, we conclude that the
conviction is supported by legally sufficient evidence (see generally
People v Hi nes, 97 Ny2d 56, 62, rearg denied 97 Ny2d 678; People v
Bl eakl ey, 69 Ny2d 490, 495). Viewing the evidence in light of the
el enents of the crinme as charged to the jury (see People v Daniel son
9 NY3d 342, 349), however, we agree with defendant that the verdict is
agai nst the weight of the evidence (see generally Bleakley, 69 NY2d at
495). \Were, as here, a different finding fromthat reached by the
jury woul d not have been unreasonable, we nust “ ‘weigh the relative
probative force of conflicting testinony and the relative strength of
conflicting inferences that may be drawn fromthe testinmony’ ” (id.),
and then we nust “decide[] whether the jury was justified in finding
t he defendant guilty beyond a reasonabl e doubt” (Danielson, 9 NY3d at
348) .

The indictnent alleged that defendant and the codefendant, “each
bei ng aided by the other,” acted in concert to forcibly steal property
fromthe victim County Court instructed the jury that the People
were required to prove that defendant forcibly stole property fromthe
victimand that he was aided in doing so by another person actually
present. The court’s charge thus cast defendant as the principal and
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t he codefendant as the person who aided in the robbery. The court
refused to instruct the jury on accessorial liability, thereby taking
“the question of accessorial liability . . . out of the case” (People

v Dl ugash, 41 Ny2d 725, 731).

The evi dence, however, failed to establish that defendant acted
as the principal in the robbery. Rather, the evidence supported two
equally strong inferences that defendant acted as the principal or
that the codefendant acted as such. Despite the absence of evidence
maki ng either inference stronger than the other, the jury assigned
nore weight to the inference that defendant acted as the principal.
Consequently, we conclude that the jury “failed to give the evidence
the weight it should be accorded” (Bl eakley, 69 Ny2d at 495).

In view of our determ nation, we need not address defendant’s
remai ni ng contentions.

Patricia L. Mrrgan

Entered: April 29, 2011
Clerk of the Court
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PRESENT: CENTRA, J.P., FAHEY, LINDLEY, GORSKI, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

DOUGLAS WORTH, DEFENDANT- APPELLANT.
(APPEAL NO. 1.)

BETH A. RATCHFORD, ROCHESTER, FOR DEFENDANT- APPELLANT.
DOUGLAS WORTH, DEFENDANT- APPELLANT PRO SE.

M CHAEL C. CGREEN, DI STRICT ATTORNEY, ROCHESTER (NANCY G LLI GAN OF
COUNSEL), FOR RESPONDENT.

Appeal from an order of the Suprenme Court, Monroe County (Joseph
D. Valentino, J.), entered January 9, 2006 pursuant to the 2005 Drug
Law Reform Act. The order deni ed defendant’s application to be
resent enced upon defendant’s 1994 conviction of crimnal sale of a
control |l ed substance in the second degree and crim nal possession of a
controll ed substance in the third degree.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirned.

Menorandum I n appeal No. 1, defendant appeals from an order
denying his application for resentencing upon his 1994 conviction of
crimnal sale of a controlled substance in the second degree and
crimnal possession of a controlled substance in the third degree,
pursuant to the 2005 Drug Law Reform Act ([DLRA-2] L 2005, ch 643, 8§
1). We reject defendant’s contention that Supreme Court erred in
failing to conduct a hearing on his application. Were a person
qualifies to apply for DLRA-2 resentencing, “[t]he court shall offer
an opportunity for a hearing and bring the applicant before it” (L
2005, ch 643, § 1; see generally People v WIlianms, 45 AD3d 1377).
Here, however, defendant was serving a sentence for violent felony
of fenses, and thus he was precluded from applying for resentencing
(see L 2005, ch 643, 8 1; Correction Law 8 803 [1] [d]).

I n appeal No. 2, defendant appeals from an order denying his
notion pursuant to CPL 440.20 to set aside the sentence of
i nprisonnment of 2a to 7 years inposed upon his 1990 conviction of
attenpted burglary in the second degree. W agree with defendant that
the indeterm nate sentence was illegal because the court failed to
sentence himas a second felony offender (see People v Mdtl ey [appeal
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No. 3], 56 AD3d 1158, 1159). Because defendant is serving two
consecutive indeterm nate sentences for his 1990 and 1994 convictions
with an aggregate maximumtermof life in prison, we agree with him
that the legality of the 1990 sentence cannot be considered noot (see
generally People v Curley, 285 AD2d 274, 276, |v denied 97 Ny2d 607).
We therefore reverse the order, grant the notion and set aside the
sentence, and we remt the matter to Supreme Court for the filing of a
predi cate felony statenment and resentencing in accordance with the | aw
(see CPL 440.20 [4]; People v Ruddy, 51 AD3d 1134, 1135, |Iv denied 12
NY3d 787; People v McCants, 15 AD3d 892). W note, however, that
there is no evidence in the record before us that defendant was

prom sed a specific termof inprisonnent of 2a to 7 years as a part

of the plea agreenent. Thus, we reject defendant’s contention that
his plea nust be vacated based on the court’s inability to conply with
the plea agreenent. Rather, if any specific sentence was prom sed as
part of the plea agreenent, the sentencing court has the discretion to
i npose that sentence or to afford defendant an opportunity to w thdraw
his plea (see generally People v Selikoff, 35 Ny2d 227, 239-241, cert
denied 419 US 1122).

We have reviewed the contentions of defendant in his pro se
suppl enental brief and conclude that, to the extent that they have not
been addressed by our decision herein, they are outside the scope of
the i nstant appeals.

Patricia L. Mrrgan

Entered: April 29, 2011
Cerk of the Court
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PRESENT: CENTRA, J.P., FAHEY, LINDLEY, GORSKI, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

DOUGLAS WORTH, DEFENDANT- APPELLANT.
(APPEAL NO. 2.)

BETH A. RATCHFORD, ROCHESTER, FOR DEFENDANT- APPELLANT.
DOUGLAS WORTH, DEFENDANT- APPELLANT PRO SE.

M CHAEL C. CGREEN, DI STRICT ATTORNEY, ROCHESTER (NANCY G LLI GAN OF
COUNSEL), FOR RESPONDENT.

Appeal , by perm ssion of a Justice of the Appellate Division of
the Suprenme Court in the Fourth Judicial Department, from an order of
the Supreme Court, Monroe County (Joseph D. Valentino, J.), entered
June 19, 2009. The order denied the notion of defendant to vacate his
sentence pursuant to CPL 440. 20.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the law, the notion is granted, the sentence
is set aside and the matter is remtted to Supreme Court, Monroe
County, for the filing of a predicate felony statenent and
resent enci ng.

Same Menorandum as in People v Worth ([appeal No. 1] _ AD3d
[ Apr. 29, 2011]).

Patricia L. Mrgan

Entered: April 29, 2011
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
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DUSTIN M MOCRE, DEFENDANT- APPELLANT.

D.J. & J.A. CIRANDO, ESQS., SYRACUSE (BRADLEY E. KEEM OF COUNSEL), FOR
DEFENDANT- APPELLANT.

LORI PETTIT RIEMAN, DI STRICT ATTORNEY, LITTLE VALLEY (KELLY M BALCOM
OF COUNSEL), FOR RESPONDENT.

Appeal from an order of the Cattaraugus County Court (Larry M
H nelein, J.), entered Decenber 8, 2009. The order determ ned that
defendant is a level three risk pursuant to the Sex O fender
Regi strati on Act.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |aw by determining that defendant is a
| evel two risk pursuant to the Sex O fender Registration Act and as
nodi fied the order is affirnmed w thout costs.

Menmor andum  Def endant appeals from an order determ ning that he
is alevel three risk pursuant to the Sex O fender Registration Act
([ SORA] Correction Law 8 168 et seq.). Based upon the total risk
factor score of 80 points on the risk assessnent instrunent, defendant
was presunptively classified as a level two risk. County Court
thereafter determned that an upward departure was warranted and
classified defendant as a level three risk. W reject defendant’s
contention that the court erred in assessing points agai nst hi munder
the risk factor for drug or al cohol abuse, inasmuch as the case
summary established that defendant had a history of drug and al cohol
abuse (see People v Carlton, 78 AD3d 1654, 1655, |v denied 16 NY3d
782). Indeed, defendant admtted that he began using mari huana at
approxi mately age 12 and crack or cocaine at age 17 and that he had
experimented with halluci nogeni c mushroons and had been addicted to
pai nkillers.

The People correctly concede, however, that the court erred in
assessi ng 15 points agai nst defendant under the risk factor for his
supervision after being released fromprison and that defendant should
have been assessed no nore than 5 points under that risk factor. As a
result of that error, the total risk factor score should have been 70
and t hus defendant shoul d have been presunptively classified as a



-115- 536
KA 10-00825

| evel one risk. W neverthel ess conclude that an upward departure
fromthat risk level is warranted because defendant acknow edged t hat
he is unable to control his sexual urges, and the record establishes
t hat defendant would be unlikely to obtain the necessary treatnent if
it is not mandated (see generally People v Hueber, 81 AD3d 1466;
People v Mal |l aber, 59 AD3d 989, |v denied 12 NY3d 710). We therefore
nodi fy the order by determ ning that defendant is a |level two risk
pursuant to SORA.

Patricia L. Morgan

Entered: April 29, 2011
Cerk of the Court
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IN THE MATTER OF CAYDEN L. R

JEFFERSON COUNTY DEPARTMENT OF SOCI AL MVEMORANDUM AND ORDER
SERVI CES, PETI TI ONER- RESPONDENT;

JAYME R, RESPONDENT- APPELLANT.

MARYBETH D. BARNET, CANANDAI GUA, FOR RESPONDENT- APPELLANT.

CARACCI OLI & NELSON, PLLC, WATERTOMWN ( ANNALI SE M DYKAS OF COUNSEL),
FOR PETI TI ONER- RESPONDENT.

SETH BUCHMAN, ATTORNEY FOR THE CHI LD, THREE M LE BAY, FOR CAYDEN L. R

Appeal from an order of the Famly Court, Jefferson County
(Richard V. Hunt, J.), entered May 18, 2010 in a proceedi ng pursuant
to Social Services Law 8 384-b. The order, anong other things,
term nated respondent’s parental rights.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Respondent father appeals froman order term nating
his parental rights pursuant to Social Services Law 8 384-b (4) (c) on
the ground of nmental retardation. W conclude that petitioner
establ i shed by clear and convincing evidence that the father is
“presently and for the foreseeable future unable, by reason of
mental retardation, to provide proper and adequate care for [his]
child” (id.; see Matter of Josh M, 61 AD3d 1366; Matter of Christine
Marie R [appeal No. 1], 302 AD2d 992, |v denied 100 Ny2d 503).
Petitioner presented the testinony of two psychol ogi sts “who each
testified that the father is mldly nmentally retarded, which is a
life-long condition, and that his nental retardation rendered him
i ncapabl e of providing proper and adequate care for his child . . .[,
and t]he father presented no evidence to the contrary” (Josh M, 61
AD3d at 1366). The father contends that term nating his parental
rights was not in the best interests of the child because the
termnation did not free the child for adoption. W reject that
contention. Social Services Law 8§ 384-b “does not prohibit
term nation of parental rights when the [child is] not freed for
adoption” (Matter of Peter GG, 33 AD3d 1104, 1105). Contrary to the
further contention of the father, we conclude that Fam |y Court
properly denied himpost-term nation contact “inasnmuch as he failed to
establish that such contact would be in the best interests of the
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child[ 17 (Matter of Diana MT., 57 AD3d 1492, 1493, |v denied 12 NY3d

708). We have considered the father’s remaining contentions and
conclude that they are without nmerit.

Patricia L. Morgan

Entered: April 29, 2011
Cerk of the Court
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IN THE MATTER OF TYLER W

MONROE COUNTY DEPARTMENT OF HUMAN ORDER
SERVI CES, PETI TI ONER- RESPONDENT;

MARTHA W, RESPONDENT- APPELLANT.

PALOVA A. CAPANNA, PENFI ELD, FOR RESPONDENT- APPELLANT.

WLLIAM K. TAYLOR, COUNTY ATTORNEY, ROCHESTER (PETER A. ESSLEY OF
COUNSEL), FOR PETI TI ONER- RESPONDENT.

MARLENE A. ATTARDO, ATTORNEY FOR THE CHI LD, FAI RPORT, FOR TYLER W

Appeal from an order of the Famly Court, Mnroe County (Dandrea
L. Ruhlmann, J.), entered May 26, 2009 in a proceedi ng pursuant to
Fam |y Court Act article 10. The order, inter alia, ordered that the
per manency goal for the child is permanent placenent with a fit and
willing relative.

It is hereby ORDERED that said appeal is unaninously dism ssed
W t hout costs (see Matter of Cl ancy v Paganini, 45 AD3d 682).

Patricia L. Mrrgan

Entered: April 29, 2011
Clerk of the Court
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GERRY BI NETTE, RESPONDENT- APPELLANT.

SUSAN GRAY JONES, CANANDAI GUA, FOR RESPONDENT- APPELLANT.

PETER O EI NSET, ATTORNEY FOR THE CHI LD, GENEVA, FOR JAYNE E. C

Appeal from an order of the Famly Court, Ontario County (Maurice
E. Strobridge, J.H O), entered March 19, 2009 in a proceeding
pursuant to Famly Court Act article 6. The order, inter alia,
granted the petition for |eave to relocate to Loui siana.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Respondent father appeals froman order that, inter
alia, granted petitioner nother perm ssion for the parties’ child to
relocate with her to Louisiana. W affirm W agree with Famly
Court that the nother net her burden of establishing by a
pr eponderance of the evidence that the proposed relocation is in the
child s best interests (see Matter of Cynthia L.C. v James L.S., 30
AD3d 1085).

The father contends that the nother’s petition should have been
deni ed because his financial circunstances preclude himfromtraveling
to Louisiana to visit the child. W reject that contention. The
father pays mnimal child support, |eaving the nother as the only
financial source for the child s health care, child care, and
education. The nother’s inconme potential was limted in the states
cl osest to New York for various reasons, including the highly
speci ali zed nature of her work. The nother testified that the jobs
that were available closer to or in New York were tenporary, whereas
the position she obtained in Louisiana was permnent, year-round, paid
a generous salary and offered excellent benefits. Thus, inasnuch as
“the record establishes that [the father] has no ‘accustoned cl ose
involvenent in the [child s] everyday life ” (id. at 1086, quoting
Tropea v Tropea, 87 Ny2d 727, 740), “the need to ‘give appropriate
weight to . . . the feasibility of preserving the relationship between
t he noncustodi al parent and child through suitable visitation
arrangenents’ does not take precedence over the need to give
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appropriate weight to the econom c necessity for the relocation” (id.,
guoting Tropea, 87 NY2d at 740-741).

Patricia L. Mrgan

Entered: April 29, 2011
Cerk of the Court
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VI CKY COGAR AND JEFF COGAR,
DEFENDANTS- RESPONDENTS.

O BRIEN BOYD, P.C., WLLIAMSVILLE (STEPHEN BOYD OF COUNSEL), FOR
PLAI NTI FFS- APPELLANTS.

KENNEY SHELTON LI PTAK NOMK LLP, BUFFALO ( AMANDA L. MACHACEK OF
COUNSEL), FOR DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprene Court, N agara County
(Richard C. Kloch, Sr., A J.), entered March 16, 2010 in a personal
injury action. The order, upon reargunent, granted defendants’ cross
notion for summary judgnment dism ssing the conplaint.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum Plaintiffs commenced this action seeking damages for
injuries sustained by Joann Krieger (plaintiff) in an accident
i nvol vi ng defendants’ six-day-old colt. When Vicky Cogar (defendant)
attenpted to place a halter on the colt, the animl backed into the
stall door and knocked plaintiff, who was standing outside of the
door, to the ground. W conclude that Suprene Court properly granted
defendants’ notion for |eave to reargue their prior cross notion for
sumary judgnent dism ssing the conpl aint and, upon reargunent,
granted the cross notion.

Agriculture and Markets Law 8 108 (7) characterizes horses, which
i nclude colts, as donestic animals, and it is well settled “that the
owner of a donestic animal who either knows or should have known of
that animal’s vicious propensities will be held liable for the harm
the animal causes as a result of those propensities . . . Vicious
propensities include the ‘propensity to do any act that m ght endanger
the safety of the persons and property of others in a given
situation” ” (Collier v Zanbito, 1 NY3d 444, 446; see Bard v Jahnke, 6
NY3d 592, 596-597). In Collier (1 NY3d at 447), the Court of Appeals
hel d that “an ani mal that behaves in a manner that woul d not
necessarily be consi dered dangerous or ferocious, but neverthel ess
reflects a proclivity to act in a way that puts others at risk of
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harm can be found to have vicious propensities--albeit only when such
proclivity results in the injury giving rise to the lawsuit.” Once it
is established that the owner of the aninmal in question had know edge
of its vicious propensity, the owner becones strictly liable for any
resulting injuries (see Bard, 6 NY3d at 597). “The Court of Appeals
has explicitly ‘reject[ed] the notion that a negligence cause of
action survives Collier and Bard ” (Farnhamv Meder, 72 AD3d 1574,
1575, quoting Petrone v Fernandez, 12 NY3d 546, 550), “and it has held
that the ‘owner’s liability is determ ned solely by application of the
rule articulated in Collier’ " (id., quoting Bard, 6 NY3d at 599

[ enphasi s added]).

Here, defendants brought the colt to their property no nore than
two days before the incident, and they acknow edged that the colt had
exhi bited “skittish” or nervous behavior. Defendant Jeff Cogar
testified at his deposition that skittish behavior was the conmon
response of a horse after being transported to a new | ocation, and
defendant testified at her deposition that she was aware of the colt’s
tendenci es to avoi d human contact and seek the protection of his
not her. The colt’s repeated avoi dance behavi or, however, does not
constitute a “proclivity to act in a way that puts others at risk of
harm” which is required for a finding of vicious propensity (Collier,
1 NY3d at 447). Further, there is no evidence in the record that the
colt’s avoi dance behavior was “ ‘abnormal to its class,’” ” another
necessary characteristic of vicious behavior for the purpose of
establishing liability (Bard, 6 NY3d at 597 n 2; see Restatenent
[ Second] of Torts 8 509 [1]). Indeed, plaintiffs’ expert w tness
stated in his affidavit that a week-old colt would have a natura
inclination to exhibit avoi dance behavior, e.g., the placenent of a
halter on its face.

Entered: April 29, 2011 Patricia L. Mrgan
Clerk of the Court
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KENNETH G KASPER, 1660 GRAND | SLAND
BOULEVARD, INC., BRIDAL VEIL TOURS, | NC.
PHYLLIS I. KASPER, DO NG BUSI NESS AS
ALG ERS MOTEL,

DEFENDANTS- RESPONDENTS- APPELLANTS,

ET AL., DEFENDANTS.

THE WOLFORD LAW FI RM LLP, ROCHESTER (DAVID C. PILATO OF COUNSEL), FOR
PLAI NTI FF- APPELLANT- RESPONDENT.

MARK R UBA, WLLIAWSVILLE (CHRI STINE D. UBA OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS- APPELLANTS.

Appeal and cross appeal froman order of the Suprene Court,
Ni agara County (Richard C. Kloch, Sr., A J.), entered June 10, 2010.
The order, anong other things, denied those parts of plaintiff’s
noti on and defendants’ cross notion seeking partial sumary judgnent,
and granted that part of defendants’ cross notion seeking a stay.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the law by granting that part of plaintiff’s
nmotion for partial summary judgnent on liability with respect to the
second cause of action and those parts of defendants’ cross notion for
partial summary judgnent dismssing the third and fourth causes of
action insofar as they pertain to business entities that are not
operated by defendant Kenneth G Kasper and as nodified the order is
affirmed wi t hout costs.

Mermorandum  Plaintiff comenced this action for, inter alia,
breach of a settlenent agreenent and a consulting agreenent
(collectively, agreenents) between plaintiff and defendant Kenneth G
Kasper. Plaintiff noved for, inter alia, partial summary judgnent
seeki ng decl arations that defendants owed hi m $420,000 in install nent
paynments pursuant to the consulting agreenent, 7.5% of gross revenue
of “[d]efendants and any other person or business entity with whom.

Kenneth G Kasper is connected, directly or indirectly, doing
business at [the premi ses in question],” excluding conm ssions on
hotel referrals, and 50% of the hotel referral conm ssions paid to
“[d] efendants and any ot her person or business entity with whom. .
Kenneth G Kasper is connected, directly or indirectly, doing business
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at the [pJremses . . ., regardless of whether [Kenneth] Kasper
actually received such revenue.” Plaintiff also sought a declaration
t hat Kenneth Kasper is connected “ ‘directly or indirectly,” within

the neaning of the terms of the [c]onsulting [a]greenent, with at

| east two business entities that have done business, or are doing

busi ness, at the [p]rem ses . " Defendants cross-noved for
partial summary judgnent seeking a declaration that the agreenents do
not require defendants to pay plaintiff a portion of the revenues of
unrel at ed busi nesses on the prem ses that are not owned or operated by
Kennet h Kasper and seeking a stay of the action pursuant to CPLR 2201
pendi ng the resolution of a federal crimnal proceedi ng agai nst
Kenneth Kasper. Plaintiff appeals and defendants cross-appeal from an
order that, inter alia, denied those parts of the notion and cross
nmotion for partial summary judgnent and granted that part of the cross
notion seeking a stay.

We note at the outset that, although the parties sought
declaratory relief in the notion and cross notion, there is no need to
grant declaratory relief where the issues concern the nerits of the
breach of contract causes of action (see generally Janmes v Al derton
Dock Yards, 256 NY 298, 305, rearg denied 256 NY 681; Harris v Town of
Mendon, 284 AD2d 988). Contrary to plaintiff’s contention on appeal,
Suprene Court properly denied those parts of his notion for parti al
summary judgnment with respect to defendants’ liability for percentages
of the gross revenue and hotel referral paynents from business
entities that are not operated by Kenneth Kasper (see generally
Zuckerman v City of New York, 49 Ny2d 557, 562). “It is ‘elenentary’
that ‘clauses of a contract should be read together contextually in
order to give themneaning’ ” (D anond Castle Partners IV PRC, L.P. v
| AC/ InteractiveCorp, 82 AD3d 421, __ [Mar. 3, 2011]). Read together,
we conclude that the agreenents provide that plaintiff is entitled to
a percentage of the gross revenues produced by busi nesses “operated by
[ Kennet h] Kasper” on the prem ses. Although the consulting agreenent
provides plaintiff wth a percentage of gross revenues of, inter alia,
busi ness entities “with [which Kenneth] Kasper is connected, directly
or indirectly,” that phrase is defined by the settlenent agreenent as
busi nesses that are “operated by [Kenneth] Kasper.” “[I]t is a
cardinal rule of construction that a court adopt an interpretation
that renders no portion of the contract neani ngl ess” (D anond Castle
Partners IV PRC, L.P., 82 AD3d at ___ [internal quotation marks
omtted]; see Green Harbour Honmeowners’ Assn., Inc. v GH Dev. &
Constr., Inc., 14 AD3d 963, 965). Moreover, “where two seem ngly
conflicting contract provisions reasonably can be reconciled, a court
is required to do so and to give both effect” (HSBC Bank USA v
National Equity Corp., 279 AD2d 251, 253 [internal quotation marks
omtted]). To define the agreenents in the manner suggested by
plaintiff would render that portion of the settlenent agreenent
regar di ng busi nesses “operated by [Kenneth] Kasper” neaningl ess (see
D anond Castle Partners IV PRC, L.P., 82 AD3d at ___ ). For the sane
reasons, we conclude that the court properly denied that part of
plaintiff’s notion seeking an accounting to permt plaintiff to
cal cul ate the anmounts all egedly owed to himpursuant to the consulting
agreenent (see id.).
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| nasnuch as plaintiff is not entitled to gross revenue paynents
or hotel referral paynents arising frombusiness entities that are not
operated by Kenneth Kasper, we agree with defendants on their cross
appeal that the court erred in denying those parts of their notion for
partial summary judgnent dismssing the third cause of action,
all eging a breach of the agreenents with respect to gross revenue
paynents, and the fourth cause of action, alleging a breach of the
agreenents with respect to hotel referral paynents, insofar as those
causes of action pertain to business entities that are not operated by
Kennet h Kasper. W therefore nodify the order accordingly. Contrary
to plaintiff’'s contention, the affirmati on of defendants’ attorney was
properly used “as the vehicle for the subm ssion of acceptable
attachnments [that] provide ‘evidentiary proof in admssible form’ ”
i ncludi ng the agreenents (Zuckerman, 49 Ny2d at 563; see Matter of
Perceptron, Inc. [Vogel song], 34 AD3d 1215; Grossberg Tudanger Adv. v
Wi nreb, 177 AD2d 377, 378).

We concl ude, however, that the court erred in denying that part
of plaintiff’s notion seeking partial summary judgnment on liability
wWith respect to the second cause of action, alleging a breach of the
agreenents based on defendants’ failure to pay himinstall nent
paynents, and we therefore further nodify the order accordingly.
Plaintiff established his entitlenent to judgnent as a nmatter of |aw
with respect to that part of the notion, and defendants offered no
evidence in opposition (see generally Zuckerman, 49 Ny2d at 562).

We reject plaintiff's further contention on his appeal that the
court erred in granting that part of defendants’ cross notion for a
stay of the action. “[A] notion pursuant to CPLR 2201 seeking to stay
a civil action pending resolution of a related crimnal action is
directed to the sound discretion of the trial court” (Britt v
I nternational Bus Servs., 255 AD2d 143, 144; see Peluso v Red Rose
Rest., Inc., 78 AD3d 802; Britt v Buffalo Mun. Hous. Auth., 63 AD3d
1593). Here, the court did not abuse its discretion in granting that
part of defendants’ cross notion for a stay because both this action
and the pending crimnal proceeding are “ ‘sufficiently simlar such
that the goals of preserving judicial resources and preventing an
inequitable result are properly served’” ” in granting a stay (Finger
Lakes Raci ng Assn. v New York Racing Assn., 28 AD3d 1208, 1209).

Patricia L. Morgan

Entered: April 29, 2011
Cerk of the Court
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NORTH COLLI NS CENTRAL SCHOOL DI STRI CT,
DEFENDANT- APPELLANT.

HURWTZ & FINE, P.C., BUFFALO CONGDON, FLAHERTY, O CALLAGHAN, REI D,
DONLON, TRAVI S & FI SHLI NGER, UNI ONDALE ( CHRI STI NE GASSER OF COUNSEL) ,
FOR DEFENDANT- APPELLANT.

M CHAEL MENARD, HAMBURG, FOR PLAI NTI FF- RESPONDENT

Appeal from an order of the Suprenme Court, Erie County
(Christopher J. Burns, J.), entered Cctober 7, 2010 in a personal
injury action. The order, insofar as appealed from denied
defendant’s notion for sunmary judgnment with respect to the issue of
assunption of risk.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Plaintiff, individually and as parent and natural
guardi an of her daughter, comenced this action seeking danages for
injuries sustained by her daughter when she slid into second base
during a junior varsity softball ganme. W conclude that Suprenme Court
properly denied that part of defendant’s notion to dism ss the
conpl aint based on the theory of assunption of risk. “[B]y engaging
in a sport or recreational activity, a participant consents to those
commonly appreciated risks [that] are inherent in and arise out of the
nature of the sport generally and flow from such participation”
(Morgan v State of New York, 90 Ny2d 471, 484). A plaintiff is deened
to have assuned the risk where the “injury-causing events . . . are
known, apparent or reasonably foreseeabl e consequences of the
participation” (Turcotte v Fell, 68 Ny2d 432, 439). |If the plaintiff
fully conprehends the risks of the activity or the risks are
“ *perfectly obvious, [then the] plaintiff has consented to them and
[the] defendant has perfornmed its duty’ ” (Mdrgan, 90 Ny2d at 484,

gquoting Turcotte, 68 Ny2d at 439). It is not necessary that the
injured plaintiff foresee the exact manner in which the injury occurs,
as long as he or she was “ ‘aware of the potential for injury of the

mechani smfromwhich the injury results’ ” (Curtis v Town of Inlet, 32
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AD3d 1311, 1312, quoting Maddox v City of New York, 66 Ny2d 270, 278).
Awar eness of the risk nust be “ ‘assessed agai nst the background of
the skill and experience of the particular plaintiff’ ” (Mrgan, 90

NY2d at 486). Although even a plaintiff who is a novice is expected
to appreciate the obvious risks inherent in a sport (see Giffin v
Lardo, 247 AD2d 825, |v denied 91 NY2d 814), there are several factors
that nmust be taken into account, including the age of the plaintiff
and the plaintiff’s skill and experience (see Kroll v Watt, 309 AD2d
1265; see also Rivera v den Oaks Vil. Omers, Inc., 41 AD3d 817, 820,
| v denied 9 NY3d 817).

“CGenerally, the issue of assunption of risk is a question of fact
for the jury” (Laney v Foley, 188 AD2d 157, 164). Here, plaintiff’s
daught er had sone prior experience playing softball and understood
that sliding was part of the gane, although she testified at the
General Municipal Law 8 50-h hearing that she was never taught how to
slide and had never attenpted to slide in practice. She further
testified that no nore than five mnutes were spent discussing the
topic in practice. Imrediately before the game at issue, the unpire
informed plaintiff’s daughter that if it was a close play and the
runner did not slide or was not on the ground, she would be called
out. Plaintiff’s daughter had observed her teammates on ot her teans
slide and get injured, but she had never seen any of themsuffer a
serious injury. Under those circunstances, we conclude that there is
a question of fact whether, based on her experience, plaintiff’s
daughter was aware of and appreciated the risks of sliding (see Tayl or
v Massapequa Intl. Little League, 261 AD2d 396, 397-398).

Def endant contends for the first tine on appeal that the
negligent hiring claimshould have been di sm ssed, and thus that
contention is not properly before us (see C esinski v Town of Aurora,
202 AD2d 984, 985).

Patricia L. Morgan

Entered: April 29, 2011
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

547

KA 07-01781
PRESENT: SCUDDER, P.J., CENTRA, CARNI, SCONI ERS, AND GREEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

DORSEY JAMES, ALSO KNOMW AS JAMES DORSEY,
DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SCCI ETY, SYRACUSE (CHRI STINE M COOK OF
COUNSEL), FOR DEFENDANT- APPELLANT.

ERIC T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (HANNAH STI TH LONG OF
COUNSEL), FOR RESPONDENT.

Appeal from an order of the Onondaga County Court (Anthony F.
Aloi, J.), entered February 22, 2007 pursuant to the 2005 Drug Law
Ref orm Act. The order granted defendant’s application for
resent enci ng upon defendant’s 2006 conviction of crimnal possession
of a controlled substance in the second degree and specified the
sentence that woul d be i nposed.

It is hereby ORDERED that the order so appealed fromis
unani nously affirnmed.

Patricia L. Morgan

Entered: April 29, 2011
Cerk of the Court
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FRANK A. SEDITA, 111, DI STRICT ATTORNEY, BUFFALO (M CHAEL J. HI LLERY
OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Erie County Court (Thomas P.
Franczyk, J.), rendered February 25, 2010. The judgnment convicted
defendant, after a nonjury trial, of crimnal possession of a
controlled substance in the fifth degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a nonjury verdict of crimnal possession of a controlled
substance in the fifth degree (Penal Law 8 220.06 [5]). Defendant
failed to preserve for our review his contention that the evidence is
legally insufficient to support the conviction except as it pertains
to the el enent of physical or constructive possession of the
controll ed substance found on the floor of the back seat of the patrol
car in which defendant was transported to the police station (see
People v Gray, 86 Ny2d 10, 19), and we conclude that the evidence is
legally sufficient to establish that el enent (see generally People v
Bl eakl ey, 69 NY2d 490, 495). The bag of cocai ne upon which the
conviction of possession is based was di scovered i mredi ately after
def endant was renoved fromthat patrol car. The two arresting
officers testified at trial that they had thoroughly searched the back
of the patrol car a few hours prior to defendant’s arrest and had
found no contraband there, that defendant was the only person who had
been in the back seat following their earlier search and that, while
they were transporting defendant, they observed that he was making
strange novenents in the back seat of the patrol car, including
crouchi ng down and extending his legs. Gven that testinony, we
conclude that there is a “valid line of reasoning and perm ssible
i nferences” that could |l ead County Court to find that defendant
possessed the cocaine found in the patrol car (id.; see People v
G over, 23 AD3d 688, 689, |Iv denied 6 NY3d 776; see generally People v
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McCoy, 266 AD2d 589, 591-592, |v denied 94 Ny2d 905).

View ng the evidence in light of the elements of the crinme in
this nonjury trial (see People v Danielson, 9 NY3d 342, 349), we
reject defendant’s further contention that the verdict is against the
wei ght of the evidence (see generally Bl eakley, 69 NY2d at 495).
Finally, we reject defendant’s contention that the sentence is unduly
harsh and severe, particularly in view of defendant’s |engthy crim nal
hi story and the fact that the sentence inposed was bel ow t he maxi mum
sentence permtted by statute (see Penal Law 8 70.70 [3] [b] [iii]).

Patricia L. Mrgan

Entered: April 29, 2011
Clerk of the Court
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JERMAI NE HARRI SON, DEFENDANT- APPELLANT.

SCOTT P. FALVEY, CANANDAI GUA, FOR DEFENDANT- APPELLANT.
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Appeal from a judgnment of the Ontario County Court (WIIliamF.
Kocher, J.), rendered May 13, 2009. The judgnent convicted defendant,
upon his plea of guilty, of crimnal possession of a controlled
substance in the third degree and crimnal sale of a controlled
substance in the third degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously nodified on the | aw by reduci ng the period of postrel ease
supervi sion i nposed on each count to a period of two years and as
nodi fied the judgnent is affirned.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of crimnal possession of a controlled
substance in the third degree (Penal Law 8§ 220.16 [1]) and crim nal
sale of a controlled substance in the third degree (8 220.39 [1]). As
the People correctly concede, County Court erred in inposing three-
year periods of postrel ease supervision for those counts, which are
class B drug felonies (see 8 70.45 [2] [b]; & 70.70 [2] [a]). We
therefore nodify the judgment by reducing the period of postrel ease
supervi sion i nposed on each count to a period of two years (see e.qg.
Peopl e v Nornman, 66 AD3d 1473, 1474, |v denied 13 NY3d 940), the
maxi mum period all owed. The sentence as nodified is not unduly harsh
or severe.

Patricia L. Mrgan

Entered: April 29, 2011
Cerk of the Court
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Appeal froma judgnent of the Monroe County Court (Alex R Renzi,
J.), rendered October 31, 2007. The judgnent convicted defendant,
after a nonjury trial, of wilful violation of health | aws (four
counts) and fal sifying business records in the second degree (two
counts).

It is hereby ORDERED that the judgnent so appealed fr