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Appeal from a judgnment of the Suprene Court, Erie County (M
WlliamBoller, A J.), rendered Septenber 25, 2009. The judgnent
convi cted defendant, upon her plea of guilty, of grand larceny in the
second degree and forgery in the second degree (four counts). The
j udgnment was dismssed in part and affirnmed by order of this Court
entered June 10, 2011 in a nenorandum deci sion (85 AD3d 1652), and
def endant on Septenber 23, 2011 was granted | eave to appeal to the
Court of Appeals fromthe order of this Court (17 NY3d 860), and the
Court of Appeals on June 27, 2012 reversed the order and remtted the
case to this Court for further proceedi ngs consistent with the
menmorandum (__ NY3d __ [June 27, 2012]).

Now, upon remttitur fromthe Court of Appeals,

It is hereby ORDERED that, upon remttitur fromthe Court of
Appeal s, the appeal fromthe judgnent insofar as it inposed sentence
on the conviction of four counts of forgery in the second degree is
unani nously di sm ssed and the judgnment is nodified as a matter of
discretion in the interest of justice by reducing the sentence to an
indetermnate termof incarceration of 2a to 7 years and as nodified
t he judgnent is affirned.

Menorandum I n People v Maracle (85 AD3d 1652, revd _ NY3d _
[ June 27, 2012]), this Court previously dismssed defendant’s appea
fromthe judgnent in appeal No. 1 to the extent that it inposed
sentence on the conviction of four counts of forgery in the second
degree, and we otherwi se affirmed the judgnent convicting her upon her
plea of guilty of grand larceny in the second degree (Penal Law 8§
155.40 [1]) and four counts of forgery in the second degree (8 170.10
[1]). Wth respect to defendant’s appeal fromthe resentence in
appeal No. 2, we affirmed the resentence on the forgery counts
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(Maracle, 85 AD3d at 1653). W concluded that defendant’s wai ver of
the right to appeal enconpassed her challenge to the severity of the
sentence. In reversing our orders, the Court of Appeals concl uded
that the “plea colloquy fails to establish that defendant know ngly
and intelligently waived her right to appeal the severity of her

sentence” (id. at _ ). The Court therefore remtted the matter to
this Court “so that it may, should it so choose, exercise its interest
of justice jurisdiction” (id. at __ ).

Upon remttal, we agree with defendant with respect to the
judgnment in appeal No. 1 that the sentence inposed for grand | arceny
in the second degree is unduly harsh and severe. Thus, as a matter of
discretion in the interest of justice (see CPL 470.15 [6] [Db]), we
nodi fy the judgnment by reducing the sentence to an indeterm nate term
of incarceration of 2a to 7 years. Wth respect to the resentence in
appeal No. 2, we conclude that the sentence is not unduly harsh or
severe.

Entered: July 6, 2012 Frances E. Cafarel
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