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CA 11-01892
PRESENT: SCUDDER, P.J., SM TH, FAHEY, CARNI, AND SCONI ERS, JJ.

JAMES K. HEI DT, GUARDI AN AD LI TEM OF SETH
KELLY, AN | NFANT UNDER THE AGE OF 10 YEARS,
PLAI NTI FF- RESPONDENT,

\% ORDER

ROVE MEMORI AL HOSPI TAL, GARY C. TART, M D.,

PEDI ATRI C & ADOLESCENT MEDI CAL ASSCClI ATES, P.C.,
STEPHEN RElI CHARD, D. O, ROMVE RADI OLOd CAL

ASSCClI ATES, P.C., CROUSE-| RVI NG MEMORI AL

HOSPI TAL, ALLAN S. CUNNI NGHAM M D., NETHI
LORLERTRATNA, M D., KRISTEN M CHRI STIAN, MD.,
H SHN MD , LOUSE A PRINCE, MD., THERESA
AM GO, M D., MADI SON COUNTY MEDI CAL CARE, DO NG
BUSI NESS AS CAMDEN MEDI CAL CARE, RONALD EDWARD
FEM A, M D., DEFENDANTS- APPELLANTS,

ET AL., DEFENDANT.

BURKE, SCOLAM ERO, MORTATI & HURD, LLP, ALBANY (JEFFREY HURD OF
COUNSEL), FOR DEFENDANT- APPELLANT ROVE MEMORI AL HOSPI TAL.

SM TH, SOVI K, KENDRI CK & SUGNET, P.C., SYRACUSE (LAURENCE F. SOVIK CF
COUNSEL), FOR DEFENDANTS- APPELLANTS GARY C. TART, M D. AND PEDI ATRI C &
ADOLESCENT MEDI CAL ASSOCI ATES, P.C.

LEVENE, GOULDI N & THOWPSQON, LLP, BI NGHAMION (JOHN J. POLLACK OF
COUNSEL), FOR DEFENDANTS- APPELLANTS STEPHEN REI CHARD, D. O, RONALD
EDWARD FEM A, M D., AND ROME RADI OLOd CAL ASSCCl ATES, P.C.

MACKENZI E HUGHES, LLP, SYRACUSE ( STEPHEN T. HELMER OF COUNSEL), FOR
DEFENDANTS- APPELLANTS CROUSE- | RVI NG MEMORI AL HOSPI TAL, NETHI
LORLERTRATNA, M D., KRISTEN M CHRI STIAN, MD., AND H SH N, MD.

SUGARMAN LAW FIRM LLP, SYRACUSE (JOSHUA M G LLETTE OF COUNSEL), FOR
DEFENDANT- APPELLANT ALLAN S. CUNNI NGHAM M D.

GALE GALE & HUNT, LLC, SYRACUSE (MAX D. GALE OF COUNSEL), FOR
DEFENDANT- APPELLANT LOU SE A. PRI NCE, M D.

ASWAD & | NGRAHAM Bl NGHAMTON (JAMES F. MORAN OF COUNSEL), FOR
DEFENDANTS- APPELLANTS THERESA AM GO, M D. AND MADI SON COUNTY MEDI CAL
CARE, DA NG BUSI NESS AS CAMDEN MEDI CAL CARE.
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BOTTAR LEONE, PLLC, SYRACUSE (M CHAEL A. BOTTAR OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal s from an order of the Suprene Court, Onondaga County
(James P. Murphy, J.), entered May 2, 2011. The order, inter alia,
deni ed the notions of defendants to dismiss the conplaint for failure
to prosecute.

Now, upon the stipulation of discontinuance signed by the
attorneys for the parties, and filed in the Onondaga County Clerk’s
O fice on June 8, 2012,

It is hereby ORDERED that said appeal s are unani nously di sm ssed
wi t hout costs upon stipul ation.

Entered: August 17, 2012 Frances E. Cafarell
Clerk of the Court
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CA 11-02468
PRESENT: SCUDDER, P.J., SM TH, FAHEY, CARNI, AND SCONI ERS, JJ.

I N THE MATTER OF GREGORY LORENC,
PETI TI ONER- RESPONDENT,

\% ORDER
CI TY OF BUFFALO AND CI TY OF BUFFALO DEPARTMENT

OF HUMAN RESOURCES, CIVIL SERVICE D VI SI ON,
RESPONDENTS- APPELLANTS.

HODGSON RUSS LLP, BUFFALO (JOSEPH S. BROWN OF COUNSEL), FOR
RESPONDENTS- APPELLANTS.

CH ACCHI A & FLEM NG LLP, HAMBURG ( CHRI STEN ARCHER PI ERROT OF
COUNSEL), FOR PETI TI ONER- RESPONDENT.

Appeal from a judgnment (denom nated order and judgnent) of the
Suprene Court, Erie County (Gerald J. Walen, J.), entered March 1,
2011 in a proceeding pursuant to CPLR article 78. The judgnment, anong
ot her things, directed respondent City of Buffalo to return petitioner
to the eligible list of firefighters.

Now, upon reading and filing the stipulation wthdraw ng appeal
signed by the attorneys for the parties on July 25 and 27, 2012,

It is hereby ORDERED that said appeal is unaninously dism ssed
wi t hout costs upon stipul ation.

Entered: August 17, 2012 Frances E. Cafarell
Clerk of the Court
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CA 12-00226
PRESENT: SM TH, J.P., FAHEY, CARNI, SCONI ERS, AND MARTOCHE, JJ.

IN THE MATTER OF KAREEM MURPHY,
PETI TI ONER- RESPONDENT,

\% MEMORANDUM AND ORDER

HARCLD D. GRAHAM SUPERI NTENDENT, AUBURN
CORRECTI ONAL FACI LI TY, RESPONDENT- APPELLANT.

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (MARTIN A. HOTVET OF
COUNSEL), FOR RESPONDENT- APPELLANT.

KAREEM MURPHY, PETI TI ONER- RESPONDENT PRO SE

Appeal from a judgnment (denoni nated order) of the Suprene Court,
Cayuga County (Thonmas G Leone, A J.), entered Septenber 2, 2011 in a
proceedi ng pursuant to CPLR article 78. The judgnent granted the
petition and vacated the determ nation of respondent.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously vacated, the determnation is nodified on the | aw and the
petition is granted in part by vacating the penalty inposed and as
nodi fied the determ nation is confirmed w thout costs and the matter
is remtted to respondent for further proceedings in accordance with
the foll ow ng Menorandum  Respondent appeals from a judgnment that
granted the petition, vacated respondent’s determ nation finding
petitioner guilty of violating inmate rule 113.25 (7 NYCRR 270.2 [ B]
[ 14] [xv] [prohibiting possession of, inter alia, marihuana]), and
ordered the expungenent of the determi nation frompetitioner’s
institutional record. W note at the outset that Suprene Court erred
in failing to transfer this proceeding to this Court pursuant to CPLR
7804 (g). That section provides in relevant part that, where a
substanti al evidence issue is raised, “the court shall first dispose
of such other objections as could termnate the proceeding, . . . [but
i]f the determ nation of the other objections does not term nate the
proceedi ng,” the court shall transfer the proceeding to this Court
(id.). The court granted the petition based on respondent’s violation

of its own directive, i.e., Departnent of Correctional Services
Directive No. 4910 (V) (O (1), that petitioner had the right to be
present during the search of his cell. Respondent’s contention that

prison officials properly invoked the security exception contained in
that directive is raised for the first tine on appeal, and thus it is
not properly before us (see Ciesinski v Town of Aurora, 202 AD2d 984,
985; cf. Matter of Patterson v Coughlin, 198 AD2d 899, 900). In any
event, that contention lacks nmerit because the record is devoid of
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evi dence that “allowfing] petitioner to observe the search would
‘presen[t] a danger to the safety and security of the facility' ”
(Patterson, 198 AD2d at 900; see Matter of Johnson v Goord, 288 AD2d
525, 526; Matter of Gonzalez v Wonski, 247 AD2d 767, 768). MNbreover,
there is no indication that petitioner waived his right to observe the
search of his cell (see Matter of Vines v Goord, 19 AD3d 951, 952;
Matter of Mtchell v Goord, 266 AD2d 614, 615; see generally
Patterson, 198 AD2d at 900).

Al t hough we conclude that the court properly determ ned that
respondent violated its own directive and thus that the marihuana
found during the inproper search of petitioner’s cell could not form
the basis for the finding that petitioner violated the inmate rule in
guestion, we neverthel ess agree with respondent that there is
substantial evidence to support the Hearing Oficer’s finding of guilt
with respect to petitioner’s violation of the inmate rule. Thus,
respondent’s violation of its own directive “does not term nate the
proceedi ng” (CPLR 7804 [g]), and the court therefore should have
transferred the proceeding to this Court. The m sbehavior report set
forth that a correction officer had asked petitioner to exit his cell,
wher eupon he conducted a pat frisk of petitioner and discovered a
cel | ophane bag contai ni ng suspected contraband drugs in petitioner’s

right sock. It is undisputed that the frisk was conducted before the
search of petitioner’s cell. Subsequent testing revealed that the bag
contained 4.1 granms of marihuana. It is well established that a

written m sbehavior report may constitute substantial evidence of an
inmate’s m sconduct (see Matter of Perez v Wlnot, 67 Ny2d 615, 616;
People ex rel. Vega v Smth, 66 NY2d 130, 140). Al though petitioner
deni ed that drugs were found on his person, that denial served only to
create a credibility issue that the Hearing Oficer was entitled to
resol ve agai nst petitioner (see Perez, 67 NY2d at 617; see generally
Matter of Foster v Coughlin, 76 NY2d 964, 966).

Based on the violation of the inmate rule, the Hearing Oficer
i nposed a penalty that included a |oss of good tine of 12 nonths. The
penal ty inposed, however, took into account the total quantity of
drugs, i.e., the 4.1 grans of mari huana di scovered on petitioner’s
person and the 29.8 grans recovered during the search of petitioner’s
cell. The Hearing O ficer expressly found that the total quantity
denonstrated an intent to distribute, which constituted “an
aggravating factor.” |Insofar as the record fails to specify what
penalty may have been inposed based sol ely upon the rmuch snaller
guantity of mari huana found on petitioner’s person, we nodify the
determ nati on by vacating the penalty inposed. Although there is no
need to remt the matter to respondent for the inposition of a new
penalty to the extent that petitioner has already served the penalty,
it is unclear fromthe record what portions of the penalty have been
served. W therefore remt the matter to respondent for
reconsi deration of that part of the penalty that has not already been
served, including reconsideration of the reconmended | oss of good tine
(see generally Matter of MFadden v Prack, 93 AD3d 1268; Matter of
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Monroe v Fischer, 87 AD3d 1300, 1301; Matter of Gonzalez v Goord, 8
AD3d 970, 971).

Entered: August 17, 2012 Frances E. Cafarell
Clerk of the Court
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KA 09- 02641
PRESENT: SM TH, J.P., FAHEY, PERADOTTO, LINDLEY, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

PATRI CK GUI LLORY, ALSO KNOWN AS TI MOTHY
HUNTER, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SCClI ETY, SYRACUSE ( KRI STEN MCDERMOTT OF
COUNSEL), FOR DEFENDANT- APPELLANT.

WLLIAM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (JAMES P. MAXWELL
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Suprenme Court, Onondaga County
(John J. Brunetti, A J.), rendered February 27, 2009. The judgnent
convi cted defendant, upon his plea of guilty, of burglary in the third
degr ee.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Menorandum  On appeal froma judgnment convicting him upon his
guilty plea, of burglary in the third degree (Penal Law § 140.20),
def endant contends that his sentence nmust be vacated because he was
sentenced as a second felony offender and the People did not file a
predi cate fel ony of fender statenent, as required by CPL 400. 21.
Def endant failed to preserve that contention for our review (see
People v Pellegrino, 60 Ny2d 636, 637; People v Butler, 96 AD3d 1367,
1368; People v Mateo, 53 AD3d 1111, 1112, |v denied 11 NY3d 791). 1In
any event, by admtting in open court that he had been convicted of a
prior felony offense in New York within the past 10 years, defendant
wai ved strict conpliance with CPL 400. 21 (see People v Perez, 85 AD3d
1538, 1541; People v Vega, 49 AD3d 1185, 1186, |v denied 10 NY3d 965).

Entered: August 17, 2012 Frances E. Cafarel
Clerk of the Court
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CAE 12- 01454
PRESENT: SCUDDER, P.J., PERADOTTO, LINDLEY, AND SCON ERS, JJ.

IN THE MATTER OF STEPHANI E PAROBEK AND SEAN M
RYAN, PETI TI ONERS- APPELLANTS,

\% MEMORANDUM AND ORDER

JOSEPH A, MASCI A AND COWM SSI ONERS DENNI S E
WARD AND RALPH M MOHR, CONSTI TUTI NG THE BOARD
OF ELECTIONS OF THE COUNTY OF ERI E
RESPONDENTS- RESPONDENTS.

CANTOR, DOLCE & PANEPI NTO, P.C., BUFFALO (SEAN E. COONEY OF COUNSEL),
FOR PETI TI ONERS- APPELLANTS.

LAW OFFI CE OF JOSEPH G MAKOWBKI, BUFFALO (JOSEPH G- MAKOWSKI OF
COUNSEL), FOR RESPONDENT JOSEPH A. MASCI A

Appeal from an order of the Suprene Court, Erie County (John F.
O Donnell, J.), entered August 8, 2012 in a proceeding pursuant to the
El ection Law. The order dism ssed the petition.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Petitioners commenced this proceeding seeking, inter
alia, to invalidate the designating petitions of Joseph A Mascia
(respondent) nominating himas a candidate for the office of New York
State Assenbly Menber, District 149, in the Denocratic prinmary
el ection to be held on Septenber 13, 2012. Petitioners contend that
respondent’ s designating petitions should be invalidated because he is
“simul taneously running” for two offices, only one of which he may
hold if elected. W reject that contention.

We note at the outset that petitioners’ contention is based on
their erroneous assertion that respondent is “sinultaneously running”
for two offices. The record establishes that respondent was el ected
to the position of Tenant Menber of the Board of Conm ssioners of the
Buf fal o Muni ci pal Housing Authority in an election that took place in
June, while the Denocratic primary election for the New York State
Assenbly is, as noted, scheduled for Septenber 13, with the general
el ection to occur in Novenber. W thus conclude that the cases relied
upon by petitioners in support of their contention are
di stingui shabl e, inasnuch as the chall enged candi dates therein were
seeking two or nore offices on the sane ballot at the sanme tine (see
e.g. Matter of Lufty v Gangem , 35 Ny2d 179, 181; Matter of Burns v



o 846
CAE 12- 01454

Wltse, 303 NY 319, 322-323; Matter of Lawence v Spel man, 264 AD2d
455, 455-456, |v denied 93 Ny2d 813; see also Matter of Phillips v
Suffol k County Bd. of Elections, 21 AD3d 509, 510).

In any event, even assum ng, arguendo, that respondent is
si mul taneously running for two offices, we conclude that there is no
constitutional or statutory provision preventing himfromserving in
both offices if he is elected to the State Assenbly. Petitioners’

reliance on NY Constitution, art IIl, 8 7, is msplaced. Pursuant to
that constitutional provision, nmenbers of the Legislature nay not be
“appointed to any office . . . under the governnent of the . . . state

of New York, or under any city government” in which they shall receive
conpensati on (enphasis added). Here, however, the Tenant Menber
office in question is an elected position, not an appoi nted position.
W reject petitioners’ contention that the two offices in question are
inconpatible and that the “spirit and intent of the El ection Law
therefore prohibits such a dual nom nation (Burns, 303 NY at 323). In
our view, there is no conflict preventing respondent fromfully
executing the duties of the two positions sought, because a Menber of
the State Assenbly has neither direct authority over nor invol venment
with the Buffal o Municipal Housing Authority (see 1976 Ops Atty Cen
No. 338; see generally People ex rel. Ryan v G een, 58 Ny 295, 304-
305; Matter of Smth v Dillon, 267 App Div 39, 43).

In light of our determ nation, we do not address petitioners’
remai ni ng contentions.

Entered: August 17, 2012 Frances E. Cafarel
Clerk of the Court
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