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Appeal from a judgnment of the Jefferson County Court (KimH.
Martusewi cz, J.), rendered May 24, 2010. The judgnent convicted
def endant, upon a jury verdict, of course of sexual conduct against a
child in the first degree, course of sexual conduct against a child in
t he second degree and endangering the welfare of a child (two counts).

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirned.

Menorandum  On appeal froma judgnment convicting himfollowng a
jury trial of, inter alia, course of sexual conduct against a child in
the first degree (Penal Law 8§ 130.75 [1] [a]) and course of sexual
conduct against a child in the second degree (8 130.80 [1] [b]),
def endant contends that he is entitled to a new trial because County
Court erred in allowing the victimto testify about an uncharged
i ncident of sexual touching. W reject that contention. The
chal I enged testinony was the result of a question during redirect
exam nation by the prosecutor, who asked the victimwhere the first
i nci dent of sexual touching took place. |In response, and over defense
counsel’s objection, the victimtestified that she was first touched
by def endant at her grandparents’ hone. The grandparents did not |ive
in the Village of C ayton, where, according to the indictnment, all of
t he charged offenses occurred. W neverthel ess conclude that the
testinony in question was adm ssible “to conplete the narrative of
[the] events charged in the indictnment,” and to provide “necessary
background i nformation” (People v Workman, 56 AD3d 1155, 1156, |v
denied 12 NY3d 789 [internal quotation marks omtted]; see People v
Justice, 99 AD3d 1213, 1215, Iv denied 20 NY3d 1012; People v Bassett,
55 AD3d 1434, 1436, |v denied 11 Ny3d 922). W note that the victim
did not testify to any specific acts that were conmtted by defendant
at her grandparents’ hone. Defendant further contends that the court
thereby violated its pretrial ruling, which prohibited the People from
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presenting any evidence of sexual contact between defendant and the
victimthat occurred at the home of the victims grandparents unl ess
def endant opened the door to such testinony. Even assum ng, arguendo,
t hat defendant’s contention is preserved for our review (see generally
Peopl e v Shack, 86 Ny2d 529, 541-542), we neverthel ess agree with the
Peopl e that defense counsel opened the door to that Iimted testinony
during his cross-exam nation of the victim (see generally People v
Massi e, 2 Ny3d 179, 183-184; People v Mel endez, 55 Ny2d 445, 451).

We further conclude that, viewing the evidence in light of the
el enents of the crines as charged to the jury (see People v Daniel son
9 NY3d 342, 349), the verdict is not against the weight of the
evi dence (see generally People v Bl eakl ey, 69 NY2d 490, 495).

Al t hough there were m nor inconsistencies between the victinms trial
testinmony and her grand jury testinony, those inconsistencies did not
render her testinony incredible as a matter of | aw (see People v
Smth, 73 AD3d 1469, 1470, |v denied 15 Ny3d 778). This case turned
| argely upon the credibility of the victimand defendant, who al so
testified at trial, and we perceive no basis in the record for

di sturbing the jurors’ credibility determ nations (see People v
Massey, 61 AD3d 1433, 1433, |v denied 13 Ny3d 746).

Defendant failed to preserve for our review his contention that
he was denied a fair trial based on the testinmony of an expert w tness
with respect to child sexual abuse acconmopdati on syndrome (CSAAS) (see
Peopl e v Lawence, 81 AD3d 1326, 1327, |v denied 17 NY3d 797). In any
event, that contention lacks nerit. It is well settled that “[e]xpert
testimony concerning CSAAS is adnmissible to assist the jury in
under st andi ng the unusual conduct of victins of child sexual abuse
where, as here, the testinony is general in nature and does ‘ not
attenpt to inpermssibly prove that the charged crinmes occurred ”
(People v Filer, 97 AD3d 1095, 1096, |v denied 19 Ny3d 1025, quoting
People v Carroll, 95 Ny2d 375, 387; see People v Goupil, 104 AD3d
1215, 1216; cf. People v Wllians, 20 NY3d 579, 582).

We reject defendant’s further contention that the court’s
evidentiary rulings during the cross-exam nation of prosecution
wi tnesses inpaired his ability to present a defense (see People v
Brown, 70 AD3d 1341, 1342, |v denied 14 NY3d 839). “[A]n accused s
right to cross-examne witnesses . . . is not absolute, and [t]he
scope of cross-examnation is wthin the sound discretion of the trial
court” (People v Glchrist, 98 AD3d 1232, 1232, |v denied 20 NY3d 932
[internal quotation marks omtted]; see People v Hayes, 17 Ny3d 46,
53, cert denied 565 US __ , 132 S C 844). In nmany of the instances
cited by defendant, in which the court sustained objections fromthe
Peopl e, the questions posed by defense counsel were either outside the
scope of direct exam nation or were previously asked and answered. In
ot her instances, after the court sustained objections to questions
posed by defense counsel, the questions were rephrased and the
Wi t nesses responded wi t hout further objection, and thus defendant
wai ved his contention with respect to those instances (see generally
People v Corby, 6 NY3d 231, 235-236; Glchrist, 98 AD3d at 1232;
Peopl e v Gonzal ez, 89 AD3d 1443, 1444-1445, |v denied 19 NY3d 973,
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reconsi deration denied 20 NY3d 932). In the remainder of the
i nstances, defense counsel’s |ine of questioning was deficient in an
evidentiary sense, i.e., the testinony he sought to elicit |acked a

proper foundation or constituted inperm ssible hearsay (see generally
Peopl e v Snyder, 159 AD2d 935, 935). W therefore conclude that the
court’s evidentiary rulings were proper and thus that defendant’s
ability to present a defense was not inpaired thereby (see Brown, 70
AD3d at 1342).

Def endant failed to preserve for our review his further
contention that he was denied a fair trial by prosecutorial m sconduct
based on comments nade by the prosecutor during his opening and
closing statenents. Defendant either failed to object to the
al | egedly inproper coments (see People v Gonzal ez, 81 AD3d 1374,
1374; People v Smth, 32 AD3d 1291, 1292, |v denied 8 NY3d 849), or
hi s objections were sustained without any request for a curative
instruction and the court is thus deemed to have corrected any error
to defendant’s satisfaction (see People v Peters, 98 AD3d 587, 589-
590, |v denied 20 NY3d 934). In any event, we conclude that the
comments were not so egregious as to deny defendant a fair trial (see
People v Di zak, 93 AD3d 1182, 1184, |v denied 19 NY3d 972,
reconsi deration deni ed 20 NY3d 932; People v Jacobson, 60 AD3d 1326,
1328, |v denied 12 NY3d 916).

Finally, with respect to defendant’s contention that he was
deni ed effective assi stance of counsel, we note that the
constitutional right to effective assistance of counsel “does not
guarantee a perfect trial, but assures the defendant a fair trial”
(People v Flores, 84 Ny2d 184, 187). Having exam ned the record
bef ore us, we conclude that “the evidence, the law, and the
ci rcunstances of [this] particular case, viewed in totality and as of
the tinme of the representation, reveal that the attorney provided
meani ngf ul representation” (People v Baldi, 54 Ny2d 137, 147), and
thus it cannot be said that defendant was deprived of a fair trial.

Ent ered: June 28, 2013 Frances E. Caf arel
Cerk of the Court
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Appeal from a judgnment of the Suprene Court, Monroe County (John
M Owens, J.), entered Decenber 7, 2011. The judgnent, inter alia,
granted sole | egal custody of the parties’ children to plaintiff.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously nodified on the | aw by vacating the award of child support
to plaintiff and the provision concerning counsel fees and as nodified
the judgnent is affirnmed without costs and the matter is remtted to
Suprene Court, Monroe County, for a determ nation of the anount of
child support to be awarded to defendant and for further proceedi ngs
concerning counsel fees in accordance with the follow ng Opi nion by
LINDLEY, J.: In this matrinonial action, defendant w fe appeals from
an order issued by the Judicial Hearing Oficer (JHO who presided
over the parties’ nonjury trial. Defendant attributes nmultiple errors
to the JHO, whose order was | ater subsuned in a judgnent of divorce
entered in Suprene Court. Although no appeal lies fromthe order,
exerci se our discretion to treat the notice of appeal as valid and
deem t he appeal [as] taken fromthe judgnent” (Hughes v Hughes, 84
AD3d 1745, 1746; see CPLR 5520 [c]; N chols v N chols [appeal No. 1],
291 AD2d 875, 875).

we

W reject defendant’s challenge to the JHO s custody
determ nation, which awards sole | egal custody of the parties’ two
children to plaintiff father, with shared physical custody. Pursuant
to the residency schedule set by the JHO the parties spend equal tine
with the children. Defendant does not object to the residency
schedul e, but instead contends that the parties should have been
awarded joint |egal custody. W reject that contention. The evidence
at trial established that the parties have an acrinonious relationship
and are not able to communicate effectively with respect to the needs
and activities of their children, and it is well settled that joint
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custody is not feasible under those circunstances (see Matter of
Orzech v N kiel [appeal No. 1], 91 AD3d 1305, 1305-1306; Matter of
York v Zullich, 89 AD3d 1447, 1448; Matter of Vasquez v Barfield, 81
AD3d 1398, 1399). Although, as defendant suggests, the JHO coul d have
fashi oned a custody award whereby each parent has sol e deci si on- maki ng
authority over certain aspects of the children's lives (see Matter of
Del gado v Frias, 92 AD3d 1245, 1245; Wdeman v Wdenman, 38 AD3d 1318,
1319; see al so Chanberlain v Chanberlain, 24 AD3d 589, 591-592), it
cannot be said that the JHO abused his discretion in refusing to do so
(see Wdenan, 38 AD3d at 1319; see generally Brainman v Brai man, 44
NY2d 584, 589-590). W note that, although the Attorney for the

Chil dren proposed a “zones of influence” custody arrangenent at trial,
he has since changed his position and, in his brief on appeal, he
seeks affirmance of the judgment insofar as it awards sol e |egal
custody to plaintiff.

We agree with defendant, however, that the court erred in
awar di ng child support to plaintiff and that the court instead should
have awarded child support to her. It is well settled that in shared
resi dency arrangenents, where neither parent has the children for a
majority of the tine, the party with the higher incone is deened to be
t he noncustodi al parent for purposes of child support (see Matter of
Di sidoro v Disidoro, 81 AD3d 1228, 1229, |v denied 17 NY3d 705;
Eberhardt-Davis v Davis, 71 AD3d 1487, 1487-1488; Matter of Moore v
Shapiro, 30 AD3d 1054, 1055; Baraby v Baraby, 250 AD2d 201, 204; see
general ly Bast v Rossoff, 91 NY2d 723, 726-727). Here, as noted, the
resi dency schedule affords the parties equal tinme with the children,
and thus neither party has the children for the majority of the tine.
| nasmuch as plaintiff’s incone exceeds that of defendant —at the tine
of trial, plaintiff earned $134,924.48 annually, while the JHO i nputed
i ncome of $25,000 to defendant, whose actual earnings were $14,109. 53
—plaintiff is the “noncustodial” parent and, as such, he nust pay
child support to defendant.

It is true, as plaintiff points out, that the above-cited cases
i nvol ve awards of joint |egal custody, whereas he was awarded sol e
| egal custody; that fact, however, should not affect the child support
determination. Although the award of sole legal custody to plaintiff
allows himto nake inportant decisions in the children’s lives, that
deci si on-maki ng authority does not increase his child-related costs.
A parent’s child-related costs are dictated by the amount of time he
or she spends with the children, and, here, plaintiff spends no nore
time with the children than does defendant. W note, noreover, that
there is already a significant disparity in the parties’ incones, and
an award of child support to plaintiff would only widen that gulf. In
our view, the children's standard of living should not vary so
drastically fromone parent’s house to the other.

Thus, under the circunstances of this case —where plaintiff has
sol e | egal custody, but the residency schedule affords the parents
equal time with the children —an award of child support to defendant
will best “assure that [the] children will realize the maxi num benefit
of their parents’ resources and continue, as near as possible, their
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preseparation standard of living in each househol d” (Baraby, 250 AD2d
at 204). W therefore conclude that the judgnent should be nodified
accordingly, and the matter is remtted to Suprene Court for a

determ nation of the appropriate anount of child support to be awarded
to defendant.

W reject defendant’s further contention that she was entitled to
an award of maintenance. Considering the factors set forth in
Donestic Relations Law §8 236 (B) (6) (a), we conclude that the JHO s
determ nation with respect to maintenance is supported by the record
(see generally Hartog v Hartog, 85 NY2d 36, 50-51; cf. Larsen v
Larsen, 270 AD2d 20, 20-21).

In her remaining contention, defendant asserts that JHO failed to
set forth the required reasons for the denial of her request for an
award of counsel fees, and that the provision concerning counsel fees
must therefore be vacated. W agree. There is a “rebuttable
presunption that counsel fees shall be awarded to the |ess nonied
spouse” (Donestic Relations Law 8§ 237 [a]; see Piacente v Piacente, 93
AD3d 1189, 1189), and defendant herein is by far the | ess nonied
spouse. The JHO was thus required to articul ate why defendant is not
entitled to an award of counsel fees (see generally Cheruvu v Cheruvu,
61 AD3d 1171, 1174-1175). W therefore conclude that the judgnent
shoul d be further nodified by vacating the provision concerning
counsel fees, and the matter should be further remtted to Suprene
Court to “articulate its reasons for [its] denial [of an award of
counsel fees to defendant] or, in the alternative, to reconsider its
determ nation” (id.; see generally McCoy v McCoy, 254 AD2d 732, 733;
Mann v Mann, 244 AD2d 928, 930).

Accordi ngly, we conclude that the judgnment should be nodified and
the matter should be remtted to Suprenme Court in conformance with our
deci si on herein.

Entered: June 28, 2013 Frances E. Caf arel
Cerk of the Court
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Appeal s from an order of the Suprenme Court, N agara County
(Cat herine Nugent Panepinto, J.), entered February 1, 2012. The order
deni ed the notions of defendants to dismss the conplaint, and granted
the cross notion of plaintiff for |eave to anmend the conpl aint.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Plaintiff comrenced this malicious prosecution
action after he was arrested and indicted for the death of his seven-
nmont h-ol d daughter. Supreme Court, inter alia, denied the notions of
def endants i nsofar as they sought to dism ss the conplaint, and
def endants now appeal. W affirm

On these notions to dism ss, we accept the facts alleged in the
conplaint as true and accord plaintiff the benefit of every favorable
i nference (see Daley v County of Erie, 59 AD3d 1087, 1087-1088).
According to plaintiff, his daughter fell froma couch and struck her
head on a television tray the day before she died. The fall left a
mark on the infant’s forehead. She died the follow ng evening after
she st opped breathing, and defendant Janmes J. Wytash, M D., the Chief
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Medi cal Exam ner of Erie County, conducted an autopsy the day after
her death. Defendant University at Buffal o Pathol ogists, Inc.

provi ded Wytash’s services to defendant County of Erie pursuant to a
contract. The County of Erie, in turn, provided defendant County of
Ni agara with forensic autopsy services pursuant to a contract.

Wyt ash concl uded that the infant’s death was caused by conplications
froma head injury, wwth a respiratory infection as a contributing
factor, but ultimately concluded that the cause of death was
undet er m ned.

Def endant C audette Cal dwell, Esqg., an assistant district
attorney with the Niagara County District Attorney’s Ofice,
recommended in June 2009 that the case be closed. Plaintiff alleged
that his estranged wife thereafter contacted Cal dwel|l and convi nced
her to reopen the investigation. Caldwell allegedly told Wytash that
“no crimnal prosecution would be possible unless evidence could be
presented to the grand jury that would place the tine of the head
injury to no nore than six hours prior to the time of [the infant’s]
death.” Wytash allegedly fabricated findings that had no scientific
basi s, which were conmunicated to the police and later to a grand
jury. Plaintiff was indicted for two counts of crimnally negligent
hom ci de and one count of manslaughter. After receiving an affidavit
fromplaintiff’s expert challenging the testinony of Wytash before
the grand jury, the Niagara County District Attorney’'s Ofice noved to
dism ss the indictnment, and the notion was grant ed.

The four elenments of a cause of action for malicious prosecution
are “that a crimnal proceeding was conmenced; that it was term nated
in favor of the accused; that it |acked probabl e cause; and that the
proceedi ng was brought out of actual malice” (Cantalino v Danner, 96
NY2d 391, 394; see Broughton v State of New York, 37 Ny2d 451, 457,
cert denied sub nom Schanbarger v Kellogg, 423 US 929; N chols v
Xerox Corp., 72 AD3d 1501, 1502). The County of Erie contends that
plaintiff “failed to denonstrate” that the County of Erie, either on
its own or as the enployer of Wytash, comrenced or continued a
crimnal proceeding against plaintiff. The County of Erie inproperly
rai ses that contention for the first time on appeal (see C esinski v
Town of Aurora, 202 AD2d 984, 985). 1In any event, it is wthout
merit. On this notion to dismss, we need only determ ne “whether the
facts as alleged fit wthin any recogni zabl e | egal theory” (Leon v
Martinez, 84 Ny2d 83, 87-88). Although plaintiff was investigated in
Ni agara County, was arrested in N agara County, was indicted in
Ni agara County, and was ultimtely exonerated in N agara County, a
person nmay be liable for malicious prosecution for conmencing a
crimnal proceeding where the person “played an active role in the
prosecution, such as giving advi ce and encouragenent or inportuning
the authorities to act” (Viza v Town of Geece, 94 AD2d 965, 966
appeal dism ssed 64 Ny2d 776). Here, the allegations in the conplaint
sufficiently state that Wytash, as the enployee of the County of
Erie, played such an active role in the prosecution by giving fal se
findings to the police and false testinony to the grand jury.

W reject the contention of the County of N agara and Cal dwel |
that plaintiff failed to state a cause of action for malicious
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prosecution against themw th respect to the elenment of |ack of
probabl e cause for the crimnal proceeding. Once a suspect has been
indicted, the grand jury action creates a presunption of probable
cause (see Colon v Gty of New York, 60 Ny2d 78, 82, rearg denied 61
NY2d 670; Santiago v City of Rochester, 19 AD3d 1061, 1062). *“If
plaintiff is to succeed in his malicious prosecution action after he
has been indicted, he nust establish that the indictnent was produced
by fraud, perjury, the suppression of evidence or other police conduct
undertaken in bad faith” (Colon, 60 NYy2d at 83). Here, the conpl aint
sufficiently alleges fraud, perjury, and conduct undertaken in bad
faith. Plaintiff alleged that the police concluded in their initial

i nvestigation, based upon statenents by Wytash, that the infant’s
death was accidental, and the case was closed. However, after
plaintiff’s wife spoke with Caldwell, Caldwell allegedly began a
canpaign to bring charges against plaintiff despite know ng that
plaintiff’s wife was giving inconsistent information. Plaintiff

al l eged that Cal dwell encouraged or coached Wytash to provide fal se
information to the police and false testinony to the grand jury
regarding the infant’s cause of death and tine of death. Plaintiff
further alleged that Cal dwell and Wytash were aware that the
informati on was not nentioned in the autopsy report, was not supported
by any docunent, and had no scientific basis.

The County of Erie, the County of Niagara, and Cal dwell contend
that plaintiff failed to state a cause of action against themfor
mal i ci ous prosecution because plaintiff did not allege any speci al
duty that was owed by themto him In a negligence-based claim
against a nunicipality, a plaintiff nust allege that a special duty
exi sted between the municipality and the plaintiff (see Valdez v City
of New York, 18 NY3d 69, 75; Laratro v Gty of New York, 8 NY3d 79
82-83). Such a requirenent is wholly distinct fromany i munity
defense (see Valdez, 18 NY3d at 77-78). Plaintiff, however, withdrew
his cause of action for negligent hiring, training, and supervision
and is asserting a cause of action only for malicious prosecution. As
previ ously noted herein, however, the existence of a special duty owed
to the plaintiff is not an el enent of that cause of action (see
Cantal i no, 96 Ny2d at 394).

We reject the contention of the County of N agara and Cal dwel |
that the conplaint fails to state a cause of action against them
because they are entitled to prosecutorial imunity. Prosecutorial
i munity provides absolute inmmunity “for conduct of prosecutors that
was ‘intimtely associated with the judicial phase of the crimnal
process’ 7 (Buckley v Fitzsi mons, 509 US 259, 270, quoting Inbler v
Pacht man, 424 US 409, 430; see Rodrigues v City of New York, 193 AD2d
79, 85), i.e., conduct that involves “ ‘initiating a prosecution and
in presenting the State’s case’ ” (Johnson v Kings County Dist.
Attorney’'s Of., 308 AD2d 278, 285, quoting Inbler, 424 US at 431; see
Cunni ngham v State of New York, 71 AD2d 181, 182). Thus, a
prosecutor’s conduct in preparing for those functions may be
absol utely immune, but acts of investigation are not (see Buckl ey, 509
US at 270). Prosecutors are afforded only qualified i munity when
acting in an investigative capacity (see id. at 275; Johnson, 308 AD2d
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at 285; Caude H v County of Oneida, 214 AD2d 964, 965). The focus
is on the conduct for which immunity is clainmed (see Buckley, 509 US
at 271). It is therefore the case that, where the prosecutor advises
the police (see Burns v Reed, 500 US 478, 493-495) or perforns

i nvestigative work in order to decide whether a suspect should be
arrested (see Buckley, 509 US at 273-275), the prosecutor is not
entitled to absolute imunity.

We reject the contention of the County of N agara and Cal dwel |
that, according to the allegations in the conplaint, Caldwell was
sinply evaluating the evidence assenbl ed by the police and thus that
they are entitled to absolute imunity. The police interviewed
plaintiff and spoke with plaintiff’s wife and Wytash. Based on their
i nvestigation, including information they received from Wytash, they
told plaintiff that they believed the incident was an accident, and
Cal dwel | recommended that the case be closed. However, plaintiff
al l eges that Caldwell spoke with Wytash after speaking with
plaintiff’s wife and coached or encouraged himto |lie about the cause
of death and the tinme of the head injury. Wytash fabricated findings
and gave themto the police, and plaintiff was indicted on the charges
after Wwytash testified before the grand jury. Inasnuch as the case
was closed at the tinme she spoke with Wytash, it cannot be said that
Cal dwel | was sinply evaluating the evidence. Rather, she was
perform ng investigative functions, which are not protected by
absolute imunity (see Buckley, 509 US at 274; Della Pietra v State of
New York, 125 AD2d 936, 938, affd 71 Ny2d 792). W also reject the
contention of the County of N agara and Caldwell that they were
entitled to qualified immunity. Qualified imunity shields a
government enployee fromliability except where the acts were nmade in
bad faith or the action was taken wi thout a reasonabl e basis (see
Arteaga v State of New York, 72 Ny2d 212, 216; Della Pietra, 71 Nvad
at 798). Here, plaintiff alleged that Caldwell’s actions were made in
bad faith, thus precluding application of the defense of qualified
immunity at this stage of the litigation (cf. Arzeno v Mack, 39 AD3d
341, 342).

Finally, we reject the contention of defendants that the
conplaint fails to state a cause of action against themfor nalicious
prosecution because they are entitled to absol ute governnent al
immunity. The governnmental function immunity defense “shiel d[s]
public entities fromliability for discretionary actions taken during
t he performance of governmental functions” (Val dez, 18 NY3d at 76).
This limtation on liability * ‘reflects a value judgnent that—-despite
injury to a nmenber of the public—+the broader interest in having
government officers and enpl oyees free to exercise judgnent and
di scretion in their official functions, unhanpered by fear of second-
guessing and retaliatory lawsuits, outweighs the benefits to be had
frominposing liability for that injury’ ” (Mon v Cty of New York, 78
NY2d 309, 313, rearg denied 78 NyY2d 1124; see Haddock v City of New
York, 75 Ny2d 478, 484; Arteaga, 72 NyY2d at 216).

“Whet her an action of a governmental enployee or official is
cl oaked with any governnental imunity requires an analysis of the
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functions and duties of the actor’s particular position and whet her
they inherently entail the exercise of sone discretion and judgnment

. . If these functions and duties are essentially clerical or routine,
no imunity will attach” (Mon, 78 NY2d at 313; see Arteaga, 72 Ny2d at
216). Discretionary acts “invol ve the exercise of reasoned judgnent
whi ch could typically produce different acceptable results whereas a
m ni sterial act envisions direct adherence to a governing rule or
standard with a conpul sory result” (Tango v Tul evech, 61 Ny2d 34, 41,
see Lauer v Gty of New York, 95 Ny2d 95, 99; Haddock, 75 Ny2d at
484). |If a functional analysis shows that the enployee s position is
sufficiently discretionary, then the nunicipal defendant nust al so
show “that the discretion possessed by its enployees was in fact
exercised in relation to the conduct on which liability is predicated”
(Val dez, 18 NY3d at 76; see Mon, 78 NY2d at 313 [“(I)t nust then be
determ ned whet her the conduct giving rise to the claimis related to
an exercise of that discretion”]). “[Jovernnental inmmunity does not
attach to every action of an official having discretionary duties but
[attaches] only to those involving an exercise of that discretion”
(Mon, 78 Ny2d at 313; see Haddock, 75 Ny2d at 485).

Here, the functions and duties of Wytash in his capacity as the
Medi cal Exam ner include conducting an autopsy, reporting his findings
to the police, and testifying before a grand jury. The functions and
duties of Caldwell in her capacity as an assistant district attorney
i ncl ude eval uating the evidence assenbled by police officers. Those
functions and duties are discretionary (see Min, 78 Ny2d at 313-314).
Based on plaintiff’s allegations, however, it cannot be said that the
conduct of Wytash and Caldwell was related to an exercise of their
di scretionary duties. Plaintiff alleged that Wytash fabricated
findings and gave testinony that was not included in his autopsy
report, and that Cal dwell coached Wytash to lie. That all eged
conduct plainly did not involve the exercise of “reasoned judgnent
whi ch could typically produce different acceptable results” (Tango, 61
NY2d at 41).

Entered: June 28, 2013 Frances E. Caf arel
Cerk of the Court
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IN THE MATTER OF DANI EL F. KENNEDY,
PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER

ASHLEY LAUREN KENNEDY, RESPONDENT- RESPONDENT.

KRI STIN KOZLOABKI, ESQ, ATTORNEY FOR THE
CHI LDREN, APPELLANT.

BERNADETTE M HOPPE, BUFFALO, FOR PETI TI ONER- APPELLANT.

KRI STIN KOZLOABKI , ATTORNEY FOR THE CHI LDREN, CHEEKTOWMNAGA, APPELLANT
PRO SE.

EUGENE P. ADAMS, BUFFALO, FOR RESPONDENT- RESPONDENT.

Appeal s froman order of the Famly Court, Erie County (Tracey A
Kassman, R ), entered March 19, 2012 in a proceedi ng pursuant to
Famly Court Act article 6. The order, anong other things, designated
respondent the primary residential custodian of the subject children.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the | aw wi thout costs and the matter is
remtted to Famly Court, Erie County, for further proceedings in
accordance with the followi ng Menorandum Petitioner father and the
Attorney for the Children (hereafter, appellants) appeal from an order
in a proceeding pursuant to Famly Court Act article 6 that, inter
alia, awarded primary physical custody of the parties’ two children to
respondent nother. Appellants contend that Famly Court’s
determ nation | acked a sound and substantial basis in the record, that
the court relied on a flawed expert evaluation, that the court failed
to consider all of the factors in determ ning the best interests of
the children, and that the court m sapplied the standard set forth in
Tropea v Tropea (87 NY2d 727) in reaching its determ nation. W
conclude that the expert’s report relied upon by the court was of
“*limted utility” ” inasnmuch as it highlighted chall enges faced by
the father and downpl ayed sim | ar chall enges faced by the nother
(Matter of Dobies v Brefka, 83 AD3d 1148, 1151-1152). W reject
appel lants’ remaining contentions. In any event, this Court has been
advi sed of facts and circunstances that have changed during the
pendency of the appeal, and we therefore conclude that “the record
before us is no longer sufficient for determ ning [the nother’s]
fitness and right” to primary physical custody of the children (Matter
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of Mchael B., 80 Ny2d 299, 318). Specifically, in deciding the
custody issue in the nother’'s favor, the court relied on evidence that
t he not her had becone sel f-supporting and was living in her own
apartnent. W have now been inforned, however, that the nother has
since |l ost her job and her apartnent and has noved in with her own
nother. We therefore reverse the order and renmit the matter to Famly
Court for an expedited hearing on the issue whether the alleged change
of circunstances affects the best interests of the children.

Entered: June 28, 2013 Frances E. Caf arel
Cerk of the Court
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PRESENT: SCUDDER, P.J., SM TH, CENTRA, AND LI NDLEY, JJ.

IN THE MATTER OF MARGARET VAN TCL, | NDI VI DUALLY
AND DO NG BUSI NESS AS CVT PROPERTI ES,
PETI TI ONER- APPELLANT,

Vv MVEMORANDUM AND ORDER
CI TY OF BUFFALO, CI TY OF BUFFALO FI RE DEPARTMENT,

GARNELL W VH TFI ELD, JR, AND CI TY OF BUFFALO
FI RE | NVESTI GATI ON UNI T, RESPONDENTS- RESPONDENTS.

TRONCLONE & SURGALLA, P.C., HAMBURG ( GERARD A. STRAUSS OF COUNSEL),
FOR PETI TI ONER- APPELLANT.

TI MOTHY A. BALL, CORPORATI ON COUNSEL, BUFFALO (CI NDY T. COCOPER OF
COUNSEL), FOR RESPONDENTS- RESPONDENTS.

Appeal from a judgment (denoni nated order) of the Suprene Court,
Erie County (Diane Y. Devlin, J.), entered Novenber 14, 2011 in a
proceedi ng pursuant to CPLR article 78. The judgnent dism ssed the
petition.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed w t hout costs.

Menorandum  Petitioner conmenced this CPLR article 78 proceedi ng
seeking to conpel respondents to conduct an investigation, pursuant to
CGeneral Municipal Law 8 204-d, into two fires at two rental properties
she owned. Suprene Court properly dism ssed the petition on the
ground that the proceeding was not tinmely commenced. W note at the
outset that the relief requested in the petition is in the nature of
mandanus to conpel inasmuch as petitioner seeks to “conpel the
performance of a mnisterial act [inposed] by law (Matter of De MIlio
v Borghard, 55 NyY2d 216, 220; see Matter of Heck v Keane, 6 AD3d 95,
99). In such a proceeding, the four-nmonth statute of limtations
begins to run when a respondent refuses a petitioner’s demand that it
“performits duty” (CPLR 217 [1]; see Matter of Schwartz v Morgent hau,
23 AD3d 231, 233, affd 7 NY3d 427; Austin v Board of H gher Educ. of
Cty of NY., 5 Ny2d 430, 442). The petitioner’s “demand nust be nade
within a reasonable tine after the right to nake the demand occurs”
(Matter of Devens v Gokey, 12 AD2d 135, 136, affd 10 Ny2d 898; see
Matter of Densnore v Altmar-Parish-WIlIlianmstown Cent. Sch. Dist., 265
AD2d 838, 839, |v denied 94 Ny2d 758). Here, petitioner nade a
February 8, 2010 witten demand to the Erie County District Attorney’s
Ofice to conduct a further investigation. The Erie County D strict
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Attorney’s O fice, however, is not a naned respondent, and we concl ude
that petitioner “unreasonably delayed” in failing to make the demand
to respondents on February 8, 2010 and that “this proceeding is barred
by | aches” (Densnore, 265 AD2d at 839).

In light of our determ nation, we need not address the issue
whet her the petition failed to state a cause of action for which
relief can be granted.

Entered: June 28, 2013 Frances E. Cafarell
Cerk of the Court
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ELECTRI CAL WASTE RECYCLI NG GROUP, LI M TED,
PLAI NTI FF- RESPONDENT,

\% MEMORANDUM AND ORDER

ANDELA TOOL & MACHI NE, I NC., FORMERLY KNOMWN AS
ANDELA PRODUCTS, LTD., DEFENDANT- APPELLANT.

STEWART BERNSTI EL & REBAR, LLC, NEW YORK CI TY (CATHLEEN K. REBAR OF
COUNSEL), FOR DEFENDANT- APPELLANT.

DI NOVO PRI CE ELLWANGER & HARDY LLP, AUSTIN, TEXAS (JAY D. ELLWANGER,
OF THE TEXAS AND CALI FORNI A BARS, ADM TTED PRO HAC VI CE, OF COUNSEL),
AND FELT EVANS, LLP, CLINTON, FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, Herkinmer County
(Norman |. Siegel, A J.), entered Septenber 4, 2012. The order, anong
ot her things, denied the notion of defendant for summary judgnent.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the |aw by granting defendant’s notion in part
and di sm ssing the seventh cause of action and as nodified the order
is affirmed w t hout costs.

Menorandum City Electrical Factors/Matrix-Direct-Recycle (MR),
which was plaintiff’s predecessor in interest, entered into two
separate contracts with defendant. Pursuant to the first contract,
def endant was to supply MDR with an “El ectroni c-CRT Recycling System?”
Pursuant to the second contract, defendant was to supply MDR with a
“Fl uorescent Tube Recycling System” Each contract contai ned
identical limtation of liability provisions, which provided in
pertinent part that defendant would “not be responsible for any
indirect, special, incidental or consequential |oss or danage
what soever (including lost profits and opportunity costs) arising out
of any purchase order or respondi ng docunent issued as a result of
this proposal.”

After both systens allegedly failed, plaintiff commenced this
action, asserting causes of action for, inter alia, breach of
contract, strict products liability, negligence and a viol ation of
General Business Law 8 349. Defendant noved for sunmary judgment
di sm ssing the first amended conpl aint, and Suprenme Court denied the
notion in its entirety. W conclude that, wth the exception of the
section 349 cause of action, the court properly denied the notion.
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As a prelimnary nmatter, we reject plaintiff’s contention that
defendant failed to neet its initial burden on the notion because it
submtted an affidavit froman attorney |acking personal know edge.

Al t hough defendant’s attorney “did not assert any personal know edge
of the facts, his affirmation, to which were annexed [ nunerous]
exhibits, satisfied the statutory requirenents because it served as a
vehicle for the subm ssion of docunentary evidence” (State of New York
v Grecco, 43 AD3d 397, 399-400; see Branch Servs., Inc. v Cooper, 102
AD3d 645, 648; see generally Alvarez v Prospect Hosp., 68 NY2d 320,
325).

We |ikew se reject defendant’s contention that it was entitled to
summary judgnment di sm ssing those causes of action predicated on
recovery of indirect, special, incidental or consequential |oss or
damages on the ground that the Iimted liability clauses preclude such
recovery. Al though defendant established as a matter of |law that the
cl auses are neither unconscionabl e nor wholly void or unenforceabl e
(see Biotronik AA.G v Conor Medsystens Ireland, Ltd., 95 AD3d 724,
725-726; Noble Thread Corp. v Vormttag Assoc., 305 AD2d 386, 387), we
concl ude that defendant, as the novant, failed to neet its burden of
establishing “by conpetent evidence that there is no factual issue
barring the grant of summary judgnent in its favor” based on the
limted liability clauses (Banc of Am Sec. LLC v Solow Bldg. I1,
L.L.C., 47 AD3d 239, 245; see Corinno G vetta Constr. Corp. v New
York, 67 NY2d 297, 318-319; see generally Somrer v Federal Signal
Corp., 79 NY2d 540, 553-554). Thus, the burden never shifted to
plaintiff to raise a triable issue of fact (see generally Alvarez, 68
NY2d at 324).

Contrary to defendant’s further contention, the econom c |o0ss
doctrine does not preclude plaintiff fromrecovering in tort as a
matter of law. “Pursuant to that doctrine, a plaintiff my not
recover in tort against a manufacturer for economc loss that is
contractual ly based, ‘whether due to injury to the product itself or
consequential | osses flow ng therefromi ” (Hodgson, Russ, Andrews,
Wods & Goodyear v Isolatek Intl. Corp., 300 AD2d 1051, 1052, quoting
Bocre Leasing Corp. v General Motors Corp. [Allison Gas Turbine Div.],
84 Ny2d 685, 693). Wiere, however, there is harmto persons or
property other than the property that is the subject of the contract,
a plaintiff is entitled to recover in tort (see Adirondack Conbustion
Tech., Inc. v Unicontrol, Inc., 17 AD3d 825, 826-827; Hodgson, Russ,
Andrews, Wods & Goodyear, 300 AD2d at 1052-1053; Village of Goton v
Tokhei m Corp., 202 AD2d 728, 728-729, |v denied 84 Ny2d 801; Syracuse
Cabl esystenms v N agara Mbohawk Power Corp., 173 AD2d 138, 140-143).

The factors to consider are “the nature of the defect, the injury, the
manner in which the injury occurred, and the damages sought” (Hodgson,
Russ, Andrews, Wods & Goodyear, 300 AD2d at 1052; see Syracuse

Cabl esystens, 173 AD2d at 142-143). W conclude that defendant failed
to neet its initial burden on the notion with respect to the causes of
action sounding in tort because the evidence submtted by defendant
establishes that the nercury contam nation of plaintiff's facility,

whi ch was al |l egedly caused by defendant’s products, caused danage to
persons and property other than the property that was the subject of
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t he contracts.

Finally, we agree with defendant that the court erred in denying
the notion insofar as it sought summary judgment di sm ssing the
sevent h cause of action, alleging a violation of General Business Law
§ 349. W therefore nodify the order accordingly. “A plaintiff under
section 349 nust prove three elenents: first, that the chall enged act
or practice was consuner-oriented; second, that it was msleading in a
material way; and third, that the plaintiff suffered injury as a
result of the deceptive act” (Stutman v Chem cal Bank, 95 Ny2d 24, 29;
see Oswego Laborers’ Local 214 Pension Fund v Marine M dland Bank, 85
NY2d 20, 25-26). Defendant, as the novant, net its initial burden by
establishing, as a matter of law, that its conduct was not consumer-
oriented. The statute does not apply herein, inasmuch as the issues
rai sed “essentially [concern] . . . ‘private contract dispute[s]

. unique to these parties, not conduct which affects the consum ng
public at large” (New York Univ. v Continental Ins. Co., 87 Ny2d 308,
321; see Oswego Laborers’ Local 214 Pension Fund, 85 Ny2d at 25;
Cooper v New York Cent. Mut. Fire Ins. Co., 72 AD3d 1556, 1557-1558).

Entered: June 28, 2013 Frances E. Caf arel
Cerk of the Court
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KA 12-00892
PRESENT: SCUDDER, P.J., PERADOTTO, LINDLEY, AND SCONI ERS, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

HANI ABUHAMRA, DEFENDANT- APPELLANT.
(APPEAL NO. 1.)

LI PSI TZ GREEN SCI ME CAMBRI A LLP, BUFFALO (Tl MOTHY P. MJRPHY OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, 111, DI STRICT ATTORNEY, BUFFALO (NI CHOLAS T. TEXI DO
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Erie County Court (Thonas P.
Franczyk, J.), rendered July 13, 2010. The judgnment convi cted
def endant, upon a jury verdict, of assault in the second degree (two
counts), unlawful inprisonment in the second degree and cri m nal
contenpt in the first degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously nodified on the law by directing that the definite
sentence i nposed on count four of the indictnment shall run
concurrently with the determ nate sentences inposed on the renaining
counts of the indictnment and as nodified the judgnent is affirned.

Menorandum I n appeal No. 1, defendant appeals from a judgnent
convicting himfollowing a jury trial of, inter alia, tw counts of
assault in the second degree (Penal Law § 120.05 [1], [2]) and one
count of crimnal contenpt in the first degree (8 215.51 [b] [ivVv]).

I n appeal No. 2, defendant appeals froman order denying his notion
seeking to vacate the judgnment of conviction pursuant to CPL 440.10 on
the ground that he was denied effective assistance of counsel. As a
prelimnary matter, we conclude that County Court properly denied
defendant’s CPL 440. 10 notion wi thout a hearing inasnuch as “tri al
counsel, the only person who coul d have provided any materi al

i nformati on not already before the notion court, was deceased” (People
v Cotto, 259 AD2d 288, 289, |v denied 93 Ny2d 1002). W also note
that defendant failed to support the notion with his own sworn

al l egations (see CPL 440.30 [1] [a]), but instead submtted an unsworn
“affirmation.” Neverthel ess, because the court did not nake a finding
adverse to defendant on that ground, we decline to use it as a basis
for affirmng the order in appeal No. 2 (see People v Santana, 101
AD3d 1664, 1664, |v denied 20 NY3d 1103; see generally People v
Concepci on, 17 Ny3d 192, 194-196).
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We reject the contention of defendant, raised in each appeal,
that he was denied effective assistance of trial counsel. W agree
with the court’s determ nation on the CPL 440.10 notion that
defendant’s allegation that he withdrew his plea solely on the ground
that his attorney advised himthat he woul d never be convicted at
trial or, if convicted, that he would not receive a state prison
sentence, is contradicted by the record (see CPL 440.30 [4] [d] [i]).
We al so agree with the court’s determnation that there is no
reasonabl e possibility that the allegation is true (see CPL 440. 30 [4]
[d] [1i]). Wth respect to each of the remaining alleged instances of
i neffective assistance, we conclude that defendant failed to establish
the lack of a strategic basis for any of the alleged deficiencies (see
generally People v Rivera, 71 Ny2d 705, 709). W therefore concl ude
that the record establishes that defendant received neani ngful
representation fromtrial counsel (see generally People v Baldi, 54
Ny2d 137, 147).

Def endant failed to preserve for our review his contention in
appeal No. 1 that the People did not pronptly disclose certain
docurents, which he contends constitute Brady material (see generally
CPL 470.05 [2]). In any event, defendant’s contention is wthout
nmerit inasmuch as the information was turned over as Rosario materi al
prior to jury selection and thus defendant had anple tinme to use the
information (see People v Gonzal ez, 89 AD3d 1443, 1444, |v denied 19
NY3d 973, reconsideration denied 20 NY3d 932).

W reject defendant’s contention in appeal No. 1 that the
sentence is unduly harsh and severe. W neverthel ess concl ude t hat
the sentence is illegal insofar as the court directed that the
definite sentence inposed on count four of the indictnment shall run
consecutively to the determ nate sentences inposed on counts one and
two (see Penal Law 8 70.35; People v Still, 26 AD3d 816, 817, |lv
denied 6 NY3d 853). [Inasnuch as we cannot permt an illegal sentence
to stand (see People v Stubbs, 96 AD3d 1448, 1450, |v denied 19 NY3d
1001), we nodify the judgnment in appeal No. 1 accordingly (see Still,
26 AD3d at 817). Finally, we note that the certificate of conviction
erroneously states that defendant is obligated to pay restitution in
t he anpbunt of $1,268.81, rather than $1,261.87, and therefore it nust
be anmended to correct the clerical error (see generally People v
Saxton, 32 AD3d 1286, 1286-1287).

Entered: June 28, 2013 Frances E. Caf ar el
Cerk of the Court
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\% MEMORANDUM AND ORDER

HANI ABUHAMRA, DEFENDANT- APPELLANT.
(APPEAL NO. 2.)

LI PSI TZ GREEN SCI ME CAMBRI A LLP, BUFFALO (Tl MOTHY P. MJRPHY OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, 111, DI STRICT ATTORNEY, BUFFALO (NI CHOLAS T. TEXI DO
OF COUNSEL), FOR RESPONDENT.

Appeal , by perm ssion of a Justice of the Appellate D vision of
t he Suprenme Court in the Fourth Judicial Departnent from an order of
the Erie County Court (Thomas P. Franczyk, J.), dated June 5, 2012.
The order denied the notion of defendant to vacate a judgnent of
convi ction pursuant to CPL 440. 10.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed.

Same Menorandum as in People v Abuhanra ([appeal No. 1] __ AD3d
_ [June 28, 2013]).

Entered: June 28, 2013 Frances E. Caf arel
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

696

OP 12-02353
PRESENT: SCUDDER, P.J., PERADOTTO, LINDLEY, AND SCONI ERS, JJ.
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HON. JOHN H. CRANDALL, COUNTY AND SURROGATE COURT
JUDGE, RESPONDENT.

TODD D. BENNETT, HERKI MER, FOR PETI TI ONER

ERI C T. SCHNElI DERVAN, ATTORNEY GENERAL, ALBANY (FRANK BRADY OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (initiated in the
Appel l ate Division of the Supreme Court in the Fourth Judici al
Department pursuant to CPLR 506 [b] [1]) to annul the determ nation of
respondent. The determ nation denied petitioner’s pistol permt
appl i cation.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is di sm ssed.

Menmorandum In this original CPLR article 78 proceedi ng (see
CPLR 506 [b] [1]), petitioner contends that the deterni nation denying
his application for a pistol permt is arbitrary and capricious. W
reject that contention. * *The State has a substantial and legitinmate
interest and[,] indeed, a grave responsibility, in insuring the safety
of the general public fromindividuals who, by their conduct, have
shown thensel ves to be | acking the essential tenperanent or character
whi ch shoul d be present in one entrusted with a dangerous
instrunment’ ” (Matter of Dorsey v Teresi, 26 AD3d 635, 636; see Matter
of Peterson v Kavanagh, 21 AD3d 617, 617-618). “Respondent is vested
with broad discretion in making the determ nation to grant or deny a
pi stol permt to an individual and may do so for any good cause”
(Dorsey, 26 AD3d at 636 [internal quotation marks onmitted]; see Matter
of Papineau v Martusew cz, 35 AD3d 1214, 1214; WMatter of Di Monda v
Bristol, 219 AD2d 830, 830).

Here, there are several factors that mlitate in favor of
granting petitioner’s application, including the facts that he is
gai nfully enpl oyed and served his country honorably in the Arned
Forces. Neverthel ess, considering petitioner’s past unlawf ul
behavior, it cannot be said that County Court abused its discretion in
denying the application. W note that petitioner, in his witten
statenents submitted to the court in support of his application, did
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not accept responsibility for his prior actions and, indeed, seened to
suggest that he had done nothing wong, despite the fact that he had
pl eaded guilty to nultiple offenses.

Entered: June 28, 2013 Frances E. Caf ar el
Cerk of the Court
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STATE FARM | NSURANCE, DEFENDANT- RESPONDENT.
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COUNSEL), FOR PLAI NTI FF- APPELLANT.

H SCOCK & BARCLAY, LLP, ROCHESTER (MARK T. WH TFORD, JR , OF COUNSEL),
FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprenme Court, Steuben County
(Marianne Furfure, A J.), entered March 16, 2012. The order granted
the notion of defendant for summary judgnent.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff comenced this action alleging that
addi tional work orders signed by defendant’s representative for
construction and renedi ati on work performed by plaintiff at the hone
of defendant’s insured (homeowner) constituted a contract between
plaintiff and defendant for paynent for that work. W conclude that
Suprene Court properly granted defendant’s notion for sunmmary judgnent
di sm ssing the conplaint based upon its determ nation that the
undi sputed facts establish, as a natter of law, that there was no
contract between the parties obligating defendant to pay plaintiff
directly for the work at issue.

It is undisputed that plaintiff entered into a contract with the
homeowner to perform renedi ati on services at the honeowner’s residence
following an oil spill. It is also undisputed that defendant advised
t he homeowner that any additional work nmust be approved by defendant
in order to ensure coverage under the honeowner’s policy for that
wor k. Defendant’s representative signed three additional work orders
and testified at her deposition that her signature represented pre-
aut hori zation that insurance coverage woul d be provided for the
proposed additional work. Although defendant sent one check directly
to plaintiff, it did so with the honeowner’s consent, and ot herw se
refused the requests of plaintiff’'s representative that paynent be
sent to it directly. The honeowner thereafter refused to pay
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plaintiff for the work perforned pursuant to the additional work
or ders.

It is well established that, “ ‘[wlhile the existence of a
contract is a question of fact, the question of whether a certain or
undi sputed state of facts establishes a contract is one of law for the
courts” 7 (@ui’'s Lbr. & Home Ctr., Inc. v Mader Constr. Co., Inc., 13
AD3d 1096, 1097, |v dismissed 5 NY3d 842; see Cal ki ns Corporate Park,
LLC v Eye Physicians & Surgeons of W NY., P.L.L.C., 56 AD3d 1122,
1123). W conclude that, based upon the undi sputed facts, defendant
established its entitlenent to judgnent as a matter of |aw and that
plaintiff failed to raise an issue of fact whether a contract existed
bet ween the parties (see generally Zuckerman v City of New York, 49
NY2d 557, 562). Although plaintiff’s representative and defendant’s
representative signed the additional work orders and defendant sent
one check directly to plaintiff, we reject plaintiff’s contention that
“ ‘“the course of conduct and communi cati ons between the parties .
created a legally enforceable agreenent’ ” (Zheng v Gty of New York,
19 NY3d 556, 578; cf. Brown Bros. Elec. Contrs. v Beam Constr. Corp.
41 Ny2d 397, 401-402). Instead, we conclude that the course of
conduct and communi cations was consistent with defendant’s role as the
honmeowner’ s insurer.

Entered: June 28, 2013 Frances E. Caf arel
Cerk of the Court
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OP 12-01200
PRESENT: SCUDDER, P.J., PERADOTTO, LINDLEY, AND SCONI ERS, JJ.

IN THE MATTER OF WALLACE DRAKE, PETI TI ONER
\% MEMORANDUM AND ORDER
HON. JOSEPH E. FAHEY, ONONDAGA COUNTY COURT

JUDGE AND KELLY REDMORE, CLERK OF THE ONONDAGA
COUNTY COURT, RESPONDENTS.

WALLACE DRAKE, PETI TI ONER PRO SE.

ERI C T. SCHNEI DERVAN, ATTORNEY CGENERAL, ALBANY ( FRANK BRADY OF
COUNSEL), FOR RESPONDENTS.

Proceedi ng pursuant to CPLR article 78 (initiated in the
Appel I ate Division of the Supreme Court in the Fourth Judici al
Depart ment pursuant to CPLR 506 [b] [1]) to prohibit the enforcenent
of a resentence.

It is hereby ORDERED that said petition is unani mously di sm ssed
wi t hout costs.

Menorandum  Petitioner conmenced this original CPLR article 78
proceedi ng seeking relief in the nature of prohibition to prevent
respondents fromenforcing his resentencing. “The record establishes
that petitioner failed to effect personal service of the notice of
petition and petition upon . . . the Attorney General (see[] CPLR 307
[1], [2]; 403 [c]), and simlarly failed to seek an order to show
cause to authorize his use of service by mail in |ieu of personal
service (see[] CPLR 308 [5]; 7804 [c]). Petitioner therefore failed
to acquire personal jurisdiction over respondent[s] (see[] CPLR 7804
[c]; Matter of Kelly v Scully, 152 AD2d 698)[, and] . . . th[at] fatal
jurisdictional defect requires dism ssal of the proceeding” (Matter of
Bottomv Murray, 278 AD2d 817, 817).

Di smissal of the proceeding is also required on the ground that
petitioner failed to join and serve the Onondaga County District
Attorney, a necessary party to this proceeding (see CPLR 1003, 7804
[i]; Matter of Barnwell v Breslin, 46 AD3d 990, 991; Matter of Thonas
v Justices of Suprene . of State of N Y., Queens County, 304 AD2d
585, 585-586; Matter of Arkimv Dillon, 222 AD2d 1116, 1116).

Based on our determ nation, we do not reach petitioner’s
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remai ni ng contenti ons.

Entered: June 28, 2013 Frances E. Caf arel
Cerk of the Court
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KA 11-00378
PRESENT: SM TH, J.P., FAHEY, CARNI, VALENTINO AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

RICKIE R SCOTT, ALSO KNOWN AS STEPHAN SUMPSSTER
DEFENDANT- APPELLANT.

KEVI N J. BAUER, ALBANY, FOR DEFENDANT- APPELLANT.
RICKIE R SCOTT, DEFENDANT- APPELLANT PRO SE

FRANK A. SEDITA, |11, DI STRICT ATTORNEY, BUFFALO (NI CHOLAS T. TEXI DO
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Suprene Court, Erie County
(Christopher J. Burns, J.), rendered Novenber 23, 2009. The judgnent
convi cted defendant, upon a jury verdict, of nurder in the second
degree, crimnal possession of a weapon in the second degree and
crimnal possession of a weapon in the third degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of murder in the second degree (Penal Law 8§ 125.25
[1]), crimnal possession of a weapon in the second degree (8 265.03
[1] [b]), and crim nal possession of a weapon in the third degree (8
265.02 [5] [ii]). W note at the outset that defendant’s first trial
ended in a mstrial for reasons not relevant herein. Wth respect to
the nerits, we reject defendant’s contention that Suprene Court’s
handl i ng of the fourth jury note during deliberations warrants a new
trial. Contrary to defendant’s contention, the court did not err in
refusing to include a supplenmental instruction on identification in
responding to the fourth jury note (see People v Allen, 69 Ny2d 915,
916; see also People v Cruz, 272 AD2d 922, 923, affd 96 Ny2d 857).
“The court was not obligated to go beyond the jury’ s request for
information” in the fourth jury note (People v Cosby, 82 AD3d 63, 69,
| v denied 16 Ny3d 857), and we conclude that the court properly
exercised its discretion in formulating a response to that note (see
generally People v Santi, 3 NY3d 234, 248). Defendant failed to
preserve for our review his contention that the court erred in failing
to allowthe jury to clarify its request with respect to the fourth
jury note (see CPL 470.05 [2]), and we decline to exercise our power
to reviewit as a matter of discretion in the interest of justice (see
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CPL 470.15 [6] [a]).

Def endant further contends in his main and pro se suppl enent al
briefs that he is entitled to a new trial because the court
erroneously denied his notion for a mstrial based on the fact that a
W tness who was unable to nake a pretrial identification of defendant
as the shooter thereafter identified himas the shooter at trial. W
reject that contention. “[T]he decision to grant or deny a notion for
a mstrial is within the trial court’s discretion” (People v Otiz, 54
NY2d 288, 292; see People v Robinson, 309 AD2d 1228, 1228, |v denied 1
NY3d 579), and we perceive no abuse of discretion here. The inability
of a witness to identify a defendant during a pretrial procedure goes
to the weight to be afforded that witness’s identification testinony
at trial, not its adm ssibility (see People v Gant, 94 AD3d 1139,
1140-1141, |v denied 20 NY3d 1099; People v Gangler, 227 AD2d 946,
947-948, |v denied 88 NY2d 985, reconsideration denied 89 Ny2d 922).
Def endant al so contends that he is entitled to a new trial because the
court erred in denying his severance notion, but we conclude that the
court “neither abused nor inprovidently exercised its discretion in
denying the notion for severance” (People v Sutton, 71 AD3d 1396,

1397, |Iv denied 15 Ny3d 778).

Contrary to defendant’s further contention, the conviction is
supported by legally sufficient evidence (see generally People v
Del anota, 18 NY3d 107, 110; People v Bl eakl ey, 69 Ny2d 490, 495).
Mor eover, viewing the evidence in light of the crimes as charged to
the jury (see People v Danielson, 9 NYy3d 342, 349), we concl ude that
the verdict is not against the weight of the evidence (see generally

Bl eakl ey, 69 Ny2d at 495). “Wiere . . . witness credibility is of
par anmount inportance to the determ nation of guilt or innocence, [we]
must give [g]reat deference . . . [to the jury's] opportunity to view

the witnesses, hear the testinony and observe deneanor” (People v
Al l en, 93 AD3d 1144, 1147, lv denied 19 NY3d 956 [internal quotation
marks omtted]). Defendant’s further challenge to the |egal
sufficiency of the evidence at the first trial is properly before us

i nasmuch as “[t] he Doubl e Jeopardy Cl ause precludes a second trial if
the evidence fromthe first trial is determ ned by the review ng court
to be legally insufficient” (People v Scerbo, 74 AD3d 1730, 1731, lv
denied 15 NY3d 757). Nevertheless, we reject that contention.

Viewi ng the evidence at the first trial in the light nost favorable to
the People (see People v Contes, 60 Ny2d 620, 621), we concl ude that
it is legally sufficient to support the conviction (see Alen, 93 AD3d
at 1147; see generally Bl eakley, 69 Ny2d at 495).

Def endant’ s contention in his main and pro se supplenmental briefs
that he was deprived of effective assistance of counsel based on
defense counsel’s failure to call a certain person as an alibi wtness
is based on matters outside the record on appeal, “and thus the proper
procedural vehicle for raising that contention is by way of a notion
pursuant to CPL 440. 10" (People v Wttman, 103 AD3d 1206, 1206, |v
deni ed 21 NY3d 915; see People v King, 90 AD3d 1533, 1534, |v denied
18 NY3d 959). To the extent that we are able to review defendant’s
contention that he was denied effective assistance of counsel based on
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the record before us, we conclude that defense counsel provided
nmeani ngf ul representation (see generally People v Baldi, 54 Ny2d 137,
147). Finally, the sentence is not unduly harsh or severe.

Entered: June 28, 2013 Frances E. Caf arel
Cerk of the Court
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CA 12-01831
PRESENT: SM TH, J.P., FAHEY, CARNI, VALENTINO AND WHALEN, JJ.

JEAN JOHNSQN, | NDI VI DUALLY AND AS PARENT AND
NATURAL GUARDI AN OF M CHAEL STACHEW CZ, I,
PLAI NTI FF- APPELLANT,

Vv ORDER

JOHN G MANNA AND ROBERTA S. MANNA,
DEFENDANTS- RESPONDENTS,

ET AL., DEFENDANTS.

(APPEAL NO. 1.)

LAW OFFI CES OF EUGENE C. TENNEY, BUFFALO (NATHAN C. DOCTCR COF
COUNSEL), FOR PLAI NTI FF- APPELLANT.

BOUWVI ER PARTNERSHI P, LLP, BUFFALO (NORMAN E. S. GREENE OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprenme Court, N agara County
(Richard C. Kloch, Sr., A J.), entered Decenber 9, 2011. The order,
i nsofar as appealed from denied the notion of plaintiff for partial
sumary j udgnent .

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Entered: June 28, 2013 Frances E. Cafarell
Cerk of the Court
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PRESENT: SM TH, J.P., FAHEY, CARNI, VALENTINO AND WHALEN, JJ.

JEAN JOHNSQN, | NDI VI DUALLY AND AS PARENT AND
NATURAL GUARDI AN OF M CHAEL STACHEW CZ, I,
PLAI NTI FF- APPELLANT,

Vv ORDER

JOHN G MANNA AND ROBERTA S. MANNA,
DEFENDANTS- RESPONDENTS,

ET AL., DEFENDANTS.

(APPEAL NO. 2.)

LAW OFFI CES OF EUGENE C. TENNEY, BUFFALO (NATHAN C. DOCTCR COF
COUNSEL), FOR PLAI NTI FF- APPELLANT.

BOUWVI ER PARTNERSHI P, LLP, BUFFALO (NORMAN E. S. GREENE OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprenme Court, N agara County
(Richard C. Kloch, Sr., A J.), entered August 7, 2012. The order,
anong ot her things, granted the notion of defendants John G Manna and
Roberta S. Manna to strike the note of issue and statenent of
r eadi ness.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Entered: June 28, 2013 Frances E. Caf arel
Cerk of the Court
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CA 12-01833
PRESENT: SM TH, J.P., FAHEY, CARNI, VALENTINO AND WHALEN, JJ.

JEAN JOHNSQN, | NDI VI DUALLY AND AS PARENT AND
NATURAL GUARDI AN OF M CHAEL STACHEW CZ, I,
PLAI NTI FF- APPELLANT,

Vv ORDER

JOHN G MANNA AND ROBERTA S. MANNA,
DEFENDANTS- RESPONDENTS,

ET AL., DEFENDANTS.

(APPEAL NO. 3.)

LAW OFFI CES OF EUGENE C. TENNEY, BUFFALO (NATHAN C. DOCTCR COF
COUNSEL), FOR PLAI NTI FF- APPELLANT.

BOUWVI ER PARTNERSHI P, LLP, BUFFALO (NORMAN E. S. GREENE OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprenme Court, N agara County
(Richard C. Kloch, Sr., A J.), entered Septenber 12, 2012. The order,
anong ot her things, denied the notion of plaintiff to deem abandoned
the nmotion of defendants John G Manna and Roberta S. Manna to strike
t he note of issue.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Entered: June 28, 2013 Frances E. Caf arel
Cerk of the Court
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PRESENT: SCUDDER, P.J., CENTRA, FAHEY, CARNI, AND LI NDLEY, JJ.

IN THE MATTER OF KATHLEEN S. MANNI NG
PETI TI ONER- RESPONDENT,

\% MEMORANDUM AND ORDER

STANLEY P. SOBOTKA, RESPONDENT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SCCI ETY, SYRACUSE (CHRI STINE M COOK OF
COUNSEL), FOR RESPONDENT- APPELLANT.

Appeal from an order of the Famly Court, Onondaga County
(M chael L. Hanuszczak, J.), entered March 21, 2012 in a proceeding
pursuant to Fam |y Court Act article 4. The order, inter alia, found
respondent to be in willful violation of an order of support.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the |aw without costs and the matter is
remtted to Fam |y Court, Onondaga County, for further proceedi ngs on
t he petition.

Menorandum  Petitioner nother conmenced this proceedi ng pursuant
to article 4 of the Famly Court Act based on respondent father’s
alleged willful violation of a child support order. The Support
Magi strate entered an order in favor of petitioner upon respondent’s
al l eged default, and Fam |y Court confirned that order. As a
prelimnary matter, we agree with respondent that this appeal is
properly before us. Although respondent’s brief on appeal focuses on
the erroneous determ nation of the Support Magistrate that respondent
had defaulted in his appearance, the order of the Support Magistrate,
whi ch reconmended conmmi tnent, had “no force and effect until confirned
by a judge of the [Family] [Clourt” (Famly C Act 8§ 439 [a]; see
Matter of Huard v Lugo, 81 AD3d 1265, 1266, |v denied 16 Ny3d 710).
Thus, the order that is on appeal is the order entered by the court
and, inasmuch as respondent appeared before the court, that order was
not an order entered on his default.

We further agree with respondent that the court erred in
confirm ng the Support Magistrate’ s order inasnmuch as the Support
Magi strate erred in finding respondent in default. Although
respondent did not appear before the Support Magistrate on the
schedul ed date for the hearing, his attorney had previously nade a
witten request for an adjournnment and appeared in court on the date
of the hearing to reiterate that request (see Matter of Erie County
Dept. of Social Servs. v Thonpson, 91 AD3d 1327, 1328; Matter of David
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A A v Maryann A, 41 AD3d 1300, 1300). “A party who is represented
at a schedul ed court appearance by an attorney has not failed to
appear” (Matter of Sales v G sendaner, 272 AD2d 997, 997; see Erie
County Dept. of Social Serv., 91 AD3d at 1328). On the date of the
schedul ed hearing, the Support Magistrate indicated that she had

previ ously decided to grant the adjournnment and had schedul ed anot her
matter to be heard that day. Apparently, she changed her m nd and
proceeded to engage petitioner in a colloquy about respondent’s
failure to pay child support. |In response to questioning fromthe
Support Magistrate, petitioner stated that respondent had failed to
pay child support, but she acknow edged that respondent was unenpl oyed
and was struggling financially. Moreover, the record establishes that
respondent qualified for public assistance and had requested the

adj ournnent to obtain medical records that allegedly would have
denonstrated that he suffered froma physical disability that
prevented hi mfrom worki ng.

| nasmuch as the Support Magistrate erred in determning that
respondent had defaulted and the colloquy with petitioner did not
constitute the requisite fact-finding hearing necessary to develop a
factual basis for a finding of wllful violation, we conclude that the
court erred in confirmng the order of the Support Magistrate. “In
t he absence of a fact-finding hearing, there was no factual support
for the finding that” respondent willfully violated the support order
(Matter of Bradley MM [Mchael M-Cndy M], 98 AD3d 1257, 1258; see
Matter of Sheneco D., 265 AD2d 860, 860). W therefore reverse the
order and remit the matter to Fam |y Court for further proceedi ngs on
t he petition.

Entered: June 28, 2013 Frances E. Caf arel
Cerk of the Court
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KA 10- 00553
PRESENT: CENTRA, J.P., PERADOTTO, SCONI ERS, VALENTINO, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

AM R W, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SCCI ETY, SYRACUSE (CHRI STINE M COOK OF
COUNSEL), FOR DEFENDANT- APPELLANT.

WLLIAM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (JAMES P. MAXWELL
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Onondaga County Court (Joseph E
Fahey, J.), rendered January 15, 2010. The judgnent convicted
def endant, upon his plea of guilty, of crimnal possession of a weapon
in the second degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously nodified as a matter of discretion in the interest of
justice by adjudicating defendant a youthful offender and as nodified
t he judgnent is affirned.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of crimnal possession of a weapon in the
second degree (Penal Law 8 265.03 [3]). W agree with defendant that
the wai ver of the right to appeal is invalid because “the m ni nmal
inquiry made by County Court was insufficient to establish that the
court engage[d] the defendant in an adequate colloquy to ensure that
the wai ver of the right to appeal was a knowi ng and voluntary choice”
(People v Box, 96 AD3d 1570, 1571, |v denied 19 NY3d 1024 [internal
guotation marks omtted]; see People v Hamlton, 49 AD3d 1163, 1164;
People v Brown, 296 AD2d 860, 860, |v denied 98 Ny2d 767).

We further agree with defendant that he should have been afforded
yout hful of fender status. “The youthful offender provisions of the
Crimnal Procedure Law emanate froma | egislative desire not to
stigmatize yout hs between the ages of 16 and 19 with crimnal records
triggered by hasty or thoughtless acts which, although crines, may not
have been the serious deeds of hardened crimnals” (People v Drayton
39 Ny2d 580, 584; see generally CPL 720.20). The factors to be
considered in determning an application for youthful offender
treatnment include “the gravity of the crinme and manner in which it was
commtted, mtigating circunstances, defendant’s prior crim nal
record, prior acts of violence, recomendations in the presentence
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reports, defendant’s reputation, the | evel of cooperation with
authorities, defendant’s attitude toward society and respect for the
| aw, and the prospects for rehabilitation and hope for a future
constructive |ife” (People v Cruickshank, 105 AD2d 325, 334, affd sub
nom People v Dawn Maria C., 67 NY2d 625; see People v Shrubsall, 167
AD2d 929, 930).

A def endant between the ages of 16 and 19 who, |ike defendant
herein, “has been convicted of an arned felony offense . . . is an
eligible youth if the court determnes that . . . [there are]
mtigating circunstances that bear directly upon the manner in which
the crime was commtted” (CPL 720.10 [3] [i]), and we concl ude t hat
such is the case here. The record reflects that defendant was the
victimof a brutal attack by nmultiple perpetrators the day prior to
the arned felony offense at issue herein. Wen defendant was arrested
by the police on the day of that offense, he told themthat a group of
peopl e had assaulted himw th wooden boards. The police report states
t hat defendant had a “large contusion” and “board mark” on the |eft
side of his head as well as scrapes and brui ses on his hands and arns.
Addi tionally, when defendant was subsequently exam ned at the jail, he
was noted to have mld head trauma and a small hematoma on his scal p.
Def endant told the police that he had fired a single shot into the
porch of his attackers’ house “to send a nessage to themto stop
nessing with himas he was a serious threat if need be.” According to
def endant, he knew that his attackers would not be hone and, indeed,
the record reflects that the residence was unoccupied at the tinme of
t he shooti ng.

Def endant was 16 years old at the time of the of fense and had no
prior crimnal record. After his arrest, defendant cooperated with
the police and provided a witten statement in which he admtted his
guilt and expressed renorse for his conduct. Both the presentence
report (PSR) and a nmenmorandum fromthe Center for Comrunity
Al ternatives (CCA) detail defendant’s upbringing, which included abuse
at the hands of his nother’s boyfriends and his maternal grandfather.
Def endant’ s father was in and out of prison for nost of defendant’s
chi | dhood, including serving an eight-year termof incarceration for
robbery. The CCA nenorandum concludes that, “[w]ith the proper
gui dance, direction, and services, [defendant] nmay develop into a
heal t hy, productive nenber of his community,” and both the PSR and the
CCA recommend yout hful offender treatnent (see Shrubsall, 167 AD2d at
931). W conclude that despite defendant’s difficult upbringing, he
has the potential to lead a lawabiding |ife, and we deemit
appropriate to nodify the judgnent as a matter of discretion in the
interest of justice by adjudicating hima youthful offender (see
People v WlliamS., 26 AD3d 867, 868; see al so People v Noel, 106
AD2d 854, 855; see generally People v Clarence S., 5 AD3d 982, 983).
In light of our determ nation, we need not address defendant’s
remai ni ng contenti ons.

Entered: June 28, 2013 Frances E. Caf arel
Cerk of the Court
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TP 13-00195
PRESENT: SCUDDER, P.J., PERADOTTO, LINDLEY, WHALEN, AND MARTOCHE, JJ.

IN THE MATTER OF KHALAI RE ALLAH, PETI Tl ONER,
\% ORDER
BRI AN FI SCHER, COWMM SSI ONER, NEW YORK STATE

DEPARTMENT OF CORRECTI ONS AND COMMUNI TY
SUPERVI SI ON, RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW ( ADAM W KOCH OF
COUNSEL), FOR PETI TI ONER

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (PETER H. SCHI FF OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judici al
Depart nment by order of the Supreme Court, Wom ng County [ Mark H.
Dadd, A . J.], entered January 23, 2013) to review a determ nation of
respondent. The determnation found after a Tier IIl hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is dism ssed.

Entered: June 28, 2013 Frances E. Cafarell
Cerk of the Court
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IN THE MATTER OF NEB MORROW 111, PETI TI ONER,
Y ORDER

HARCLD D. GRAHAM SUPERI NTENDENT, AUBURN
CORRECTI ONAL FACI LI' TY, RESPONDENT.

NEB MORROW 111, PETITI ONER PRO SE.

ERI C T. SCHNElI DERVAN, ATTORNEY GENERAL, ALBANY (PETER H. SCH FF OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel I ate Division of the Supreme Court in the Fourth Judici al
Departnent by order of the Suprenme Court, Cayuga County [Mark H.
Fandrich, A J.], entered May 18, 2012) to review a determ nation of
respondent. The determ nation found after a Tier Il hearing that
petitioner had violated an inmate rul e.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is disnm ssed.

Entered: June 28, 2013 Frances E. Cafarell
Cerk of the Court
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TP 13-00272
PRESENT: SCUDDER, P.J., PERADOTTO, LINDLEY, WHALEN, AND MARTOCHE, JJ.

IN THE MATTER OF HUGO CASTANEDA, PETI Tl ONER,
\% ORDER
BRI AN FI SCHER, COWMM SSI ONER, NEW YORK STATE

DEPARTMENT OF CORRECTI ONS AND COMMUNI TY
SUPERVI SI ON, RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW (LEAH R. NOWOTARSKI OF
COUNSEL), FOR PETI TI ONER

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (PETER H. SCHI FF OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judici al
Depart nment by order of the Supreme Court, Wom ng County [ Mark H.
Dadd, A . J.], entered February 4, 2013) to review a determ nation of
respondent. The determnation found after a Tier IIl hearing that
petitioner had violated an inmate rule.

It is hereby ORDERED that the determ nation is unani nously
confirmed wi thout costs and the anmended petition is di sm ssed.

Entered: June 28, 2013 Frances E. Cafarell
Cerk of the Court
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KA 11-02117
PRESENT: SCUDDER, P.J., PERADOTTO, LINDLEY, WHALEN, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

M CHAEL DONALDSQON, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALQO, INC., BUFFALO (SHERRY A. CHASE OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, 111, DI STRICT ATTORNEY, BUFFALO (ASHLEY R SMALL OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Suprene Court, Erie County (M
WlliamBoller, A J.), rendered Septenber 12, 2011. The judgnent
revoked defendant’s sentence of probation and inposed a sentence of
i npri sonnent .

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Entered: June 28, 2013 Frances E. Caf arel
Cerk of the Court
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PRESENT: SCUDDER, P.J., PERADOTTO, LINDLEY, WHALEN, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

RAYMOND CLYDE, DEFENDANT- APPELLANT.

DAVI D P. ELKOVI TCH, AUBURN, FOR DEFENDANT- APPELLANT.

JON E. BUDELMANN, DI STRI CT ATTORNEY, AUBURN ( CHRI STOPHER T. VALDI NA OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Cayuga County Court (Robert B.
Waggins, A J.), rendered February 1, 2012. The judgnent convicted
def endant, upon a jury verdict, of attenpted rape in the first degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Entered: June 28, 2013 Frances E. Cafarell
Cerk of the Court
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TP 13-00270
PRESENT: SM TH, J.P., FAHEY, CARNI, SCONIERS, AND VALENTINO, JJ.

IN THE MATTER OF JAMEL FLOYD, PETI TI ONER,
\% ORDER
BRI AN FI SCHER, COWMM SSI ONER, NEW YORK STATE

DEPARTMENT OF CORRECTI ONS AND COMMUNI TY
SUPERVI SI ON, RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW ( ADAM W KOCH OF
COUNSEL), FOR PETI TI ONER

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (KATHLEEN M ARNOLD OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judici al
Depart nment by order of the Supreme Court, Wom ng County [ Mark H.
Dadd, A . J.], entered February 4, 2013) to review a determ nation of
respondent. The determnation found after a Tier Il hearing that
petitioner had violated an inmate rule.

It is hereby ORDERED t hat said proceedi ng i s unani nously
di sm ssed without costs as noot (see Matter of Free v Coonbe, 234 AD2d
996) .

Entered: June 28, 2013 Frances E. Cafarell
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

792

TP 13-00269
PRESENT: SM TH, J.P., FAHEY, CARNI, SCONIERS, AND VALENTINO, JJ.

IN THE MATTER OF JOSE MATUL, PETI TI ONER,
\% ORDER
BRI AN FI SCHER, COWMM SSI ONER, NEW YORK STATE

DEPARTMENT OF CORRECTI ONS AND COMMUNI TY
SUPERVI SI ON, RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW (LEAH R. NOWOTARSKI OF
COUNSEL), FOR PETI TI ONER

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (PETER H. SCHI FF OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judici al
Depart nment by order of the Supreme Court, Wom ng County [ Mark H.
Dadd, A . J.], entered February 4, 2013) to review a determ nation of
respondent. The determnation found after a Tier IIl hearing that
petitioner had violated an inmate rule.

It is hereby ORDERED that the determ nation is unani nously
confirmed wi thout costs and the anmended petition is di sm ssed.

Entered: June 28, 2013 Frances E. Cafarell
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department
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TP 13-00279
PRESENT: SM TH, J.P., FAHEY, CARNI, SCONIERS, AND VALENTINO, JJ.

IN THE MATTER OF MARCUS JCORDAN, PETI TI ONER,
\% ORDER
BRI AN FI SCHER, COWMM SSI ONER, NEW YORK STATE

DEPARTMENT OF CORRECTI ONS AND COMMUNI TY
SUPERVI SI ON, RESPONDENT.

M CHAEL L. D AM CO BUFFALO FOR PETI TI ONER

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY ( MARTIN A. HOTVET OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel I ate Division of the Supreme Court in the Fourth Judici al
Department by order of the Suprenme Court, Erie County [M WIIliam
Boller, A J.], entered February 7, 2013) to review a determ nation of
respondent. The determ nation found after a Tier IIl hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED t hat said proceeding i s unani nously
di sm ssed without costs as noot (see Matter of Free v Coonbe, 234 AD2d
996) .

Entered: June 28, 2013 Frances E. Cafarell
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department
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KA 12-01710
PRESENT: SM TH, J.P., FAHEY, CARNI, SCONIERS, AND VALENTINO, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

HARRY MCLECD, DEFENDANT- APPELLANT.

BRUCE R. BRYAN, SYRACUSE, FOR DEFENDANT- APPELLANT.

W LLI AM J. FI TZPATRI CK, DI STRICT ATTORNEY, SYRACUSE ( MARI A MALDONADO
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnent of the Onondaga County Court (Anthony F.
Aloi, J.), rendered June 13, 2012. The judgnent convicted defendant,
upon his plea of guilty, of vehicular manslaughter in the first
degr ee.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Entered: June 28, 2013 Frances E. Caf arel
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

801

TP 13-00008
PRESENT: CENTRA, J.P., SCONIERS, VALENTINO, WHALEN, AND MARTOCHE, JJ.

IN THE MATTER OF JAMES M WEST, PETI TI ONER,
\% ORDER

M CHAEL SHEAHAN, SUPERI NTENDENT, FIVE PO NTS
CORRECTI ONAL FACI LI' TY, RESPONDENT.

JAMES M WEST, PETI TI ONER PRO SE.

ERI C T. SCHNElI DERVAN, ATTORNEY GENERAL, ALBANY (MARCUS J. MASTRACCO OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel I ate Division of the Supreme Court in the Fourth Judici al
Department by order of the Suprenme Court, Seneca County [Dennis F.
Bender, A.J.], entered Decenber 28, 2012) to review a determ nation of
respondent. The determ nation found after a Tier Il hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED that said proceeding is unani nously
di sm ssed without costs as noot (see Matter of Free v Coonbe, 234 AD2d
996) .

Entered: June 28, 2013 Frances E. Cafarell
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

802

TP 13-00194
PRESENT: CENTRA, J.P., SCONIERS, VALENTINO, WHALEN, AND MARTOCHE, JJ.

IN THE MATTER OF JOSEPH GUARNERI, PETI TI ONER,
\% ORDER
BRI AN FI SCHER, COWMM SSI ONER, NEW YORK STATE

DEPARTMENT OF CORRECTI ONS AND COMMUNI TY
SUPERVI SI ON, RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW (LEAH R. NOWOTARSKI OF
COUNSEL), FOR PETI TI ONER

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (WLLIAM E. STORRS OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judici al
Depart nment by order of the Supreme Court, Wom ng County [ Mark H.
Dadd, A . J.], entered January 23, 2013) to review a determ nation of
respondent. The determnation found after a Tier Il hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is dism ssed.

Entered: June 28, 2013 Frances E. Cafarell
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

803

TP 13-00196
PRESENT: CENTRA, J.P., SCONIERS, VALENTINO, WHALEN, AND MARTOCHE, JJ.

IN THE MATTER OF JAMEL FLOYD, PETI TI ONER,
\% ORDER
BRI AN FI SCHER, COWMM SSI ONER, NEW YORK STATE

DEPARTMENT OF CORRECTI ONS AND COMMUNI TY
SUPERVI SI ON, RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW (LEAH R. NOWOTARSKI OF
COUNSEL), FOR PETI TI ONER

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (MARCUS J. MASTRACCO OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judici al
Depart nment by order of the Supreme Court, Wom ng County [ Mark H.
Dadd, A . J.], entered January 23, 2013) to review a determ nation of
respondent. The determnation found after a Tier Il hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED t hat said proceedi ng i s unani nously
di sm ssed without costs as noot (see Matter of Free v Coonbe, 234 AD2d
996) .

Entered: June 28, 2013 Frances E. Cafarell
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department
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TP 13-00193
PRESENT: CENTRA, J.P., SCONIERS, VALENTINO, WHALEN, AND MARTOCHE, JJ.

IN THE MATTER OF JERRY SANDERS, PETI TI ONER,
\% ORDER
BRI AN FI SCHER, COWMM SSI ONER, NEW YORK STATE

DEPARTMENT OF CORRECTI ONS AND COMMUNI TY
SUPERVI SI ON, RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW ( ADAM W KOCH OF
COUNSEL), FOR PETI TI ONER

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (PETER H. SCHI FF OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judici al
Depart nment by order of the Supreme Court, Wom ng County [ Mark H.
Dadd, A . J.], entered January 23, 2013) to review a determ nation of
respondent. The determnation found after a Tier IIl hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is dism ssed.

Entered: June 28, 2013 Frances E. Cafarell
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department
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KA 12- 00385
PRESENT: CENTRA, J.P., SCONIERS, VALENTINO, WHALEN, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER
KEVIN C. ANDREWS5, ALSO KNOMWN AS KEVI N ANDREWS,

ALSO KNOMWN AS KEVI N CHRI STOPHER ANDREWS,
DEFENDANT- APPELLANT.

DAVI D J. PAJAK, ALDEN, FOR DEFENDANT- APPELLANT.

LAWRENCE FRI EDVAN, DI STRI CT ATTORNEY, BATAVIA (WLLIAM G ZICKL OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Genesee County Court (Robert C
Noonan, J.), rendered February 21, 2012. The judgnment convi cted
def endant, upon his plea of guilty, of attenpted burglary in the
second degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirned.

Entered: June 28, 2013 Frances E. Caf arel
Cerk of the Court



MOTI ON NO. (1507/01) KA 98-05285. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V SHON LUCI US, DEFENDANT- APPELLANT. -- Mdtion for wit of error
coram nobi s deni ed. PRESENT: SCUDDER, P.J., CENTRA, PERADOTTO, CARNI, AND

VWHALEN, JJ. (Filed June 28, 2013.)

MOTI ON NO. (1295/04) KA 02-01133. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V JOSEPH VRI GHT, DEFENDANT- APPELLANT. -- Modtion for wit of
error coram nobi s deni ed. PRESENT: SCUDDER, P.J., CENTRA, FAHEY, LI NDLEY,

AND MARTOCHE, JJ. (Filed June 28, 2013.)

MOTI ON NO. (117/07) KA 04-00878. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V GECORGE T. COITON, DEFENDANT- APPELLANT. -- Mdtion for wit of
error coram nobi s deni ed. PRESENT: SMTH, J.P., FAHEY, PERADOTTO WHALEN,

AND MARTOCHE, JJ. (Filed June 28, 2013.)

MOTI ON NO. (940/10) KA 08-02540. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V GEORGE HARRI S, DEFENDANT- APPELLANT. -- Modtion for wit of
error coram nobi s deni ed. PRESENT: CENTRA, J.P., CARNI, LI NDLEY,

VALENTI NO, AND MARTOCHE, JJ. (Filed June 28, 2013.)

MOTI ON NO. (977/10) KA 06-00672. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V KEI TH LASTER, DEFENDANT- APPELLANT. (APPEAL NO. 1.) -- Mbdtion
for wit of error coram nobis deni ed. PRESENT: CENTRA, J.P., FAHEY,

PERADOTTO, LI NDLEY, AND SCONI ERS, JJ. (Filed June 28, 2013.)



MOTI ON NO. (978/10) KA 06-00673. -- THE PEOPLE OF THE STATE OF NEW YORK
RESPONDENT, V KEI TH LASTER, DEFENDANT- APPELLANT. (APPEAL NO. 2.) -- Mbdtion
for wit of error coram nobis deni ed. PRESENT: CENTRA, J.P., FAHEY,

PERADOTTO, LI NDLEY, AND SCONI ERS, JJ. (Filed June 28, 2013.)

MOTI ON NO. (1340/10) KA 09-01555. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V MARVI N DYE, JR., DEFENDANT- APPELLANT. -- Modtion for wit of
error coram nobi s deni ed. PRESENT: SM TH, J.P., FAHEY, LI NDLEY, AND

SCONI ERS, JJ. (Filed June 28, 2013.)

MOTI ON NO. (72/11) KA 09-01374. -- THE PEOPLE OF THE STATE OF NEW YORK
RESPONDENT, V SAMJUEL T. TOLI VER, DEFENDANT- APPELLANT. -- Mtion for wit of
error coram nobi s deni ed. PRESENT: SMTH, J.P., FAHEY, CARN, SCON ERS

AND MARTOCHE, JJ. (Filed June 28, 2013.)

MOTI ON NO. (1331/11) KA 09-01810. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V LEROY TUFF, JR., DEFENDANT- APPELLANT. -- Motion for wit of
error coramnobis granted. Menorandum Defendant contends that he was
deni ed effective assistance of appellate counsel because counsel failed to
rai se an i ssue on direct appeal that would have resulted in reversal
specifically, the jury's verdict was agai nst the weight of the evidence.
Upon our review of the notion papers, we conclude that the issue may have
merit. Therefore, the order of Decenber 30, 2011 is vacated and this Court

w Il consider the appeal de novo (see People v LeFrois, 151 AD2d 1046).
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Defendant is directed to file and serve his records and briefs with this
Court on or before Septenmber 26, 2013. PRESENT: SM TH, J.P., PERADOITOQ

LI NDLEY, WHALEN, AND MARTCCHE, JJ. (Filed June 28, 2013.)

MOTI ON NO. (532/12) KA 10-02124. -- THE PEOPLE OF THE STATE OF NEW YORK
RESPONDENT, V ALLEN MORRI S, DEFENDANT- APPELLANT. -- Mdtion for wit of
error coram nobi s deni ed. PRESENT: CENTRA, J.P., PERADOTTO, LI NDLEY,

SCONI ERS, AND MARTOCHE, JJ. (Filed June 28, 2013.)

MOTI ON NO (748.1/12) KA 05-00172. -- THE PEOPLE OF THE STATE OF NEW YORK
RESPONDENT, V CYRI L W NEBRENNER, DEFENDANT- APPELLANT. -- Mtion for wit of

error coram nobi s deni ed. PRESENT: SCUDDER, P.J., CENTRA, FAHEY,

PERADOTTO, AND SCONI ERS, JJ. (Filed June 28, 2013.)

MOTI ON NO. (59/13) CA 12-01288. -- SHAWN G LES, ALSO KNOAN AS SHAWN ANTHONY
COFFEE, PLAI NTI FF- APPELLANT, V A. G Yl, GERALD BREEN

DEFENDANTS- RESPONDENTS, ET AL., DEFENDANTS. -- Motion for reargunent

denied. Motion for |eave to appeal to the Court of Appeals granted.
PRESENT: SCUDDER, P.J., PERADOITO, CARNI, WHALEN, AND MARTOCHE, JJ.

(Filed June 28, 2013.)

MOTI ON NO. (208/13) CA 12-00188. -- JOSEPH LAUZONI' S, PLAI NTI FF- RESPONDENT,
V COLLEEN LAUZONI' S, DEFENDANT- APPELLANT. -- Mbdtion for reargunent deni ed.

PRESENT: SM TH, J.P., PERADOITO, CARNI, VALENTI NGO, AND MARTOCHE, JJ.

3



(Filed June 28, 2013.)

MOTI ON NO. (215/13) CA 12-01857. -- TONYA TI EDE,

PLAI NTI FF- RESPONDENT- APPELLANT, V FRONTI ER SKYDI VERS, | NC., HOLLANDS

| NTERNATI ONAL FI ELD Al RPORT, AL HOLLANDS, DAYSTAR TRADI NG & VENTURES, LLC,

PAUL GATH, DEFENDANTS- APPELLANTS- RESPONDENTS, ET AL., DEFENDANTS. ( APPEAL
NO. 1.) -- Mdtion for reargunment denied. PRESENT: SM TH, J.P., PERADOITQ,

CARNI, VALENTI NO, AND MARTOCHE, JJ. (Filed June 28, 2013.)

MOTI ON NO. (216/13) CA 12-01861. -- TONYA TI EDE,

PLAI NTI FF- RESPONDENT- APPELLANT, V FRONTI ER SKYDI VERS, | NC., HOLLANDS

| NTERNATI ONAL FI ELD Al RPORT, AL HOLLANDS, DAYSTAR TRADI NG & VENTURES, LLC,
PAUL GATH, DEFENDANTS- APPELLANTS- RESPONDENTS, ET AL., DEFENDANTS. ( APPEAL
NO. 2.) -- Mdtion for reargunment denied. PRESENT: SM TH, J.P., PERADOITQ,

CARNI, VALENTI NO, AND MARTOCHE, JJ. (Filed June 28, 2013.)

MOTI ON NO. (264/13) CA 12-01303. -- | NEZ BI ELECKI, PLAI NTI FF- RESPONDENT, V
Rl CHARD BI ELECKI , DEFENDANT- APPELLANT. -- Mdtion for reargunent or |eave to
appeal to the Court of Appeals denied. PRESENT: SMTH, J.P., FAHEY,

SCONI ERS, VALENTI NO, AND WHALEN, JJ. (Filed June 28, 2013.)

MOTI ON NO (286/13) CA 12-00920. -- IN THE MATTER OF EMVANUEL PATTERSON,

PETI TI ONER- RESPONDENT, V ANDREA W EVANS, CHAI RWOVAN, NEW YORK STATE



Dl VI SION OF PAROLE, AND MALCOLM R. CULLY, SUPERI NTENDENT, COLLI NS
CORRECTI ONAL FACI LI TY, RESPONDENTS- APPELLANTS. -- Motion for reargunment or
| eave to appeal to the Court of Appeals denied. PRESENT: SCUDDER, P.J.,

PERADOTTO, CARNI, LINDLEY, AND WHALEN, JJ. (Filed June 28, 2013.)

MOTI ON NO. (355/13) CA 12-01574. -- CHRI STOPHER HAM LTON,

PLAI NTI FF- APPELLANT, V JOHAN M LLER, DAVID M LLER, JULES MJSI NGER, DOUG
MUSI NGER, AND SI NGER ASSOCI ATES, DEFENDANTS- RESPONDENTS. -- Mbdtion for
reargunent denied. Mdtion for |eave to appeal to the Court of Appeals
granted. PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, VALENTINO AND WHALEN

JJ. (Filed June 28, 2013.)

MOTI ON NO. (371/13) CA 12-02126. -- IN THE MATTER OF BUFFALO PROFESSI ONAL
FI REFI GHTERS ASSOCI ATI ON, | NC., | AFF LOCAL 282, PETI TI ONER- APPELLANT, V
BUFFALO FI SCAL STABI LITY AUTHORI TY, C TY OF BUFFALO AND BYRON BROAN, MAYOR,
CI TY OF BUFFALO, RESPONDENTS- RESPONDENTS. -- Mdtion for reargunent or |eave
to appeal to the Court of Appeals denied. PRESENT: SCUDDER, P.J., SM TH,

CENTRA, AND CARNI, JJ. (Filed June 28, 2013.)

MOTI ON NO. (435/13) TP 12-02002. -- IN THE MATTER OF JAVMES M WEST,
PETI TI ONER, V M CHAEL SHEAHAN, SUPERI NTENDENT, FIVE PO NTS CORRECTI ONAL
FACI LI TY, RESPONDENT. -- Mdtion to appeal denied. PRESENT: CENTRA, J.P.

FAHEY, CARNI, WHALEN, AND MARTOCHE, JJ. (Filed June 28, 2013.)



MOTI ON NO. (498/13) CA 12-02137. -- SAMUJEL TOVAI NO, PLAI NTI FF- APPELLANT, V
THOVAS MAROTTA, JR., DEFENDANT- RESPONDENT. -- Motion for reargunment or
| eave to appeal to the Court of Appeals denied. PRESENT: SCUDDER, P.J.,

CENTRA, CARNI, SCON ERS, AND MARTCCHE, JJ. (Filed June 28, 2013.)

KAH 12-01264. -- THE PECPLE OF THE STATE OF NEW YORK EX REL. LEROY PEOPLES,
PETI TI ONER- APPELLANT, V NEW YORK STATE DEPARTMENT OF CORRECTI ONAL SERVI CES,
RESPONDENT- RESPONDENT. -- The case is held, the decision is reserved, the
nmotion to relieve counsel of assignnment is granted and new counsel is to be
assigned. Menorandum Petitioner appeals froma judgnent of Suprene Court
that denied his petition for a wit of habeas corpus. Assigned counsel for
petitioner noves to be relieved of the assignnent on the ground that there
are no appeal abl e i ssues (see People v. Crawford, 71 AD2d 38). Upon a
review of the record, we conclude that a nonfrivol ous issue exists as to
whet her Suprene Court erred in denying the petition (see People ex rel.
Keitt v McMann, 18 Ny2d 257). W therefore relieve counsel of his

assi gnnment and assign new counsel to brief this issue, as well as any ot her
i ssues that counsel’s review of the record may di sclose. (Appeal from
Judgnent [ Denom nated Order] of Suprenme Court, Wom ng County, Mark H.
Dadd, J. - Habeas Corpus). PRESENT: SCUDDER, P.J., PERADOTTO, LI NDLEY,

WHALEN, AND MARTCCHE, JJ. (Filed June 28, 2013.)
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