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MARGERUM EUGENE v CI TY OF BUFFALO,
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER
REG NALD W LSQN, ALSO KNOWN AS REG NALD M

W LSON, DEFENDANT- APPELLANT.
(APPEAL NO 1.)

BRI DGET L. FI ELD, ROCHESTER, FOR DEFENDANT- APPELLANT.
REG NALD W LSQN, DEFENDANT- APPELLANT PRO SE.

LAWRENCE FRI EDMAN, DI STRI CT ATTORNEY, BATAVIA (WLLIAM G ZI CKL OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Genesee County Court (Robert C.
Noonan, J.), rendered May 12, 2010. The judgnent convicted defendant,
upon a jury verdict, of burglary in the second degree and cri m nal
possessi on of stolen property in the third degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menorandum I n appeal No. 1, defendant appeals from a judgnent
convicting himupon a jury verdict of burglary in the second degree
(Penal Law 8§ 140.25 [2]) and crim nal possession of stolen property in
the third degree (8 165.50). In appeal No. 2, defendant appeals from
an anmended sentence directing himto pay restitution, including a 5%
desi gnat ed surcharge, in the amount of $1,491.78.

Def endant’ s contention in appeal No. 1 that the acconplice

testi nony adduced at trial was not sufficiently corroborated by
i ndependent evi dence is unpreserved for our review (see People v
Denol aire, 55 AD3d 621, 622, |v denied 11 NY3d 897; cf. People v
MG ath, 262 AD2d 1043, 1043). |In any event, defendant’s contention
is without nmerit. “New York’s acconplice corroboration protection

requires only enough nonacconplice evidence to assure that the
acconplices have offered credi bl e probative evidence that connects the
acconplice evidence to the defendant” (People v Caban, 5 NY3d 143, 155
[internal quotation marks omtted]). Even the nost “[s]eem ngly
insignificant matters nay harnonize with the acconplice’s narrative so
as to provide the necessary corroboration” (id. [internal quotation
marks omtted]). Here, defendant’s acconplice testified that he
assi sted defendant in burglarizing the victinms honme and stealing the
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victims car, and that testinony was corroborated by the testinony of
ot her witnesses that defendant was seen driving the victim s stol en
car the day after the burglary. Contrary to defendant’s further
contentions in appeal No. 1, the evidence is legally sufficient to
support the conviction and, view ng the evidence in light of the

el enents of the crines as charged to the jury (see People v Daniel son,
9 NY3d 342, 349), we conclude that the verdict is not against the

wei ght of the evidence (see generally People v Bl eakl ey, 69 Ny2d 490,
495). In addition, we reject defendant’s contention in appeal No. 1
that the sentence of concurrent terns of incarceration is unduly harsh
and severe, and we decline to exercise our power to reduce the
sentence as a matter of discretion in the interest of justice (see CPL
470.15 [6] [Db]).

In his main and pro se supplenental briefs, defendant contends
with respect to appeal No. 1 that he was denied a fair trial by
prosecutorial m sconduct on summation. He concedes that he did not
object to the alleged m sconduct, however, and thus his contention has
not been preserved for our review (see People v Roman, 85 AD3d 1630,
1631- 1632, |v denied 17 NY3d 821). W conclude in any event that his
contention is without nmerit (see People v Hassem 100 AD3d 1460, 1461,
v denied 20 NY3d 1099). Also with respect to appeal No. 1, defendant
failed to preserve for our review his contention in his pro se
suppl enental brief concerning the court’s alibi charge (see People v
Mel endez, 16 NY3d 869, 870). In any event, that contention is w thout
merit. Contrary to the further contention of defendant in appeal No.
1, raised in his pro se supplenental brief, defense counsel’s failure
to object to the prosecutor’s allegedly inproper remark during
summation and to the alibi charge did not anmobunt to ineffective
assi stance of counsel (see generally People v Baldi, 54 Ny2d 137, 147,
Peopl e v Wal ker, 50 AD3d 1452, 1453-1454, |v denied 11 NY3d 795,
reconsi deration denied 11 NY3d 931). Defendant’s further contentions
in his pro se supplenental brief that he was ot herw se deprived of
ef fective assi stance of counsel and that he is entitled to a new trial
in light of newy discovered excul patory evidence are based on matters
dehors the record and thus cannot be reviewed on direct appeal (see
Peopl e v Rohl ehr, 87 AD3d 603, 604; People v Dawkins, 81 AD3d 972,
972, |Iv denied 17 Ny3d 794, reconsideration denied 17 NY3d 858).

W reject defendant’s contention in appeal No. 2 that the People
failed to neet their burden of establishing the amobunt of restitution
by a preponderance of the evidence (see CPL 400.30 [4]; People v
Tzitzikal akis, 8 NY3d 217, 221-222). The victimtestified at the
restitution hearing and provided a detail ed breakdown of the val ue of
the stolen itenms as well as docunents establishing the cost of
replacing the ignition and | ocks on her vehicle, which was returned to
her. In addition, the amobunt of restitution owed to the victins
i nsurance conpany, which was financially harmed by reinbursing the
victimfor a portion of the cost of changing the ignition and | ocks on
her vehicle, was supported by the claimit submtted to the Genesee
County Probation Departnent. It is immaterial that an enpl oyee of the
i nsurance conpany did not testify at the restitution hearing because
“[a]lny rel evant evidence, not legally privileged, may be received [at



- 3- 275
KA 10- 01965

a restitution hearing] regardless of its admssibility under the
exclusionary rules of evidence” (CPL 400.30 [4] [enphasis added]; see
Tzitzikal akis, 8 NY3d at 221).

Entered: July 5, 2013 Frances E. Cafarell
Clerk of the Court
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Appeal from a judgnment of the Seneca County Court (Dennis F
Bender, J.), rendered March 28, 2011. The judgnment convicted
def endant, upon a jury verdict, of official m sconduct. The judgnment
was affirmed by order of this Court entered Decenber 21, 2012 in a
menor andum deci si on (101 AD3d 1659), and defendant on January 4, 2013
was granted | eave to appeal to the Court of Appeals fromthe order of
this Court (20 NY3d 1013), and the Court of Appeals on June 11, 2013
reversed the order and remtted the case to this Court for further
consideration (___ NY3d __ ).

Now, upon remttitur fromthe Court of Appeals,

It is hereby ORDERED that, upon remttitur fromthe Court of
Appeal s, the judgnent so appealed fromis unaninously affirnmed and the
matter is remtted to Seneca County Court for proceedings pursuant to
CPL 460.50 (5).

Menorandum  This case is before us upon remttal fromthe Court
of Appeal s (People v Mason, 101 AD3d 1659, revd __ NY3d ___ [June 11
2013]). We previously affirmed the judgnment convicting defendant,
followng a second jury trial, of official m sconduct (Penal Law 8§
195.00 [1]). Although defendant contended, inter alia, that the
verdict followng the first trial was “against the weight of the
evidence,” we interpreted that contention as a challenge to the
verdict in the first trial on the ground of repugnancy or
i nconsi stency (Mason, 101 AD3d at 1660-1661). W concl uded that
def endant’ s contention was not preserved for our review and that, in
any event, the verdict was neither repugnant nor inconsistent (id. at
1661). The Court of Appeals determ ned that defendant’s contention
was a challenge to the weight of the evidence, and therefore reversed
our order and remtted the matter to this Court for consideration of
that contention (Mason, _ NY3d at ).

Upon rem ttitur, and viewing the evidence in |light of the
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el enents of the crime of official m sconduct as charged to the jury
(see People v Danielson, 9 NY3d 342, 349; People v Rayam 94 Ny2d 557,
563 n; People v Vazquez, 103 AD3d 460, 461), we conclude that the
verdict in the first trial was not agai nst the weight of the evidence
(see People v Bleakley, 69 NYy2d 490, 495). “[T]he fact that the jury
acqui tted defendant of [other] charge[s] does not warrant a different
concl usi on” (People v Rodriguez, 62 AD3d 460, 460, |v denied 13 NY3d
748; see Rayam 94 Ny2d at 561; People v Sal dano, 104 AD3d 582, 582;
Peopl e v Mercado, 102 AD3d 813, 813, |Iv denied 20 Ny3d 1102).

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court
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REG NALD W LSQN, DEFENDANT- APPELLANT PRO SE.

LAWRENCE FRI EDMAN, DI STRI CT ATTORNEY, BATAVIA (WLLIAM G ZI CKL OF
COUNSEL), FOR RESPONDENT.

Appeal from an anmended sentence of the Genesee County Court
(Robert C. Noonan, J.), rendered June 22, 2010. The anended sentence
di rected defendant to pay restitution.

It is hereby ORDERED that the amended sentence so appeal ed from
i s unani nmously affirned.

Sanme Menorandum as in People v Wlson ([appeal No. 1] _ AD3d
_ [July 5, 2013]).

Entered: July 5, 2013 Frances E. Cafarell
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

406

CA 12-01499
PRESENT: SM TH, J.P., FAHEY, PERADOTTO, LINDLEY, AND WHALEN, JJ.

JAMES P. ZETES, PLAI NTI FF- APPELLANT- RESPONDENT,
\% MEMORANDUM AND ORDER

KELLY A. STEPHENS AND LUCAS A. STEPHENS,
DEFENDANTS,

COUNTY OF NI AGARA, JAMES VOUTOUR, IN HI'S
CAPACI TY AS NI AGARA COUNTY SHERI FF, AND GUY
FRATELLO, ALSO KNOW AS G FRATELLO,

| NDI VI DUALLY AND I N HI' S CAPACI TY AS NI AGARA
COUNTY DEPUTY SHERI FF,

DEFENDANTS- RESPONDENTS- APPELLANTS.

(APPEAL NO. 1.)

JOHN J. DELMONTE, N AGARA FALLS, FOR PLAI NTI FF- APPELLANT- RESPONDENT.

WEBSTER SZANY! LLP, BUFFALO ( ADAM P. HATCH OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS- APPELLANTS.

Appeal and cross appeal froman order of the Suprene Court,
Ni agara County (Richard C. Kloch, Sr., A J.), entered January 31,
2012. The order, anong other things, granted that part of the notion
of defendants County of N agara, Janmes Voutour, and CGuy Fratello
seeki ng sunmary judgnent dism ssing plaintiff’s conplaint against
t hem

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff comrenced this action seeking to recover
damages for, inter alia, false arrest, false inprisonnent, and
mal i ci ous prosecution. |In appeal No. 1, plaintiff appeals and
def endants County of Ni agara, Janes Voutour, in his capacity as
Ni agara County Sheriff, and Guy Fratello, also known as G Fratell o,
individually and in his capacity as N agara County Deputy Sheriff
(collectively, County defendants), cross-appeal froman order granting
that part of the County defendants’ notion for summary judgnent
di sm ssing the conpl ai nt agai nst them but denying that part of their
notion for sanctions based upon plaintiff’s alleged frivol ous conduct.
I n appeal No. 2, defendants Kelly A. Stephens and Lucas A. Stephens
(collectively, Stephens defendants) appeal from an order denying their
notion for summary judgnent dism ssing the conpl aint agai nst them

We note at the outset that, with respect to appeal No. 1,
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plaintiff has abandoned his second cause of action for abuse of
process and his fifth cause of action for negligence against the
County defendants (see Ciesinski v Town of Aurora, 202 AD2d 984, 984).
Further, with respect to appeal No. 2, plaintiff concedes that his
second cause of action and so much of his tenth cause of action that
al | eges that the Stephens defendants tortiously interfered with
“present contractual relations” are not viable. W therefore nodify
the order in appeal No. 2 accordingly.

Regardi ng the remai ni ng causes of action, we conclude that
Suprene Court properly granted that part of the County defendants
notion for summary judgnent dism ssing the malicious prosecution cause
of action (first cause of action) against themin appeal No. 1, and
properly denied that part of the Stephens defendants’ notion seeking
the sane relief in appeal No. 2. “The elenents of the tort of
mal i ci ous prosecution are: (1) the commencenent or continuation of a
crim nal proceeding by the defendant against the plaintiff, (2) the
term nation of the proceeding in favor of the accused, (3) the absence
of probable cause for the crimnal proceeding and (4) actual malice”
(Broughton v State of New York, 37 Ny2d 451, 457, cert denied 423 US
929; see Smth-Hunter v Harvey, 95 Ny2d 191, 195; Nichols v Xerox
Corp., 72 AD3d 1501, 1502). Wth respect to the first elenent, it is
undi sputed that defendants commenced a crim nal proceedi ng agai nst
plaintiff by filing a m sdeneanor information accusing himof stalking
in the fourth degree. Further, with respect to the second el enent,
nei ther the County defendants nor the Stephens defendants established
that the crimnal proceeding did not termnate in plaintiff’'s favor
(see Cantalino v Danner, 96 Ny2d 391, 395-396; Smith-Hunter, 95 Ny2d
at 195-197).

Wth respect to the third and fourth el enents, however, the
County defendants established that Fratell o had probable cause to file
t he m sdeneanor information and that he did not act with actual malice
(see Lyman v Town of Amherst, 74 AD3d 1842, 1842; Weiss v Hotung, 26
AD3d 855, 856; Du Chateau v Metro-North Commuter R R Co., 253 AD2d
128, 132). *“In the context of a malicious prosecution cause of
action, probable cause ‘consists of such facts and circunstances as
woul d | ead a reasonably prudent person in |like circunstances to
believe plaintiff guilty’ ” (Passucci v Hone Depot, Inc., 67 AD3d
1470, 1470, quoting Colon v City of New York, 60 Ny2d 78, 82, rearg
denied 61 Ny2d 670). It is well established that “information
provi ded by an identified citizen accusing another of a crinme is
legally sufficient to provide the police with probable cause to
arrest” (Lyman, 74 AD3d at 1843 [internal quotation marks omtted]).
Actual malice “neans that the defendant nust have commenced the . . .
crimnal proceeding due to a wong or inproper notive, somnething other
than a desire to see the ends of justice served” (Nardelli v Stanberg,
44 Ny2d 500, 503; see Putnamv County of Steuben, 61 AD3d 1369, 1371
| v denied 13 NY3d 705; Du Chateau, 253 AD2d at 132).

Here, the County defendants subm tted evidence that Kelly A
St ephens (hereafter, Stephens) told Fratello that plaintiff (1)
frequently drove by her house and often sl owed down or stopped in
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front of the house; (2) took pictures of Stephens and the house; (3)
made sexual comrents to Stephens; and (4) threatened to damage

St ephens’ s property. Stephens told Fratello that she feared for her
safety and, according to Fratello, “[s]he was visibly upset and crying
as she explained [plaintiff]’s conduct to [hin].” After Fratello

advi sed Stephens “nultiple tinmes” that making a fal se statenent was
puni shabl e as a crinme, Stephens provided a supporting deposition
attesting to the above facts. Fratello averred in an affidavit that
St ephens “appeared to be reliable and believable,” and that he “had no
reason to believe [that] anything [she] told [hinm was fal se or

i naccurate.” He had never net Stephens or plaintiff prior to that
date. Based upon the infornmation Stephens provided, Fratello

conpl eted a m sdeneanor information accusing plaintiff of stalking in
the fourth degree. He had no further involvenent in plaintiff’'s
prosecution. Inasnuch as the County defendants established that
Fratell o had probable cause to file the m sdenmeanor infornation and
that he did not act with actual nalice, thereby negating two necessary
el ements of malicious prosecution, they net their initial burden on
that part of their notion for sunmary judgnment with respect to that
cause of action.

In opposition to the County defendants’ notion, plaintiff failed
to raise an issue of fact with respect to probabl e cause or actual
malice. Plaintiff submtted excerpts fromFratello' s deposition in
whi ch he testified that he did not recall Stephens nentioning any
di sputes that she and her husband had wth plaintiff concerning noney
or deed restrictions, and that he had not heard anything to that
effect prior to that tine. Plaintiff also submtted excerpts from
St ephens’ s deposition, in which she testified that she did not recal
mentioning to Fratello her disagreenent with plaintiff over ampunts
allegedly owed to plaintiff for construction work that he perforned.
Plaintiff admtted at his own deposition that he had no reason to
believe that Fratello was aware of plaintiff’s claimthat the Stephens
def endants owed him $4, 000 for construction work. Although plaintiff
enphasi zes al |l eged “inconsistencies” with respect to whether Fratello
attenpted to contact himbefore filing the m sdenmeanor infornmation and
specul ates that Fratello “covered up his failure or intentional
decision to not talk to the plaintiff by saying that he could not
| ocate him” we conclude that such conjecture is insufficient to raise
a question of fact whether Fratello “lacked probable cause to initiate
the crimnal proceeding or acted with malice in doing so” (Wiss, 26
AD3d at 856; see Du Chateau, 253 AD2d at 132).

Wth respect to the Stephens defendants, however, we agree with
plaintiff that there are triable issues of fact whether Stephens had
probabl e cause to file crim nal charges against plaintiff and whether
she acted out of malice (see Nichols, 72 AD3d at 1502). “A probable
cause finding as to one [group of defendants] does not conpel such a
finding as to the other where the facts and circunstances known to
each defendant may be different” (Wiss, 26 AD3d at 857 [internal
quotation marks omtted]). Here, plaintiff submtted evidence
suggesting that Stephens conmenced the crimnal proceedi ng agai nst him
out of spite or retaliation based upon his enforcenent of alleged deed
restrictions and his claimagainst the Stephens defendants for noney
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owed to himfor construction work that he perfornmed, and that Stephens
provi ded i nconplete or msleading information to Fratello (see

generally Nardelli, 44 Ny2d at 502-503). W thus conclude that there
is a question of fact whether Stephens comenced the crim nal
proceedi ng against plaintiff “due to . . . sonmething other than a

desire to see the ends of justice served” (id. at 503; see N em nski v
Cortese- G een, 74 AD3d 1550, 1551).

Wth respect to the false arrest and fal se inprisonnment causes of
action, i.e., the third and fourth causes of action, respectively, we
conclude that the court properly dism ssed those causes of action
agai nst the County defendants in appeal No. 1, but that it also should
have di sm ssed those causes of action against the Stephens defendants
in appeal No. 2. W therefore further nodify the order in appeal No.
2 accordingly. It is well settled that a plaintiff’'s appearance in
court as a result of the issuance of a crimnal sumobns or appearance
ticket is insufficient to support a claimof false arrest or fal se
i mprisonment (see Wiss, 26 AD3d at 856; see also Santoro v Town of
Sm t ht own, 40 AD3d 736, 737; Nadeau v LaPointe, 272 AD2d 769,

770-771), and here “the record establishes that plaintiff was never
arrested or held in actual custody by any | aw enforcenent agency as a
result of the charge . . . filed against [hin]” (Wiss, 26 AD3d at 856
[internal quotation marks omtted]; see Du Chateau, 253 AD2d at 132).

Regardi ng appeal No. 1 and specifically the causes of action
asserted against only the County defendants, we conclude that, because
the court properly dismssed plaintiff’'s causes of action for false
arrest, false inprisonment, and malicious prosecution against the
County defendants in appeal No. 1, the cause of action for negligent
training and/or instruction (sixth cause of action) was |ikew se
properly dism ssed agai nst them (see Cotter v Summt Sec. Servs.,

Inc., 14 AD3d 475, 476; cf. U S. Underwriters Ins. Co. v Val-Blue
Corp., 85 Ny2d 821, 823). 1In any event, the County defendants
established that Fratello did not “lack[] training in proper |aw

enf orcenment techniques” (Barr v County of Al bany, 50 Ny2d 247, 258;

cf. Martinetti v Town of New Hartford Police Dept., 307 AD2d 735,

737), and plaintiff failed to raise an issue of fact concerning a | ack
of training (see generally Panzera v Johnny's I, 253 AD2d 864, 865).
The court also properly dismssed plaintiff’s 42 USC § 1983 cause of
action (seventh cause of action) against the County defendants, which
was prem sed upon the false arrest, false inprisonnment, and mali ci ous
prosecution clains (see generally Shopland v County of Onondaga, 154
AD2d 941, 941). Wth respect to the County defendants’ cross appeal
in appeal No. 1, we conclude that, although the court properly

di sm ssed the conplaint inits entirety against the County defendants,
the court did not abuse its discretion in denying that part of their
noti on seeking sanctions against plaintiff for frivolous conduct (see
generally Matter of Lodge Hotel, Inc. v Town of Erwin Planning Bd., 62
AD3d 1257, 1259; Cammarata v Cammarata, 61 AD3d 912, 913).

Wth respect to appeal No. 2 and specifically the causes of
action asserted agai nst the Stephens defendants only, we concl ude that
the court properly denied that part of their notion seeking to dismss
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the libel cause of action (eighth cause of action). Stephens’s
statenment that plaintiff nmade “several threats toward[] [ Stephens] and
[ her] residence,” which was contained in her supporting deposition
that she provided to the police, “tends to expose the plaintiff to
public contenpt, ridicule, aversion or disgrace, or [to] induce an
evil opinion of himin the mnds of right-thinking persons” (Rinaldi v
Holt, Rinehart & Wnston, 42 NY2d 369, 379, rearg denied 42 Ny2d 1015,
cert denied 434 US 969). Moreover, contrary to the contention of the
St ephens def endants, proof of special danmages is not required for

libel onits face or libel per se (see R naldi, 42 Ny2d at 379;

Ni chols v Item Publs., 309 NY 596, 600-601; 1 Ny PJI3d 3:23 at 224
[2012]).

W agree with the Stephens defendants, however, that the court
shoul d have di sm ssed the slander cause of action (ninth cause of
action) against them and we therefore further nodify the order in
appeal No. 2 accordingly. The two allegedly defanmatory statenents
pl eaded in the conplaint do not constitute slander per se because they
do not “charg[e] plaintiff with a serious crine” or “tend to injure
[plaintiff] in his . . . trade, business or profession” (Liberman v
Cel stein, 80 Ny2d 429, 435; see Warlock Enters. v Gty Cr. Assoc.,
204 AD2d 438, 438). Contrary to the contention of plaintiff, stalking
in the fourth degree does not constitute a “serious crime” for
pur poses of slander per se (see generally Liberman, 80 Ny2d at 436).
“To be actionable as words that tend to injure another in his or her
prof ession, the challenged statenent nust be nore than a general
reflection upon [the plaintiff]’s character or qualities. Rather, the
statenent nust reflect on [the plaintiff’s] performance or be
i nconpatible with the proper conduct of [the plaintiff’s] business”
(Golub v Enquirer/Star G oup, 89 Ny2d 1074, 1076; see Liberman, 80
NY2d at 436). Here, Stephens’s alleged statenents, at worst, reflect
generally upon plaintiff’'s character or qualities, and do not relate
to his occupation as a builder or devel oper (see Libernman, 80 Ny2d at
436; Warlock Enters., 204 AD2d at 438; see al so Kowal czyk v
McCul | ough, 55 AD3d 1208, 1211). Because the statenents at issue do
not constitute slander per se, plaintiff was required “to plead and
prove special danmages, i.e., the | oss of sonmething having econom c or
pecuni ary val ue” (Hassig v FitzRandol ph, 8 AD3d 930, 932 [internal
quotation marks omtted]; see Nasca v Sgro, 101 AD3d 963, 965), and he
failed to do so (see Canmarata, 61 AD3d at 913; Hassig, 8 AD3d at
932). Although plaintiff also relies upon statenents Stephens
all egedly nmade in various internet postings, CPLR 3016 (a) requires a
plaintiff alleging libel or slander to set forth “the particul ar words
conplained of” in the conplaint (see N emnski, 74 AD3d at 1551), and
here plaintiff did not include any of those statenents in his
conplaint or in his bill of particulars.

Contrary to the further contention of the Stephens defendants, we
conclude that the court properly denied that part of their notion
seeking to dism ss the tenth cause of action insofar as it all eges
tortious interference with prospective business relations. “To
establish a claimfor tortious interference with prospective business
advantage, a plaintiff nust denonstrate that (a) the plaintiff had
busi ness relations with a third party; (b) the defendant interfered
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wi th those business relations; (c) the defendant acted with the sole
purpose of harming the plaintiff or by using unlawful neans; and (d)
there was resulting injury to the business relationship” (North State
Aut obahn, Inc. v Progressive Ins. Goup Co., 102 AD3d 5, 21; see PJI
3:57). As relevant here, a plaintiff is required to identify a
specific customer that the plaintiff would have obtained “but for” the
def endant’ s wrongful conduct (see Parrott v Logos Capital Mt., LLC
91 AD3d 488, 489; Learning Annex Hol dings, LLCv Gttelman, 48 AD3d
211, 211; Forken v CIGNA Corp., 234 AD2d 992, 993). Although many of
plaintiff’s assertions of interference are too vague to support a
claimof tortious interference with prospective business relations,
plaintiff testified at his deposition that a particul ar couple

al | egedly changed their m nds about purchasing a lot in plaintiff’s
subdi vi si on because of the conduct of the Stephens defendants. W
conclude that such testinony is sufficient to raise a question of fact
whet her the Stephens defendants tortiously interfered with plaintiff’s
prospective business relations (see generally Caprer v Nussbaum 36
AD3d 176, 204).

Finally, because several substantive causes of action against the
St ephens defendants remain intact, we reject their contention that the
court erred in refusing to dismss the el eventh cause of action,
seeki ng punitive damges against them (cf. Sclar v
Fayetteville-Manlius School Dist., 300 AD2d 1115, 1115, |v denied 99
NY2d 510; see generally Mantione v Crazy Jakes, Inc., 101 AD3d 1719,
1719-1720).

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court
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JAMES P. ZETES, PLAI NTI FF- RESPONDENT,
\% MEMORANDUM AND ORDER

KELLY A STEPHENS AND LUCAS A. STEPHENS,
DEFENDANTS- APPELLANTS,

COUNTY OF NI AGARA, JAMES VOUTOUR, IN HI'S
CAPACI TY AS NI AGARA COUNTY SHERI FF, AND GUY
FRATELLO, ALSO KNOWN AS G. FRATELLO,

| NDI VI DUALLY AND I N H'S CAPACI TY AS NI AGARA
COUNTY DEPUTY SHERI FF, DEFENDANTS.

(APPEAL NO. 2.)

HURWTZ & FINE, P.C., BUFFALO (EARL K. CANTWELL, I, OF COUNSEL), FOR
DEFENDANTS- APPELLANTS.

JOHN J. DELMONTE, NI AGARA FALLS, FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, N agara County
(Richard C Kloch, Sr., A J.), entered April 4, 2012. The order
deni ed the notion of defendants Kelly A Stephens and Lucas A
St ephens for sumary judgnent.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the |law by granting those parts of the notion
of defendants Kelly A. Stephens and Lucas A. Stephens for sunmary
j udgnment di smssing the second, third, fourth, and ninth causes of
action and so nuch of the tenth cause of action as alleges tortious
interference with contractual relations and as nodified the order is
affirmed w thout costs.

Sanme Menorandum as in Zetes v Stephens ([appeal No. 1] _ AD3d
__ [Jduly 5, 2013]).

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court
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TI MOTHY HAZELET, PETER KERTZI E, PETER LOTOCKI
SCOIT SKINNER, THOVAS REDDI NGTON, TI MOTHY CASSEL,
MATTHEW S. OSI NSKI, MARK ABAD, BRAD ARNONE AND
DAVI D DENZ, PLAI NTI FFS- RESPONDENTS,

\% MEMORANDUM AND ORDER

CTY OF BUFFALO, CITY OF BUFFALO DEPARTMENT OF

FI RE AND LEONARD MATARESE, | NDI VI DUALLY AND AS
COW SSI ONER OF HUVAN RESOURCES FOR CI TY OF BUFFALG
DEFENDANTS- APPELLANTS.

HODGSON RUSS LLP, BUFFALO ( STEPHEN W KELKENBERG OF COUNSEL), FOR
DEFENDANTS- APPELLANTS.

CH ACCHI A & FLEM NG LLP, HAMBURG ( CHRI STEN ARCHER PI ERROT OF COUNSEL) ,
FOR PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprene Court, Erie County (John A
M chal ek, J.), entered February 8, 2012. The order, inter alia, awarded
econonm ¢ damages to twelve of the plaintiffs.

It is hereby ORDERED that the order so appealed fromis unani nously
nodi fied on the | aw by reducing the total award for econom c damages as
follows: plaintiff Eugene Margerum - $288,445; plaintiff Joseph Fahey -
$70,567; plaintiff Tinothy Hazel et - $211,054; plaintiff Peter Kertzie -
$41,638; plaintiff Peter Lotocki - $92,397; plaintiff Scott Skinner -
$228, 095; plaintiff Thomas Reddi ngton - $64, 455; plaintiff Tinothy
Cassel - $282,819; plaintiff Matthew S. Gsinski - $46,171; plaintiff
Mark Abad - $0; plaintiff Brad Arnone - $0; and plaintiff David Denz -
$40, 966, and as nodified the order is affirnmed without costs in
accordance with the following Menorandum Plaintiffs, firefighters
enpl oyed by defendant City of Buffalo Departnment of Fire (Fire
Department), commenced this action alleging that defendants
di scrimnated against themby allow ng pronotional eligibility lists
created pursuant to the Cvil Service Lawto expire solely on the ground
that plaintiffs, who were next in line for pronotion, were Caucasi an.
Previously, we concluded that Suprene Court erred in granting
plaintiffs’ cross notion for partial summary judgnent on liability and
properly deni ed defendants’ notion to dismiss the conplaint, holding in
part that, although the action taken by defendant City of Buffalo (Cty)
was subject to strict scrutiny, plaintiffs had failed to establish “the
absence of a conpelling interest,” particularly because “ ‘a
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sufficiently serious claimof discrimnation’ may constitute a
conpelling interest to engage in race-conscious renedi al action”
(Margerumv City of Buffalo, 63 AD3d 1574, 1579). Shortly after we

i ssued our decision, the United States Suprenme Court decided Ricci v
DeSt ef ano (557 US 557), wherein it held that, “before an enpl oyer can
engage in intentional discrimnation for the asserted purpose of
avoi di ng or renedying an unintentional disparate inpact, the enpl oyer
must have a strong basis in evidence to believe it will be subject to
di sparate-inpact liability if it fails to take the race-conscious

di scrimnatory action” (id. at 585).

Followng Ricci, we affirnmed an order that, inter alia, granted
those parts of plaintiffs’ notion for partial sumrary judgnment on
liability with respect to the Fire Departnment and the City (hereafter,
def endants), determ ning that defendants “did not have a strong basis in
evi dence to believe that they woul d be subject to disparate-inpact
litability if they failed to take the race-conscious action, i.e.,
allowing the eligibility lists to expire” (Margerumv City of Buffalo,
83 AD3d 1575, 1576). The court thereafter conducted a nonjury trial on
t he i ssue of damages, and defendants appeal from an order that awarded a
total amount of $2,510,170 in econoni c damages and a total anount of
$255,000 in enotional distress damages to the 12 remaining plaintiffs
(hereafter, plaintiffs). W now conclude that the court’s awards for
enotional distress were proper, but we agree with defendants that the
court erred with respect to its awards for econom c damages.

Prelimnarily, we conclude that the court did not err in
determning that plaintiffs established that their danages were
proxi mately caused by the City's failure to pronote fromthe 2002
eligibility list. In our view, plaintiffs met their burden of
establishing that they woul d have been pronoted but for the Cty's
action in allowing the pronotion eligibility lists to expire and
suf fered econom ¢ damages because they were not pronoted (see e.g.
County of Nassau v New York State Div. of Human Ri ghts, 123 AD2d 342,
343) .

Wth respect to the amobunts of danages, we note that, upon our
review of the court’s award of damages in this nonjury trial, we my
“i ndependent|y consider the probative weight of the evidence and the
i nferences that nmay be drawn therefrom and grant the [relief] that we
deemthe facts warrant . . . This Court’s authority, in this regard,
extends to the maki ng of appropriate damage awards” (Wal sh v State of
New York, 232 AD2d 939, 940; see Blakesley v State of York, 289 AD2d
979, 979, |v denied 98 Ny2d 605). W conclude that each anount of
damages awarded for enotional distress is reasonable. W further
conclude with respect to econom ¢ danages, however, that the court
applied the wong burden of proof and erred in relying on assunptions
not supported by the record.

Wth respect to the burden of proof, we note that the court erred
in placing the burden of proof on defendants to establish plaintiffs’
econom ¢ damages. Rather, a plaintiff seeking, e.g., damages for |oss
of future earnings nust “provide evidence denonstrating the difference
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bet ween what he [or she] is now able to earn and what he [or she] could
have earned” in the absence of discrimnation (Burdick v Bratt, 203 AD2d
950, 951, |v denied 84 Ny2d 801), although recovery for |ost earning
capacity may be based on future probabilities and is not limted to
actual past earnings (see Huff v Rodriguez, 45 AD3d 1430, 1433).

Al though a plaintiff is not required to establish |oss of earnings with
absolute certainty, it is a “fundanental prem se that | oss of earnings
or earning capacity must be established with reasonable certainty . . .
and will be reduced if based upon nere specul ation” (Toscarelli v Purdy
217 AD2d 815, 818). The parties each presented expert testinony on the
i ssue of econom ¢ damages, and the experts provi ded separate

cal cul ations for those plaintiffs who were on “injured on duty” (IQD)
status. W conclude that the assunptions on which plaintiffs expert
relied are not fairly inferrable fromthe evidence, and thus his opinion
concerning the non-10D plaintiffs, which was based on specul ati on about
their future job prospects, cannot support the awards nade by the court.
| nstead, we conclude that the awards cal cul ated by defendants’ expert
with respect to the nine non-10D plaintiffs are accurately inferrable
fromthe evidence, and we therefore adopt his cal culations, as follows:
plaintiff Eugene Margerum - $288, 445; plaintiff Joseph Fahey - $70, 567;
plaintiff Tinothy Hazelet - $211,054; plaintiff Peter Kertzie - $41, 638;
plaintiff Peter Lotocki - $92,397; plaintiff Scott Skinner - $228, 095;
plaintiff Thomas Reddi ngton - $64, 455; plaintiff Tinothy Cassel -
$282,819; and plaintiff Matthew S. Osinski - $46,171. W therefore

nodi fy the order accordingly.

Def endants al so contend that the court erred in adopting the
assunption of plaintiffs’ expert that the 10D plaintiffs would have had
an 85% chance of becom ng permanently di sabl ed, because he based his
calculation on 12 nonths of injury reports rather than on disability
data, and particularly because his initial calculation, which he changed
when he realized that the tax-free nature of the 10D plaintiffs’
benefits would erase the 10D plaintiffs’ awards, assuned no |ikelihood
of disability if the 10D plaintiffs had received pronotions in 2006. W
conclude that the weighted probability calculation of plaintiffs’ expert
was not established with the requisite “reasonable certainty” (id.), and
that the court instead should have used the weighted probability
cal cul ati on of defendants’ expert to determ ne the econom ¢ danmages of
the 10D plaintiffs. Notably, all three 10D plaintiffs testified that
t hey woul d not have been injured had they been pronoted to |ieutenant,
and other plaintiffs testified that there was | ess probability of injury
at higher ranks. Defendants’ expert, using 15 years of disability
retirement data, calculated that the risk of retiring on 10D status as a
i eutenant was only 58.6% as nuch as that of a firefighter, a
probability higher than the original assunption of plaintiffs expert
and higher than plaintiffs’ testinonial probability, but consistent with
plaintiffs’ view that they would be nuch less likely to be injured as
lieutenants. Because plaintiffs thenselves testified that they would
not have been injured and retired on | OD status had they been pronoted,
because plaintiffs’ expert initially agreed with that testinony and
changed his cal culation only when it becanme clear that the tax
equal i zation of his calculations would “w pe out the [IOD plaintiffs’]
| oss,” and because the recal cul ated wei ghted probability of plaintiffs’
expert relied only on injury data for a single year, not data relating
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to actual disability retirements, we conclude that the 10D plaintiffs,

t hrough plaintiffs’ own expert, did not establish their econom c damages
with reasonable certainty. Thus, the only conpetent proof in the record
regardi ng the econom c damages to the 10D plaintiffs is the cal culation
of defendants’ expert, which awards no damages to plaintiffs Mark Abad
and Brad Arnone and $40,966 to plaintiff David Denz. W therefore
further nodify the order accordingly.

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

432

CA 12-02119
PRESENT: SCUDDER, P.J., PERADOTTO, LINDLEY, VALENTINO, AND MARTOCHE, JJ.

Pl NNACLE CHARTER SCHOOL, W LLI AM A. PRESTON, AS
PARENT AND NATURAL GUARDI AN OF WLLI AM A, PRESTON
JR. AND DEONDRA PRESTON, | NFANTS, TAMERA HOOD, AS
PARENT AND NATURAL GUARDI AN OF JAYLI N JOHNSQON, AN
| NFANT, ZAKEA W LLI AMS, AS PARENT AND NATURAL
GUARDI AN OF TEARA W LLI AMS, TYREE W LLI AMS AND
ANTO NE RUSHI NG JR., | NFANTS, AND ERI KA WATKI NS,
AS PARENT AND NATURAL GUARDI AN OF DI ONA LYNNE
VATKI NS, AN | NFANT,

PLAI NTI FFS- RESPONDENTS- APPELLANTS,

\% MVEMORANDUM AND ORDER

BOARD OF REGENTS OF THE UNI VERSI TY OF THE STATE OF
NEW YORK, NEW YORK STATE EDUCATI ON DEPARTMENT AND
JOHN B. KING JR, INH S CAPACITY AS COW SSI ONER
OF EDUCATI ON, DEFENDANTS- APPELLANTS- RESPONDENTS.

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (ROBERT M GOLDFARB OF
COUNSEL), FOR DEFENDANTS- APPELLANTS- RESPONDENTS.

RUPP, BAASE, PFALZGRAF, CUNNI NGHAM & COPPOLA LLC, BUFFALO (LI SA A
COPPOLA OF COUNSEL), FOR PLAI NTI FFS- RESPONDENTS- APPELLANTS.

Appeal and cross appeal froman order of the Suprene Court, Erie
County (Paula L. Feroleto, J.), entered July 5 2012. The order, anong
ot her things, granted plaintiffs’ notion for a prelimnary injunction
and granted in part defendants’ cross notion by dismssing the fourth
cause of action.

It is hereby ORDERED t hat the order so appealed fromis unani nously
nodi fied on the | aw by denying plaintiffs’ notion for a prelimnary
i njunction, vacating the prelimnary injunction, and granting
defendants’ cross notion in its entirety and di sm ssing the conpl aint,
and as nodified the order is affirned wthout costs.

Menorandum In April 2012 defendant Board of Regents of the
University of the State of New York (Board of Regents) denied the
application of plaintiff Pinnacle Charter School (Pinnacle) to renewits
charter to operate a charter school in the Gty of Buffalo. Pinnacle
and the individual plaintiffs, parents of infant children enrolled at
Pi nnacl e, commenced this action seeking, inter alia, judgnent declaring
that the action of the Board of Regents was unconstitutional, and
prelimnary and permanent injunctions enjoining defendants from
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enforcing the denial of the renewal application and permtting Pinnacle
to continue operating as an authorized charter school. Plaintiffs
allege, inter alia, that the decision of the Board of Regents was nade
in violation of their rights to due process, the requirenents of the
State Adm nistrative Procedure Act and the rights of the individual
plaintiffs’ children to a sound basic education under the Education
Article of the State Constitution (NY Const, art XI, 8 1). Plaintiffs
further allege that Education Law § 2852 (6) is unconstitutional to the
extent that it limts judicial and adm nistrative review of the Board of
Regents’ action. Finally, plaintiffs allege that enployees of defendant
New York State Education Departnent (Departnent) negligently

m srepresented that Pinnacle s charter would likely be renewed and the
school would remain open at the sane tinme that the Departnent was
preparing its recomendation to deny Pinnacle’ s application to renewits
charter and cl ose the school.

Suprene Court erred in granting plaintiffs’ notion seeking a
prelimnary injunction enjoining enforcement of the Board of Regents’
determ nati on denying Pinnacle’ s application to renewits charter and
permtting Pinnacle to operate as an authorized charter school, inasmuch
as plaintiffs failed to denonstrate a |ikelihood of success on the
nerits with respect to any of their clains (see Doe v Axelrod, 73 Ny2d
748, 750-751). To the contrary, the evidence establishes conclusively
that plaintiffs have no cause of action. Thus, although the court
properly granted defendants’ cross notion to dismss the conplaint for
failure to state a cause of action to the extent that it sought
di smi ssal of the fourth cause of action, for negligent
m srepresentation, we conclude that the court should have granted
defendants’ cross notion in its entirety and di sm ssed the conpl ai nt
(see generally Kaufrman v International Bus. Machs. Corp., 97 AD2d 925,
926-927, affd 61 NY2d 930). W therefore nodify the order accordingly.

The first and second causes of action allege, respectively, that
the determ nation of the Board of Regents violated Pinnacle s due
process rights under the State Constitution (NY Const, art |, 8§ 6) and
t he Federal Constitution (US Const, 14th Amend, 8§ 1). W agree with
def endants that the New York Charter Schools Act (Education Law art 56)
creates no constitutionally protected property interest in the renewal
of a charter and thus that the first and second causes of action fail to
state a cause of action (see Matter of New Covenant Charter School Educ.
Faculty Assn. v Board of Trustees of the State Univ. of N Y., 30 Msc 3d
1205 [A], 2010 NY Slip Op 52287[ U], *2 [Sup C, Al bany County 2010]; see
general ly Board of Regents of State Colls. v Roth, 408 US 564, 577).
Moreover, we note that Pinnacle’s charter expressly provided that
“In]othing herein shall require the [Board of] Regents to approve a
Renewal Application.” Contrary to Pinnacle' s further allegation, the
[imtation on adm nistrative review set forth in Education Law § 2852
(6) does not effect an unconstitutional denial of due process inasmnmuch
as Pinnacle has no constitutional right to an adm nistrative appeal (see
Matter of Wong v Coughlin, 138 AD2d 899, 901). Absent any indication
that the Board of Regents acted illegally, unconstitutionally or in
excess of its jurisdiction, noreover, the limtation on judicial review
does not inplicate Pinnacle’ s due process rights (see Matter of New York
City Dept. of Envtl. Protection v New York City Cv. Serv. Comm., 78
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NY2d 318, 323-324).

Contrary to the court’s conclusion with respect to the third cause
of action, alleging violation of the State Adm nistrative Procedure Act,
we agree with defendants that the Board of Regents was acting pursuant
to its discretionary authority when it denied Pinnacle’ s renewal
application, and it was not required to pronul gate any rules pursuant to
article 2 of the State Admi nistrative Procedure Act with respect to its
exerci se of such authority (see generally Matter of Alca Indus. v
Del aney, 92 Ny2d 775, 777-778). Plaintiffs’ contention that the
Department’s guidelines for charter renewal applications nust be
pronmul gated as rul es pursuant to State Admi nistrative Procedure Act §
202 was inproperly raised for the first time in their reply papers (see
Keitel v Kurtz, 54 AD3d 387, 391; Sanz v Discount Auto, 10 AD3d 395,
395). In any event, that contention |acks nerit inasmuch as the
gui delines are excluded fromthe Act’s rul emaki ng requirenment (see 8 102
[2] [b] [iv]). The charter renewal process, noreover, is not an
“adj udi catory proceeding” within the nmeaning of State Admi nistrative
Procedure Act 8 102 (3), and thus the requirenments of section 301 (3)
are inapplicable.

Wth respect to the fifth cause of action, even assum ng, arguendo,
that the individual plaintiffs have standing to allege a violation of
t he Education Article on behalf of their children enrolled at Pinnacle
based upon the alleged failure of the Buffalo School District to offer a
sound basi c education, we also agree with defendants that plaintiffs
fail to state a cause of action for such violation (see generally
Paynter v State of New York, 100 Ny2d 434, 439). In any event, the
renewal of Pinnacle s charter would not renedy the alleged violation of
t he Education Article.

Finally, with respect to plaintiffs’ cross appeal, we conclude that
the court properly granted that part of defendants’ cross notion seeking
di sm ssal of the fourth cause of action, for negligent
m srepresentation, inasmuch as plaintiffs did not have a special or
privity-like relationship with the Departnment such that it was required
to inpart correct information to plaintiffs (see Mandarin Trading Ltd. v
Wl denstein, 16 Ny3d 173, 180; Sanple v Yokel, 94 AD3d 1413, 1414-1415).

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court
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SI COLI & MASSARO, INC., ET AL., DEFENDANTS.

SICOLI & MASSARO, I NC., THI RD- PARTY PLAI NTI FF,
Vv

GUARD CONSTRUCTI ON & CONTRACTI NG, CORP. ,

THI RD- PARTY DEFENDANT.

GUARD CONTRACTI NG CORP., ALSO KNOWN AS GUARD
CONSTRUCTI ON & CONTRACTI NG, CORP., FOURTH- PARTY
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Vv

| NNOVATI VE | NSULATED SYSTEMS, |NC., ALSO KNOWN
AS | NNOVATI VE | NSULATI ON | NC., FOURTH- PARTY
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(APPEAL NO 1.)

GOLDBERG SEGALLA LLP, BUFFALO (BRIAN R BIGd E OF COUNSEL), FOR
FOURTH- PARTY PLAI NTI FF- APPELLANT.

DAMON MOREY LLP, BUFFALO (HEDW G M AULETTA OF COUNSEL), FOR
FOURTH- PARTY DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Niagara County (Ral ph
A. Boniello, Ill, J.), entered Novenber 30, 2011. The order denied
the notion of Guard Contracting Corp., also known as Guard
Construction & Contracting, Corp. for partial summary judgnent on the
contractual indemmification cause of action in its fourth-party
conpl ai nt.

It is hereby ORDERED that the order so appealed fromis
unani mously affirmed w t hout costs.

Same Menorandumas in Bellreng v Sicoli & Massaro, Inc. ([appeal
No. 2] _ AD3d ___ [July 5, 2013]).
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Entered: July 5, 2013 Frances E. Cafarell
Clerk of the Court
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BRETT BELLRENG, PLAI NTI FF- APPELLANT- RESPONDENT,
\% MEMORANDUM AND ORDER

SI COLI & MASSARO, | NC. AND LOCKPORT CI TY SCHOOL
DI STRI CT BOARD OF EDUCATI ON,

DEFENDANTS- RESPONDENTS- APPELLANTS.

SI COLI & MASSARO, | NC. ,

THI RD- PARTY PLAI NTI FF- RESPONDENT- APPELLANT,

Vv

GUARD CONSTRUCTI ON & CONTRACTI NG, CORP.

THI RD- PARTY DEFENDANT- RESPONDENT- APPELLANT.
GUARD CONTRACTI NG CORP., ALSO KNOWN AS GUARD
CONSTRUCTI ON & CONTRACTI NG CORP., FOURTH- PARTY
PLAI NTI FF,

Vv

| NNOVATI VE | NSULATED SYSTEMS, | NC., ALSO KNOWN
AS | NNOVATI VE | NSULATI ON | NC., FOURTH- PARTY
DEFENDANT.

(APPEAL NO. 2.)

CANTOR, DOLCE & PANEPI NTO, P.C., BUFFALO (STEPHEN C. HALPERN OF
COUNSEL), FOR PLAI NTI FF- APPELLANT- RESPONDENT.

SUGARVAN LAW FI RM LLP, SYRACUSE (STEPHEN A. DAVOLI OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS- APPELLANTS AND THI RD- PARTY PLAI NTI FF-
RESPONDENT- APPELLANT.

GOLDBERG SEGALLA LLP, BUFFALO (BRIAN R BIGd E OF COUNSEL), FOR
THI RD- PARTY DEFENDANT- RESPONDENT- APPELLANT.

Appeal and cross appeals froman order of the Suprenme Court,
Ni agara County (Ralph A. Boniello, Ill, J.), entered March 21, 2012.
The order, inter alia, denied in part the cross notion of plaintiff
for partial summary judgnment on liability with respect to the Labor
Law 88 240 (1), 240 (3) and 241 (6) causes of action.

It is hereby ORDERED that the order so appealed fromis
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unani nously nodified on the |law by granting those parts of the notion
of defendant-third-party plaintiff, Sicoli & Massaro, Inc., and

def endant Lockport City School District Board of Education for summary
j udgnent dism ssing the Labor Law 8§ 200 and common-| aw negl i gence
causes of action, and granting that part of the notion for sumrmary
judgnment on the third-party conplaint, and as nodified the order is
affirmed w thout costs.

Menorandum Plaintiff comenced this action seeking danages for
injuries he sustained when he fell through a roof over the sw nm ng
pool at Lockport H gh School that was being renovated (project).

Def endant Lockport City School District Board of Education (Board)
hired defendant-third-party plaintiff, Sicoli & Massaro, Inc.

(Sicoli), as the general contractor on the project. Sicoli entered
into a subcontract wth third-party-defendant-fourth-party plaintiff,
GQuard Contracting Corp., also known as CGuard Construction &
Contracting, Corp. (GQuard), to renmove the existing roof. Guard, in
turn, subcontracted that work to fourth-party defendant, Innovative

| nsul ated Systens, Inc., also known as |Innovative Insulation, Inc.
(I'nnovative). Wiile perform ng work on the project, plaintiff, an

| nnovati ve enpl oyee, fell through the deteriorated gypsumroof decking
onto a scaffold that had been erected inside the building to prevent
debris fromfalling into the pool. At the tine of his fall, plaintiff
had unhooked his safety harness fromthe steel lifeline that had been
pl aced on the roof. After plaintiff commenced this action for various
Labor Law viol ations and comon-| aw negligence, Sicoli commenced a
third-party action agai nst Guard seeking contractual indemification.
Guard then commenced a fourth-party action agai nst |Innovative for,
inter alia, contractual and common-|aw i ndemi ficati on.

As relevant to appeal No. 1, Guard noved for partial summary
judgnment on its contractual indemification cause of action. Suprene
Court denied Guard’s notion, and Guard appeal s.

As relevant to appeal No. 2, Sicoli noved for sunmary judgnent
di smssing the conplaint in the main action and for sunmary judgment
on its third-party conplaint. W note that, although Sicoli’s notion
sought relief for Sicoli alone, the parties as well as the court
treated the notion as if it had sought relief for Sicoli and the Board
(collectively, defendants). W wll do the sane (see generally CPLR
2001). Plaintiff cross-noved for partial summary judgnment on
liability on the Labor Law 88 240 (1), 240 (3) and 241 (6) causes of
action, and Guard cross-noved for partial sumary judgnent dism ssing
plaintiff’s Labor Law 88 200, 240 (1) and 241 (6) causes of action.
The court denied that part of defendants’ notion and Guard’'s cross
notion with respect to the Labor Law 8 200 cause of action; denied
that part of the notion and cross notions with respect to the Labor
Law 8 240 (1) cause of action; granted that part of defendants’ notion
and, in effect, denied that part of plaintiff’s cross notion with
respect to the Labor Law 8 240 (3) cause of action; and granted that
part of defendants’ notion and Guard’ s cross notion and deni ed that
part of plaintiff’'s cross notion with respect to the Labor Law § 241
(6) cause of action except insofar as it related to 12 NYCRR 23-1. 16.
Al t hough the court did not explicitly rule on that part of defendants’
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notion with respect to the conmon-| aw negligence cause of action, “the
failure to rule is deenmed a denial of that part of the notion” (Bald v
Westfield Acadeny & Cent. Sch., 298 AD2d 881, 882). The court denied
that part of defendants’ notion for summary judgnent on the third-
party conplaint. Plaintiff appeals, and defendants and Guard cross-
appeal .

Addressing first the issues raised in appeal No. 2, we concl ude
that, contrary to plaintiff’s contention, the court properly granted
that part of defendants’ notion seeking summary judgnment di sm ssing
t he Labor Law 8 240 (3) cause of action. That section, which provides
that “[a]ll scaffolding shall be so constructed as to bear four tines
t he maxi mum wei ght required to be dependent therefrom or placed
t hereon when in use[,]” does not apply in this case because the roof
decki ng through which plaintiff fell was not a scaffold (cf. Caruana v
Lexington Vil. Condom niunms at Bay Shore, 23 AD3d 509, 510).

We further conclude that the court properly denied those parts of
def endants’ notion and the cross notions of plaintiff and Guard with
respect to the Labor Law 8 240 (1) cause of action. It is well
settled that, “[i]n order to prevail on a cause of action pursuant to
Labor Law 8 240 (1), a plaintiff nust establish that an owner or
contractor failed to provide appropriate safety devices at an el evated
work site and that such violation of the statute was the proximte
cause of his or her injuries” (Vetrano v J. Kokolakis Contr., Inc.,
100 AD3d 984, 985). Here, plaintiff established that the safety
equi pnent failed to provide proper protection by submtting his
deposition testinony, wherein he stated that, although he could have
been connected to the steel lifeline at the |ocation where he fell, he
was noving to a new work area, and he could not reach that new work
area while connected to the lifeline (see id. at 985-986; cf. Akins v
Central N.Y. Regional Mt. Auth., 275 AD2d 911, 912). W concl ude,
however, that plaintiff did not neet his initial burden with respect
to the section 240 (1) cause of action inasnuch as his subm ssions
raised triable issues of fact whether he had a good reason for
di sconnecting fromthe lifeline or whether his own actions in
di sconnecting fromthe lifeline were the sole proximate cause of his
fall (see Fajardo v Trans Wirld Equities Co., 286 AD2d 271, 271; see
al so Cahill v Triborough Bridge & Tunnel Auth., 4 NY3d 35, 39-40).

For exanple, he submtted evidence that raised material issues of fact
whet her he was instructed to remain secured to a lifeline at al

times. Further, insofar as plaintiff contends that he met his initial
burden by establishing that his work surface collapsed, plaintiff’s
contention is belied by the abundant evidence in the record
denonstrating that he was not permtted to stand on the roof decking.
We al so concl ude that defendants and Guard did not nmeet their initial
burdens with respect to the section 240 (1) cause of action because
they failed to establish that plaintiff’s actions were the sole

proxi mate cause of the accident, i.e., that he knew or should have
known that he was expected to use either nmultiple retractabl e | anyards
or a safety rope in order to reach all areas of the roof (see
generally Wnegrad v New York Univ. Med. Cir., 64 NY2d 851, 853).

W reject defendants’ contention that the court erred in denying
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that part of their notion with respect to the Labor Law § 241 (6)
cause of action insofar as it is based upon a violation of 12 NYCRR
23-1.16. W conclude that 12 NYCRR 23-1.16 (b) applies to the facts
of this case, even though plaintiff was not actually attached to the
lifeline at the tine of his fall, inasnuch as plaintiff testified at
his deposition that the safety devices provided to himwere inadequate
for himto conplete his work because they did not afford himaccess to
the entire roof (see Latchuck v Port Auth. of NY. & N.J., 71 AD3d
560, 560).

We concl ude, however, that the court erred in denying that part
of defendants’ notion for sumrmary judgnment dism ssing the Labor Law 8
200 and common-1| aw negl i gence causes of action, which were based on
def endants’ al |l eged supervision and control over plaintiff’s work, and
we therefore nodify the order accordingly. The deposition testinony
submtted by the parties established that Sicoli and the Board, at
nost, engaged in “ ‘nonitoring and oversight of the timng and quality
of work[,]’ ” which “ ‘is insufficient to raise a triable issue of
fact with respect to supervision or control for the purposes of :
Labor Law § 200° ” and common-| aw negligence (Timons v Barrett Paving
Materials, Inc., 83 AD3d 1473, 1476, |lv denied in part and di sm ssed
in part 17 NY3d 843; see also Bannister v LPGmnelli, Inc., 93 AD3d
1294, 1294-1295; McCormck v 257 W Genesee, LLC, 78 AD3d 1581, 1581-
1582; Verel v Ferguson Elec. Constr. Co., Inc., 41 AD3d 1154, 1156-
1157) .

We further conclude that the court erred in denying that part of
defendants’ notion for sunmary judgnment on the third-party conplaint,
in which Sicoli sought contractual indemification from Guard. W
therefore further nodify the order accordingly. Al though a party is
not entitled to summary judgnent on a contractual indemification
cl ai mwhere issues of fact remain whether the indemitee was actively
negl i gent (see Jam ndar v Uniondale Union Free Sch. Dist., 90 AD3d
612, 616; Stanz v New York State Energy Research & Dev. Auth
[ NYSERDA], 87 AD3d 1279, 1283), as addressed in our analysis with
respect to plaintiff’'s Labor Law § 200 and common-| aw negl i gence
causes of action, Sicoli established that it was not negligent as a
matter of |aw (see Nicholas v EPO Harvey Apts., Ltd. Partnership, 31
AD3d 1174, 1175-1176; Torres v Morse Diesel Intl., Inc., 14 AD3d 401,
403). Additionally, the indemification provision in the subcontract
between Sicoli and CGuard evinces a clear intent that Guard i ndemify
Sicoli for all damages arising out of the work subcontracted to Guard,
regardl ess of who ultimately perfornmed that work (see generally Lipari
v AT Spring, LLC, 92 AD3d 502, 504-505).

Finally, we conclude with respect to appeal No. 1 that the court
properly denied Guard’ s notion for partial sumrary judgnment on its
contractual indemification cause of action against |Innovative. The
i ndemmi fication provision in the subcontract between Guard and
| nnovative requires indemification only for damages that were caused
by the negligent acts or om ssions of Innovative or its
subcontractors. Inasnuch as there are questions of fact whether
| nnovati ve was negligent, Guard s notion was properly denied (see
Guarnieri v Essex Hones of WNY, 24 AD3d 1266, 1266-1267; cf. Sheridan
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v Albion Cent. Sch. Dist., 41 AD3d 1277, 1279).

Entered: July 5, 2013 Frances E. Cafarell
Clerk of the Court
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DEFENDANT- APPELLANT.

BOND, SCHCENECK & KING PLLC, SYRACUSE ( RYAN MCPARLAND OF COUNSEL),
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Appeal from an order of the Suprene Court, Onondaga County
(Anthony J. Paris, J.), dated May 21, 2012. The order denied the
noti on of defendant Ri dgeway & Conger, Inc. for summary judgnent
di smi ssing the conplaint against it.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the notion is granted
and the conpl ai nt agai nst defendant R dgeway & Conger, Inc. is
di sm ssed.

Menorandum Plaintiff comenced this action seeking danages for
| osses that he sustained as a result of failed financial investnents.
In the conplaint, plaintiff advanced one cause of action agai nst
def endant Ri dgeway & Conger, Inc. (R dgeway), which plaintiff concedes
sounds in conmmon-| aw negligence, i.e., the negligent supervision of
defendant Ronald H Sirota (Sirota). R dgeway noved for summary
j udgnent dism ssing the conplaint against it, and Suprene Court denied
the notion. W reverse.

We note as background that plaintiff retained defendant Strategic
Fi nancial Planning, Inc. (SFP) to provide himw th investnent advice.
Sirota, who owned and operated SFP, was a regi stered representative of
Ri dgeway, a broker-dealer that is a nmenber of the Financial Industry
Regul at ory Agency (FINRA), a self-regulatory industry organization.
It is undisputed that, at all relevant tines, Sirota's rel ationship
with R dgeway was that of an independent contractor. During the
course of Sirota's association with Ri dgeway, Sirota advised plaintiff
to invest in certain security and investnent vehicles that were not
publicly traded. There is also no dispute that R dgeway had no
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know edge of these outside business activities by Sirota, nmade no
recommendations to plaintiff with respect thereto and received no
conpensation as a result thereof.

To establish a cause of action for common-|aw negligence, “a
plaintiff nust denonstrate the existence of a duty, a breach of that
duty, and that the breach of such duty was a proximte cause of his or
her injuries” (Schindler v Ahearn, 69 AD3d 837, 838 [internal
quotation marks omtted]). “If there is no duty of care owed by the
defendant to the plaintiff, there can be no breach and, consequently,
no liability can be inposed upon the defendant” (M)jica v Gannett Co.,
Inc., 71 AD3d 963, 965; see Pul ka v Edel man, 40 Ny2d 781, 782, rearg
deni ed 41 Ny2d 901). The issue whether one person owes a duty of care
to “reasonably avoid injury” to another is a question of law for the
courts (Purdy v Public Admir of County of Westchester, 72 Ny2d 1, 8,
rearg denied 72 Ny2d 953). “In general, an entity has no duty to
control a third party’s conduct so as to prevent injury to another
unl ess special circunmstances exist in which the entity has sufficient
authority and control over the conduct of that third party . . . Only
then can a duty be inposed” (Myjica, 71 AD3d at 965).

Additionally, it is well settled that, “[o]rdinarily, a principa
is not liable for the acts of independent contractors in that, unlike
the master-servant rel ationship, principals cannot control the manner
in which the independent contractors’ work is performed” (Chainani v
Board of Educ. of Gty of N Y., 87 Ny2d 370, 380-381, rearg denied 87
NY2d 862). Although there are exceptions to that general rule (see
Rosenberg v Equitable Life Assur. Socy. of U S., 79 Ny2d 663, 668,
rearg dism ssed 82 NY2d 825), we conclude that none apply to the
ci rcunst ances presented here. Although plaintiff’s claimsounds in
negl i gent supervision, one of the recogni zed exceptions (see Kl eeman v
Rhei ngol d, 81 NY2d 270, 274), it is well settled that “the nere
retenti on of general supervisory powers over an independent contractor
cannot forma basis for the inposition of liability against the
principal” (Goodwi n v Contast Corp., 42 AD3d 322, 323; see Mel bourne v
New York Life, 271 AD2d 296, 297). Ridgeway established its prim
facie entitlenment to judgnment as a matter of |aw by denonstrating that
it owmed no duty of care to plaintiff to supervise or control Sirota,
an i ndependent contractor, and that it could not be vicariously liable
for the investnment advice Sirota provided to plaintiff because it did
not direct or control the provision of such advice (see Mjica, 71
AD3d at 965). In opposition to R dgeway' s prina facie show ng,
plaintiff failed to raise a triable issue of fact (see Alvarez v
Prospect Hosp., 68 Ny2d 320, 324). W reject plaintiff’s contention
that industry standards or the rules and regul ati ons of FINRA i nposed
a duty of care on Ridgeway sufficient to support a private cause of
action under New York common | aw for negligent supervision (see In re
Apple REITs Litigation, 2013 W 1386202, * 15 n 12; Richman v Gol dman
Sachs Goup, Inc., 868 F Supp 2d 261, 275; Winraub v den Rauch Sec.
Inc., 399 F Supp 2d 454, 462, affd 180 Fed Appx 233; see al so de
Kw at kowski v Bear, Stearns & Co., Inc., 306 F3d 1293, 1311).

We note that, contrary to plaintiff’s contention advanced duri ng
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oral argument on appeal, our review of the record and the parties’
briefs reveals that the issue of duty was not raised for the first
time in defendant’s reply brief; rather, that issue was clearly raised
in the main brief of defendant. 1In |light of our determ nation, we do
not address Ri dgeway’s remai ni ng contentions.

Entered: July 5, 2013 Frances E. Cafarell
Clerk of the Court
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Appeal from an order of the Suprene Court, Seneca County (Dennis
F. Bender, A . J.), entered June 4, 2012. The order denied the notion
of defendant for, inter alia, summary judgnment dism ssing the
conpl ai nt.

It is hereby ORDERED t hat the order so appealed fromis nodified
on the law by granting the notion in part and di sm ssing the
conplaint, as anplified by the bill of particulars, insofar as it
al | eges negligence based upon the nonfeasance of defendant and as
nodi fied the order is affirmed w thout costs.

Menorandum Plaintiff comenced this action on behalf of his
son, who was injured while bicycling over a bridge |located in the Town
of Ovid (defendant), alleging various wongful, negligent and carel ess
acts and om ssions of defendant. Specifically, plaintiff alleged in

the bill of particulars, inter alia, that defendant failed to keep the
bridge and road in a reasonably safe condition and that defendant
created the “dangerous and/or unsafe condition.” Defendant noved for

di sm ssal of the conplaint pursuant to CPLR 3211 (a) (7) and for
summary judgnment di sm ssing the conplaint pursuant to CPLR 3212 on the
respective grounds that plaintiff failed to plead and to prove that he
provi ded to defendant prior witten notice of a dangerous or defective
condition on or near the bridge as required by Local Law No. 1.
Plaintiff responded that he did not need to plead or provide prior
witten notice because it was plaintiff’s contention that defendant
affirmatively created the dangerous condition. Suprene Court
concluded that the lack of notice defense did not apply here and

deni ed defendant’s notion in its entirety.
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Prior witten notice of a defective or unsafe condition of a road
or bridge is a condition precedent to an action against a nunicipality
that has enacted a prior notification |law (see Amabile v Gty of
Buf fal o, 93 NY2d 471, 474). \Were the nunicipality establishes that
it lacked prior witten notice, the burden shifts to the plaintiff to
denonstrate the applicability of an exception to the rule, i.e., that
the nmunicipality affirmatively created the defect through an act of
negligence or that a special use resulted in a special benefit to the
muni ci pality (see Yarborough v City of New York, 10 NY3d 726, 728).
The affirmative negligence exception is “linmted to work by the
[municipality] that imediately results in the existence of a
dangerous condition” (Cboler v Gty of New York, 8 Ny3d 888, 889
[internal quotation marks omtted]). An om ssion on the part of the
muni ci pality “does not constitute affirmative negligence excusing
nonconpliance with the prior witten notice requirenent” (Agrusa v
Town of Liberty, 291 AD2d 620, 621; see Young v City of Buffalo, 1
AD3d 1041, 1043, |v denied 2 Ny3d 707).

We concl ude that defendant net its initial burden of establishing
as a matter of lawthat it did not receive prior witten notice of any
defective or dangerous condition on or near the bridge as required by
Local Law No. 1 (see Hall v City of Syracuse, 275 AD2d 1022, 1023).
View ng the evidence in the light nost favorable to plaintiff, as we
must (see Ortiz v Varsity Holdings, LLC, 18 Ny3d 335, 340), we
concl ude, however, that plaintiff raised an issue of fact whether
def endant created a dangerous condition that caused the accident (see
Benty v First Methodi st Church of OCakfield, 24 AD3d 1189, 1190; Smth
v Gty of Syracuse, 298 AD2d 842, 843). W note that, insofar as
plaintiff’'s conplaint, as anplified by the bill of particulars,
al | eges negligence based upon defendant’s nonfeasance, partial summary
j udgnment shoul d have been granted to defendant with respect to that
cl ai m because, absent prior witten notice, a nunicipality cannot be
held liable for failing to repair, inspect or maintain its roads and
bridges (see Price v Village of Phoenix, 222 AD2d 1079, 1080). W
therefore nodify the order accordingly.

Al'l concur except CeENTRA, J.P., who dissents and votes to reverse
the order in accordance with the follow ng Menorandum | respectfully
di ssent and woul d reverse the order and grant defendant’s notion
seeking, inter alia, sunmary judgment dism ssing the conplaint based
on plaintiff’s failure to conply with defendant’s prior witten notice
law. Plaintiff commenced this action seeking damages for injuries
sustai ned by his son (infant plaintiff) when infant plaintiff fell off
his bicycle. Plaintiff alleged in the notice of claimthat the infant
plaintiff was injured “when his bicycle hit a | arge gap between the
roadway and the steel deck” of a bridge. The infant plaintiff
testified at his 50-h hearing and deposition that the gap caused the
accident. Plaintiff does not dispute that defendant nmet its initial
burden on the notion by establishing as a matter of law that it did
not have prior witten notice of the allegedly defective condition
(see Lastowski v V.S. Virkler & Son, Inc., 64 AD3d 1159, 1160-1161).
The burden thus shifted to plaintiff to raise a triable issue of fact
whet her either of the two exceptions to the witten notice requirenent
applied, i.e., that defendant “created the defect or hazard through an
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affirmative act of negligence . . . [or that] a ‘special use’ confers
a special benefit upon [defendant]” (Amabile v City of Buffalo, 93
NY2d 471, 474; see Lastowski, 64 AD3d at 1161). Only the affirmative
negl i gence exception is at issue here.

| conclude that plaintiff failed to raise a triable issue of fact
whet her defendant created the dangerous condition. The evidence
establishes that there was an expansion joint where the road neets the
steel deck of the bridge, resulting in a gap. Over tine, that gap has
wi dened due to erosion, and wear and tear fromvehicles. |ndeed,
plaintiff’s expert noted that the gap had becone *“dangerously | arge
due to gradual deterioration,” and that the “crunbling has gradually
occurred over years and is not a recent sudden failure.” The
affirmati ve negligence exception “ ‘is limted to work by [defendant]
that imediately results in the existence of a dangerous condition ”
(Yarborough v City of New York, 10 NY3d 726, 728). |nasnuch as the
wi deni ng of the gap occurred over tine, the affirmative negligence
exception would not apply to the extent that plaintiff contends that
t he wi dened gap was a dangerous condition that caused the accident
(see id.; Young v City of Buffalo, 1 AD3d 1041, 1043, |v denied 2 Ny3d
707) .

Further, plaintiff’s reliance on a 2008 repaving project is
m spl aced. |In 2008, defendant hired a contractor to apply a “cold m x
pave” for six-tenths of a mle, starting at the bridge. After the job
was conpl eted, defendant’s representative told the contractor that
t here was not enough crown in the road, so the contractor canme back

and applied a “one-inch overlay with a crowmm in it.” To avoid any
“l unp/ bunp” next to the bridge, the contractor applied the overlay
starting a little further back fromthe bridge. In ny opinion, this

repaving project did not create the gap in the bridge; it nerely
failed to fix the gap. Plaintiff therefore failed to raise a triable
i ssue of fact whether defendant created the dangerous condition, as
opposed to sinply failing to repair it.

Plaintiff’s expert further opined that the overlay “created a
hunmp back fromthe eroded pavenent . . . [, and] the hunp propelled
the bike into the eroded area and nmagnified the inpact. This
affirmative action of the faulty repair aggravated the defects to
create a dangerous condition.” | note that the infant plaintiff never
testified that an alleged hunp in the road caused the accident, and
plaintiff did not allege any such dangerous condition in his notice of
claim conmplaint, or bill of particulars. In any event, | conclude
that the affidavit of plaintiff’s expert was insufficient to raise a
triable issue of fact inasnuch as there was no showi ng that there was
actually a “hunp” in the road or that it constituted a defective or
danger ous condi ti on.

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal from an order of the Suprene Court, Wayne County (Danie
G Barrett, A J.), entered April 30, 2012. The order, insofar as
appeal ed from granted the notion of plaintiff insofar as it sought
| eave to renew and vacated an order striking the conplaint.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff comenced this action seeking danages for
defendants’ all eged nedical malpractice in treating her follow ng
surgery to renove a fibroid tunor fromher uterus. After plaintiff
failed to respond to defendants’ demand for a bill of particulars and
ot her di scovery denmands, defendants noved to preclude plaintiff from
subm tting evidence in support of her clainms unless she provided
responses to defendants’ discovery demands within seven days (see CPLR
3042, 3126). Plaintiff did not oppose the notion, and Suprene Court
entered a conditional order of preclusion on June 30, 2011, providing
that it would beconme absolute unless plaintiff responded to the
out standi ng di scovery demands within 30 days of notice of entry of the
order. Wen plaintiff did not provide responses within the 30-day
time period, defendants noved to dism ss the conplaint with prejudice
based upon plaintiff's failure to conply with the conditional order of
preclusion. Plaintiff again failed to oppose the notion, which the
court granted by order entered October 13, 2011. On Novenber 22,

2011, plaintiff noved for |leave to “renew and/ or reargue” defendants’
notion to strike the conplaint and, upon renewal and/or reargunent,
sought to vacate the order striking the conplaint. The court granted
plaintiff’s nmotion insofar as it sought | eave to renew and vacated the
order striking the conplaint. The court also inplicitly vacated the
conditional order of preclusion by permtting plaintiff to respond to
def endants’ di scovery demands within 30 days of notice of entry of the
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instant order. W affirm

Contrary to the contention of defendants, we conclude that the
court providently exercised its discretion in considering plaintiff’s
nmotion. Although plaintiff denom nated her notion as one to renew
and/ or reargue pursuant to CPLR 2221, the court properly treated it as
a notion to vacate a default order pursuant to CPLR 5015 (a) (1) (see
Kanat v Ochsner, 301 AD2d 456, 457; see generally Eugene D Lorenzo,
Inc. v AC. Dutton Lbr. Co., 67 Ny2d 138, 142-143). “Aplaintiff
seeking relief froma default [order] nust establish a reasonable
excuse for the default and a meritorious cause of action” (Testa v
Koerner Ford of Syracuse [appeal No. 2], 261 AD2d 866, 868; see Nulty
v Wl ff, 291 AD2d 763, 764). “It is generally left to the sound
di scretion of . . . Suprene Court to determ ne what constitutes a
reasonabl e excuse” (Beizer v Funk, 5 AD3d 619, 620; see Renote Meter
Tech. of NY, Inc. v Aris Realty Corp., 83 AD3d 1030, 1032; Diaz v
Ral ph, 66 AD3d 819, 820).

Here, we conclude that the court did not abuse its discretion in
determining that plaintiff had a reasonabl e excuse for her default.
“I't is well established that the illness of an attorney may constitute
a reasonabl e excuse for a default” (Collins v El badawi, 265 AD2d 850,
851; see e.g. Inperato v Mount Sinai Med. Cir., 82 AD3d 414, 415, affd
18 NY3d 871; Goldstein v Meadows Redevel opnent Co Omers Corp. |, 46
AD3d 509, 511; Weitzenberg v Nassau County Dept. of Recreation &
Par ks, 29 AD3d 683, 684-685). In support of the notion, plaintiff’s
counsel averred that, fromearly 2010 until shortly before his notion
to vacate the default order, he was suffering fromrecurring health
i ssues stemmng fromtwo heart attacks, a serious infection requiring
hospitalization, and uncontrolled Type Il diabetes. According to
counsel, those nedical issues “affected [his] health in an ongoi ng
manner and prevented [hin] fromdiligently and tinely responding to
[ defendants’] demands in this case.” There is no evidence that
counsel’s neglect in this case was “w || ful, contumaci ous or
mani fested bad faith” (lInperato, 82 AD3d at 415). Particularly in
light of New York’s “strong public policy . . . [in favor of]
di sposing of cases on their nmerits” (Goodwin v New York City Hous.
Auth., 78 AD3d 550, 551), we conclude that “[w] here, as here, there is
no evidence of wllfulness, deliberate default, or prejudice to the
defendants, the interest of justice is best served by permtting the
case to be decided on its nerits” (Beizer, 5 AD3d at 620).

Finally, we conclude that the court properly determ ned that
plaintiff substantially conplied with the requirenent of establishing
a neritorious claimby submtting an affirmati on, rather than an
affidavit, of a Florida expert who was not “authorized by law to
practice” in New York (CPLR 2106; see Sandoro v Andzel, 307 AD2d 706,
707-708). The affirmation woul d have been sufficient to show nerit
had it been in proper evidentiary form Thus, the court properly
permtted plaintiff an opportunity to supply an affidavit fromthe
Fl orida expert within 30 days of notice of entry of its order.



.3 477
CA 12-02125

Entered: July 5, 2013 Frances E. Cafarell
Clerk of the Court
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Appeal from an order of the Suprene Court, Oneida County (Patrick
F. MacRae, J.), entered Cctober 25, 2012. The order denied the notion
of plaintiff for partial sunmary judgnment di sm ssing defendants’
count ercl ai ns.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the notion is granted
in part, the second and third counterclainms are disn ssed, and the
matter is remtted to Suprene Court, Oneida County, for further
proceedi ngs on the first counterclaimin accordance with the follow ng
Menorandum  Plaintiff appeals froman order denying his notion for
partial summary judgnent dism ssing defendants’ counterclains. |In
2003, the parties entered into a custom home buil ding contract
(contract), pursuant to which plaintiff agreed to build a hone for
defendants. The contract stated that the only warranty provided with
respect to the home was the housing nerchant inplied warranty, which
is set forth in General Business Law 8§ 777-a. After defendants noved
into their new home in 2004, plaintiff continued to work on the home
by repairing certain purported defects in the construction. After
def endants refused to pay the final anmount alleged to be due under the
contract, plaintiff commenced this action contending, inter alia, that
def endants breached the contract and, in response, defendants asserted
three counterclains, for breach of the inplied warranty, negligence,
and fraud. Plaintiff noved for partial summary judgment disnm ssing
the counterclains, and he appeals fromthe order denying the notion in
its entirety.

Al t hough with respect to the first counterclaim for breach of
t he housing nerchant inplied warranty, we agree with plaintiff that
defendants failed to provide witten notice of the alleged defects,
which is a constructive condition precedent to asserting such a
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counterclaim (see General Business Law 8§ 777-a [4] [a]; Harris v

Whal en, 90 AD3d 708, 708; Trificana v Carrier, 81 AD3d 1339, 1340;
Lantzy v Advantage Bldrs., Inc., 60 AD3d 1254, 1254-1255), plaintiff
wai ved the witten notice requirenent by addressing the defects after
recei ving defendants’ oral notification of those defects (see Benfeld
v Flemng Props., LLC, 15 Msc 3d 1133[A], 2007 NY Slip Op 50970[ V],
*2; Randazzo v Zyl berberg, 4 Msc 3d 109, 110; cf. Lupien v

Bartol oneo, 5 Msc 3d 1025[A], 2004 NY Slip Op 51533[ U], *9; see
generally Pesca v Barbera Honmes, Inc., 35 Msc 3d 747, 760-761). W
reject plaintiff’s contention that witten notice of the alleged
defects was an express condition precedent that was bargai ned for by
the parties and could therefore not be waived. Contrary to
plaintiff’s contention, the requirenments of General Business Law 8
777-a, including the witten notice requirenent, are inplied in every
contract for the sale of a new hone as a matter of public policy (8
777-a [5]) and thus nay be applied by the courts “to do justice and
avoi d hardshi p” (Oppenheiner & Co. v Oppenheim Appel, D xon & Co., 86
NY2d 685, 691).

Plaintiff further contends that defendants failed to interpose
their breach of warranty counterclaimw thin the applicable
limtations period. Pursuant to General Business Law 8§ 777-a, “if the
bui | der nmakes repairs in response to a warranty cl ai m under
[ subdivision 777-a (4) (a)], an action with respect to such clai mmy
be commenced within one year after the |last date on which such repairs
[were] performed” (8 777-a [4] [b]). A counterclaimis deened to be
interposed at the tine the “clainms asserted in the conplaint were
i nterposed,” which in this case was May 6, 2009 (CPLR 203 [d]). The
record establishes that plaintiff and his enpl oyees were working on
repairing the alleged defects in the new horme until May or June 2008.
The record, however, does not conclusively establish the date on which
plaintiff |last perfornmed repairs on the honme with respect to each
specific defect. Thus, Suprene Court erred in failing to order an
imediate trial on that issue inasmuch as a limted trial would have
been “appropriate for the expeditious disposition” of a substanti al
portion of this controversy (CPLR 3212 [c]). We therefore remt this
matter to Suprene Court to decide that part of the notion for partial
sumary judgnent dismssing the first counterclaimafter an i medi ate
trial on the statute of limtations issue (see generally Matter of
Br onx- Lebanon Hosp. Ctr. v Daines, 101 AD3d 1431, 1434).

Finally, we agree with plaintiff that defendants’ second and
third counterclains, sounding in negligence and fraud, should have
been dismssed. It is well settled that “a sinple breach of contract
is not to be considered a tort unless a |l egal duty independent of the
contract itself has been violated” (Sommer v Federal Signal Corp., 79
NY2d 540, 551; see Cark-Fitzpatrick, Inc. v Long Is. RR Co., 70
NY2d 382, 389; Niagara Foods, Inc. v Ferguson Elec. Serv. Co., Inc.,
86 AD3d 919, 919-920; Gl lup v Summerset Hones, LLC, 82 AD3d 1658,
1660). Here, defendants’ counterclains for negligence and fraud “are
not vi able because there is no duty owed by [plaintiff] that is
i ndependent of the contract” (Gllup, 82 AD3d at 1660). In any event,
we further note that, inasnuch as attorney’s fees “incurred in
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carrying on a lawsuit” are generally not recoverabl e as damages

wi thout a specific contractual provision or statutory authority

aut hori zing such a recovery, both of which are absent here, the third
count ercl ai m shoul d have been di sm ssed because “no cogni zabl e claim

for damages is alleged” (Coopers & Lybrand v Levitt, 52 AD2d 493, 496;
see al so Gorman v Fowkes, 97 AD3d 726, 727).

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal from an order of the Suprenme Court, Oneida County (Norman
|. Siegel, A J.), entered July 5 2012. The order granted the notion
of defendants for summary judgnment disnissing the second anended
conpl ai nt.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the | aw by denying those parts of defendants’
noti on seeking summary judgnent dism ssing the clains for negligence
and failure to warn and reinstating those clains, and as nodified the
order is affirmed w thout costs.

Menorandum Plaintiff comenced this action seeking danages for
injuries she allegedly sustained when she fell inside defendants’
bow ing alley. The accident occurred when plaintiff, after entering
t he buil di ng, unknowi ngly stepped down froma concrete step | ocated
i mredi ately inside the doorway. There is a 4%inch drop fromthe top
of the step to the floor below. The second anended conpl ai nt, as
anplified by the bill of particulars, alleges that defendants were
negligent in, inter alia, permtting a dangerous condition to exist on
the prem ses, nanely, the cenent step inside the doorway; failing to
warn of the dangerous condition; and failing to provide adequate
lighting for the entryway.

We concl ude that Suprene Court erred in granting defendants’
notion for summary judgnent insofar as it sought dism ssal of the
negligence and failure to warn clains. W therefore nodify the order
accordingly. Wth respect to the negligence claim we note that “[i]t
i s beyond dispute that | andowners and busi ness proprietors have a duty
to maintain their properties in [a] reasonably safe condition” (D
Ponzio v Riordan, 89 Ny2d 578, 582), and “whet her a dangerous or
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defective condition exists on the property of another so as to create
liability depends on the peculiar facts and circunstances of each case
and is generally a question of fact for the jury” (Trincere v County
of Suffolk, 90 NY2d 976, 977 [internal quotation marks onmtted]).
Here, defendants failed to neet their initial burden of establishing
as a matter of law that the step in question was not inherently
dangerous (see Powers v St. Bernadette’s R C. Church, 309 AD2d 1219,
1219; see al so Hayes v Texas Roadhouse Hol di ngs, LLC, 100 AD3d 1532,
1533; Ei senhart v Marketplace, 176 AD2d 1220, 1220). Al though

def endants subnitted evidence establishing that the rel evant buil di ng
codes were inapplicable and that defendants had never been issued a
citation for the step or the entryway, conpliance with such codes

“ ‘does not necessarily preclude a jury fromfinding that the .

[step or the entryway] was part of or contributed to any inherently
dangerous condition existing in the area of [plaintiff’'s] fall’ ”
(Banrick v Orchard Brooke Living Ctr., 5 AD3d 1031, 1032; see

Ei senhart, 176 AD2d at 1220). Mreover, “ ‘[c]onpliance with
custonmary or industry practices is not dispositive of due care but
constitutes only sone evidence thereof’ ” (Hayes, 100 AD3d at 1532,

quoting Mner v Long Is. Light. Co., 40 Ny2d 372, 381).

W simlarly conclude that defendants failed to neet their
initial burden of establishing entitlenent to judgnent as a matter of
law with respect to plaintiff’s failure to warn claim (see generally
Barry v Gorecki, 38 AD3d 1213, 1216). Although there was a sign on
the door that read “Caution Step Down,” defendants acknow edged t hat
the sign would not be visible to soneone for whomthe door was being
hel d open and, here, plaintiff alleges that her son was hol ding the
door open for her. In any event, the sign was faded and acconpani ed
by several other signs, thus potentially reducing its effectiveness.
In addition, defendants did not paint or mark the step with bright
colors or otherwi se draw attention to it. Because defendants failed
to nmeet their initial burden of proof with respect to the negligence
and failure to warn cl aims, we need not consider the sufficiency of
plaintiff’s opposing papers wth respect to those clains (see Alvarez
v Prospect Hosp., 68 Ny2d 320, 324).

We further conclude, however, that defendants net their initial
burden as a matter of law with respect to plaintiff’s inadequate
lighting claim (see generally Stever v HSBC Bank USA, N A., 82 AD3d
1680, 1680-1681, |Iv denied 17 Ny3d 705). Specifically, defendants
subnitted evidence denonstrating that the lighting in the entryway
conplied with applicable industry standards and was ot herw se
adequate, and in opposition plaintiff failed to raise an issue of fact
(see generally Broodie v G bco Enters., Ltd., 67 AD3d 418, 418-419).
The court therefore properly granted that part of defendants’ notion
for summary judgnent dism ssing that claim

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal from an order of the Suprene Court, Steuben County (Joseph
W Latham A. J.), entered May 22, 2012 in a proceedi ng pursuant to
CPLR article 78 and RPTL article 7. The order granted the notion of
respondents Assessor of the Town of Geneva, Town of Ceneva, and Board
of Assessment Review of Town of Geneva to disnmiss the proceedi ng.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Petitioner conmmenced this hybrid CPLR article 78 and
RPTL article 7 proceeding in order to challenge a 2011 property tax
assessment in which it was denied a tax exenption with respect to a
parcel of property it owns in the Town of Geneva, which property is
| ocated in a rural area south of its main hospital. The order
appeal ed fromgranted the notion to dism ss the anended petition made
by the Assessor of the Town of Geneva, the Town of Geneva, and the
Board of Assessnent Review of the Town of Geneva (respondents). As a
prelimnary matter, we note that respondents’ assertion that certain
contentions nmade by petitioner on appeal are unpreserved for our
review | acks merit inasnmuch as those contentions were adequately
raised in Supreme Court. Nevertheless, we conclude that the court
properly granted respondents’ notion and di sm ssed the anended
petition. W therefore affirm

W reject petitioner’s contention that the court erred by
dism ssing its anended petition insofar as it asserted cl ai nms pursuant
to CPLR article 78. Article 7 of the RPTL “is the exclusive procedure
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for review of property [tax] assessnents ‘unless otherw se provided by
law ” (N agara Mohawk Power Corp. v City Sch. Dist. of Gty of Troy,
59 Ny2d 262, 268, quoting RPTL 700 [1]). Moreover, it is well settled
that “proceeding[s] pursuant to CPLR article 78 [are] not the proper
vehicle[s] for challenging the tax assessnent[s], inasnuch as
chal l enges to assessnments on the grounds that they are illegal,
irregul ar, excessive, or unequal[ ] are to be nade in a certiorar
proceedi ng under RPTL article 77 (Matter of ViaHealth of Wayne v
VanPatten, 90 AD3d 1700, 1701 [internal quotation nmarks omtted]; see
Matter of Board of Mgrs. of Greens of N. Hlls Condom niumyv Board of
Assessors of County of Nassau, 202 AD2d 417, 419, |v denied 83 Ny2d
757). Unless the party challenging the tax assessnent is asserting
that “ ‘the taxing authority acted entirely w thout jurisdiction or
that the tax itself is unconstitutional,” ” which is not the case
here, “ ‘the sole vehicle for review of a tax assessnent is pursuant
to [RPTL] article 77 7 (Matter of AES Somerset, LLC v Town of

Sonerset, 24 AD3d 1263, 1264; see Sanuels v Town of O arkson, 91 AD2d
836, 837; see also County of Erie v Danitz, 100 AD2d 725, 725-726).

Petitioner further contends that respondents could not base their
denial of a tax exenption for the subject parcel on the ground that
petitioner’s use of the property was in violation of the existing
zoning restrictions because, inter alia, it had never been cited for
or given notice of a zoning violation. W reject that contention.

The fact that petitioner used the subject property for “hospital
purposes” as that termis used in the RPTL is not contested (RPTL
420-a [5]). Nevertheless, a property owner who uses its property for
exenpt purposes in violation of an applicable zoning aw is prohibited
fromreceiving a tax exenption pursuant to RPTL 420-a (see
Congregation Or Yosef v Town of Ramapo, 48 AD3d 731, 732, |v denied 10
NY3d 711; Matter of Colella v Board of Assessors of County of Nassau,
266 AD2d 286, 287, revd on other grounds 95 NY2d 401; see al so McGann
v Incorporated Vil. of Od Wstbury, 293 AD2d 581, 584, appeal

di sm ssed 98 NY2d 728, reconsideration denied 99 Ny2d 532). It is

i mmat eri al whether petitioner had prior know edge of the zoning
violation. “ ‘Tax exenptions . . . are limtations of sovereignty and
are strictly construed . . . If anmbiguity or uncertainty occurs, al
doubt mnust be resol ved against the exenption’ ” (Matter of City of
Lackawanna v State Bd. of Equalization & Assessnent of State of N Y.,
16 NYy2d 222, 230; see People v Brooklyn Garden Apts., 283 NY 373,

380). Thus, a zoning violation is a bar to receiving the benefit of a
tax exenption even in the absence of an administrative finding, a
citation, or the property owner’s know edge of such a violation.

Here, the record establishes that the subject parcel was not zoned for
hospital uses in the 2011 tax year, which provided respondents with a
| awf ul basis on which to deny petitioner a tax exenption. W have
considered petitioner’s other contentions in support of its assertion
that it was entitled to a property tax exenption for the subject

parcel for the 2011 tax year and find themto be w thout nerit.

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal , by perm ssion of the Appellate Division of the Suprene
Court in the Fourth Judicial Departnment, from an order of the Suprene
Court, Erie County (Joseph R G ownia, J.), entered January 23, 2012
in a CPLR article 78 proceedi ng and declaratory judgnment action. The
order, anong ot her things, denied the notion of respondent-defendant
to vacate the stay/prelimnary injunction granted on Septenber 17,
2010.

It is hereby ORDERED that the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum Petitioner-plaintiff (petitioner) comrenced this
hybrid CPLR article 78 proceedi ng and decl aratory judgnment action
agai nst respondent-defendant, the Cty of Jamestown (City),
challenging the legality of section 175-3B of its Minicipal Code
(Code) on various grounds. The chall enged section of the Code charges
petitioner an annual fee of $26,000 to access its rights-of-way.
According to petitioner, the annual fee is unconstitutional because,
anong ot her reasons, it bears no relation to the City's costs and
i nstead constitutes an unlawful attenpt to raise revenue. Although
the Gty answered the initial petition/conplaint, it failed to answer
t he anmended petition/conplaint, pronpting petitioner to nove for a
default judgnent. Suprene Court denied the notion but, as a condition
of that denial, the court issued a prelimnary injunction “tenporarily
enjoining” the Gty fromenforcing section 175-3B of the Code agai nst
petitioner or fromotherw se charging petitioner to access its rights-
of-way. The City did not appeal fromthat order, which was entered in
Sept enber 2010. Approximately 13 nonths later, in Cctober 2011, the
City noved pursuant to CPLR 6314 to vacate the prelimnary injunction,
contending that a recent amendnent to section 175-3B gave petitioner
all the relief it requests and thus constitutes a change of
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ci rcunst ances that obviates the need for the prelimnary injunction.
The court denied the notion, and the Gty appeals. W affirm

As a prelimnary natter, we note that the Gty advances several
contentions that challenge the court’s authority to issue the
prelimnary injunction in the first instance. The Cty contends, for
exanple, that petitioner failed to denonstrate irreparable harm and
t hat, because the court had denied petitioner’s request for a
prelimnary injunction at the outset of the proceeding/action, that
deci sion was the |law of the case that prohibited the court fromlater
granting the sane relief. Because the Gty did not appeal fromthe
order issuing the prelimnary injunction, however, the propriety of
the initial issuance of the prelimnary injunction “is not before us”
(Thompson v 76 Corp., 54 AD3d 844, 845; see generally Cheng v Oxford
Health Plans, Inc., 84 AD3d 673, 675; Eades v Tadao Ogura, M D., P.C.
185 AD2d 266, 267). Rather, the issue before us is whether the court
properly refused to vacate the prelimnary injunction based on the
amendnent to the Gty s Code.

On that issue, and contrary to the City' s contention, the
anendnent does not afford petitioner all the relief it seeks in the
anmended petition/conplaint. Al though the anended Code affords
petitioner an option of paying a per-use access fee, petitioner does
not request that relief in its pleadings. The record rmakes cl ear that
petitioner did not seek perm ssion to obtain a permt every tine it
has to access the City’'s rights-of-way; instead, petitioner requested
that the Gty be enjoined fromcharging it any fees “in excess of any
constitutionally perm ssible fees” for excavating within the GCity’s
rights-of-way. Indeed, as the Cty acknow edged in its response to an
interrogatory, it would be inpractical and unduly costly for both
parties if petitioner applied for an individual permt each tine it
seeks access to City property. W note that, if the City is correct
that the anended Code affords petitioner all the relief that it seeks,
there is no need to proceed further with this proceedi ng/action, and
yet the Gty has not sought dism ssal on that ground. W thus
conclude that the City failed to establish the existence of
“ ‘conpelling or changed circunstances that render continuation of the
i njunction inequitable ” (Thonpson, 54 AD3d at 846; see Board of
Trustees of Town of Huntington v W WIlton Wod, Inc., 97 AD2d 781,
782-783, |v dism ssed 61 NY2d 605, 904).

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal from an order of the Famly Court, Cayuga County (Mark H
Fandrich, A J.), entered April 27, 2012. The order, anong ot her
t hi ngs, denied the petitions for visitation.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Petitioner, an inmate serving a 15-year determ nate
sent ence, conmenced these consolidated proceedi ngs pursuant to article
6 of the Famly Court Act, seeking visitation with three of his
chil dren, but he subsequently wi thdrew his request for visitation with
one of the children upon |earning that she may suffer enotionally from
visitation with himin prison. The nother and maternal grandnother of
one of the two remaining children (hereafter, daughter) are the
respondents in one proceedi ng, and the nother of the other child
(hereafter, son) is the respondent in the other proceeding. At the
conclusion of the joint fact-finding hearing, Family Court denied the
petitions but allowed petitioner to communicate in witing with the
two children. W affirm

Al t hough we recogni ze that the rebuttable presunption in favor of
visitation applies when the parent seeking visitation is incarcerated
(see Matter of Granger v Msercola, 21 NY3d 86, 91), we concl ude that
respondents rebutted the presunption by establishing by a
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preponderance of the evidence that visitation with petitioner would be
harnful to the children (see id.). A parent’s failure to seek
visitation with a child for a prolonged period of tine is a rel evant
fact or when determ ning whether visitation is warranted (see Matter of
Russell v Simmons, 88 AD3d 1080, 1081; Matter of Butler v Ewers, 78
AD3d 1667, 1667), and, here, petitioner has never net the daughter or
the son. In fact, before comencing these proceedi ngs, petitioner did
not seek visitation with either child. Thus, petitioner is
“essentially a stranger to the child[ren]” (Matter of Cole v Confort,
63 AD3d 1234, 1236, |v denied 13 NY3d 706).

I n addition, the daughter’s counselor testified in detail as to
how vi sitation would be detrinental to her welfare (see Matter of
Lando v Lando, 79 AD3d 1796, 1796, |v denied 16 Ny3d 709; Matter of
Frank P. v Judith S., 34 AD3d 1324, 1324-1325). Although there was no
simlar expert testinony regarding the effect of visitation on the
son, such testinony regarding the effect of visitation is not by
itself determ native (see Lando, 79 AD3d at 1796-1797; Matter of
McCul | ough v Brown, 21 AD3d 1349, 1349-1350), and there was sufficient
ot her evidence to support the court’s determ nation, such as testinony
fromthe son’s nother that he is afraid of seeing petitioner and has
been placed in therapy since he | earned of these proceedings.

In sum “the propriety of visitation is generally left to the
sound discretion of Famly Court[,] whose findings are accorded
deference by this Court and will remain undi sturbed unless |acking a
sound basis in the record” (Matter of Conklin v Hernandez, 41 AD3d
908, 910 [internal quotation marks omtted]), and, here, there is a
sound and substantial basis in the record to support the court’s
determ nation that visitation with petitioner is not in the children's
best interests (see Matter of Robert AA v Colleen BB., 101 AD3d 1396,
1397-1399, |v denied 20 NY3d 860).

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court
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IN THE MATTER OF THE APPLI CATI ON FOR

DI SCHARGE OF SHANNON MARTI NEK, CONSECUTI VE
NO 21915, FROM CENTRAL NEW YORK PSYCHI ATRI C
CENTER PURSUANT TO MENTAL HYG ENE LAW SECTI ON
10. 09, PETI Tl ONER- APPELLANT,

\% MEMORANDUM AND ORDER
STATE OF NEW YORK, NEW YORK STATE OFF

MENTAL HEALTH, AND NEW YORK STATE DI V
PAROLE, RESPONDENTS- RESPONDENTS.

CE

I OF
| SI ON OF

EMVETT J. CREAHAN, DI RECTOR, MENTAL HYQ ENE LEGAL SERVI CE, UTI CA
(MEGAN E. DORR OF COUNSEL), FOR PETI TI ONER- APPELLANT.

ERI C T. SCHNEI DERVAN, ATTORNEY CENERAL, ALBANY (KATHLEEN M TREASURE
OF COUNSEL), FOR RESPONDENTS- RESPONDENTS.

Appeal from an order of the Suprene Court, Oneida County (Joseph
E. Fahey, A J.), entered March 16, 2012 in a proceeding pursuant to
Mental Hygi ene Law article 10. The order, anobng ot her things,
continued petitioner’s conmtnment to a secure treatnment facility.

It is hereby ORDERED that said appeal is unaninously dism ssed
Wi t hout costs.

Menorandum  Petitioner appeals froman order determ ning, inter
alia, that he is a dangerous sex offender requiring continued
confinenment in a secure treatnent facility pursuant to Mental Hygi ene
Law article 10. W dismiss the appeal as nbot because a subsequent
order has been entered that continues petitioner’s confinenent for
anot her year (see Matter of State of New York v Grant, 71 AD3d 1502,
1503; see al so Robles v Evans, 100 AD3d 1455, 1455).

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court
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ANDREA RASZL, DEFENDANT- APPELLANT.

DAVI SON LAW CFFI CE PLLC, CANANDAI GUA (MARY P. DAVI SON OF COUNSEL), FOR
DEFENDANT- APPELLANT.

GREGORY S. QAKES, DI STRICT ATTORNEY, OSWEGO ( MARK MOCDY OF COUNSEL),
FOR RESPONDENT.

Appeal from a judgnment of the Oswego County Court (Walter W
Haf ner, Jr., J.), rendered January 30, 2012. The judgnment convicted
def endant, upon a jury verdict, of crimnal possession of stolen
property in the third degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously nodified as a matter of discretion in the interest of
justice by reducing the sentence of incarceration inposed to a
definite sentence of seven nonths incarceration and as nodified the
judgment is affirmed.

Menorandum  Def endant appeals from a judgnent convicting her
upon a jury verdict of crimnal possession of stolen property in the
third degree (Penal Law 8 165.50), and sentencing her to an
indeterm nate termof incarceration of 2a to 7 years. As the People
correctly concede, the sentence inposed is unduly harsh and severe,
but we reject defendant’s contention that probation would now be an
illegal disposition (see generally People v Becker, 71 AD3d 1372,
1372). As a matter of discretion in the interest of justice, however,
we nodify the judgment of conviction by reducing the sentence inposed
to a definite sentence of seven nonths incarceration (see CPL 470.15
[6] [b]; Penal Law 8 70.00 [4]).

Contrary to defendant’s further contention, the conviction of
crimnal possession of stolen property in the third degree is
supported by legally sufficient evidence that the value of the stolen
property exceeded $3,000 (see generally Penal Law 8§ 165.50; People v
Bl eakl ey, 69 NY2d 490, 495). The value of stolen property is “the
mar ket val ue of the property at the tine and place of the crinme, or if
such cannot be satisfactorily ascertained, the cost of replacenent of
the property within a reasonable tinme after the crinme” (Penal Law 8
155.20 [1]). W conclude that the record establishes that “the jury
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ha[d] a reasonable basis for inferring, rather than specul ating, that
the value of the [stolen] property exceeded the statutory threshol d”
of $3,000 (People v Pallagi, 91 AD3d 1266, 1270 [internal quotation
marks omtted]). Finally, defendant contends that defense counsel was
i neffective because he failed to chall enge the adequacy of the CPL
710.30 notice. W reject that contention. “It is well settled that
‘[t]here can be no denial of effective assistance of trial counsel
arising fromcounsel’s failure to “make a notion or argument that has
little or no chance of success” ° ” (People v Johnson, 81 AD3d 1428,
1428-1429, |v denied 16 NY3d 896, quoting People v Caban, 5 NY3d 143,
152). Here, the People filed a notice pursuant to CPL 710. 30
indicating that a statenent of defendant that was intended to be used
at trial was attached to the notice, and there is no dispute that the
witten statement was attached thereto. Defendant was therefore
furnished with notice that adequately set out the tine and place and
the sum and substance of her statenent, and permtted her to
intelligently identify it (see generally People v Lopez, 84 NY2d 425,
428; People v Sunter, 68 AD3d 1701, 1701, |v denied 14 NY3d 893).
Thus, defense counsel’s failure to nove to preclude the statenent on
t he ground of insufficient notice does not constitute ineffective
assi stance because such a notion would have had little or no chance of
success (see Caban, 5 NY3d at 152).

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court
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IN THE MATTER OF THE STATE OF NEW YORK
PETI TI ONER- RESPONDENT,
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HERSCHEL ADKI SON, RESPONDENT- APPELLANT.

EMVETT J. CREAHAN, DI RECTOR, MENTAL HYA ENE LEGAL SERVI CE, ROCHESTER
(LI'SA L. PAINE OF COUNSEL), FOR RESPONDENT- APPELLANT.

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (M CHAEL CONNCLLY OF
COUNSEL), FOR PETI TI ONER- RESPONDENT.

Appeal from an order of the Suprenme Court, Steuben County
(Marianne Furfure, A J.), entered Septenber 22, 2011 in a proceeding
pursuant to Mental Hygiene Law article 10. The order commtted
respondent to a secure treatnment facility.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menor andum  Respondent appeal s from an order pursuant to Mental
Hygi ene Law article 10 determning, followng a jury trial, that he is
a detained sex offender who has a nental abnormality and determ ning,
after a dispositional hearing, that he is a dangerous sex offender
requiring confinement in a secure treatnment facility. Respondent
contends that Suprenme Court abused its discretion in denying his
application for a mstrial because the court inproperly curtailed voir
dire resulting in the inpanelnment of juror No. 7, who nade negative
comments with respect to respondent during trial, and because those
comments negatively influenced other jurors. W reject those
contentions (see generally People v Matt, 78 AD3d 1616, 1617, |v
denied 15 NY3d 954). W note at the outset that, “[a]lthough this
Mental Hygi ene Law article 10 proceeding is civil in nature and
primarily governed by CPLR article 41" (Matter of State of New York v
Muench, 85 AD3d 1581, 1581; see Mental Hygiene Law 8 10.07 [b]), the
Crim nal Procedure Law governs the procedure for voir dire and the
di scharge of a juror (see Mental Hygiene Law 8 10.07 [b]; CPL 270. 15,
270.35 [1]). CPL 270.35 (1) provides in relevant part that the court
nmust di scharge a juror where he or she “has engaged in m sconduct of a
substantial nature, but not warranting the declaration of a mstrial.”
Here, respondent’s contention that the court erred in denying his
nmotion for a mstrial is based upon his assertion that he was denied a
fair trial by the court’s inproper curtailnment of voir dire and
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determ nation to discharge juror No. 7 rather than grant a mstrial,
i.e., those acts governed by the Crimnal Procedure Law. W therefore
conclude that, in this case, CPL 280.10 (1) should Iikew se govern the
standard to be used when determ ning whether a mistrial is warranted.
That statute provides that the court nust declare a mistrial if, “upon
notion of the [respondent], . . . there occurs during the trial an
error or legal defect in the proceedi ngs, or conduct inside or outside
the courtroom which is prejudicial to the [respondent] and deprives
him([or her] of a fair trial” (id.).

Wth respect to respondent’s contention concerning voir dire, we
note that the court is vested with “broad discretion to control and
restrict the scope of the [voir dire] exam nation” (People v Boul ware,
29 Ny2d 135, 140, rearg denied 29 Ny2d 670, 749, cert deni ed 405 US
995). The record here establishes that the court did not abuse that
di scretion, and thus the court did not err in denying respondent’s
notion for a mstrial on that ground. Respondent’s contention that a
m strial was warranted because the jurors renmaining after juror No. 7
was di scharged were so tainted by the negative coments of juror No. 7
is also without nerit (see People v Chatt, 77 AD3d 1285, 1286, |v
deni ed 17 Ny3d 793; People v Bassett, 55 AD3d 1434, 1435, |v denied 11
NY3d 922). The court questioned each remaining juror individually and
all of those jurors unequivocally expressed that they could continue
to be fair and inpartial. W conclude that the court’s procedures
were “ ‘sufficient to protect [respondent’s] right to a fair trial’ ”
(Bassett, 55 AD3d at 1435). Additionally, any failure on the part of
the remaining jurors to “report [the negative statenents of juror No.
7] did not ampbunt to substantial m sconduct” (Chatt, 77 AD3d at 1286).

Respondent’s further contention that he was deni ed due process
and a fair trial because the court conducted its inquiry and
subsequent discharge of juror No. 7 outside of respondent’s presence
is wthout nmerit. Respondent had no right to be present while the
court conducted an inquiry of juror No. 7 to determ ne whether that
juror should be discharged pursuant to CPL 270.35 (see People v
Luchey, 221 AD2d 936, 936, |v denied 87 Ny2d 1021, reconsideration
deni ed 88 Ny2d 988).

Finally, we reject respondent’s contention that petitioner failed
to prove by clear and convincing evidence that he had a nental
abnormality and that he was a dangerous sex of fender requiring
confinenment. The expert testinmony submitted at trial by petitioner
constituted clear and convincing evidence that respondent was a
“det ai ned sex offender who suffers froma nmental abnormality” (Menta
Hygi ene Law 8§ 10.07 [d]). Additionally, the jury's verdict that
respondent suffers froma nental abnormality “is entitled to great
def erence based on the jury' s opportunity to evaluate the wei ght and
credibility of conflicting expert testinmony” (Matter of the State of
New York v Chrisman, 75 AD3d 1057, 1058). W conclude based upon the
record that petitioner also proved by clear and convincing evi dence
t hat respondent was a dangerous sex offender requiring confinenment,
and the court did not err in crediting petitioner’s expert testinony
over respondent’s expert testinony (see Matter of State of New York v
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Har| and, 94 AD3d 1558, 1559, |v denied 19 NY3d 801).

Entered: July 5, 2013 Frances E. Cafarell
Clerk of the Court
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TOWN OF SALI NA, DEFENDANT,
AND COUNTY COF ONONDAGA, DEFENDANT- RESPONDENT.

UAW LEGAL SERVI CES PLAN, WOCDBRI DGE, NEW JERSEY (ERIC N. AGLOW OF
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PLAI NTI FFS- APPELLANTS.

GORDON J. CUFFY, COUNTY ATTORNEY, SYRACUSE ( KAREN A. BLESKOSKI OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Onondaga County
(Donald A. Greenwood, J.), entered March 21, 2012. The order, anobng
ot her things, granted the notion of defendant County of Onondaga for
summary j udgnent.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum In this action to recover damages arising froma
backup of sewage in their house, plaintiffs appeal froman order that,
inter alia, granted the notion of the County of Onondaga (defendant)
for summary judgnment dism ssing the conplaint against it. Contrary to
plaintiffs’ contention, Suprenme Court properly granted the notion.

In the conplaint, as anplified by the bill of particulars and
the notice of claim plaintiffs allege, anong other things, that
defendant is |liable under a negligence theory. |In an action against a
muni ci pality such as defendant, it is “the fundanmental obligation of a
plaintiff pursuing a negligence cause of action to prove that the
put ati ve defendant owed a duty of care. Under the public duty rule,
al though a municipality owes a general duty to the public at large to
[ performcertain governnmental functions], this does not create a duty
of care running to a specific individual sufficient to support a
negligence claim unless the facts denonstrate that a special duty was
created. This is an offshoot of the general proposition that ‘[t]o
sustain liability against a municipality, the duty breached nust be
nore than that owed the public generally’ ” (Valdez v Gty of New
York, 18 NY3d 69, 75). “The second principle relevant here rel ates
not to an elenent of plaintiffs’ negligence claimbut to a defense
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that [is] potentially avail able to [defendant]—+he governnenta
function inmmunity defense . . . [T]he common-|aw doctrine of
governnmental inmunity continues to shield public entities from
liability for discretionary actions taken during the performance of
governmental functions . . . [pursuant to which] ‘[a] public

enpl oyee’ s di scretionary acts—eani ng conduct involving the exercise
of reasoned judgnent—ay not result in the nunicipality’'s liability
even when the conduct is negligent’ ” (id. at 75-76).

Thus, we begin our analysis by exam ning the “special duty issue
in this case in recognition of the fact that, if plaintiffs cannot
overcone the threshold burden of denonstrating that defendant owed the
requi site duty of care, there will be no occasion to address whet her
def endant can avoid liability by relying on the governnental function
immunity defense” (id. at 80). Contrary to plaintiffs’ contention,
they failed to establish that defendant owes them a special duty of
care apart fromany duty owed to the public in general

In order for plaintiffs to establish that defendant owed a
special duty to them they were required to establish that defendant
“ ‘voluntarily assune[d] a duty that generate[d] justifiable reliance
by the person who benefit[ted] fromthe duty’ " (MLean v Gty of New
York, 12 Ny3d 194, 199). That burden has four elenents, i.e., “ ‘(1)
an assunption by the nunicipality, through prom ses or actions, of an
affirmative duty to act on behalf of the party who was injured; (2)
knowl edge on the part of the nunicipality' s agents that inaction could
lead to harm (3) sonme formof direct contact between the
muni ci pality’s agents and the injured party; and (4) that party’s
justifiable reliance on the municipality’ s affirmative undertaking ”
(id. at 201, quoting Cuffy v City of New York, 69 Ny2d 255, 260).
Here, defendant nmet its initial burden on the notion by submtting
evi dence establishing that plaintiffs’ alleged reliance upon
representations allegedly made by defendant’s agents was not
justifiable (see Estate of Scheuer v City of New York, 10 AD3d 272,
273-274, |Iv denied 6 NY3d 708; see generally Dabriel, Inc. v First
Par adi se Theaters Corp., 99 AD3d 517, 521-522), and plaintiffs failed
to raise a triable issue of fact (see generally Zuckerman v City of
New Yor k, 49 Ny2d 557, 562).

I n any event, even assumi ng, arguendo, that plaintiffs raised a
triable issue of fact whether defendant owed a special duty to them
we conclude that the court properly determ ned that the “second
principle” set forth in Valdez, i.e., the governnmental function
immunity defense (id. at 75), applied. Defendant established that it
was engaged in a governmental function when it engaged in the
al l egedly negligent conduct, i.e., failing to install a check valve or
simlar anti-backflow device on plaintiffs’ sewer line to prevent
sewage from fl owi ng backwards out of the sewer line and into
plaintiffs’ house. “ ‘Wlether an action of a governnental enployee or
official is cloaked with any governmental imunity requires an
anal ysis of the functions and duties of the actor’s particul ar
position and whether they inherently entail the exercise of sone
di scretion and judgnent. |If these functions and duties are
essentially clerical or routine, no imunity will attach’ ” (id. at
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79).
“Beyond the role the individual enployee plays in the

organi zation, the availability of governnental function imunity al so
turns on ‘whether the conduct giving rise to the claimis related to

an exercise of that discretion” . . . The defense precludes liability
for a “mere error of judgment’ . . . but this imunity is not
avai l abl e unless the nunicipality establishes that the action taken
actually resulted fromdiscretionary deci sion-maki ng—+.e., ‘the
exerci se of reasoned judgnent which could typically produce different
acceptable results’ ” (id. at 79-80). Thus, it has long been the rule
that “[t]he duties of the nunicipal authorities in . . . determning

when and where sewers shall be built, of what size and at what | evel
are of a quasi judicial nature, involving the exercise of deliberate
judgment and | arge discretion” (Johnston v District of Colunbia, 118
US 19, 20-21; see generally McCarthy v City of Syracuse, 46 NY 194,
196). Plaintiffs’ allegation that defendant was negligent in failing
to correct the problemby installing an anti-backfl ow device concerns
a discretionary action taken in the course of a governnental function
because it “relate[s] only to the design of the system for which

[ def endant] nmay not bear liability” (Carbonaro v Town of N. Henpstead,
97 AD3d 624, 625; cf. Johnston v Town of Jerusalem 2 AD3d 1403, 1403-
1404; Biernacki v Village of Ravena, 245 AD2d 656, 657). Defendant
therefore net its initial burden on the notion with respect to the
“second principle” of the test set forth in Valdez, and plaintiffs
failed to raise a triable issue of fact (see generally Zuckernman, 49
NY2d at 562).

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court
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RESPONDENT.

JOY A. KENDRI CK, BUFFALO, FOR PETI TI ONER- APPELLANT.

PH LIP A MLCH BUFFALO, FOR RESPONDENT.

Appeal from an order of the Suprenme Court, Erie County (Joseph R
G ownia, J.), entered May 27, 2011 in a proceedi ng pursuant to Mental
Hygi ene Law article 81. The order, insofar as appealed from denied
petitioner’s request for additional counsel fees for Joy A Kendrick,
Esq.

It is hereby ORDERED that the order insofar as appealed fromis
unani nously reversed on the | aw wi thout costs, the second ordering
paragraph is vacated and the matter is remtted to Supreme Court, Erie
County, for further proceedings in accordance with the foll ow ng
Menorandum I n this proceedi ng pursuant to Mental Hygiene Law article
81, petitioner, the property guardi an of a now deceased incapacitated
person, appeals froman order that, inter alia, denied petitioner’s
request for additional counsel fees. At the outset, we concl ude that
Suprene Court erred in determning that the rules enbodied in 22 NYCRR
part 36 govern the appointnment of petitioner’s attorney. Pursuant to
22 NYCRR 36.1 (b) (2) (i) (A, the rules enbodied in part 36 “shal

not apply to . . . the appointnent of, or the appointnent of any
persons or entities performng services for, . . . a guardian who is a
relative of . . . the subject of the guardi anship proceedi ng” and,

here, the record establishes that petitioner was the incapacitated
person’s third cousin. W also note that neither of the exceptions
set forth in 22 NYCRR 36.1 (b) applies to this case (see 22 NYCRR 36.2

[c] [6], [7]).

We further conclude that the court erred in sunmarily denying
petitioner’s request for additional counsel fees. |Instead, the court
shoul d have permitted petitioner to render a final report and to
petition for judicial settlenment thereof (see Mental Hygiene Law 8
81.44 [f]), as well as to seek a determ nation on all adm nistrative
expenses, including counsel fees incurred in providing services to
petitioner (see generally Matter of Al bert K [D Angelo], 96 AD3d 750,
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752-753), before summarily concluding that petitioner’s attorney is
not entitled to conpensation beyond the $28, 845 that she has al ready
been paid with respect to this matter. In view of our determ nation,
we do not address petitioner’s renmaining contentions.

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court
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ROBERT J. ALMONTE, DEFENDANT- APPELLANT.

ANTHONY J. DI MARTI NO, JR, OSWEGO (CARL L. SCHM DT OF COUNSEL), FOR
DEFENDANT- APPELLANT.
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Cl RANDO OF COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from a judgment of the Suprenme Court, Onondaga County
(Kevin G Young, J.), entered Septenber 15, 2011. The judgnent, inter
alia, directed defendant to pay mai ntenance, tenporary child support
arrears, and tenporary maintenance arrears.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously nodified on the |aw by reduci ng the anount of tenporary
mai nt enance arrears specified in the twelfth ordering paragraph to
$1,875, and as nodified the judgnment is affirned w thout costs.

Menorandum  Def endant appeals froma judgnent of divorce that,
inter alia, directed himto pay mai ntenance, tenporary child support
arrears, and tenporary naintenance arrears. W reject defendant’s
contention that Suprene Court abused its discretion in setting the
anount of maintenance; rather, “[t]he record establishes that the
court appropriately considered [plaintiff’s] ‘reasonable needs and
predi vorce standard of living in the context of the other enunerated
statutory factors’ set forth in Donestic Relations Law §8 236 (B) (6)
(a)” (Frost v Frost, 49 AD3d 1150, 1151, quoting Hartog v Hartog, 85
NY2d 36, 52). Contrary to defendant’s further contention, the court
al so properly directed the amobunt of maintenance to increase at the
time of the emancipation of the parties’ youngest child. That event
was an “imm nent and nmeasurabl e change” that was to occur |ess than
six nonths follow ng entry of the divorce judgnent (Majauskas v
Maj auskas, 61 NY2d 481, 494). W agree with defendant, however, that
the court erred in calculating the amount of arrears owed pursuant to
a prior tenporary order, which directed himto pay mai ntenance and
child support. The anount designated as tenporary child support
arrears in the eleventh ordering paragraph of the judgnment, $4,810, is
i ncluded, incorrectly, within the anount designated as tenporary
mai nt enance arrears in the twelfth ordering paragraph of the judgnent,
$6,685. W therefore nodify the judgnent accordingly. Plaintiff
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failed to take a cross appeal fromthe judgnent and we thus do not
address her contention that the court erred in failing to nmake the
awards of child support and nai ntenance retroactive to the date of
commencenent of the action (see Aiver v Aiver, 70 AD3d 1428, 1430;
Brenner v Brenner, 52 AD3d 322, 323).

Entered: July 5, 2013 Frances E. Cafarell
Clerk of the Court
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JOHN A. CAPELLINI, I11, DEFENDANT- RESPONDENT,
RALPH J. FREETLY AND ABF FREI GHT SYSTEM | NC.,
DEFENDANTS.

(APPEAL NO. 1.)

HOGAN W LLIG PLLC, AVHERST (STEVEN M COHEN OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

SUGARVAN LAW FI RM LLP, BUFFALO (CARLTON K. BROWNELL, 111, OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal froma judgnent of the Supreme Court, Niagara County
(Ralph A. Boniello, Ill, J.), entered March 21, 2012. The judgnent
di sm ssed the conpl ai nt agai nst defendant John A Capellini, 111, upon
a jury verdict.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Plaintiff comrenced this action seeking to recover
damages for personal injuries she sustained in an autonobil e acci dent
that occurred while she was traveling on the New York State Thruway in
the Town of Hanmburg, New York. Plaintiff’s suit stens fromthree
separate autonobile accidents that occurred shortly after m dni ght on
Novenber 18, 2007. The facts are largely undisputed. The first
acci dent involved defendant John A Capellini, 111, whose pickup truck
and horse trailer slid on ice on a thruway overpass when he applied
his brakes after seeing the brake lights of a vehicle ahead of him
When his truck cane to a stop in the nedian, he observed that the
horse trailer, which had detached fromhis truck, was bl ocking the
left Iane of the thruway. Capellini exited his vehicle and proceeded
to warn other vehicles about the accident. He noticed for the first
time while standing on the pavenent that it was icy. The second
acci dent involved defendant Ralph J. Freetly, an enployee of defendant
ABF Freight System Inc. (ABF), who was driving a tractor trailer in
the right |ane of the thruway as he approached the Capellini accident.
Freetly applied his brakes when he saw two tractor trailers stopped on
the right shoulder with their flashing lights on and started to brake
nore firmy after seeing soneone in front of the horse trailer waiving
a flashlight. As he braked, the rear trailer of his truck slid and



- 2- 608
CA 12-01158

struck one of the tractor trailers parked on the right shoul der,
causing the contents of Freetly' s trailer to spill onto the road.
Freetly testified that he had not encountered any ice on the thruway
fromthe time he passed the Pennsylvania border until the tinme he
reached the overpass where Capellini’s accident occurred. The third
accident involved plaintiff, who has no recollection of the accident.
A non-party wtness testified that, as plaintiff was traveling over

t he overpass, plaintiff applied her brakes, and her vehicle spun
around and struck the guardrail twice. The witness testified that he
noticed that the overpass was icy, but that he could not see any ice
even as he stood on it.

Following a trial, the jury returned a verdict finding that
Capellini, Freetly and plaintiff were not negligent. ABF thus also
was not negligent inasnmuch as the basis for its liability was
vicarious only. Thereafter, plaintiff noved pursuant to CPLR 4404 (a)
to, inter alia, set aside the verdict as against the weight of the
evidence and for a newtrial. |In appeal No. 2, plaintiff appeals from
an order denying her notion. |In appeal Nos. 1 and 3, plaintiff
appeal s fromjudgnments that, inter alia, dismssed the conplaint,
respectively, against Capellini and against Freetly and ABF upon the
jury verdict of no cause of action. W note at the outset that,

i nasnmuch as the order in appeal No. 2 is subsuned in the judgnents in
appeal Nos. 1 and 3, we disnmiss plaintiff’s appeal fromthe order in
appeal No. 2 (see Smth v Catholic Med. Cr. of Brooklyn & Queens, 155
AD2d 435, 435; see also CPLR 5501 [a] [1]).

In the remai ni ng appeal s, plaintiff contends that Suprene Court
erred in denying her posttrial notion inasmuch as the verdict is
agai nst the weight of the evidence. W reject that contention. It is
wel | established that “[a] notion to set aside a jury verdict of no
cause of action should not be granted unless the preponderance of the
evidence in favor of the noving party is so great that the verdict
coul d not have been reached upon any fair interpretation of the
evi dence” (Dannick v County of Onondaga, 191 AD2d 963, 964; see Kuncio
v Mllard Fillnore Hosp., 117 AD2d 975, 976, |v denied 68 Ny2d 608;
see generally Lolik v Big V Supermarkets, 86 NY2d 744, 746). Here,
t here was no such preponderance of the evidence in favor of plaintiff.
As an initial matter, we note that plaintiff raised for the first tine
in her reply brief the contention that the energency doctrine was
i nproperly charged at trial, and thus that contention is not properly
before us (see O Sullivan v O Sullivan, 206 AD2d 960, 960-961).
Additionally, we conclude that a fair interpretation of the evidence
presented here would allow the jury to conclude that, (1) in appeal
No. 1, Capellini did not know the overpass was icy, that his reactions
before and after the accident were reasonable and that he was not
negligent; and that, (2) in appeal No. 3, Freetly’s conduct in slow ng
down as he approached the first accident and attenpting to steer his
vehicle clear of the horse trailer and the vehicles on the right
shoul der was reasonabl e under the circunmstances (see generally Di Sal vo
v Hiller, 2 AD3d 1386, 1387).

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court
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JOANNE N. STUBBS, PLAI NTI FF- APPELLANT,
\% MEMORANDUM AND ORDER

RALPH J. FREETLY AND

JOHN A, CAPELLIN, [I11,
NC., DEFENDANTS- RESPONDENTS.

ABF FREl GHT SYSTEM
(APPEAL NO 2.)

HOGAN W LLI G PLLC, AVHERST (STEVEN M COHEN OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

SUGARVAN LAW FIRM LLP, BUFFALO (CARLTON K. BROWNELL, 111, OF
COUNSEL), FOR DEFENDANT- RESPONDENT JOHN A. CAPELLINI, 111.

ANSPACH MEEKS ELLENBERCER LLP, BUFFALO (DAVID M STILLVELL OF
COUNSEL), FOR DEFENDANTS- RESPONDENTS RALPH J. FREETLY AND ABF FREI GHT
SYSTEM | NC.

Appeal from an order of the Suprene Court, Ni agara County (Ral ph
A. Boniello, Ill, J.), entered February 21, 2012. The order denied
the notion of plaintiff to set aside a jury verdict.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
w t hout costs.

Same Menorandum as in Stubbs v Capellini ([appeal No. 1] __ AD3d
_ [July 5, 2013]).

Entered: July 5, 2013 Frances E. Cafarell
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

610

CA 12-01477
PRESENT: SM TH, J.P., FAHEY, CARNI, VALENTINO AND WHALEN, JJ.

JOANNE N. STUBBS, PLAI NTI FF- APPELLANT,
\% MEMORANDUM AND ORDER

JOHN A. CAPELLINI, 111, DEFENDANT,

RALPH J. FREETLY AND ABF FREI GHT SYSTEM | NC.,
DEFENDANTS- RESPONDENTS.

(APPEAL NO. 3.)

HOGAN W LLIG PLLC, AVHERST (STEVEN M COHEN OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

ANSPACH MEEKS ELLENBERGER LLP, BUFFALO (DAVID M STILLWELL OF
COUNSEL), FOR DEFENDANTS- RESPONDENTS.

Appeal froma judgnent of the Supreme Court, Niagara County
(Ralph A. Boniello, Ill, J.), entered March 28, 2012. The judgnent
di sm ssed the conpl ai nt agai nst defendants Ral ph J. Freetly and ABF
Freight System Inc., upon a jury verdict.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirmed w thout costs.

Same Menorandum as in Stubbs v Capellini ([appeal No. 1] _ AD3d
__ [Jduly 5, 2013]).

Entered: July 5, 2013 Frances E. Cafarell
Clerk of the Court
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SAMW SW FT, DEFENDANT- APPELLANT.

DAVI D P. ELKOVI TCH, AUBURN, FOR DEFENDANT- APPELLANT.
SAMW SW FT, DEFENDANT- APPELLANT PRO SE

JON E. BUDELMANN, DI STRICT ATTORNEY, AUBURN (CHRI STOPHER T. VALDI NA OF
COUNSEL), FOR RESPONDENT.

RI TA DAVE, BROCKLYN, FOR THE JEFFREY DESKOVI C FOUNDATI ON FOR JUSTI CE
AM CUS CURI AE.

Appeal from an order of the Cayuga County Court (Thomas G Leone,
J.), entered Cctober 28, 2010. The order, insofar as appealed from
deni ed the notion of defendant for additional DNA testing pursuant to
CPL 440.30 (1-a).

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirnmed.

Menorandum  Def endant appeals froman order that, inter alia,
denied his pro se notion pursuant to CPL 440.30 (1-a) for additional
DNA testing of certain itens secured in connection with his conviction
of murder in the second degree (Penal Law § 125.25 [3]) and robbery in
the first degree (8 160.15 [1]). Defendant’s conviction arose from
the robbery and fatal beating of a 68-year-old victimin his hone by
def endant and two acconplices (People v Swift, 241 AD2d 949, 949, |lv
deni ed 91 Ny2d 881, reconsideration denied 91 Ny2d 1013). On appeal,
we affirmed the judgnent convicting defendant of those crines (id.).

At trial, one of defendant’s acconplices testified that, after the
attack, defendant w ped bl ood off of his armonto a couch cushion. A
forensic scientist testified that two bl oodstains on the couch
cushions contai ned sanples of the victinms blood type (type A as well
as a mxture of type A and type O defendant’s blood type (id. at
949) .

I n 2007, defendant noved to vacate the judgnment of conviction
pursuant to CPL 440. 10 and sought DNA testing of all of the evidence
collected in the nmurder investigation (People v Swift, 66 AD3d 1439,
| v denied 13 NY3d 911, reconsideration denied 14 NYy3d 845). Because
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of advancenents in DNA testing, the People consented to the testing of
certain itens of evidence, including the bl ood-stained couch cushions
and the victims pants. The DNA test results indicated that the bl ood
found at the crime scene was exclusively that of the victim(id. at
1440). County Court vacated defendant’s judgnment of conviction on
that ground and we reversed, concluding that “the DNA test results are
not ‘of such character as to create a probability that had such

evi dence been received at the trial the verdict would have been nore
favorable to the defendant’ ” (id., quoting CPL 440.10 [1] [d]).

Def endant thereafter filed the notion at issue here seeking,
inter alia, DNA testing of additional items of evidence, i.e., the
victims dentures, the victinms shirt, an afghan bl anket, hypodermc
needl es, hair sanples fromthe victimand defendant, and bl oody
footprints fromthe crinme scene. W conclude that the court properly
denied that part of the notion seeking testing with respect to those
items “because defendant failed to establish that there was a
reasonabl e probability that, had those itens been tested and had the
results been admtted at trial, the verdict would have been nore
favorabl e to defendant” (People v Sterling, 37 AD3d 1158, 1158; see
Peopl e v Kam nski, 61 AD3d 1113, 1116, Iv denied 12 NY3d 917; see al so
People v Burr, 17 AD3d 1131, 1132, |v denied 5 NY3d 760,
reconsi deration denied 5 NY3d 804). The two hypoderm c needl es
collected fromthe crime scene were |eft by paranmedics who treated the
vi cti mwhen he was found several days after the attack and, are
therefore unrelated to the crime. Wth respect to the victinms
dentures, there is no evidence that the victimbit his attacker or
that the victims dentures would otherwi se contain the DNA of the
attacker. As for the alleged “bloody footprints,” there is no
reference to crine scene footprints in the trial record or in the
record before us. There is simlarly no reference in the record to
hai r sanpl es being taken fromthe victimor defendant, or to hair
being collected fromthe crime scene. |In any event, any hairs
collected fromthe crime scene could have bel onged to defendant, his
acconplices, the victim the victinms son who di scovered his father
after the attack, the paramedics or police who responded to the scene,
or any nunber of other individuals who had been in the victinis
apartnent before the attack (see People v Brown, 36 AD3d 961, 962, |v
deni ed 8 NY3d 920; see also People v Workman, 72 AD3d 1640, 1640, |v
deni ed 15 NY3d 925, reconsideration denied 16 NY3d 838). Wth respect
to the victims shirt and the afghan bl anket in which he apparently
wr apped hinsel f after the attack, we conclude that, although such
items and, indeed, much of the crinme scene were stained with bl ood,
there is nothing to suggest that the bl ood bel onged to anyone but the
victim (see People v Figueroa, 36 AD3d 458, 459, |v denied 9 NY3d
843) .

Even assum ng, arguendo, that the requested itenms were subjected
to DNA testing and that such testing reveal ed DNA that did not bel ong
to either the victimor defendant, we further conclude that there
still would be no reasonable probability that defendant woul d have
received a nore favorable verdict had those test results been
introduced at trial (see generally People v Pitts, 4 NY3d 303, 311
rearg denied 5 NY3d 783; People v King, 38 AD3d 1066, 1067, |v denied
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9 NY3d 877; Brown, 36 AD3d at 962). The primary evidence agai nst

def endant was the eyew tness testinony of his two acconplices, which
was corroborated by the testinmony of the acconplices’ sister and
evidence that the victinms wallet was recovered on the route |eading
fromdefendant’s residence to his place of enploynent. That testinony
woul d not have been inpeached or controverted by evidence that the DNA
of anot her individual was discovered at the victinis apartnent (see
Brown, 36 AD3d at 962).

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court
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THE LEGAL Al D BUREAU OF BUFFALQO, INC., BUFFALO (VI NCENT F. GUGQ NO OF
COUNSEL), FOR DEFENDANT- APPELLANT.

PERRY GRI GGS, DEFENDANT- APPELLANT PRO SE.

FRANK A. SEDITA, |11, DI STRICT ATTORNEY, BUFFALO ( MATTHEW B. POWERS OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Suprenme Court, Erie County (Penny
M Wl fgang, J.), rendered June 9, 2011. The judgnment convicted
def endant, upon a jury verdict, of crimnal possession of a weapon in
t he second degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menmorandum  On appeal froma judgnent convicting himfollowng a
jury trial of crimnal possession of a weapon in the second degree
(Penal Law 8 265.03 [3]), defendant contends that Suprenme Court erred
in denying his notion to dismss the indictnment based upon all eged
prosecutorial m sconduct before the grand jury. According to
def endant, the prosecutor inproperly questioned himabout his prior
crimnal convictions and failed to instruct the grand jurors properly
with respect to the defense of tenporary innocent possession. W
reject defendant’s contention. Wth respect to the all eged
prosecutorial m sconduct, we note that the prosecutor was entitled to
cross-exam ne defendant on issues concerning his credibility (see
Peopl e v Thomas, 213 AD2d 73, 76, affd 88 Ny2d 821) and, because
defendant’s crimnal record “clearly denonstrated his willingness to
pl ace his own interests above those of society, [it] was thus a proper
subj ect for cross-exam nation” (People v Burton, 191 AD2d 451, 451, |v
denied 81 Ny2d 1011). Wth respect to the instruction on the defense
of tenporary innocent possession, we note that it is alnost identical
to the instruction set forth in the Pattern Jury Instructions (see
CJI 2d[ NY] Temporary and Lawful Possession). Defendant raises several
ot her contentions regarding the conduct of the prosecutor during the
grand jury proceedings, but they are simlarly without merit.
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We reject defendant’s further contention that the court erred in
permtting defendant’s ex-girlfriend to testify that she observed him
in possession of the firearmin question on the night before his
arrest. That testinony was rel evant to defendant’s defense of
tenporary innocent possession of the weapon. W agree w th defendant,
however, that the court erred in permtting his ex-girlfriend to
testify concerning prior drug sales and acts of donestic violence.
That testinony was not relevant to a material issue at trial and,
furthernore, its probative val ue was outwei ghed by its prejudicial
effect (see generally People v Cass, 18 Ny3d 553, 559). Neverthel ess,
we conclude that the error is harm ess (see People v Bounds, 100 AD3d
1523, 1524, |v denied 20 NY3d 1096; People v Taylor, 97 AD3d 1139,
1141, Iv denied 19 Ny3d 1029; see generally People v Crimm ns, 36 Nyad
230, 241-242). Defendant, by his own adm ssion, possessed the | oaded
firearm and the only disputed issue at trial was whether the defense
of tenporary and innocent possession applied. Even assum ng,
arguendo, that the jurors accepted defendant’s seem ngly inpl ausible
claimthat he wwestled the gun away froma man who was trying to rob
him we conclude that the defense of tenporary innocent possession
does not apply because defendant “ ‘nade no effort to turn the [gun]
over to the police’ ” after he obtai ned possession of it (People v
Ward, 104 AD3d 1323, 1325; see People v McCoy, 46 AD3d 1348, 1349-
1350, Iv denied 10 Ny3d 813). Instead, defendant hid the gun under a
fence in a vacant ot and then remained silent while the police were
searching the vacant |ot, conduct that was “utterly at odds with any
cl ai m of innocent possession” (MCoy, 46 AD3d at 1350 [internal
guotation marks omtted]).

View ng the evidence in light of the elenents of crimnal
possession of a weapon in the second degree as charged to the jury
(see People v Danielson, 9 NY3d 342, 349), we also reject defendant’s
contention that the verdict is against the weight of the evidence (see
general |y People v Bl eakl ey, 69 Ny2d 490, 495; People v Runph, 93 AD3d
1346, 1347, |v denied 19 NY3d 967). |Indeed, our “independent review
of the evidence reveals that a different verdict woul d have been
unr easonabl e” (People v Johnson, 24 AD3d 803, 804; see People v
Peters, 90 AD3d 1507, 1508, |Iv denied 18 NY3d 996; see generally
Bl eakl ey, 69 NyY2d at 495).

We have reviewed the remai ning contentions set forth in
defendant’s main and pro se supplenental briefs and conclude that none
warrants nodification or reversal

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal froma judgnent of the Genesee County Court (Robert C.
Noonan, J.), rendered August 2, 2012. The judgment convicted
def endant, upon a jury verdict, of crimnal contenpt in the first
degree and crimnal contenpt in the second degree (four counts).

It is hereby ORDERED t hat the judgnment so appealed fromis
nodi fied on the | aw by reversing that part convicting defendant of
crimnal contenpt in the first degree (Penal Law 8§ 215.51 [b] [ivV])
and dism ssing the first count of the indictnment and as nodified the
judgnment is affirmed and the matter is remtted to Genesee County
Court for proceedings pursuant to CPL 460.50 (5).

Menorandum  Def endant appeals from a judgnent convicting him
upon a jury verdict of one count of crimnal contenpt in the first
degree (Penal Law § 215.51 [b] [iv]) and four counts of crimnal
contenpt in the second degree (8 215.50 [3]), arising fromdefendant’s
violation of an order of protection directing him inter alia, to
refrain fromcomuni cating by tel ephone with his former girlfriend,
the not her of defendant’s child. W agree with defendant that the
evidence is legally insufficient to support the conviction of crimnal
contenpt in the first degree. Even assum ng, arguendo, that the
evidence is legally sufficient to establish that defendant repeatedly
made tel ephone calls to his ex-girlfriend, we agree with himthat the
evidence is legally insufficient to establish that he intended by
those calls to harass, annoy, threaten or alarmher, with no purpose
of legitimate communication (see 8 215.51 [b] [iv]; People v
VanDeWal | e, 46 AD3d 1351, 1353, |Iv denied 10 NY3d 845, abrogated on
ot her grounds People v Cajigas, 19 NY3d 697, 701). Rather, the only
inference to be drawn fromthe evidence is that defendant nade the
calls with the intent to discuss issues of child support and
visitation, not to harass, annoy, threaten or alarmhis ex-girlfriend.
W therefore nmodify the judgnent accordingly. W further concl ude,
however, that the evidence is legally sufficient to establish that
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def endant intentionally disobeyed the order of protection by making
four tel ephone calls to the fornmer girlfriend over the course of eight
days (see People v Levi, 55 AD3d 625, 625-626, |v denied 11 NY3d 926).
The evidence is thus legally sufficient wwth respect to the conviction
of crimnal contenpt in the second degree (see generally People v

Bl eakl ey, 69 Ny2d 490, 495) and, viewing the evidence in |ight of the
elements of that crime as charged to the jury (see People v Danielson,
9 NY3d 342, 349), we conclude that the verdict is not against the

wei ght of the evidence (see generally Bl eakley, 69 NY2d at 495).

Al'l concur except Scubber, P.J., and PerapoTTO, J., who dissent in
part and vote to affirmin the follow ng Menorandum W respectfully
di ssent in part because we disagree with the majority that the
evidence is legally insufficient to support defendant’s conviction of
crimnal contenpt in the first degree (Penal Law 8§ 215.51 [b] [iV]).
We woul d therefore affirmthe judgnent.

“The standard for reviewing legal sufficiency in a crimnal case
is whether, ‘[v]iewing the evidence . . . in a manner nost favorable
to the prosecution and indulging in all reasonable inferences in the
People’s favor,’ a rational trier of fact could have found the
essential elenents of the crinme beyond a reasonabl e doubt” (People v
Bueno, 18 NY3d 160, 169, quoting People v Ford, 66 Ny2d 428, 437). As
rel evant here, a person is guilty of crimnal contenpt in the first
degree when, in violation of an order of protection of which the
def endant has actual know edge, he or she, “with intent to harass,
annoy, threaten or alarma person for whose protection such order was
i ssued, repeatedly nmakes tel ephone calls to such person, whether or
not a conversation ensues, wWith no purpose of legitimte
conmuni cation” (Penal Law 8§ 215.51 [b] [iv]). It is well established
that “[i]ntent may be inferred fromconduct as well as the surrounding
ci rcunst ances” (People v Steinberg, 79 NY2d 673, 682), and a “jury is
entitled to infer that a person intended the natural and probable
consequences of his [or her] acts” (id. at 685). \Where conpeting
i nferences may be drawn concerning a defendant’s intent, those
inferences, “ ‘ if not unreasonable, are within the exclusive domain
of the finders of fact’ ” (Bueno, 18 NY3d at 169, quoting People v
Bar nes, 50 Ny2d 375, 381).

Here, viewing the evidence in the light nost favorable to the
Peopl e and accordi ng the People the benefit of every reasonable
i nference (see People v Contes, 60 Ny2d 620, 621; People v Soler, 52
AD3d 938, 940, |v denied 11 NY3d 741), we conclude that the evidence
is legally sufficient to establish that defendant commtted the crine
of crimnal contenpt in the first degree by repeatedly making
tel ephone calls to his ex-girlfriend s residence in violation of a
val id order of protection nade for her benefit, of which defendant had
actual know edge, with the intent to harass or annoy her, and with no
| egiti mate purpose (see Penal Law 8 215.51 [b] [iv]; People v Audi, 88
AD3d 1070, 1072, |v denied 18 Ny3d 856; People v Richards, 297 AD2d
610, 611, |v denied 99 NY2d 539). The evidence at trial established
t hat defendant nade five tel ephone calls to the victimwi thin an
ei ght-day period, and that three of those calls took place on a single
day over the course of one hour. During the telephone calls,
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defendant called the victima “bitch” and a “whore,” told her he did
not intend to pay child support for their child, and threatened to
enbarrass her in the court proceeding conmenced by the victimto
enforce defendant’s child support obligation (see Soler, 52 AD3d at
939-940). Notably, defendant had never paid child support to the
victimdespite the existence of a child support order, and thus his
expressed intention to continue avoiding his child support obligation
was not new or unexpected to the victim The victimtestified that,
every tinme defendant called her, she told himnot to do so, but that
he continued to call her in contravention of her w shes and the order
of protection (see People v Kelly, 79 AD3d 1642, 1642, |v denied 16
NY3d 832). The victimfurther testified that she found the repeated
t el ephone calls to be annoyi ng and/ or harassing.

Al t hough def endant contends that the purpose of his tel ephone
calls was not to harass or annoy the victim but rather his purpose
was to discuss child support, we conclude that the nature and
ci rcunst ances of the tel ephone calls, conbined with the evidence of
defendant’ s “previous violent and abusive conduct toward the victim
whi ch precipitated the order of protection[], allowed] the jury to
reasonably concl ude that defendant’s purpose in tel ephoning the victim
was sinply to ‘harass, annoy, threaten or alarnmi her and | acked any
particular legitimte purpose” (People v Tomasky, 36 AD3d 1025, 1026,
I v denied 8 NY3d 927, quoting Penal Law 8 215.51 [b] [ivV]; see
generally People v Al exander, 50 AD3d 816, 817-818, |v denied 10 NY3d
955) .

Finally, viewing the evidence in |light of the elenents of the
crimes as charged to the jury (see People v Danielson, 9 NY3d 342,
349), we reject defendant’s contention that the verdict with respect
to all counts is against the weight of the evidence (see People v
Al'l man, 280 AD2d 384, 384-385, |v denied 96 NY2d 797; see generally
Peopl e v Bl eakl ey, 69 Ny2d 490, 495).

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court
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\%
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(APPEAL NO 1.)

MYERS, QUINN & SCHWARTZ, LLP, WLLIAMSVILLE (JAVES |I. MYERS OF
COUNSEL), FOR DEFENDANTS- APPELLANTS AND PLAI NTI FF- APPELLANT.

JAECKLE FLEI SCHVANN & MUGEL, LLP, BUFFALO ( BRADLEY A. HOPPE OF
COUNSEL), FOR PLAI NTI FF- RESPONDENT AND DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprenme Court, Erie County (John A
M chal ek, J.), entered Decenber 19, 2011. The order, anong ot her
things, directed Melissa A.L. Neil, MD. to produce a conplete |ist of
all of her patients including nanes, addresses and dates of treatnent.

It is hereby ORDERED that said appeal is unaninously dism ssed
W t hout costs.

Sanme Menorandum as in Legarreta v Neal ([appeal No. 2] _ AD3d
_ [July 5, 2013]).

Entered: July 5, 2013 Frances E. Cafarell
Clerk of the Court
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\% MEMORANDUM AND ORDER

MELI SSA A. L. NEAL, M D., AND TVENTY 20 EYE CARE
AND AESTHETI C OCULOPLASTI C MEDI CI NE, PLLC,
DEFENDANTS- APPELLANTS.

MELI SSA NEAL, M D., PLAI NTI FF- APPELLANT,
\%
EDWARD A. LEGARRETA, M D., LEGARRETA EYE CENTER,

AND SALLY LEGARRETA, DEFENDANTS- RESPONDENTS.
(APPEAL NO 2.)

MYERS, QUINN & SCHWARTZ, LLP, WLLIAMSVILLE (JAVES |I. MYERS OF
COUNSEL), FOR DEFENDANTS- APPELLANTS AND PLAI NTI FF- APPELLANT.

JAECKLE FLEI SCHVANN & MUGEL, LLP, BUFFALO ( BRADLEY A. HOPPE OF
COUNSEL), FOR PLAI NTI FF- RESPONDENT AND DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprenme Court, Erie County (John A
M chal ek, J.), entered January 25, 2012. The order, anong ot her
things, directed that the answer of defendants-appellants shall be
stricken if a patient list was not produced by February 1, 2012.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  These four appeals arise out of two consoli dated
actions. Edward A Legarreta, M D. commenced the first action agai nst
Melissa A.L. Neal, MD. and Twenty 20 Eye Care and Aesthetic
Ccul opl astic Medicine, PLLC (Twenty 20) (collectively, defendants)
seeki ng danages for, inter alia, Dr. Neal’s alleged breach of her
enpl oynent contract with Dr. Legarreta and m sappropriation of trade
secrets (hereafter, contract action). Dr. Neal thereafter comrenced
the second action against Dr. Legarreta, Sally Legarreta (Sally), who
is Dr. Legarreta’s wife, and the Legarreta Eye Center (collectively,
Legarretas) seeking damages for, anong other things, injuries she
al l egedly sustained as a result of an assault by Sally (hereafter,
personal injury action). |In appeal No. 1, defendants, as limted by
their brief, appeal froman order insofar as it granted that part of
Legarretas’ notion seeking to conpel defendants to produce a conplete
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list of all of Dr. Neal’s patients in the contract action, and

aut hori zations for the rel ease of nedical records relating to her

neck, shoulder, arm wist, and hand in the personal injury action.

I n appeal No. 2, defendants, as limted by their brief, appeal from an
order insofar as it granted that part of Legarretas’ notion seeking an
order striking defendants’ answer in the contract action in the event
that defendants failed to produce a conplete patient |ist by February
1, 2012. In appeal No. 3, defendants appeal from an order and
judgnment that, inter alia, granted that part of Legarretas’ notion for
a default judgnent agai nst defendants in the contract action pursuant
to the self-executing order in appeal No. 2. In appeal No. 4, Dr.

Neal appeals froman order and judgnent granting that part of the
Legarretas’ notion to strike her conplaint in the personal injury
action.

Initially, we note that appeal No. 1 nust be dism ssed inasnuch
as the underlying order was superseded by the order in appeal No. 2
(see Wall v Villa Rona Resort Lodges, Inc., 299 AD2d 351, 351; see
generally Matter of Eric D. [appeal No. 1], 162 AD2d 1051, 1051).
Wth respect to the remaining appeals, CPLR 3126 provides that “[i]f
any party . . . refuses to obey an order for disclosure or wilfully
fails to disclose informati on which the court finds ought to have been
disclosed . . . , the court may nake such orders with regard to the
failure or refusal as are just,” including “an order striking out
pl eadi ngs or parts thereof, or staying further proceedings until the
order is obeyed, or dismssing the action or any part thereof, or
rendering a judgnent by default agai nst the disobedient party” (CPLR
3126 [3]). “Cenerally, the nature and degree of the penalty to be
i nposed pursuant to CPLR 3126 against a party who refuses to conply
with court-ordered discovery is a matter within the discretion of the
court” (Mahopac Opht hal nol ogy, P.C. v Tarasevich, 21 AD3d 351, 352;
see Kihl v Pfeffer, 94 Ny2d 118, 123; Sugar Foods De Mexico v
Scientific Scents, LLC, 88 AD3d 1194, 1196; Hill v OQoeroi, 13 AD3d
1095, 1096). The language in CPLR 3126 that “permts courts to
fashion orders as are just . . . broadly enpowers a trial court to
craft a conditional order—an order that grants the notion and inposes
the sanction unless within a specified tine the resisting party
subnmits to the disclosure” (G bbs v St. Barnabas Hosp., 16 NY3d 74, 79
[internal quotation marks omtted]; see Patrick M Connors, Practice
Comment ari es, MKinney’'s Cons Laws of NY, Book 7B, CPLR C3126: 10).

We conclude with respect to appeal No. 2 that Suprene Court
properly exercised its discretion in granting a conditional order
striking the answer in the contract action unless defendants produced
Dr. Neal’s patient list by February 1, 2012 (see Pugliese v Mndell o,
67 AD3d 880, 881, |v dismssed 14 NY3d 873). Dr. Legarreta first
demanded the patient list in July 2011 and, despite two notions to
conpel, Dr. Neal failed to turn over her patient list. In a bench
deci si on dated Decenber 1, 2011, the court directed Dr. Neal to
produce “a conplete list of all of her patients, including nanes,
addresses and dates of treatnent, . . . by Decenber 22, 2011,” and
specifically instructed the Legarretas that they could nove to strike
def endants’ answer in the contract action in the event Dr. Neal failed
to conply. That decision was reduced to an order entered Decenber 19,
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2011, i.e., the order in appeal No. 1 (hereafter, Decenber 2011
order).

Def endants, however, failed to produce a patient list by the
court-inposed deadline, and the Legarretas noved to stri ke defendants’
answer based upon defendants’ willful violation of the Decenber 2011
order. In a bench decision dated January 12, 2012, the court
determned that Dr. Neal intentionally violated the Decenber 2011
order inasnmuch as she provided no basis for her failure to produce the
patient list. By order entered January 25, 2012, i.e., the order in
appeal No. 2, the court directed that defendants’ answer in the
contract action would “be stricken inmediately” if they did not
produce the patient list “on or before February 1, 2012” (hereafter,
January 2012 conditional order).

On February 1, 2012, the deadline set forth in the January 2012
condi tional order, defendants sought a stay froma justice of this
Court pending their appeal fromthe Decenber 2011 order and the
January 2012 “decision.” Although a justice of this Court signed a
tenporary stay of enforcenent, it thereafter becane apparent that
def endants had not filed a notice of appeal fromthe January 2012
conditional order and thus that this Court had no jurisdiction to
grant relief with respect to that order (see CPLR 5519 [c]).

Def endant’ s appeal fromthe Decenber 2011 order had been rendered noot
by the subsequent order, as noted above. Inasmuch as the tenporary
stay had no effect on the January 2012 conditional order, which was
sel f -executi ng, defendants’ answer was stricken when they failed to
produce the patient |ist by February 1, 2012 (see G bbs, 16 NY3d at
82-83; Foster v Deal maker, SLS, LLC, 63 AD3d 1640, 1641, |v denied 15
NY3d 702; Zouev v City of New York, 32 AD3d 850, 850-851). Even
assum ng, arguendo, that the tenporary stay extended the deadline for
conpliance with the conditional order, we conclude that the January
2012 conditional order becane absol ute when defendants failed to turn
over the patient list inmmediately upon the expiration of the stay.

It is well established that, in order to “obtain relief fromthe
dictates of a conditional order . . . , the defaulting party nust
denonstrate (1) a reasonable excuse for the failure to produce the
requested itens and (2) the existence of a neritorious claimor
defense” (G bbs, 16 Ny3d at 80). Here, defendants failed to establish
a reasonabl e excuse for their failure to conply with the conditional
order (see Lee v Arellano, 18 AD3d 620, 621; cf. Zouev, 32 AD3d at
850). Notably, defendants had al nost seven nonths within which to
conply with the Legarretas’ demand for Dr. Neal’'s patient list. As
not ed above, the court first ordered Dr. Neal to turn over the patient
[ist in Decenber 2011. Instead of seeking an extension of tinme to
conply with that order or a stay of enforcenent thereof, defendants
sinply ignored the court-ordered deadline. Wth respect to the
January 2012 conditional order, defendants did not produce the patient
list as ordered by February 1, 2012 and, instead, waited until that
date to make a defective stay application.

Al t hough defendants contend that Dr. Neal’'s failure to turn over
the patient list by February 1, 2012 was not wllful or contunacious,
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it is well settled that, “where a conditional order ha[s] previously
been entered based on the court’s findings that a party ha[s] caused
delay and failed to conply with the court’s discovery orders, the
court [i]s not required to find that [the defaulting party]’s conduct
in failing to conply with the conditional order was ‘wllful’ ”
(Keller v Merchant Capital Portfolios, LLC, 103 AD3d 532, 533; see

G bbs, 16 NY3d at 82; Siegel, NY Prac § 367 at 608 [4th ed 2005]). In
any event, the court here concluded that “the uncontradicted evidence
shows that this tinme Dr. Neal’s refusal to conply with the Court’s
order was indeed willful and contunacious.”

| nasmuch as defendants failed to denonstrate a reasonabl e excuse
for their violation of the conditional order, we conclude with respect
to the order and judgnent in appeal No. 3 that the court properly
granted Legarretas’ notion for entry of a default judgnent against
defendants on all of the renmining causes of action in the contract
action (see Keller, 103 AD3d at 533; Sugar Foods De Mexico, 88 AD3d at
1196; Callaghan v Curtis, 48 AD3d 501, 502; cf. G bbs, 16 NY3d at 83).

We conclude with respect to appeal No. 4 that the court did not
abuse its discretion in striking Dr. Neal’s conplaint in the personal
injury action based upon her failure to disclose prior treatnent for
injuries to her neck and left arm It is well settled that “[while
the nature and degree of the penalty to be inposed on a notion
pursuant to CPLR 3126 is a matter of the Supreme Court’s discretion
striking a pleading is appropriate [only] where there is a clear
showi ng that the failure to conply wth discovery demands is w |l ful
contumaci ous, or in bad faith” (Hll, 13 AD3d at 1096 [i nternal
guotation marks omtted]; see Luppino v Mdsey, 103 AD3d 1117, 1119;
Hann v Bl ack, 96 AD3d 1503, 1504). “The wllful or contunacious
character of a party’s conduct can be inferred fromthe party’s
repeated failure to respond to demands or to conply with di scovery
orders” (Flynn v City of New York, 101 AD3d 803, 805; see Doherty v
Schuyler Hills, Inc., 55 AD3d 1174, 1176). “Once a noving party
establishes that the failure to conply with a disclosure order was
willful, contumacious or in bad faith, the burden shifts to the
nonnovi ng party to offer a reasonabl e excuse” (Hann, 96 AD3d at 1504-
1505 [internal quotation marks omtted]).

Here, we conclude that the Legarretas established that Dr. Neal’s
failure to disclose her prior treatnment was willful or contumacious
based upon her repeated failure to produce requested nedi cal
aut hori zati ons and defendants’ overall pattern of nonconpliance in
both the contract and personal injury actions (see Doherty, 55 AD3d at
1176; see generally Hann, 96 AD3d at 1505; Hill, 13 AD3d at 1096).

The Legarretas first requested authorizations for “all nedical and
hospital records relating to the physical condition of [Dr. Neal] as
set forth in the plaintiff’s conplaint” in July 2011. After the
Legarretas nade a notion to conpel, Dr. Neal produced authorizations
that were limted to treatnment she received after June 12, 2009, the
date of the alleged assault. The Legarretas thereafter denmanded
production of “all of Dr. Neal’'s medical records, w thout any kind of
tenporal limtation, relating in any way to her neck and the arm
wist and hand that are the subject of this action” (enphasis added).



- 5- 628
CA 12-01411

The Legarretas noted in correspondence with counsel for defendants
that “Dr. Neal obviously treated with other physicians prior to June
12, 2009, including physicians in the locations she lived in prior to
comng to Buffalo in 2006, including . . . Pennsylvania . . . W need
aut hori zations fromall such physicians, w thout any kind of tenporal
[imtation, relating in any way to her neck and the arm wist and
hand that are the subject of this action.”

When defendants failed to provide the requested authorizations,
the Legarretas filed another notion to conpel in Novenber 2011 seeking
to strike defendants’ conplaint in the personal injury action unless
Dr. Neal produced “conpl ete nedical authorizations for each and every
physi ci an she has treated with regarding injuries to her neck,
shoul der, arm wist and hand that [were] the subject of th[at]
action.” The court granted the Legarretas’ notion and ordered Dr.

Neal to produce authorizations for the disclosure of all of her *“adult
nmedi cal records, i.e.[,] after her 21° birthday,” relating to any
treatment of her neck, shoulder, arm wist, and hand, both before and
after the incident. 1In response, Dr. Neal provided revised
authorizations that were again limted to nedical providers she
treated with after the date of the incident. |In a January 2012
affirmation, Dr. Neal averred that she had produced authorizations
concerning “all nedical records since [she] was 21 years of age for
treatnment related to [her] ‘neck, shoulder, arm wist and hand.’ ”
Further, in a January 2012 deposition, Dr. Neal unequivocally
testified that she experienced no synptons and sought no nedi cal
treatment with respect to her left shoulder, arm wist, or hand prior
to the June 12, 2009 incident, including during the four years she
attended nedi cal school in Pennsylvani a.

Notwi t hstanding Dr. Neal’s assertion, the Legarretas requested
nmedi cal authorizations for doctors she treated with in Pennsyl vani a.
In May 2012, Dr. Neal’s new attorney finally provided the requested
aut hori zations. The nedical records produced thereto reveal ed that,
despite her sworn assertions to the contrary, Dr. Neal had indeed
sought treatnent for her neck and left armprior to the incident at
i ssue. I n Novenmber 1996, Dr. Neal went to two different energency
roons on three consecutive days after she was involved in a notor
vehi cle accident. Although Dr. Neal asserted that she sinply “did not
recall” those three hospital visits, we conclude that the court did
not abuse its discretion in rejecting her excuse, particularly in
light of a simlar situation that occurred in 2011 in the contract
action.

We thus conclude that the court did not abuse its discretion in
determning that Dr. Neal's failure to reveal her prior injuries and
her attenpts to frustrate the Legarretas’ access to rel evant nedi cal
records was willful and contunmacious, and that her alleged inability
to recall those prior injuries did not constitute a reasonabl e excuse
(see HilIl, 13 AD3d at 1096; see also Arpino v F.J.F. & Sons Elec. Co.,
Inc., 102 AD3d 201, 208-209; Roug Kang Wang v Chi en-Tsang Lin, 94 AD3d
850, 852; Merrill Lynch, Pierce, Fenner & Smith, Inc. v dobal Strat
Inc., 94 AD3d 491, 492). The court therefore properly exercised its
di scretion in striking Dr. Neal’s conplaint in the personal injury
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action (cf. H I, 13 AD3d at 1096).

Entered: July 5, 2013 Frances E. Cafarell
Clerk of the Court
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\% MEMORANDUM AND ORDER

MELI SSA A.L. NEAL, MD., AND TVENTY 20 EYE CARE
AND AESTHETI C OCULOPLASTI C MEDI CI NE, PLLC,
DEFENDANTS- APPELLANTS.

(APPEAL NO. 3.)

MYERS, QUI NN & SCHWARTZ, LLP, WLLIAMSVILLE (JAMVES |I. MYERS OF
COUNSEL), FOR DEFENDANTS- APPELLANTS.

JAECKLE FLEI SCHVANN & MUGEL, LLP, BUFFALO ( BRADLEY A. HOPPE OF
COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from an order and judgnent (one paper) of the Suprene
Court, Erie County (John A. Mchalek, J.), entered March 1, 2012. The
order and judgnent, anong other things, granted that part of
plaintiff’s notion for entry of a default judgment.

It is hereby ORDERED t hat the order and judgnent so appeal ed from
i s unani nously affirmed w thout costs.

Same Menorandum as in Legarreta v Neal ([appeal No. 2] _ AD3d
__ [Jduly 5, 2013]).

Entered: July 5, 2013 Frances E. Cafarell
Clerk of the Court
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MELI SSA NEAL, M D., PLAI NTI FF- APPELLANT,
\% MEMORANDUM AND ORDER
EDWARD A. LEGARRETA, M D., LEGARRETA EYE CENTER

AND SALLY LEGARRETA, DEFENDANTS- RESPONDENTS.
(APPEAL NO 4.)

MYERS, QUI NN & SCHWARTZ, LLP, WLLIAMSVILLE (JAVES |I. MYERS OF
COUNSEL), FOR PLAI NTI FF- APPELLANT.

JAECKLE FLEI SCHVANN & MUGEL, LLP, BUFFALO ( BRADLEY A. HOPPE COF
COUNSEL), FOR DEFENDANTS- RESPONDENTS.

Appeal from an order and judgnment (one paper) of the Suprene
Court, Erie County (John A. Mchalek, J.), entered Septenber 18, 2012.
The order and judgnment dism ssed the conpl aint.

It is hereby ORDERED t hat the order and judgnent so appeal ed from
is unani nously affirmed w thout costs.

Same Menorandum as in Legarreta v Neal ([appeal No. 2] _ AD3d
_ [July 5, 2013]).

Entered: July 5, 2013 Frances E. Cafarell
Clerk of the Court
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Vv MEMORANDUM AND ORDER
PH LLI PS LYTLE, LLP, ALBERT M MERCURY

DEFENDANTS- RESPONDENTS,
AND ALFRED D. SPAZ| ANO, DEFENDANT.

DAVI DSON FI NK, LLP, ROCHESTER (DAVID L. RASMUSSEN COF COUNSEL), FOR
PLAI NTI FFS- APPELLANTS.

CONNORS & VI LARDO, LLP, BUFFALO (LAWRENCE J. VI LARDO OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprene Court, Mnroe County (Matthew
A. Rosenbaum J.), entered March 5, 2012. The order granted the
noti on of defendants Phillips Lytle, LLP, and Al bert M Mercury and
di sm ssed the conpl ai nt agai nst those defendants.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum In this |l egal malpractice action, plaintiffs appeal
froman order granting the notion of Phillips Lytle, LLP and Al bert M
Mercury (defendants) seeking dism ssal of the conplaint against them
as tinme-barred. Plaintiffs contend that Suprenme Court erred in
determ ning the accrual date of their action, for |egal malpractice.
W reject that contention. “ ‘A cause of action for |legal nal practice
accrues when the mal practice is conmtted ” (Anendola v Kendzia, 17
AD3d 1105, 1108; see Gammv Allen, 57 Ny2d 87, 93). “In nost cases,
this accrual time is nmeasured fromthe day an actionable injury
occurs, ‘even if the aggrieved party is then ignorant of the wong or
injury” " (MCoy v Feinman, 99 Ny2d 295, 301, quoting Ackerman v Price
Wat er house, 84 Ny2d 535, 541). “ ‘What is inportant is when the
mal practice was conm tted, not when the client discovered it’ ” (id.,
guoti ng Shumsky v Eisenstein, 96 Ny2d 164, 166). Here, the alleged
mal practice occurred no |ater than 2003, when plaintiff Daniel Elstein
conpleted his acquisition of plaintiff Hilton Enterprises, Inc.
(Hlton) fromdefendant Al fred D. Spaziano. |ndeed, there is no
indication in the record that defendants represented plaintiffs after
that date. This action was not commenced until approximtely eight
years later, on March 4, 2011, and is thus time-barred under the
applicable three-year statute of limtations (see CPLR 214 [6]).
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W reject plaintiffs’ contention that they were unable to sue
defendants for mal practice until March 7, 2008, when the judgnment was
entered against Hlton, inasnmuch as that is when they sustained an
actionable injury. As the Court of Appeals has nmade clear, a
mal practice clai mbecones actionable when the plaintiff’s damages
beconme “sufficiently cal cul able” (MCoy, 99 Ny2d at 305; see Ackernan,
84 Ny2d at 541-542), and, here, plaintiffs’ damages arising fromthe
al l eged |l egal mal practice were sufficiently cal culable in January
2007, when plaintiffs |l earned of the alleged mal practice, if not
sooner.

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court
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REBECCA L. W TTMAN, UTI CA, FOR DEFENDANT- APPELLANT.

SCOTT D. MCNAMARA, DI STRI CT ATTORNEY, UTICA (STEVEN G COX OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Oneida County Court (M chael L.
Dwyer, J.), rendered August 19, 2005. The judgrment convicted
def endant, upon his plea of guilty, of rape in the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menmor andum  Def endant appeal s from a judgnent convicting him
upon a plea of guilty of rape in the second degree (Penal Law 8§ 130. 30
[1]). W note that defendant’s challenges to the jurisdictional
requi renents of the waiver of indictnent and the superior court
i nformati on need not be preserved for our review (see People v Boston,
75 Ny2d 585, 589 n 2; People v Finch, 96 AD3d 1485, 1486; People v
Wai d, 26 AD3d 734, 734-735, |v denied 6 NY3d 839), and those
chal | enges are al so not precluded by defendant’s valid waiver of his
right to appeal (see Finch, 96 AD3d at 1486; People v Harris, 267 AD2d
1008, 1009). Contrary to defendant’s contention, however, the record
establishes that he entered a valid waiver of indictnent, and freely
and voluntarily consented to be prosecuted by way of a superior court
information (see CPL 195.10, 195.20; People v Burney, 93 AD3d 1334,
1334; see generally People v Davis, 84 AD3d 1645, 1646, |v denied 17
NY3d 815). Additionally, defendant’s contention that the superior
court information was jurisdictionally defective |acks nerit (see
general ly CPL 200. 15; People v Menchetti, 76 Ny2d 473, 475).

Def endant’ s chall enge to the factual sufficiency of the plea
all ocution is enconpassed by the valid waiver of appeal and is
unpreserved for our review inasnmuch as defendant did not nove to
wi thdraw the plea or vacate the judgnent of conviction on that ground
(see People v Rios, 93 AD3d 1349, 1349, |v denied 19 NY3d 966).
Al t hough the contention of defendant that his guilty plea was not
knowi ngly, voluntarily and intelligently entered survives his waiver
of the right to appeal, because defendant did not nove to wthdraw the
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plea or to vacate the judgnment of conviction on that ground, he failed
to preserve that contention for our review (see Burney, 93 AD3d at
1334; People v Russell, 55 AD3d 1314, 1314-1315, |v denied 11 NY3d
930). Contrary to defendant’s contention, this case does not fal

wi thin the narrow exception to the preservation requirenent set forth
in People v Lopez (71 Ny2d 662, 666). Defendant’s further contention
that he was denied effective assistance of counsel does not survive
either the plea of guilty or the waiver by defendant of the right to
appeal because he failed to denonstrate that “the plea bargaining
process was infected by [the] allegedly ineffective assistance or that
he entered the plea because of his attorney[’s] allegedly poor

per f ormance” (People v Robinson, 39 AD3d 1266, 1267, |v denied 9 NY3d
869 [internal quotation marks omtted]; see Burney, 93 AD3d at 1334).

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal , by perm ssion of a Justice of the Appellate D vision of
the Suprenme Court in the Fourth Judicial Department, from an order of
t he Onondaga County Court (Anthony F. Aloi, J.), dated June 23, 2011
The order denied the notion of defendant to vacate a judgnment of
convi ction pursuant to CPL 440. 10.

It is hereby ORDERED that the order so appealed fromis
unani nously affirned.

Menorandum  Def endant was convicted followng a jury trial of
attenpted nurder in the second degree (Penal Law 88 110.00, 125.25
[1]), assault in the first degree (8 120.10 [1]) and cri m nal
possessi on of a weapon in the second degree (8§ 265.03 [3]). W
affirmed defendant’s conviction on appeal (People v Smith, 90 AD3d
1565, |v denied 18 NY3d 998). Wiile his direct appeal was pendi ng,
def endant noved pursuant to CPL 440.10 (1) (g) to vacate the judgnent
of conviction on the ground of newy discovered evidence, to wit, an
affidavit from his codefendant stating that defendant was not invol ved
in the crimes. County Court denied the notion w thout a hearing,
ruling that the affidavit did not constitute newy discovered
evidence. W affirm

It is well settled that on a notion to vacate a judgnent of
convi ction based on newy discovered evidence, the novant nust
establish, inter alia, that “there is newy discovered evidence: (1)
which will probably change the result if a newtrial is granted; (2)
whi ch was di scovered since the trial; (3) which could not have been
di scovered prior to trial; (4) which is material; (5) which is not
currul ative; and[] (6) which does not nerely inpeach or contradict the
record evidence” (People v Madison, 106 AD3d 1490, 1492 [i nternal
guotation marks omtted]; see People v Salem, 309 Ny 208, 215-216,
cert denied 350 US 950). Here, it is not probable that defendant
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woul d receive a nore favorable verdict at a retrial if the codefendant
testified in accordance with his affidavit (see People v Jackson, 238
AD2d 877, 878, |v denied 90 Ny2d 859). It is undisputed that

def endant was driving the codefendant when the codefendant shot the
victim and no one else was in the car. Moreover, it is unclear
whether a jury would credit, upon a retrial, the codefendant’s

excul patory testinmony in light of the fact that the codefendant

al ready pleaded guilty to assault in the first degree, was the

i ndi vi dual who shot and injured the victim did not provide the

excul patory statenment until years after the trial, and provided that
statenent while serving his sentence at the sanme correctional facility
as def endant.

Additionally, defendant failed to nmeet his burden of establishing
t hat such excul patory evidence could not have been di scovered before
trial by the exercise of due diligence (see Salem, 309 NY at 216; see
al so People v Grotto, 241 AD2d 785, 786-787, |v denied 90 Ny2d 940).
According to the codefendant, he refused to testify on defendant’s
behal f because he was angry wth defendant for getting himarrested,
and he was afraid of jeopardizing his plea deal and thus wanted to
assert his Fifth Arendnent rights. Defendant, however, never
submtted an affidavit fromhis trial counsel affirmng that counse
attenpted to speak with the codefendant and that the codefendant
refused to cooperate, nor did defendant explain his failure to do so
(see generally People v Ozuna, 7 Ny3d 913, 915). Moreover, although
“the affidavit of a codefendant who had previously exercised his
[Fifth] Amendnent right not to testify may constitute newy discovered
evi dence” (People v Beach, 186 AD2d 935, 936), here the codef endant
never actually exercised his Fifth Anmendnent rights. |In any event,
t he codefendant’s assertion in his affidavit that he would have
exerci sed those rights due to his concerns regarding his plea deal is
of no nmonent inasmuch as he had al ready pleaded guilty and received
his sentence weeks before defendant was tried.

Finally, “[i]n order to constitute newy di scovered evi dence,
such evi dence nust not nerely inpeach or contradict the former
evidence . . . The rule recognizes that recantati on evidence is
inherently unreliable . . . and insufficient alone to warrant vacating
a judgnment of conviction” (People v Thibodeau, 267 AD2d 952, 953, |v
deni ed 95 Ny2d 805). During his plea colloquy, the codefendant stated
that he acted in concert with another man, and it is undisputed that
def endant was the only other man present during the crime. The
codefendant did not explain in his affidavit why he was recanting what
he initially stated during his plea colloquy, i.e., that defendant was
involved in the crinme. 1In light of the above, the court properly
determ ned that the codefendant’s affidavit does not constitute newy
di scovered evidence and therefore properly denied the CPL 440. 10
notion without a hearing (see Jackson, 238 AD2d at 878-879).

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal from a judgment of the Suprene Court, Monroe County
(Joseph D. Valentino, J.), rendered Septenber 18, 2008. The judgnent
convi cted defendant, upon a jury verdict, of manslaughter in the first
degr ee.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of manslaughter in the first degree (Penal Law 8
125.20 [1]). The conviction stemmed froma street corner fistfight
involving a group of teenagers and other young adults during which a
shot was fired fromdefendant’s gun, striking and killing a 16-year-
old victim The People presented evidence at trial that, during the
altercation, defendant intentionally ained the gun at the victimand
shot him Al though defendant did not deny that his gun discharged and
struck the victim defendant presented evidence that the gun
accidentally discharged while he was using it as a club in an attenpt
to protect one of his friends by preventing one of the other
partici pants, Kavin Rowe, frompulling a gun out of his waistband.
Thus, at trial, defendant contended that his use of physical force was
justified in defense of a third person (8 35.15 [1]).

We reject defendant’s contention on appeal that Suprene Court
erred in instructing the jury that, before it considered the defense
of justification, it had to “first decide whether or not the defendant
had actually used physical force against [Rowe]” (see generally People
v Spi nks, 244 AD2d 921, 921-922). The isolated portions of the charge
chal | enged by defendant did not inproperly shift the burden of proof
to defendant (see generally id. at 922). Further, when the
instructions are viewed in their entirety, the charge was a correct
statenent of the law, and properly identified and framed a fact ual
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issue for the jury (see People v D Guglielno, 258 AD2d 591, 592, |v
deni ed 93 NY2d 923; see generally People v Col eman, 70 Ny2d 817, 819).
W reject defendant’s further contention that the court erred in
refusing to charge the jury with respect to the voluntariness of
defendant’s statenments to the police. A court is required to provide
a charge regarding the voluntariness of defendant’s statenents only if
def endant raises that issue, and “evidence sufficient to raise a
factual dispute [is] adduced either by direct or cross-exan nation”
(People v Cefaro, 23 Ny2d 283, 288-289; see People v Medina, 93 AD3d
459, 460, |v denied 19 NY3d 999). Inasnuch as defendant did not
submt any evidence presenting a genuine question of fact as to the
vol untariness of his statenents, the court was not required to
instruct the jury on that issue (see People v Wiite, 27 AD3d 884, 886,
v denied 7 NY3d 764).

Def endant al so contends that the court erred in denying his
request for an adverse inference charge concerning the failure of the

police to record defendant’s interrogation. “ ‘[T]his Court has
repeatedly determined . . . that the failure to record a defendant’s
interrogation electronically does not constitute a denial of due
process’ . . . , and thus an adverse inference charge was not

war r ant ed” (People v Holloway, 71 AD3d 1486, 1487, |v denied 15 NY3d
774; see People v MM I lon, 77 AD3d 1375, |v denied 16 NY3d 897).
Finally, defendant’s sentence is not unduly harsh or severe.

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal from a judgnment of the Onondaga County Court (Joseph E
Fahey, J.), rendered Septenber 29, 2009. The judgnent convicted
def endant, upon a jury verdict, of crimnal possession of a controlled
substance in the first degree and crimnal possession of a controlled
substance in the third degree.

It is hereby ORDERED that the judgment so appealed fromis
unani nously affirned.

Menorandum  On appeal froma judgnment convicting him upon a
jury verdict, of crimnal possession of a controlled substance in the
first degree (Penal Law 8§ 220.21 [1]) and crimnal possession of a
controll ed substance in the third degree (& 220.16 [1]), defendant
contends that County Court erred in refusing to suppress physical
evi dence seized after the police stopped a vehicle in which he was a
passenger because the police inproperly stopped the vehicle. W
reject that contention. “The People established the reliability and
basi s of know edge of the informant who provided the police with
i nformati on concerning defendant’s drug activities . . . , and the
police had reasonabl e suspicion to stop defendant’s vehicle based on
that information” (People v Dwer, 73 AD3d 1467, 1468, |v denied 15
NY3d 851; see People v Porter, 101 AD3d 44, 47-48, |v denied 20 NY3d
1064) .

Def endant’ s contentions that his trial attorney had a conflict of
interest and that he was ineffective due to that conflict concern
matters outside the record and thus nust be raised by way of a notion
pursuant to CPL article 440 (see People v Pagan, 12 AD3d 1143, 1144,
| v denied 4 NY3d 766; People v Dunn, 261 AD2d 940, 941, |v denied 94
NY2d 822). Defendant’s contention that evidence of his postarrest
silence was inproperly adnmtted is not preserved for our review (see
People v Tarbell, 167 AD2d 902, 902, Iv denied 77 Ny2d 883). 1In any
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event, “[a]though inproper, the unsolicited reference to defendant’s
invocation of the right to [remain silent] does not constitute a
‘pervasi ve pattern of m sconduct so egregious as to deprive defendant
of a fair trial’ " (People v Beers, 302 AD2d 898, 899, |v denied 99
NY2d 652). Viewing the evidence in light of the elenents of the
crimes as charged to the jury (see People v Danielson, 9 NY3d 342,
349), we reject defendant’s contention that the verdict is against the
wei ght of the evidence (see generally People v Bl eakl ey, 69 Ny2d 490,
495) .

Def endant further contends that his Sixth Arendnent right to
confront his accusers was violated by the adm ssion in evidence of
testinmony concerning a latent fingerprint that was processed and
phot ographed by a technician who did not testify at trial (see
generally Crawford v Washi ngton, 541 US 36, 50-54). W reject that
contention. The technician who processed and phot ographed the
fingerprint did not conpare the latent print to the fingerprints of
def endant or any other suspect. Thus, the technician’s findings were
not testinonial because the latent fingerprint, “standing al one,
shed[s] no light on the guilt of the accused in the absence of an
expert’s opinion that the [latent fingerprint] match[es] a known
sanpl e” (People v Rawins, 10 NY3d 136, 159; see generally WIllians v
IIlinois, = US __ , | 132 S O 2221, 2243-2244; People v Pealer,
20 NY3d 447, 455). Moreover, the analyst who determ ned that the
| atent print matched one of defendant’s fingerprints in fact testified
at trial and was avail able for cross-exam nation. Therefore,
defendant’s right to confront w tnesses agai nst himwas not violated
(see Rawlins, 10 NYy3d at 159; People v Hamilton, 66 AD3d 921, 922, |lv
deni ed 13 NY3d 907).

Def endant contends that he was denied the right to effective
assi stance of counsel because defense counsel failed to nake a
detailed nmotion for a trial order of dism ssal at the close of the
Peopl e’ s proof and failed to renew the notion at the cl ose of
defendant’s proof. W reject that contention. Defendant failed to
denonstrate that such a notion would have been neritorious, and “there
is no denial of effective assistance based on the failure to ‘nake a
notion or argunent that has little or no chance of success’ ” (People
v Crunp, 77 AD3d 1335, 1336, |v denied 16 NY3d 857, quoting People v
Stultz, 2 NY3d 277, 287, rearg denied 3 NY3d 702).

Def endant further contends that he was denied a fair trial based
on prosecutorial m sconduct during sunmmation. Defendant’s contention
is preserved for our reviewonly in part, and in any event we concl ude
that “[a]ny inproprieties were not so pervasive or egregious as to
deprive defendant of a fair trial” (People v Caldwell, 98 AD3d 1272,
1273, Iv denied 20 NY3d 985 [internal quotation marks omtted]).

Addi tionally, we conclude that the sentence is not unduly harsh or
severe.

Finally, defendant correctly contends that the uniform sentence
and comm tnent sheet incorrectly recites that he was convicted as a
second felony offender rather than as a second felony drug of fender
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(see Penal Law 8§ 70.71 [1] [Db]), and the uniform sentence and
commi t ment sheet nust therefore be nodified to correct the clerical
error (see People v Vasavada, 93 AD3d 893, 894, |v denied 19 NY3d 978;
see generally People v Donmbrowski, 94 AD3d 1416, 1417, |v denied 19

NY3d 959).

Entered: July 5, 2013 Frances E. Cafarell
Clerk of the Court
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Appeal froma judgnent of the Livingston County Court (Dennis S.
Cohen, J.), rendered January 13, 2011. The judgnent convicted
def endant, upon a jury verdict, of assault in the second degree (two
counts) and failure to keep right.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  On appeal from a judgnent convicting himupon a jury
verdict of, inter alia, two counts of assault in the second degree
(Penal Law 8 120.05 [4]), defendant contends that he was denied a fair
trial based on prosecutorial msconduct. W reject that contention.
When defense counsel objected to a remark nade by the prosecutor
during his opening statenment on the ground that it inproperly shifted
t he burden of proof, County Court instructed the jury to disregard the
comment, and the jury is presuned to have followed the court’s
instruction (see People v Page, 105 AD3d 1380, 1382). Additionally,
we conclude that the isolated remark did not deprive defendant of a
fair trial (see People v Turgeon, 8 AD3d 1109, 1109, Iv denied 3 NY3d
682). Defendant al so contends that the prosecutor engaged in
m sconduct by pursuing charges relating to two victinms because the
i ncidents involving those victins occurred in a different jurisdiction
fromthe incident involving the third victim but we conclude that
def endant was not prejudiced thereby. The charges agai nst defendant
arose fromhis actions while he was operating a notor vehicle and
where his vehicle alnbst struck the respective vehicles of the two
victinms at issue before colliding head-on with a third vehicle;
def endant, however, was convicted of charges stemmng only fromthe
collision with the third vehicle. Mreover, the evidence with respect
to the near collision with the first two vehicles would have been
adm ssible in the trial on the charges with respect to the collision
with the third vehicle (see People v MacLean, 48 AD3d 1215, 1215-1216,
| v denied 10 NY3d 866, reconsideration denied 11 NYy3d 790), and thus
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there was no prejudice to defendant (see generally People v Brown, 83
NY2d 791, 794). The remarks by the prosecutor during his cross-

exam nation of a defense witness, while inappropriate, did not deny
defendant a fair trial inasnuch as the remarks were not ainmed at

def endant nor did they have any negative inpact on him (see People v
Rodri guez, 103 AD2d 121, 128-129). Although we agree w th def endant
that the prosecutor engaged in m sconduct by referring to facts not in
evi dence, the court issued strong curative instructions that

al l eviated any prejudice (see People v Stallworth, 21 AD3d 1412, 1413,
I v denied 6 NY3d 759).

Contrary to defendant’s contention, the court did not abuse its
discretion in denying his request to poll the jurors to determ ne
whet her they had know edge of a story published during the trial about
the case (see People v Rivera, 31 AD3d 790, 790-791, |v denied 7 NY3d
904; see generally People v Shulman, 6 NY3d 1, 32, cert denied 547 US
1043; People v WIllianms, 78 AD3d 160, 167, |v denied 16 NY3d 838).
The court properly noted that conducting such an inquiry “could have
the effect of focusing the jurors’ attention on sonething that there
was no indication any of them had seen” (WIlians, 78 AD3d at 167).
The court also properly denied defendant’s notion for a Frye hearing
i nasmuch as the testinony of the People s expert “did not involve any
novel procedures or innovative scientific theory” (People v Garrow, 75
AD3d 849, 852; see generally People v Wrnick, 89 Ny2d 111, 115-116).
| nstead, the expert’s concl usions regarding intoxication by
dext ronmet hor phan, an ingredient in cough syrup, were based on basic
princi ples of toxicology, which is a “well-established and accepted
nmet hodol og[y]” (Nonnon v City of New York, 88 AD3d 384, 394; see Marso
v Novak, 42 AD3d 377, 378, |v denied 12 NY3d 704, rearg denied 12 NY3d
881).

Finally, defendant contends that he “was unconstitutionally
puni shed for exercising his right to a trial by a judge who should
have recused hinself.” To the extent that defendant contends that the
court should have granted his recusal notion, we conclude that there
was no abuse of discretion by the court (see People v Shultis, 61 AD3d
1116, 1117, |v denied 12 NY3d 929; People v Brown, 270 AD2d 917, 917-
918, |v denied 95 Ny2d 851; see generally People v Mreno, 70 Nyad
403, 405-406). Defendant failed to preserve for our review his
contention that the sentence was vindictive (see People v Hurley, 75
Ny2d 887, 888; People v Irrizarry, 37 AD3d 1082, 1083, |v denied 8
NY3d 946) and, in any event, that contention is also without nerit
(see Irrizarry, 37 AD3d at 1083). It is well settled that “ ‘[t]he
nere fact that a sentence inposed after trial is greater than that
offered in connection with plea negotiations is not proof that
def endant was puni shed for asserting his right to trial’ ” (id.). The
sentence is not unduly harsh or severe.

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court
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OF COUNSEL), FOR PETI TI ONER- RESPONDENT.

Appeal from an order of the Fam |y Court, Cattaraugus County
(M chael L. Nenno, J.), entered June 22, 2012 in a proceedi ng pursuant
to Famly Court Act article 8.  The order, anong other things, granted
t he petition.

It is hereby ORDERED t hat said appeal fromthe order insofar as
it concerns conmmitnent to jail is unaninously dism ssed and the order
is otherwse affirnmed w thout costs.

Menorandum I n this proceeding pursuant to Fam |y Court Act
article 8, respondent father appeals froman order, inter alia,
finding that he willfully violated an order of protection and
committing himto a jail termof six nonths. The commtnent was
stayed for a period of six nonths on the condition that the father not
violate the order of protection. Contrary to the father’s contention,
petitioner nother established by clear and convincing evidence that
the father willfully violated the terns of the order of protection
(see Matter of Mary Ann YY. v Edward YY., 100 AD3d 1253, 1254). W
al so conclude that the father’s challenge to the conmtnent is noot
because that part of the order has expired by its own terns (see
Matter of Alex AA.C. [Maria A P.], 83 AD3d 1537, 1538; see generally
Matter of Julie A.C. v Mchael F.C , 15 AD3d 1007, 1007). Finally, we
conclude that the father was not denied effective assistance of
counsel. The father failed to neet his burden of denonstrating that
the alleged failures of his counsel resulted in actual prejudice (see
Matter of Mchael C., 82 AD3d 1651, 1652, |v denied 17 NY3d 704).

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court
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MERI TOCRACY VENTURES, LTD., ARTHUR N. BAI LEY,
U S. COWERCI AL HABI TAT CO.,
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ET AL., DEFENDANTS.

FI DELI TY NATI ONAL LAW GROUP, NEW YORK CI TY (VANESSA R ELLIOIT OF
COUNSEL), FOR PLAI NTI FF- APPELLANT.

ARTHUR N. BAI LEY & ASSOCI ATES, JAMESTOMNN, AND FAHRI NGER & DUBNO, NEW
YORK CI TY (HERALD PRI CE FAHRI NGER OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprene Court, Chautauqua County
(Janmes H Dillon, J.), entered Decenber 14, 2011. The order denied
plaintiff’s notion for summary judgnent.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the |aw wi thout costs and the notion is
gr ant ed.

Mermorandum  Plaintiff commenced this foreclosure action after
Meritocracy Ventures, Ltd. (Meritocracy), Arthur N Bailey, and U S.
Commercial Habitat Co. (Commercial Habitat) (collectively, defendants)
defaulted on a note executed by Bailey in his individual capacity and
as the sol e sharehol der of Meritocracy and on a nortgage executed by
Bail ey as the president and sol e sharehol der of Meritocracy.
Meritocracy transferred the nortgaged properties to Commerci al
Habi t at .

We agree with plaintiff that Supreme Court erred in denying its
notion for summary judgnent on the conplaint. Plaintiff nmet its
initial burden by submtting the note and nortgage together with an
affidavit of nonpaynent (see |I.P.L. Corp. v Industrial Power & Light.
Corp., 202 AD2d 1029, 1029; Rochester Conmunity Sav. Bank v Smith, 172
AD2d 1018, 1019, appeal dism ssed 78 Ny2d 909, rearg dism ssed 78 Ny2ad
1005, rearg granted and |v denied 79 Ny2d 887; see al so Overseas
Private Inv. Corp. v Nam Koo Kim 69 AD3d 1185, 1187, |v dism ssed 14
NY3d 935).

“The burden then shifted to defendants to attenpt to defeat
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sumary judgnent by production of evidentiary material in adm ssible
formdenonstrating a triable issue of fact with respect to sone
defense to plaintiff’s recovery on the note[] and [nortgage]” (I.P.L.
Corp., 202 AD2d at 1029; see Rochester Community Sav. Bank, 172 AD2d
at 1019). Bailey admtted in his affidavit that he signed the note
and nortgage without first reading them but asserted that only the

si gnature pages of the docunents were nade available to himon the day
he signed them and that the attorney who prepared the note and
nortgage fraudulently m srepresented their contents. It is well
settled that “ ‘[a] party is under an obligation to read a docunent
before he or she signs it, and a party cannot generally avoid the
effect of a [docunment] on the ground that he or she did not read it or
know its contents’ " (Cash v Titan Fin. Servs., Inc., 58 AD3d 785,
788; see G|l man v Chase Manhattan Bank, 73 Ny2d 1, 11; Pinpinello v
Swift & Co., 253 NY 159, 162-163). Mreover, “[a] signer’s duty to
read and understand that which it signed is not dimnished nerely
because [the signer] was provided with only a signature page” (Vulcan
Power Co. v Miunson, 89 AD3d 494, 495, |v denied 19 NY3d 807 [internal
quotation marks omtted]; see M&T Bank v HR Staffing Solutions, Inc.

[ appeal No. 2], 106 AD3d 1498, 1499).

Def endants have failed to proffer a valid excuse as to why the
conpl ete docunents could not have been procured prior to their
signing, and we conclude that the failure of Bailey, who we note is an
attorney and a sophisticated party, to read the note and nortgage
before signing them“prevents himfromestablishing justifiable
reliance, an essential elenment of fraud in the execution” (Sorenson v
Bridge Capital Corp., 52 AD3d 265, 266, |v disnmissed 12 NY3d 748; see
Morby v DI Siena Assoc., 291 AD2d 604, 605-606; see generally
Verstreate v Cohen, 242 AD2d 862, 863; Chase Lincoln First Bank v Mark
Hones, 170 AD2d 995, 995). 1In addition, we further note that the
signature page of the nortgage that Bailey admts signing states that
it is a nortgage (see M&T Bank, 106 AD3d at 1500).

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal from a judgrment of the Suprene Court, Erie County (John M
Curran, J.), entered July 30, 2012. The judgnent, insofar as appeal ed
from granted that part of the notion of defendant for sunmmary
judgnent dismssing plaintiff’s third cause of action.

It is hereby ORDERED t hat the judgnment insofar as appeal ed from
i s unani nmously reversed on the |law wi thout costs, that part of
defendant’s notion for sunmary judgnent seeking dism ssal of the third
cause of action is denied and that cause of action is reinstated.

Menorandum Plaintiff comenced this action seeking danages for
injuries she allegedly sustained as a result of a col onoscopy
performed by defendant, during which the rectosignoid junction of
plaintiff’s colon was perforated. The perforation was not inmediately
noticed, and plaintiff underwent energency surgery the next day to
rectify the resulting nedical problens. Plaintiff subsequently
asserted three causes of action, for negligent performance of the
col onoscopy, negligent post-procedure care, and |lack of infornmed
consent. Defendant noved for sunmary judgnment dism ssing the
conplaint, and Suprene Court granted that part of the notion with
respect to the cause of action for lack of informed consent.
Following a trial on the remaining causes of action, a jury found no
negl i gence on the part of defendant.

As a prelimnary natter, we note that the order from which
plaintiff appeals was subsuned in the final judgment, from which no
appeal was taken. In the exercise of our discretion we treat the
noti ce of appeal as valid and deemthe appeal as taken fromthe
j udgnment (see Cowl ey v Kahn, 298 AD2d 917, 918; Hughes v Nussbauner,
Clarke & Vel zy, 140 AD2d 988, 988; see al so CPLR 5520 [c]).

We agree with plaintiff that the court erred in granting that
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part of defendant’s notion for summary judgnment dism ssing the cause
of action for lack of infornmed consent. “To succeed in a nedical

mal practi ce cause of action prem sed on |ack of informed consent, a
plaintiff rmust denonstrate that (1) the practitioner failed to

di scl ose the risks, benefits and alternatives to the procedure or
treatnment that a reasonable practitioner would have disclosed and (2)
a reasonable person in the plaintiff’s position, fully infornmed, would
have el ected not to undergo the procedure or treatnment” (O phan v

Pil nik, 15 NY3d 907, 908; see Public Health Law § 2805-d [1], [3]).

We concl ude that defendant met his initial burden of establishing his
entitlenent to judgnent as a matter of |law by submtting deposition
testinmony, medical records, and an expert report, which denonstrated
that he informed plaintiff of the risks associated with the procedure,
as well as plaintiff’s signed witten consent form which confirned
her understandi ng of those risks (see Public Health Law § 2805-d [1];
Lynn G v Hugo, 96 Ny2d 306, 309). W reject plaintiff’s contention

t hat defendant’s subm ssions in support of his notion were based

sol ely upon habit evidence (see generally R vera v Anilesh, 8 Ny3d
627, 633-635). Contrary to plaintiff’s further contention, we

concl ude that defendant’s subm ssions were sufficient to establish his
entitlement to summary judgnent inasnuch as they address each factual
al l egation contained in plaintiff’'s bill of particulars (cf. Payne v
Buf falo Gen. Hosp. [appeal No. 1], 96 AD3d 1628, 1630).

W agree with plaintiff, however, that the court erred in
concluding that she failed to raise a triable issue of fact on the
ground that she did not submt an expert’s affidavit establishing that
a reasonably prudent person in her position would have declined the
procedure planned and perfornmed by defendant had she received a
gualitatively sufficient explanation of its risks. Contrary to the
court’s concl usion, expert testinony concerning what a reasonabl e
person woul d have done in plaintiff’s position is not necessary to
mai ntain a cause of action prem sed upon |lack of informed consent (see
Hugh v Ofodile, 87 AD3d 508, 509; Andersen v Del aney, 269 AD2d 193,
193; see generally Public Health Law 8§ 2805-d [3]). Here, we concl ude
that plaintiff’s affidavit addressing that element was sufficient to
raise a triable issue of fact (see Janes v Greenberg, 57 AD3d 849,
850). We further conclude that the affidavit of plaintiff’s expert
was sufficient to raise a triable issue of fact with respect to the
gualitative insufficiency of the consent (see Johnson v Jacobow tz, 65
AD3d 610, 613-614, |v denied 14 Ny3d 710; cf. Evans v Holleran, 198
AD2d 472, 474). W therefore reverse the judgnent insofar as appeal ed
from and deny defendant’s notion to the extent it seeks sunmary
j udgment di smssing the cause of action for |ack of informed consent.

Finally, plaintiff’s contention that the dism ssal of the cause
of action for lack of inforned consent materially prejudiced her
ability to try the remmining causes of action is not properly before
this Court inasmuch as she limted her notice of appeal to issues
related to the cause of action for lack of informed consent (see State
Farm Mut. Auto. Ins. Cos. v Jaenecke, 81 AD3d 1474, 1474-1475, |v
denied 17 NY3d 701). 1In any event, plaintiff failed to provide a
transcript of the trial, thus rendering the record insufficient for
this Court to deternmine that issue on the nerits (see generally Merg
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v Mergl, 19 AD3d 1146, 1147).

Entered: July 5, 2013 Frances E. Cafarell
Clerk of the Court
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LARRY SCHRAENKLER, RESPONDENT- APPELLANT.

EMVETT J. CREAHAN, DI RECTOR, MENTAL HYA ENE LEGAL SERVI CE, ROCHESTER
(LI'SA L. PAINE OF COUNSEL), FOR RESPONDENT- APPELLANT.
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Appeal from an order of the Suprene Court, Wayne County (John B
Nesbitt, A.J.), entered Cctober 25, 2011 in a proceedi ng pursuant to
Mental Hygiene Law article 10. The order conmtted respondent to a
secure treatnent facility.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum I n this proceeding pursuant to Mental Hygi ene Law
article 10, respondent appeals froman order confining himto a secure
treatnment facility upon a jury verdict determning that he had a
nmental abnormality and a determ nation by Suprene Court, after a
di spositional hearing, that respondent was a dangerous sex offender
requiring confinenent. On appeal, respondent contends the court erred
in denying his notion to preclude evidence of a 1991 of fense because
the charges were dismssed and the file was sealed. W reject that
contention (see Matter of State of New York v Zimer [appeal No. 4],
63 AD3d 1563, 1563-1564). In August 1991, respondent was arrested and
charged with endangering the welfare of a child. Although that charge
ultimately was dism ssed and the record seal ed, respondent was
guestioned about that charge during his discussions with petitioner’s
expert psychol ogists. Those experts relied on the underlying facts of
the 1991 charge in formng their opinions that respondent suffered
froma nmental abnormality and each testified that such evidence was
considered reliable in their profession (see generally Matter of State
of New York v Modtzer, 79 AD3d 1687, 1688). Evidence of prior crines
is commonly adm ssible in article 10 proceedi ngs because it is
probative of whether a designated felony was sexually notivated and
whet her a respondent has a nental abnormality (see Matter of State of
New York v Shawn X., 69 AD3d 165, 171-172, |v denied 14 NY3d 702), and
evi dence of uncharged crines likewise is adm ssible in article 10
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proceedi ngs because “Mental Hygiene Law article 10 does not |imt the
proof to acts that resulted in crimnal convictions when considering
the issue of nmental abnormality” (Matter of State of New York v
Tinothy J.J., 70 AD3d 1138, 1143).

Contrary to respondent’s further contention, petitioner nmet its
burden of proving by clear and convincing evidence that respondent is
a detained sex offender who suffers froma nental abnormality
i nvol ving such a strong predisposition to conmt sex offenses, and
such an inability to control his behavior, that confinenent in a
secure treatnent facility is required (see Mental Hygi ene Law § 10.07
[d]; Matter of State of New York v G erszewski, 81 AD3d 1473, 1473-
1474, |v denied 17 Ny3d 702), and there is no basis upon which to
disturb the court’s determination in that regard (see Matter of State
of New York v Harland, 94 AD3d 1558, 1559, |v denied 19 NY3d 810).

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal from a judgment of the Suprene Court, Monroe County
(Frances A Affronti, J.), rendered March 15, 2011. The judgnent
convi cted defendant, upon a jury verdict, of burglary in the first
degree (two counts) and assault in the second degree (two counts).

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Menorandum  Def endant appeals from a judgnent convicting her
upon a jury verdict of two counts each of burglary in the first degree
(Penal Law 8§ 140.30 [2], [3]) and assault in the second degree (8
120.05 [2], [6]). W reject defendant’s contention that Suprene Court
erred in refusing to charge crimnal trespass in the second degree (8
140. 15 [1]) as a lesser included offense of burglary in the first
degree (8 140.30 [2], [3]). Contrary to defendant’s contention, there
IS no reasonabl e view of the evidence to support the theory that she
unlawful ly entered the victims dwelling, but did not intend to conmt
a crime therein (see 8 140.30; People v Santos, 101 AD3d 427, 428, |v
deni ed 20 NY3d 1103; People v O arke, 233 AD2d 831, 832, |v denied 89
NY2d 1010, reconsideration denied 90 NYy2d 856; see generally People v
A over, 57 Ny2d 61, 63-64). The evidence established that defendant
and her acconplices broke down the door, entered the house arned with
one or nore baseball bats, and imedi ately attacked the victims son
(see People v Massey, 45 AD3d 1044, 1046, |v denied 9 NY3d 1036). To
t he extent that defendant contends that she was entitled to the |esser
i ncl uded charge because there is a reasonable view of the evidence
that she did not enter the victinms house, that assertion is
unpreserved (see People v MCoy, 91 AD3d 537, 537-538). In any event,
that contention |acks merit inasnuch as both crimnal trespass in the
second degree and burglary in the first degree require entry into a
dwel ling (see 88 140.15 [1]; 140.30).
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As defendant correctly concedes, her challenge to the | egal
sufficiency of the evidence with respect to the crinme of burglary in
the first degree is unpreserved for our review inasmuch as she failed
to renew her notion for a trial order of dismssal after presenting
evi dence (see People v Lugo, 87 AD3d 1403, 1404, |v denied 18 Ny3d

860). In any event, that contention is without nmerit. Contrary to
defendant’ s contention, the People established that she entered a
dwelling, i.e., the victimis honme, which is a necessary el enent of

burglary in the first degree (see Penal Law § 140.30; People v Prince,
51 AD3d 1052, 1053-1054, |v denied 10 NY3d 938). The entry el enent of
burglary is satisfied “when a person intrudes within a [dwelling], no
matter how slightly, with any part of his or her body” (People v King,
61 NY2d 550, 555; see People v Cevel and, 281 AD2d 815, 816, |v denied
96 NY2d 900). Here, several w tnesses unequivocally testified that
def endant and anot her assailant entered the foyer of the victinms hone
after breaking down the door, and a recording of the contenporaneous
911 call made by the victinms sister indicates that she told the 911
operator that the assailants were “inside the house” (see generally
Prince, 51 AD3d at 1054; People v Rivera, 301 AD2d 787, 788, |v denied
99 Ny2d 631). Indeed, the victimspecifically identified the |ocation
where she observed defendant and the other assailant striking her son,
whi ch was several feet inside the house. Wth respect to the intent

elenment, it is well settled that, “in order to be guilty of burglary
for unlawful entry, a defendant nust have had the intent to commt a
crinme at the tinme of entry . . . [Clontenporaneous intent is required”

(People v Gaines, 74 NY2d 358, 363). A defendant’s intent to commt a
crime “may be inferred fromthe circunstances of the entry” (id. at
362 n 1; see People v Mtchell, 254 AD2d 830, 831, |v denied 92 Ny2d
984; d arke, 233 AD2d at 832). Here, we conclude that the violent
nature of defendant’s entry into the home, including breaking down the
door, forcing her way into the house, and i medi ately attacking the
occupants, sufficiently establishes her intent to commt a crine at
the tine of entry (see Massey, 45 AD3d at 1046; C arke, 233 AD2d at
832). Contrary to the further contention of defendant, we concl ude
that, view ng the evidence in |light of the elenments of the crines as
charged to the jury (see People v Danielson, 9 NY3d 342, 349), the
verdict is not against the weight of the evidence on the issue of
identification (see People v Dark, 104 AD3d 1158, 1158; People v Carr,
99 AD3d 1173, 1174, |v denied 20 NYy3d 1010; People v Mbl ey, 49 AD3d
1343, 1345, |v denied 11 NY3d 791; see generally People v Bl eakey, 69
NY2d 490, 495). Although a different verdict would not have been
unreasonable in light of, inter alia, defendant’s testinony that she
did not participate in the attack, “[t]he jury' s resolution of
credibility and identification issues is entitled to great weight”
(People v Kelley, 46 AD3d 1329, 1331, |v denied 10 NY3d 813 [internal
guotation marks omtted]), and we cannot conclude on this record that
the jury failed to give the evidence the weight it should be accorded
(see Mobl ey, 49 AD3d at 1345; Kelley, 46 AD3d at 1331). Notably, four
Wi tnesses, including the victim testified that defendant was one of

t he assail ants.

Def endant failed to preserve for our review her contention that
she was denied a fair trial by prosecutorial m sconduct on sumration
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(see CPL 470.05 [2]; People v Wley, 104 AD3d 1314, 1314), and we
decline to exercise our power to review that contention as a matter of
discretion in the interest of justice (see CPL 470.15 [6] [a]).
Contrary to the further contention of defendant, we conclude that the
court did not abuse its discretion in denying w thout a hearing her
posttrial notion to set aside the verdict pursuant to CPL 330.30 (3)

i nasmuch as “defendant failed to show that the all egedly new evi dence
could not have been discovered earlier in the exercise of reasonable
di l i gence” (People v Robertson, 302 AD2d 956, 958, |Iv denied 100 Ny2d
542; see People v Archie, 78 AD3d 1560, 1561, |v denied 16 NY3d 856).
The purportedly new evidence consisted of affidavits from defendant
and two other witnesses who all eged that defendant’s nother paid two
ot her wonen to attack the victins. Defendant, however, admitted that
her nother infornmed her of those alleged facts over a year prior to
trial.

Finally, the sentence is not unduly harsh or severe.

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal from a judgnment of the Suprene Court, Erie County (M
WlliamBoller, A J.), rendered July 29, 2011. The judgnment convicted
def endant, upon his plea of guilty, of driving while intoxicated, a
class E felony, failure to drive on right side of road, follow ng too
closely and resisting arrest.

It is hereby ORDERED that the judgment so appealed fromis
unani nously nodified on the |aw by granting defendant’s omi bus notion
insofar as it sought dism ssal of counts two and three of the
i ndi ctment and di smi ssing those counts, and as nodified the judgnent
is affirnmed.

Menorandum  On appeal froma judgnment convicting himupon his
plea of guilty of felony driving while intoxicated (Vehicle and
Traffic Law 88 1192 [3]; 1193 [1] [c] [i]), resisting arrest (Penal
Law 8 205.30), and two traffic infractions, defendant contends that
Suprene Court erred in denying that part of his ommibus notion seeking
di smi ssal of the indictnent on the ground that the arresting police
of ficer lacked authority to arrest defendant outside the geographical
area of the officer’s enploynent. W agree in part wth defendant and
therefore grant that part of his omibus notion with respect to counts
two and three of the indictnment, which charge defendant with the
traffic infractions.

The authority of a police officer to arrest an individual for a
“petty offense” is limted to circunstances in which the officer “has
reasonabl e cause to believe that such person has conmtted such
offense in his or her presence” (CPL 140.10 [1] [a]), and “only when

[ sJuch offense was comm tted or believed by himor her to have
been conmitted within the geographical area of such police officer’s
enpl oynment or within one hundred yards of such geographical area” (CPL
140.10 [2] [a]). The term“petty offense” is defined as “a violation
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or atraffic infraction” (CPL 1.20 [39]). Here, the arresting officer
is enployed by the Village of Gowanda, and it is undisputed that the
arrest did not take place within 100 yards of the village [imts.
Thus, we conclude that the officer exceeded his jurisdictional
authority when he arrested defendant for commtting the traffic
infractions, and the court should have granted defendant’s notion
insofar as it sought dism ssal of those counts.

We further conclude, however, that the court properly refused to
di sm ss counts one and four of the indictnent, charging defendant with
felony driving while intoxicated and resisting arrest, respectively.
Pursuant to CPL 140.10 (3), a police officer may arrest a person for a
crinme, as opposed to a petty offense, “whether or not such crinme was
commtted within the geographical area of such police officer’s
enpl oynent, and he or she may nmake such arrest within the state,
regardl ess of the situs of the conm ssion of the crinme.” Thus, the
fact that defendant was arrested outside the Village of Gowanda does
not bar prosecution of the crinmes charged in the indictnent.

Al t hough def endant contended in his notion papers that counts one
and four of the indictnment nust be dism ssed as fruit of the poi sonous
tree, he has since abandoned that contention and now contends only
that the officer | acked reasonabl e suspicion to stop his vehicle. W
reject that contention. The arresting officer testified at the
pretrial hearing that he received an anonynous tel ephone call from
sonmeone at the Iroquois Gas Station. According to the caller, there
was a nman at the gas station who had exited a vehicle and was
stunbling around as if he were drunk. The caller provided a
description of the vehicle and identified its license plate nunber.
When the officer arrived at the gas station several mnutes |ater, he
observed a vehicle pulling into the roadway that natched the
description provided by the caller. |In addition, the vehicle's
license plate nunber was the sane as that provided by the caller. The
vehi cl e, upon entering the roadway, crossed over the center line in
viol ation of Vehicle and Traffic Law 8 1120 (a), and then pulled up
cl osely behi nd another vehicle in the sane |ane of traffic, in
viol ation of Vehicle and Traffic Law 8§ 1129 (a). The officer then
activated his energency lights and stopped the vehicle. W concl ude
that the specific nature of the anonynous call, when conbined with the
officer’s first-hand observations, provided the requisite reasonable
suspicion to stop defendant’s vehicle (see generally People v Mss, 89
AD3d 1526, 1527, |v denied 18 NY3d 885; People v Jeffery, 2 AD3d 1271
1272) .

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal froman order of the Famly Court, Onondaga County (G na
M dover, R), entered June 23, 2011 in a proceedi ng pursuant to
Fam |y Court Act article 6. The order, inter alia, granted petitioner
i ncreased visitation.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the | aw by vacating the fourth ordering
paragraph in its entirety, and by directing in the fifth ordering
par agr aph that respondent, rather than petitioner, shall have
parenting tinme on Labor Day weekend each year and as nodified the
order is affirmed w thout costs.

Menorandum I n appeal No. 1, respondent nother appeals from an
order that, inter alia, granted petitioner father increased visitation
with the parties’ two children and, in appeal No. 2, she appeals from
an order that, inter alia, awarded petitioners therein, the naternal
grandparents (grandparents), visitation with the children. Wth
respect to appeal No. 1, we conclude that, contrary to the nother’s
contention, the father established a change in circunstances
warranting a nodification of the access provisions in the parties’
separation agreenent (cf. Giffinv Giffin, 104 AD3d 1270, 1271).

“ ‘[A] change in circunstances may be denonstrated by, inter alia, .

. interference with the noncustodial parent’s visitation rights and/or
t el ephone access’ ” (CGoldstein v Goldstein, 68 AD3d 717, 720), and the
record here establishes that the nother interfered with the father’s

t el ephone communi cations with the children.

Contrary to the nother’s further contention, we conclude that
Fam |y Court properly determned that it was in the children s best
interests to increase the father’s visitation with them (see Matter of
Swett v Bal com 64 AD3d 934, 935-936, |v denied 13 NY3d 710; Matter of
Wallace B.O. v Christine RS.-QO, 12 AD3d 1057, 1057-1058). W agree
with the nother, however, that the court abused its discretion with
respect to certain aspects of the revised visitation schedule (see
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generally Matter of Mathewson v Sessler, 94 AD3d 1487, 1489-1490, |v
deni ed 19 NY3d 815). The court abused its discretion in granting the
father parenting time “each and every weekday norni ng that school is
in session before school if he is able to exercise such parenting tine
and ensure that the children are transported to school.” That award,
which is contained in the fourth ordering paragraph of the order, is
not in the children’s best interests because it creates instability
for themand is likely to increase tensions between the parents as a
result of the alnost daily transfer of the children. W therefore
nodi fy the order in appeal No. 1 accordingly.

W further agree with the nother that the remaining provisions of
the fourth ordering paragraph are anbi guous, confusing, and
unnecessary. The remai nder of that paragraph provides that “[t]he
father shall be entitled to arrange for before or after school
childcare. The parents shall share deci sion-naking regarding the
m nor children; however, if the parents disagree as to a mmjor
deci sion regarding the children’s before or after school child-care
arrangenents or any type of childcare needed, it is ordered that the
father’s decision shall control in this area.” It is not clear what
constitutes a “major decision” with respect to childcare, and we
concl ude that each parent should be responsible for making childcare
arrangenments during his or her respective parenting tine. W
therefore further nodify the order in appeal No. 1 accordingly.

In addition, we agree with the nother that the court abused its
discretion in awardi ng the father both Menorial Day and Labor Day
weekends every year. W therefore further nodify the order in appeal
No. 1 by directing in the fifth ordering paragraph that the nother,
rather than the father, shall have parenting tine on Labor Day weekend
each year

Wth respect to appeal No. 2, the nother conceded at trial that
t he grandparents had standing to seek visitation pursuant to Donestic

Rel ations Law 8 72 (1). In any event, we conclude that the
grandparents established “a prima facie case of standing to seek
visitation with the subject child[ren]” inasnuch as they denonstrated

“the existence of a sufficient relationship with the child[ren] to
warrant the intervention of equity” (Matter of Gray v Varone, 101 AD3d
1122, 1123; see generally Matter of Emanuel S. v Joseph E., 78 Ny2d
178, 182-183). The record establishes that the grandparents regularly
visited with the children before the nother ceased permtting such
visits. In addition, the grandnother provided full-tinme daycare for
the children before they reached school -age, took the children to pre-
ki ndergarten, and engaged in activities with themafter school, and

t he grandfather attended the children’s school activities. W agree
with the nother, however, that the order awarding visitation to the
grandparents should be nodified to avoid conflict with the parents’
order of custody and visitation. W therefore nodify the order in
appeal No. 2 by vacating that part of the first ordering paragraph
directing that the grandparents’ nonthly Sunday visitation take place
during the nother’s parenting tine and inserting in place thereof a
direction that the grandparents’ nonthly visitation occur during the
father’s parenting tinme in odd-nunbered nonths and during the nother’s
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parenting tinme in even-nunbered nonths. W conclude that the

nodi fication is in the best interests of the children inasnuch as it
will prevent any conflict with Mother’s day or Father’s day and wl |
distribute the grandparents’ nonthly visitation evenly between the
parents.

Finally, we agree with the nother that the court abused its
di scretion in awardi ng the grandparents one summer weekend of
visitation during the nother’s parenting tinme because it deprived the
not her of “significant ‘quality tinme’ ” with the children (Cesario v
Cesario, 168 AD2d 911, 911; see al so Chanberlain v Chanberlain, 24
AD3d 589, 592-593). The order in appeal No. 1 provides that the
parents shall alternate physical custody of the children on a weekly
basis fromJuly 1 until August 25, beginning with the father’s
parenting time. Thus, the nother receives only three weekends with
her children during the summer, one of which nmust be shared with the
grandparents to accommodate their nonthly Sunday visitation. Awarding
t he grandparents a summer weekend of visitation during the nother’s
parenting tinme results in the nother having only one full weekend with
the children in the sumrer and effectively gives the grandparents nore
weekend tine with the children in the sumrer than the nother, an
arrangement that we conclude is not in the children's best interests.
We therefore further nodify the order in appeal No. 2 by vacating that
part of the first ordering paragraph directing that the grandparents
have one summer weekend of visitation during the nother’s parenting
tine.

W have reviewed the nother’s renmining contentions and concl ude
that they are without nerit.

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal from an order of the Famly Court, Onondaga County (G na
M dover, R), entered July 14, 2011 in a proceeding pursuant to
Fam |y Court Act article 6. The order, inter alia, granted visitation
to petitioners.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the |aw by vacating that part of the first
ordering paragraph directing that petitioners’ nonthly Sunday
visitation take place during the parenting tinme of respondent Stacy L.
Schaefer and inserting in place thereof a direction that petitioners’
monthly visitation take place during the parenting tinme of respondent
Ti mot hy John Dubi el in odd-nunbered nonths and during the parenting
time of respondent Stacy L. Schaefer in even-nunbered nonths, and by
vacating that part of the first ordering paragraph directing that
petitioners have one sumrer weekend of visitation during the parenting
time of respondent Stacy L. Schaefer, and as nodified the order is
affirmed wi t hout costs.

Same Menorandumas in Matter of Dubiel v Schaefer (__ AD3d
[July 5, 2013]).

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court
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LAW OFFI CE OF JACOB P. VELCH, CORNING (M CHAEL A. DONLON OF COUNSEL),
FOR PLAI NTI FF- APPELLANT.

RUPP, BAASE, PFALZCRAF, CUNNI NGHAM & COPPCLA LLC, ROCHESTER ( MATTHEW
A. LENHARD OF COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Steuben County (Peter
C. Bradstreet, A J.), entered June 14, 2012. The order denied the
notion of plaintiff for a default judgnent and granted the cross
notion of defendant to conpel plaintiff to accept the answer as
timely.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum In this personal injury action arising froma notor
vehi cl e accident, plaintiff appeals froman order that denied her
notion for a default judgnent and granted defendant’s cross notion
seeking, inter alia, to conpel plaintiff to accept service of the late
answer. Contrary to plaintiff’s contention, Suprene Court did not
abuse its discretion in denying the notion and granting the cross
not i on.

It is well settled that “ ‘[p]Jublic policy favors the resolution
of a case on the nerits, and a court has broad discretion to grant
relief froma pleading default if there is a showng of nerit to the
def ense, a reasonabl e excuse for the delay and it appears that the
delay did not prejudice the other party’ ” (Case v Cayuga County, 60
AD3d 1426, 1427, |v dism ssed 13 NY3d 770). Furthernore, “[t]he
determ nation whether an excuse is reasonable lies within the sound
di scretion of the notion court” (Lauer v Gty of Buffalo, 53 AD3d 213,
217; see Arnele v Moose Intl., 302 AD2d 986, 987). Here, defendant
met her burden with respect to a neritorious defense by denonstrating
that there is factual support for her defenses (see generally Davidson
v Straight Line Contrs., Inc., 75 AD3d 1143, 1144; Evol ution
| mpressions, Inc. v Lewandowski, 59 AD3d 1039, 1040).

Contrary to plaintiff’s further contention, defendant provided a
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reasonabl e excuse for the delay in serving an answer. Defendant

subm tted evidence establishing that she notified her insurer that an
action had been commenced agai nst her, but the insurance conpany’s
representative m sunderstood the conversation and took no action to
begin the process of providing an attorney to represent her. The
insurer pronptly provided an attorney after defendant sent it a copy
of the conplaint, however, and also attenpted to contact plaintiff’s
attorney regarding the matter. In addition, the attorney sent the
answer to plaintiff’s attorney within 40 days after the deadline for
timely service had passed. W agree with defendant that she thereby
denonstrated a reasonabl e excuse for her default, “which resulted from
t he i nadvertence of [defendant]’s liability insurer” (Hayes v R S.
Maher & Son, 303 AD2d 1018, 1018; see Dodge v Conmmander, 18 AD3d 943,
945; see generally Crandall v Wight Wsner Distrib. Corp., 59 AD3d
1059, 1059-1060). Insofar as we indicated in our decision in
Srmol i nski v Smolinski (13 AD3d 1188, 1189) that “ ‘an excuse that the
delay in appearing or answering was caused by the defendant’s
insurance carrier is insufficient’ ” to establish a reasonabl e excuse
for a delay in answering, it is no longer to be followed. Rather, the
determ nati on whet her delay caused by an insurer constitutes a
reasonabl e excuse for a default in answering lies “in the discretion
of the court in the interests of justice” (Castillo v Garzon-Ruiz, 290
AD2d 288, 290; see CPLR 2005). Finally, we conclude that plaintiff
failed to establish that she sustained any prejudice fromthe brief
del ay (see generally Case, 60 AD3d at 1427).

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court
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PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, AND VALENTI NO, JJ.

THE EKELMANN GROUP, LLC, PLAI NTI FF- RESPONDENT,
\% MEMORANDUM AND ORDER

W DEAN STUART, ALSO KNOAN AS WARREN DEAN STUART,
MARGO J. STUART, CRYSTAL VALLEY FARVS,
DEFENDANTS- APPELLANTS,

ET AL., DEFENDANTS.

(APPEAL NO. 1.)

THE SNAVELY LAW FI RM PAI NTED POST (M CHAEL WEGVAN OF COUNSEL), FOR
DEFENDANTS- APPELLANTS.

H SCOCK & BARCLAY, LLP, SYRACUSE (J. ERI C CHARLTON OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Steuben County (Peter
C. Bradstreet, A J.), entered August 14, 2012. The order, inter alia,
granted the notion of plaintiff for summary judgnent agai nst
defendants W Dean Stuart, also known as Warren Dean Stuart, Margo J.
Stuart and Crystal Valley Farns.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs.

Same Menorandum as in The Ekel mann G oup, LLC v Stuart ([appeal
No. 2] _ AD3d ___ [July 5, 2013]).

Entered: July 5, 2013 Frances E. Cafarell
Clerk of the Court
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\% MEMORANDUM AND ORDER

W DEAN STUART, ALSO KNOAN AS WARREN DEAN STUART,
MARGO J. STUART, CRYSTAL VALLEY FARVS,
DEFENDANTS- APPELLANTS,

ET AL., DEFENDANTS.

(APPEAL NO. 2.)

THE SNAVELY LAW FI RM PAI NTED POST (M CHAEL WEGVAN OF COUNSEL), FOR
DEFENDANTS- APPELLANTS.

H SCOCK & BARCLAY, LLP, SYRACUSE (J. ERI C CHARLTON OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Steuben County (Peter
C. Bradstreet, A J.), entered Septenber 18, 2012. The order, anong
ot her things, appointed a referee.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menor andum  Def endant W Dean Stuart, al so known as Warren Dean
Stuart (Stuart), was variously the nortgagor, borrower, or debtor on
several nortgages and prom ssory notes that were assigned to National
Loan Investors, L.P. (NLI) in 1996. Al of those docunents were
subsequent|ly consolidated into a single note and single nortgage
(collectively, |oan docunents) in 2006, at which tine defendants Margo
J. Stuart and Crystal Valley Farns al so becane obligated thereunder,
together with Stuart (collectively, defendants). Defendants often
defaulted on their obligations under the | oan docunents, and NL
entered into “forbearance agreenents” with defendants or was ot herw se
lenient in enforcing the ternms of the | oan docunents. |In 2011 the
| oan docunents were assigned to plaintiff, which thereafter entered
i nto subordination agreenents with various parties regardi ng paynents
those parties owed to defendants. Plaintiff thereafter commenced this
foreclosure action alleging in a single cause of action that
defendants were in default on the | oan docunents.

I n appeal No. 1, defendants appeal froman order that, inter
alia, granted plaintiff’s notion for partial sunmary judgnment on
liability against defendants, struck defendants’ answer and
affirmati ve defenses, dism ssed defendants’ counterclains, and denied
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defendants’ two cross notions to the extent that defendants sought to
amend the answer or sought summary judgnment dism ssing the anmended
conplaint. In appeal No. 2, defendants appeal froman order that

i ncorporated by reference the order in appeal No. 1 and in addition,
inter alia, appointed a referee to ascertain and conpute the anounts
due upon the | oan docunents. We dismss the appeal fromthe order in
appeal No. 1 (see generally Matter of Eric D. [appeal No. 1], 162 AD2d
1051, 1051), and affirmthe order in appeal No. 2.

W concl ude that Supreme Court properly granted plaintiff’s
notion seeking, inter alia, partial summary judgnment on liability
agai nst defendants. Plaintiff “established [its] prima facie
entitlenent to judgnent as a matter of |law by submtting the nortgage,
t he underlying note, and evidence of a default” (Ferri v Ferri, 71
AD3d 949, 949), and defendants failed “to denonstrate the existence of
a triable issue of fact regarding a bona fide defense to the action,
such as wai ver, estoppel, bad faith, fraud, or oppressive or
unconsci onabl e conduct on the part of the plaintiff” (Mahopac Natl.
Bank v Bai sl ey, 244 AD2d 466, 467, |v dism ssed 91 NY2d 1003; see
Nassau Trust Co. v Montrose Concrete Prods. Corp., 56 Ny2d 175, 183,
rearg denied 57 NY2d 674; see generally Ferlazzo v Riley, 278 NY 289,
292) .

Contrary to defendants’ contention, a letter dated April 21, 2011
fromplaintiff’s counsel to Enpire Pipeline, Inc. (Enpire), one of the
parties wwth whomplaintiff had entered into a subordination agreenent
tenporarily curtailing any paynents fromEnpire to defendants, did not
raise a triable issue of fact whether plaintiff had violated its duty
of good faith and fair dealing and intentionally interfered with
Stuart’s contract with Enpire. That contention is prem sed on
def endants’ assunption that NLI had previously waived all defaults and
was estopped from demandi ng strict conpliance with the | oan docunents.
We note, however, that plaintiff failed to establish that there was
anything in the letter sufficient to constitute a valid waiver of
defaults or to estop plaintiff fromcomencing this foreclosure action
(see Nassau Trust Co., 56 Ny2d at 185-187). W concl ude that
def endants’ other contentions prem sed on the letter of April 21, 2011
are also without nmerit, and defendants have thus failed to denonstrate
the existence of a triable issue of fact regarding a defense to the
forecl osure action based on that letter (see generally Zuckerman v
Cty of New York, 49 Ny2d 557, 562).

We reject the contentions of defendants that the subordination
agreenments inproperly affected their interests or violated public
policy and that the alleged reduction in the value of the nortgaged
prem ses was a conplete defense to the foreclosure action (see Polish
Natl. Alliance of Brooklyn v White Eagle Hall Co., 98 AD2d 400, 404).
We reject the further contention of defendants that the terns of the
not e were unconsci onable as enforced by plaintiff on the ground that
NLI “duped” defendants into signing the note by affording them
numer ous years of unusually lenient treatnment. Defendants have thus
failed to denonstrate a triable issue of fact based on the
subordi nati on agreenents or the terns of the note (see generally
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Zucker man, 49 Ny2d at 562).

Contrary to defendants’ contention, we conclude that plaintiff
did not waive entitlement to the default interest rate based on NLI's
conti nued acceptance of |late paynents. Even if NLI or plaintiff had
wai ved entitlenment to the default interest rate, that waiver woul d not
affect plaintiff’s entitlenment to sunmary judgnent; it would affect
only the anmpbunt due to plaintiff in foreclosure, which the referee
appointed by the court will calculate (see Shufelt v Bul famante, 92
AD3d 936, 937). In any event, the note contains a provision
explicitly stating that the failure of NLI or any other hol der of the
note to exercise an available right or remedy will not constitute a
wai ver of that right or renedy, and that the note nay be “changed”
only by an agreenent in witing signed by the party agai nst whom such
an agreenent is sought to be enforced. W reject defendants’
contention that the account statenments issued by NLI to defendants,
which did not apply the default interest rate, constituted a witten
amendnent under that provision of the note, thus giving rise to a
wai ver. A waiver nust be “clear, unm stakable and w thout anbiguity”
(Matter of Professional Staff Congress-City Univ. of N Y. v New York
State Pub. Enpl. Relations Bd., 7 NY3d 458, 465 [internal quotation
marks omtted]), and we conclude that the account statenents do not
nmeet that standard. Finally, we conclude that defendants do not have
standing to assert the defense that plaintiff failed to give proper
noti ce under RPAPL 1303 (see generally NYCTL 1996-1 Trust v King, 13
AD3d 429, 430).

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court
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COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Monroe County Court (Frank P
Geraci, Jr., J.), rendered June 3, 2009. The judgnment convicted
def endant, upon his plea of guilty, of crimnal possession of a weapon
in the second degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirnmed.

Menorandum  On appeal froma judgnment convicting himupon his
plea of guilty of crimnal possession of a weapon in the second degree
(Penal Law 8 265.03 [3]), defendant contends that County Court erred
in denying his notion to suppress the firearmthat he was charged with
possessing. Specifically, defendant contends that the police
unl awful Iy stopped himwhile he was wal king his mniaturized notorbi ke
on the sidewal k, and that the firearm nust be suppressed as a result
of that unlawful stop. W reject that contention. At the suppression
hearing, a police officer testified that he stopped defendant because
def endant was riding the notorbike in the road without a helnet. Wen
the of ficer asked defendant whether he had any identification,
def endant answered, “no,” and took a step back, whereupon the officer
reached toward defendant in an attenpt to frisk him Before the
of ficer could detain him however, defendant ran away and, during his
flight, punched another officer who had joined in the pursuit.

Def endant was soon apprehended and found to be in possession of a
| oaded firearm 20 bags of mari huana, and nore than $2,000 in cash.

During a break in the suppression hearing, defendant |earned that
the police had inadvertently sold his notorbi ke at auction. The sale
t ook place approximately four nonths after defendant’s arrest and two
nmont hs before the suppression hearing. Wen the suppression hearing
resuned, defendant’s uncle testified that the notorbi ke was inoperable
on the day of defendant’s arrest, thereby calling into question the
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officer’s hearing testinony that defendant had been riding the
not or bi ke without a helnet. |In rebuttal, the People called another
police officer as a witness, who testified that she saw def endant
riding the same notorbike in the road 5 to 10 m nutes before he was
stopped and that, after defendant was taken into custody, she started
t he notorbi ke and “revved the engine.” The court then permtted
defendant to take the stand as the final witness. Defendant testified
that the notorbi ke would not start on the day in question and that he
was pushing it on the sidewal k to his house fromhis uncle s house,
where it had been stored since it had broken down. The court denied
def endant’ s suppression notion, stating that its decision was based on
the testinony that it found to be credible.

I n support of his contention that the stop was unl awf ul,
def endant contends that the court should have drawn a perm ssive
adverse inference against the People due to the failure of the police
to preserve the notorbike. At the suppression hearing, however,
def endant did not request a perm ssive adverse inference; instead,
def endant asked the court to preclude any testinony at the hearing
about the notorbike and to strike any such testinony that had al ready
been given. 1In the alternative, defendant asked the court to assune
that the condition of the notorbi ke was as defendant alleged, i.e.,
i noperable. Thus, defendant’s contention that the court should have
drawn a perm ssive adverse inference is unpreserved for our review
(see CPL 470.05 [2]).

In any event, even assum ng, arguendo, that defendant requested
the court to draw an adverse inference, and that the court erred in
failing to do so (see People v Handy, 20 NY3d 663, 669-670), we
conclude that such error is harm ess (see People v Bl ake, 105 AD3d
431, 431). W note that, in his notion papers, defendant’s attorney
stated that a suppression hearing was warranted because defendant,
when detained by the police, was “sitting on the front | awn of a hone
on Reynolds Street” with several of his friends. Although defense
counsel knew at the time that the police had clained to have stopped
defendant for riding the notorbi ke without a helnet, he did not assert
that the notorbi ke was i noperable or that defendant was wal king it on
t he si dewal k when approached by the police. It was only after
def endant | earned that the notorbi ke had been sold at auction that
def endant asserted that the notorbi ke was i noperable. Under those
ci rcunst ances, and considering that the court evidently credited the
testinmony of the police officers (see generally People v Prochilo, 41
NYy2d 759, 761), we conclude that there is no reasonable possibility
that the court would have found the stop to have been unl awful even if
it had drawn a perm ssive adverse inference against the People (see
generally People v Crimm ns, 36 Ny2d 230, 237).

W have revi ewed defendant’s remai ni ng contentions and concl ude
that they lack nerit.

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court
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OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Suprene Court, Erie County
(Christopher J. Burns, J.), rendered July 19, 2011. The judgnent
convi cted defendant, upon a jury verdict, of sodony in the first
degree (two counts), sodony in the third degree (two counts), rape in
the first degree and rape in the third degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously nodified on the |aw by reversing those parts convicting
def endant of rape in the third degree under count six of the
i ndi ctnment, sodony in the first degree under counts one and three of
the indictnent, and sodony in the third degree under counts two and
four of the indictnment and di sm ssing those counts, and as nodified
the judgnent is affirned.

Menorandum  Def endant appeals froma judgnent convicting him
following a jury trial of rape in the first degree (Penal Law § 130. 35
[1]), rape in the third degree (8 130.25 [2]), and two counts each of
sodony in the first degree (former 8 130.50 [1]) and sodony in the
third degree (fornmer 8 130.40 [2]). W agree with defendant that
Suprene Court erred in denying his omibus notion to the extent that
it sought to dismss as tinme-barred all counts of the indictnent
except that charging rape in the first degree.

The facts relevant to this issue are not in dispute. On Decenber
10, 2002, the victimwas raped and sodom zed by a stranger who dragged
her into the woods while she was wal king to school. Follow ng the
attack, the victimwas taken to the hospital where a rape kit was
performed. The rape kit yielded a DNA profile of the male
perpetrator, and that profile was entered in the statew de DNA
dat abank in January 2003. Although defendant’s DNA profile had been
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in the statew de databank since 1998, he did not becone a suspect
until January 2008, when the Division of Crimnal Justice Services
notified | ocal authorities that defendant’s DNA profile matched that
of the perpetrator.

For reasons that are unclear fromthe record, the police did not
arrest defendant until nore than two years |ater, on February 25,
2010, which was nore than seven years after the crinmes at issue were
commtted. An indictnent was later filed chargi ng defendant with rape
inthe first and third degrees, and two counts each of sodony in the
first and third degrees. Notably, although the crinmes of sodony in
the first and third degree had in 2003 been renaned crim nal sexual
act inthe first and third degree, respectively, that change in
nomencl ature was not retroactive and did not apply to defendant, who
was thus properly charged with sodony rather than crim nal sexual act
(see L 2003, ch 264, § 72 [eff Nov. 1, 2003]). In his omibus notion,
def endant sought, inter alia, dismssal of all of the charges on the
ground that they were untinmely because he was not charged within the
applicable statute of limtations. The court denied the notion, and
def endant was |ater found guilty of all counts of the indictnent.

Wth respect to the nmerits, we note that, in 2002, when the
crines were conmitted, the statute of Iimtations for the charged
of fenses was five years (see CPL 30.10 former [2] [b]). Because he
was not charged until nore than seven years |ater, defendant raised a
facially viable statute of |imtations defense, and the burden thus
shifted to the People to prove beyond a reasonabl e doubt that the
statute of limtations was tolled or otherw se inapplicable (see
Peopl e v Kohut, 30 Ny2d 183, 186; People v Dickson, 133 AD2d 492, 494-
495; see al so Peopl e v Knobel, 94 Ny2d 226, 229). W concl ude that
the People satisfied their burden with respect to the charge of rape
in the first degree. As the People correctly contend, the |l egislature
amended CPL 30.10 in 2006 so as to abolish the statute of limtations
for four sex offenses, including rape in the first degree and crim nal
sexual act in the first degree (see L 2006, ch 3, 8 1). The anendnent
applied not only to crines conmtted after its effective date of June
23, 2006, but also to offenses that were not yet time-barred (see L
2006, ch 3, 8 5 [a]). Because the charge of rape in the first degree
agai nst defendant was not tinme-barred when the anmendnent took effect,
t he amendnent applied to count five of the indictnment, charging rape
in the first degree.

Contrary to the People’s contention, however, the 2006 anendnent
to CPL 30.10 did not apply to sodony in the first degree, as charged
in counts one and three of the indictnent. Although, as noted, the
amendnent abol i shed the statute of limtations for crimnal sexual act
inthe first degree, it made no nention of sodony in the first degree
(see L 2006, ch 3, 8 1). The legislature had therefore, perhaps
unwittingly, kept the statute of Iimtations for sodony in the first
degree at five years. In 2008, the |legislature corrected the apparent
oversi ght by again amending CPL 30.10, this tinme by striking “crim nal
sexual act in the first degree” fromthe list of offenses for which
the statute of limtations was abolished and substituting in its place
the phrase “a crine defined or fornerly defined in section 130.50 of



- 3- 690
KA 11-01761

the penal law’ (L 2008, ch 467, 8 1; see CPL 30.10 [2] [a]). The

| egi slative history of the 2008 anendnment explicitly acknow edges t hat
t he 2006 anendnent had not elimnated the statute of Iimtations for
acts of first degree sodony commtted before Novenber 1, 2003, i.e.,
the effective date of the non-retroactive nonencl ature change (see
Senate Introducer Memin Support, Bill Jacket, L 2008, ch 467 at 9;
Letter from State Assenbly Menber, July 28, 2008, Bill Jacket, L 2008,
ch 467 at 7). The statute, as anended in 2008, abolished the statute
of limtations for crimes of sodonmy in the first degree conmtted
after the effective date of August 5, 2008 and for those crines that
were not yet tinme-barred as of that date (see L 2008, ch 476, § 2).
The sodony charges agai nst defendant, however, had expired under the
former five-year statute of limtations approxinately nine nonths
before the effective date of the 2008 anendnent, and thus those
charges are tine-barred despite the anmendnment. Additionally, we note
that it is well established that a change to the statute of
limtations may not be retroactively applied to revive charges that
are already tine-barred (see Stogner v California, 539 US 607, 609-
621; People ex rel. Reibman v Warden of County Jail at Salem 242 App
Div 282, 286).

The People’s alternative contention that the statute of
limtations on all counts was tolled until 2006 pursuant to CPL 30.10
(4) (a) (ii) because “the whereabouts of the defendant were
conti nuously unknown and continuously unascertainable by the exercise
of reasonable diligence” is also without nerit. According to the
Peopl e, defendant’s identity as the perpetrator was not known unti l
2006. It is undisputed, however, that defendant’s DNA profile had
been in the statew de databank since 1998, and the People offer no
explanation as to why his identity could not have been ascertai ned
sooner by the exercise of reasonable diligence, especially given that
the perpetrator’s DNA was entered into the databank in January 2003
(cf. People v Bradberry, 68 AD3d 1688, 1689-1690, |v denied 14 NY3d
838). W thus conclude that the People failed to prove beyond a
reasonabl e doubt that the tolling provision of CPL 30.10 (4) (a)
applies (see People v Landy, 125 AD2d 703, 704-705, |v denied 69 Ny2ad
882). The court therefore erred in refusing to dismss as untinely
t hose counts of the indictnment chargi ng defendant with sodony in the
first degree, sodony in the third degree, and rape in the third
degree, and we nodify the judgnment of conviction accordingly. The
court otherw se properly denied the notion.

In Iight of the above anal ysis, we need not address defendant’s
contention that the sodony counts were rendered duplicitous by the
victims trial testinony. W reject defendant’s further contention
that the evidence is legally insufficient to prove his identity as the
rapi st (see generally People v Bl eakley, 69 Ny2d 490, 495). The
Peopl e’ s expert testified at trial that defendant’s DNA matched the
DNA obtained fromthe victims rape kit and that the odds that the DNA
fromthe rape kit canme from soneone other than defendant were 1 in
49.9 billion. In addition, defendant admtted at trial that he was
not incarcerated and was living in Buffalo on Decenber 10, 2002, the
date on which the crinmes were conmtted, and that he did not have a
twin brother, who is the only person who could have shared his DNA
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Al t hough the victimwas unable to identify defendant at trial, i.e,
she testified that her attacker ordered her not to |look at him the
DNA evi dence al one “established defendant’s identity beyond a
reasonabl e doubt” (People v Harrison, 22 AD3d 236, 236, |v denied 6
NY3d 754; see People v Rush, 242 AD2d 108, 110, |v denied 92 Ny2d 860,
reconsi deration denied 92 Ny2d 905; see al so People v Knight, 280 AD2d
937, 937-938, |v denied 96 Ny2d 864). Viewi ng the evidence in |ight
of the elenments of the crinmes as charged to the jury (see People v
Dani el son, 9 NY3d 342, 349), we further conclude that the verdict is
not agai nst the weight of the evidence (see generally Bl eakley, 69
NY2d at 495).

Al t hough we agree with defendant that he should not have been
shackl ed when he testified before the grand jury, we concl ude that
reversal on that basis is not warranted. As the People correctly
contend, the prosecutor’s cautionary instructions to the grand jurors,
whi ch forbade them from draw ng any negative inferences fromthe
shackling, “were sufficient to dispel any potential prejudice” to
def endant (People v Muniz, 93 AD3d 871, 872, |v denied 19 NY3d 965,
reconsi deration denied 19 NYy3d 1028; see People v Glnore, 12 AD3d
1155, 1156; People v Pennick, 2 AD3d 1427, 1427-1428, |v denied 1 NY3d
632; People v Felder, 201 AD2d 884, 885, |v denied 83 NY2d 871).

Mor eover, the evidence presented to the grand jury was overwhel m ng,
and it cannot be said that defendant’s inproper shackling anmounted to
an “instance[] where prosecutorial wongdoing, fraudul ent conduct or
errors potentially prejudice[d] the ultimte decision reached by the
[glrand [j]ury” such that dism ssal of the indictnment is warranted
(Peopl e v Huston, 88 NY2d 400, 409; cf. People v Buccina, 62 AD3d
1252, 1254, |v denied 12 NY3d 913; see generally People v Oyde, 18
NY3d 145, 153-154).

We reject defendant’s contention that his sentence is unduly
harsh and severe. Although the court inposed the maxi num peri od of
i mprisonment for rape in the first degree, nanely, a determ nate term
of 25 years, plus five years of postrel ease supervision (see Penal Law
88 70.02 [1] [a]; 70.06 [6] [a]; 70.45 former [2]; 130.35 [1]), we
perceive no basis in the record to nodify that sentence as a matter of
discretion in the interest of justice (see CPL 470.15 [6] [b]). W
note that defendant has an extensive crimnal history, which includes
six prior felony convictions, and that in the instant matter he
brutally raped a 15-year-old girl who was on her way to school.

Havi ng revi ewed defendant’ s remai ni ng contentions, including
those raised in his pro se supplenental brief, we conclude that none
warrants reversal or further nodification of the judgnent of
convi cti on.

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, APPELLANT,
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SANDRA DOORLEY, DI STRICT ATTORNEY, ROCHESTER ( GEOFFREY KAEUPER OF
COUNSEL), FOR APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JANET C. SOMVES OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Monroe County Court (Patricia D
Mar ks, J.), dated Novenber 22, 2010. The order, insofar as appeal ed
from granted that part of the ommi bus notion of defendant seeking to
suppress certain physical evidence.

It is hereby ORDERED t hat the order insofar as appealed fromis
unani mously reversed on the law, that part of the ommi bus notion to
suppress certain physical evidence is denied, and the matter is
remtted to Monroe County Court for further proceedi ngs on the
i ndi ct ment .

Menorandum  The Peopl e appeal from an order granting that part
of defendant’s ommi bus notion to suppress physical evidence seized
from behind the storefront area of prem ses that were searched
pursuant to a search warrant. On August 26, 2009, a court issued a
warrant authorizing the search of “1304 Dewey Avenue, Rochester, NY.”
The warrant application was obtai ned based upon information that
def endant was producing counterfeit checks at that address. Both the
warrant and the application therefor identified the prem ses by
setting forth the address and by describing the location in detail as,
inter alia, “a business store front style building that has a

predom nantly glass front.” The itens to be searched for and seized

i ncluded “conputers, . . . peripheral accessories . . . , software,
data files, . . . disks, . . . or other conputer storage nedia rel ated
to the maki ng of, possession of Counterfeit Checks or counterfeit
commercial instruments . . . as well as any and all check stock paper
or paper used to produce checks and any conputer software used in the
production of checks.” The warrant was executed the sanme day it was

i ssued and itens described in the warrant were sei zed during the
search. Several officers involved in the warrant’s execution
testified at the suppression hearing that sone of the evidence seized
was found in a series of interconnected roons |ocated behind the
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storefront area of the subject premn ses.

We agree with the People that County Court erred in suppressing
evi dence seized from behind the storefront area of the property. The
Federal and State Constitutions provide that warrants shall not be
i ssued except “upon probable cause . . . and particularly describing
the place to be searched, and the persons or things to be seized” (US
Const 4th Amend; NY Const, art |, 8 12; see People v Fulton, 49 AD3d
1223, 1223-1224; People v Henley, 135 AD2d 1136, 1136, |v denied 71
NYy2d 897). “Particularity is required in order that the executing
of ficer can reasonably ascertain and identify . . . the persons or
pl aces aut horized to be searched and the things authorized to be
sei zed” (People v N eves, 36 Ny2d 396, 401). Neverthel ess, that *does
not mean that hypertechnical accuracy and conpl et eness of description
nmust be attained but rather, [it nmeans] fromthe standpoint of common
sense . . . that the descriptions in the warrant and its supporting
affidavits [nust] be sufficiently definite to enable the searcher to
identify the persons, places or things that the [court] has previously
determ ned shoul d be searched or seized” (id.).

We agree with the People that the warrant sufficiently described
the prem ses to be searched (see generally Nieves, 36 Ny2d at 401).
Al t hough “a warrant to search a subunit of a multiple occupancy
structure is void if it fails to describe the subunit to be searched
and . . . describes [only] the larger structure” (Henley, 135 AD2d at
1136), here the series of interconnected roons were not “subunits,”
but were instead part of the single rental unit conprising 1304 Dewey
Avenue. Moreover, we conclude that the purpose of the | anguage in the
warrant describing the property as a “business store front style
buil ding” was to identify and describe the prem ses; that |anguage was
not intended to limt the scope of the search to only the storefront
area of the prem ses. Thus, the officers executing the warrant did
not exceed the scope of the warrant by seizing itens fromthe roons
behind the storefront area. Contrary to the court’s conclusion, the
hearing testinony established that the areas where itens were seized,
al t hough separate fromthe storefront area, were part of the property
aut hori zed to be searched (see generally People v Marshall, 13 Nyad
28, 32-33; People v Brito, 11 AD3d 933, 935, appeal dism ssed 5 Ny3d
825; People v Watson, 254 AD2d 701, 701, |v denied 92 Ny2d 1055;
People v Santarelli, 148 AD2d 775, 775-776). W therefore reverse the
order insofar as appeal ed fromand deny defendant’s omni bus notion to
the extent that it sought suppression of physical evidence seized from
behind the storefront area.

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court
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FOR DEFENDANT- APPELLANT.

R. M CHAEL TANTILLO, DI STRI CT ATTORNEY, CANANDAI GUA (NEAL P
MCCLELLAND OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Ontario County Court (Craig J.
Doran, J.), rendered August 19, 2011. The judgnment convicted
def endant, upon her plea of guilty, of driving while intoxicated (two
counts), a class D fel ony.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirnmed.

Menorandum  On appeal froma judgnment convicting her, follow ng
a guilty plea, of two counts of driving while intoxicated (Vehicle and
Traffic Law 88 1192 [2], [3]; 1193 [1] [c] [ii]), defendant contends
that County Court inproperly inposed a three-year conditional
di scharge in order to inpose a one-year ignition interlock period, and
that her double jeopardy rights were violated when the court sentenced
her to a conditional discharge sentence that extends two years beyond
the inmposition of the ignition interlock system portion of her
sentence. Defendant failed to preserve those contentions for our
review (see People v Dexter, 104 AD3d 1184, 1184-1185). In any event,
defendant’s contention |acks nmerit. Penal Law 8§ 65.05 (3) (a)
requires that the period of the conditional discharge in the case of a
felony shall be three years, while Vehicle and Traffic Law 8§ 1193 (1)
(c) (iii) requires that the ignition interlock device condition shal
be for a period not |ess than six nonths but not exceeding the
duration of the conditional discharge, and the court conplied with
t hose statutes (see People v Vidaurrazaga, 100 AD3d 664, 665).

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court
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CHRI STEN SM TH, DEFENDANTS- APPELLANTS,
AND MATTI E MALBORY, DEFENDANT- RESPONDENT.

GOLDBERG SEGALLA LLP, BUFFALO (ARLONV M LI NTON OF COUNSEL), FOR
DEFENDANTS- APPELLANTS.

G BSON, MCASKI LL & CROSBY, LLP, BUFFALO (ROBERT J. MJLLINS, 11, OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprenme Court, Erie County (D ane Y.
Devlin, J.), entered February 29, 2012. The order granted the notion
of defendant Mattie Mal bory for, inter alia, sunmary judgnent
di sm ssing the conplaint and cross cl ai ns agai nst her.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff comenced this action seeking damages for
injuries she sustained while she was a passenger in a vehicle driven
by her nother, Mattie Mal bory (defendant). That vehicle was involved
inacollision with a vehicle driven by defendant Christen Smth and
owned by defendant David Chevrol et Buick Pontiac, Inc. (collectively,
Smth defendants), who now appeal from an order granting defendant’s
notion for, inter alia, summary judgnent dism ssing the conplaint and
cross clains against her. W affirm It is well settled that a
driver who has the right-of-way is entitled to anticipate that drivers
of other vehicles will obey the traffic laws requiring themto yield
(see Liskiewicz v Haneister, 104 AD3d 1194, 1194-1195). Here, it is
undi sputed that the vehicle driven by defendant was traveling at a
|awful rate of speed and had the right-of-way, and the Smth
defendants failed to raise an issue of fact whether defendant had an
opportunity to avoid the accident (see id. at 1195).

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court
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POTAM ANCS PROPERTI ES, LLC, DEFENDANT- APPELLANT.

HARRI S & PANELS, SYRACUSE ( PETER P. PANELS OF COUNSEL), FOR
DEFENDANT- APPELLANT.

NELSON LEVI NE deLUCA & HAM LTON, LLC, NEW YORK CI TY (STEVEN P. NASSI
OF COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from a judgnment (denom nated order) of the Suprene Court,
Onondaga County (Brian F. DeJoseph, J.), entered January 20, 2012.
The judgnent granted the notion of plaintiff for summary judgnent,
deni ed the cross notion of defendant for summary judgnent and decl ared
that the clainmed | oss of defendant is not covered by the subject
i nsurance policy.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirmed w thout costs.

Menorandum In this declaratory judgnent action arising froma
di sput e over insurance coverage, defendant appeals from a judgnent
that, inter alia, granted plaintiff’s notion for summary judgnent and
declared that the |oss clained by defendant is not covered by the
subj ect insurance policy. W now affirm Defendant obtained
i nsurance fromplaintiff to cover a comrercial building that it owns
in Syracuse. The policy in question contains a “Wter Exclusion
Endor senent” (endorsenent) that excludes coverage for damage caused by
“ImMudslide or nudflow,” as well as “[w] ater under the ground surface

pressing on, or flowi ng or seeping through . . . [f]oundations, walls,
fl oors or paved surfaces; [or] . . . [Db]asenents, whether paved or
not.” Under the terns of the endorsenent, the exclusion applies
“regardl ess of whether [the |loss] is caused by an act of nature or is
ot herwi se caused.” The endorsenment further provides that, “if any of

the [listed occurrences] results in fire, explosion or sprinkler
| eakage, we will pay for the |oss or damage caused by that fire,
expl osion or sprinkler |eakage.”

Wiile the policy was in effect, defendant’s buil di ng sustai ned
damage when an underground water supply line ruptured. The water |ine
measured six inches in dianmeter and provided water to the building s
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sprinkler system The water pressure resulting fromthe rupture, in
conbination with the washing away of the soil adjacent to the
bui |l di ng, caused a |l arge section of the building s concrete bl ock
foundation wall to fall inward, thereby pernmtting water, nud, and
debris to flowinto and fill the basenment. Upon receiving notice of
t he claimby defendant, plaintiff conducted an investigation and

deni ed coverage for defendant’s loss. Plaintiff thereafter commenced
this action seeking a declaration that the policy excludes coverage
for defendant’s | oss.

Initially, we reject defendant’s contention that plaintiff is
bound by the coverage provided under a prior version of the policy
(cf. Janes v New York Cent. Mut. Ins. Co., 281 AD2d 982, 982-983).
Plaintiff established that the version of the policy effective at the
time of the | oss contained an enclosure notifying defendant of the
changes in the water exclusion endorsenent, and thus defendant is
bound by the terns of the present formof that endorsenent (see Byron
v Liberty Mut. Ins. Co., 63 AD2d 710, 710, |v denied 45 Ny2d 712; see
al so I nsurance Law 8 3425 [d] [3]; 2 Couch, Insurance 8§ 27:78 [3d
ed]).

We agree with plaintiff that the court properly determ ned that
coverage for defendant’s |oss is excluded under the policy. Affording
t he unanbi guous terns in the policy their plain and ordi nary neaning
(see Wiite v Continental Cas. Co., 9 NY3d 264, 267; Oot v Hone Ins.
Co. of Ind., 244 AD2d 62, 66), we conclude that plaintiff established
its entitlenment to judgnent as a matter of |aw by establishing that
the policy does not provide coverage for defendant’s | oss (see
generally Zuckerman v City of New York, 49 Ny2d 557, 562).
Specifically, because the |oss arose when water from “under the
ground” pressed on and flowed through the building s foundation walls
into the basenment, coverage is precluded under the endorsenent (see
generally Neuman v United Servs. Auto. Assn., 74 AD3d 925, 925-926
Lattimore Rd. Surgicenter, Inc. v Merchants Goup, Inc., 71 AD3d 1379,
1379-1380) .

Contrary to defendant’s further contention, that portion of the
endor senent providi ng coverage where an excl uded occurrence results in
“sprinkler | eakage” does not apply, inasmuch as the ruptured pipe did
not cause the sprinkler to | eak; rather, water fromthe ruptured pipe
caused part of the foundation wall to fall inward, thus flooding the
basenment. Furthernore, the exclusion pertaining to “[w] ater under the
ground surface pressing on, or flow ng or seeping through
[f]oundations, walls, floors or paved surfaces; [or] .o
[ b] asenent s” applies even though the loss resulted froma ruptured
pi pe rather than froma natural phenonmenon. The endorsenent expressly
provides that its exclusions are applicable regardless of whether the
occurrence is “caused by an act of nature or is otherw se caused” (cf.
Cant anucci v Reliance Ins. Co., 43 AD2d 622, 623, affd 35 NY2d 890;
Novick v United Servs. Auto. Assn., 225 AD2d 676, 677). The other
sections of the policy, referred to by defendant for the first tine on
appeal and thus not properly before us (see G esinski v Town of
Aurora, 202 AD2d 984, 985), are, in any event, inapplicable to the
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| oss at issue.

Entered: July 5, 2013 Frances E. Cafarell
Clerk of the Court
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Appeal from an order of the Suprenme Court, Erie County (Shirley
Troutman, J.), entered October 3, 2012. The order, anong ot her
t hi ngs, denied defendant’s notion to amend its answer.

It is hereby ORDERED that said appeal is unaninously dism ssed
w t hout costs (see Hughes v Nussbauner, C arke & Velzy, 140 AD2d 988;
Chase Manhattan Bank, N. A v Roberts & Roberts, 63 AD2d 566, 567; see
al so CPLR 5501 [a] [1]).

Entered: July 5, 2013 Frances E. Cafarell
Clerk of the Court
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Appeal from a judgnent (denom nated order and judgnent) of the
Suprene Court, Erie County (Shirley Troutman, J.), entered COctober 3,
2012. The judgnent granted the notion of plaintiffs for sumary
j udgnment, declared that defendant is obligated to indemify plaintiff
Enmery G Bulluck, Jr., and directed that a judgnent be entered in
favor of plaintiff Angel WIIliams and agai nst defendant in the anount
of $122, 036. 86.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously reversed on the | aw without costs, defendant’s notion for
| eave to anmend its answer is granted, and plaintiffs’ notion for
summary judgnent on the anended conplaint and for a declaratory
j udgnent is deni ed.

Menorandum Plaintiffs conmenced this action pursuant to
| nsurance Law 8 3420 (a) (2) seeking a nonetary judgnment for damages
in the underlying negligence action that plaintiff Angel WIIians
commenced against plaintiff Emery G Bulluck, Jr. based upon injuries
inflicted on her by Bulluck in his home. Bulluck’s honme was all egedly
i nsured by defendant (property). Wth respect to the underlying
action, defendant had di sclaimed coverage on the grounds that
Bul l uck’ s assaultive conduct was intentional and that it was not
provided with tinely notice of the incident, but neverthel ess agreed
to provide hima defense. WIlIlianms and Bulluck settled the underlying
action for the policy limt. 1In its answer, defendant asserted
affirmati ve defenses alleging, inter alia, that the policy does not
provi de coverage because the incident is not an “occurrence” within
t he meaning of the policy and plaintiffs failed to provide reasonably
pronpt notice of the incident, and that Bulluck’ s intentional actions
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are excluded fromcoverage. Follow ng depositions of Bulluck and his
not her, the owner of the property, defendant noved for |eave to anend
its answer to add affirmative defenses alleging, inter alia, that
there is no coverage under the policy because Bulluck is not “an

i nsured” under the policy and that, inasnuch as the owner did not |ive
at the property, the incident did not occur at an insured | ocation.
Plaintiffs noved for summary judgnent in the anmount of the judgnent in
t he underlying action and for a declaration that defendant is required
to provide coverage to Bulluck. Supreme Court deni ed defendant’s

noti on seeking | eave to anend the answer on the ground that defendant
was estopped fromalleging that there was no coverage on the bases set
forth in the proposed anendnent because such an anmendnment woul d cause
undue prejudice to plaintiffs. The court also granted plaintiffs’
notion in its entirety, and thereby decl ared that defendant was
obligated to indemify Bulluck and granted judgnent to Wllians in the
amount of $122,036.86. W reverse.

It is well established that “ ‘[lI]eave to anmend a pl eadi ng shoul d
be freely granted in the absence of prejudice to the nonnmoving party
where the anmendnent is not patently lacking in nerit’ 7 (Inter-

Community Mem Hosp. of Newfane v Ham |ton Wharton G oup, Inc., 93
AD3d 1176, 1178; see Edenwald Contr. Co. v City of New York, 60 Ny2d
957, 959). Here, the court denied | eave to anend the answer on the
ground that WIlians had negotiated the settlenent in the underlying
action with the understandi ng that defendant was di sclai mng coverage
on the bases set forth in its disclainer letter, and the court
determned that “[t]o alter the playing field now, after several years
of litigation and a judgnent, with known strategies and positions in
m nd, would constitute unfair surprise to the [p]laintiffs and unduly
prejudice them” Although the determ nation whether to deny a notion
for leave to anmend a pleading rests within the court’s sound

di scretion, we conclude that, on these facts, the court abused its

di scretion in denying defendant’s notion (see Holst v Liberatore, 105
AD3d 1374, 1374).

Because it is undisputed that the named insured, Bulluck’'s
not her, did not live at the property and that Bulluck lived al one at
the tinme of the incident, we conclude that the proposed anmendnent is
“ ‘not patently lacking in nerit’ 7 (Inter-Community Mem Hosp. of
Newf ane, 93 AD3d at 1178). W note that, if defendant establishes its
proposed affirmative defense that the claimfalls outside the scope of
the policy's coverage, it would have no duty to provide a tinely
notice of disclainmer to Bulluck, the purported insured, on that basis
(see Progressive Northeastern Ins. Co. v Farnmers New Century Ins. Co.,
83 AD3d 1519, 1520; see generally Matter of Wrcester Ins. Co. v
Bet t enhauser, 95 Ny2d 185, 188-189). Additionally, we concl ude that
the court erred in determning that WIllianms would suffer prejudice as
a result of the proposed anendnent. “ ‘Prejudice may be found where a
party has incurred some change in position or hindrance in the
preparation of its case which could have been avoi ded had the ori gi nal
pl eadi ng contai ned the proposed anendnment’ ” (Bryndle v Safety-Kl een
Sys., Inc., 66 AD3d 1396, 1396, quoting Walen v Kawasaki Mbdtors
Corp., US A, 92 Ny2d 288, 293 [enphasis added]; see Ward v City of
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Schenect ady, 204 AD2d 779, 781). Here, the alleged prejudice would
not have been avoi ded had the original answer contained the proposed
anendnent. “[T]he fact that an amended pl eadi ng nay defeat a party’s
cause of action is not a sufficient basis for denying [a] notion to
anend” (Matter of Gagliardi v Board of Appeals of Vil. of Pawing, 188
AD2d 923, 923, |v denied 81 Ny2d 707).

We further conclude that the court erred in determning that
defendant is estopped fromasserting that there is no coverage under
the policy on the grounds set forth in the proposed anmendnment. “The
doctrine of estoppel precludes an insurance conpany from denying or
di scl ai m ng coverage where the proper defending party[, here,

Bul luck,] relied to [his] detrinent on that coverage and was

prej udi ced by the delay of the insurance conpany in denying or

di scl ai m ng coverage based on ‘the loss of the right to control [his]
own defense’ ” (Merchants Mut. Ins. Goup v Travelers Ins. Co., 24
AD3d 1179, 1182). Here, although defendant provided Bulluck with a
defense, it had expressly disclainmed coverage and reserved its right
to assert further grounds for noncoverage (cf. United States Fid. &
Guar. Co. v New York, Susquehanna & W Ry. Corp., 275 AD2d 977, 978;
see generally Albert J. Schiff Assoc. v Flack, 51 Ny2d 692, 699). W
t herefore conclude that defendant is not estopped fromasserting a

| ack of coverage on the grounds set forth in the proposed amendnent.
Thus, we conclude that the court erred in granting summary judgnent to
Wl lians and declaring that defendant was obligated to i ndemify
Bul | uck.

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal from a judgnment of the Onondaga County Court (Joseph E
Fahey, J.), rendered Novenber 24, 2009. The judgnment convicted
def endant, upon his plea of guilty, of nmurder in the second degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of nurder in the second degree (Penal Law §
125.25 [2]). Defendant, who was 15 years old, physically abused his
girlfriend s 20-nont h-ol d daughter over the course of several weeks.
On Novenber 21, 2008, he beat the child for approximately one hour and
then left her alone for several hours in the residence, where she died
frommultiple blunt force traumatic injuries.

County Court properly denied defendant’s notion to suppress his
statenents to the police that were nmade whil e he was questioned for
approxi mately one hour before being advised of his Mranda rights.

Due to the initial statenents of the child s nother and defendant that
a babysitter was responsible for the child s death, the police treated
defendant as a witness. During that one-hour period, “the questioning
was i nvestigative, not accusatory” (People v Centano, 76 NY2d 837,

838) and, according to the testinony of a police witness at the
suppression hearing, defendant was “free to | eave the unl ocked
interview roomat any time” (see id.; cf. People v Lee, 96 AD3d 1522,
1526). The at nosphere of the interview was not “coercive” (Centano,
76 Ny2d at 838), and the interview was approximately one hour in
duration (see People v Cordato, 85 AD3d 1304, 1309-1310, |v denied 17
NY3d 815). As soon as defendant adm tted his invol venent, the police
treated himas a suspect, read defendant his Mranda rights, and
conplied with the procedural protections of CPL 120.90 (7) and Famly
Court Act 8 305.2. W thus agree with the suppression court that
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def endant was not “in custody” during that one-hour period for

pur poses of Mranda, CPL 120.90 (7), or Famly Court Act § 305.2 (see
Centano, 76 NY2d at 837-838; People v Kelley, 91 AD3d 1318, 1318, |v
deni ed 19 NY3d 963).

By pleading guilty, defendant forfeited his present challenge to
the sufficiency of the evidence before the grand jury (see People v
Pl unkett, 19 NY3d 400, 405-406; People v Hansen, 95 Ny2d 227, 233;
Peopl e v Kazmarick, 52 Ny2d 322, 326). Defendant failed to preserve
for our review his further contention that the court violated the
terms of the plea bargain by stating at sentencing that the parole
board shoul d consi der defendant’s age and the nature of the crine (see
CPL 470.05 [2]). In any event, defendant’s contention is w thout
nerit because the court’s statenent “is not binding on the State Board
of Parole” (People v Van Luc, 222 AD2d 1111, 1112, |v denied 87 Ny2d
1026; see Executive Law 8§ 259-i [2] [c] [A]).

Def endant’ s bar gai ned-for sentence of a termof incarceration of
13 years to life is not unduly harsh or severe. Defendant’s claim
regarding the voluntariness of his plea is not preserved for our
revi ew because defendant did not nove to withdraw his plea or nove to
vacate the judgnent of conviction (see People v Rosado, 70 AD3d 1315,
1315, Iv denied 14 Ny3d 892). 1In any event, the record denonstrates
t hat defendant’s plea was know ng, voluntary, and intelligent (see
Peopl e v Seeber, 4 Ny3d 780, 781-782). Contrary to the further
contention of defendant, the court properly denied his notion to
transfer the action to Fam |y Court because the People did not consent
to the transfer (see CPL 210.43 [1] [b]). Also contrary to
defendant’ s contention, the court was not required to conduct a
hearing on the issue whether the action should be transferred to
Fam |y Court (see CPL 210.43 [3]).

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal from a judgnment of the Niagara County Court (Matthew J.
Mur phy, 111, J.), rendered June 21, 2011. The judgnent convicted
def endant, upon a jury verdict, of murder in the second degree,
attenpted robbery in the first degree (two counts), crim nal
possessi on of a weapon in the second degree and crimnal use of a
firearmin the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menmor andum  Def endant appeal s froma judgnent convicting him
upon a jury verdict of nmurder in the second degree (Penal Law 8§ 125.25
[3]), crimnal possession of a weapon in the second degree (8 265.03
[3]), crimnal use of a firearmin the second degree (8 265.08 [2]),
and two counts of attenpted robbery in the first degree (88 110. 00,
160.15 [3], [4]). Defendant failed to preserve for our review his
contention that County Court erred in failing to charge the jury that
a prosecution witness was an acconplice to certain of the crines as a
matter of law and that his testinony therefore required corroboration
(see People v Taylor, 57 AD3d 1518, 1518, |v denied 12 NY3d 822;
People v Smith-Merced, 50 AD3d 259, 259, Iv denied 10 NY3d 939). 1In
any event, even assum ng, arguendo, that the prosecution w tness was
an acconplice as a matter of |law, we conclude that his testinony was
sufficiently corroborated by, inter alia, defendant’s adm ssions to
anot her individual who was not involved in the crinmes (see People v
Tayl or, 87 AD3d 1330, 1331, |v denied 17 NY3d 956). W |ikew se
rej ect defendant’s further contention that he was denied effective
assi stance of counsel based on his attorney’s failure to request that
charge, inasnmuch as it is well settled that an attorney’s “failure to
‘“make a notion or argunent that has little or no chance of success’ ”
does not anount to ineffective assistance (People v Caban, 5 NY3d 143,
152) .
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We al so reject defendant’s contention that the court erred in
admtting as a dying declaration exception to the hearsay rule the
testinony of a prosecution witness that, after being shot in the inner
thigh, the victimstated, “l got robbed” and “I got shot.” The People
present ed evi dence establishing that, when the witness arrived at the
scene, the victimwas bl eeding heavily froma fenoral artery wound,
his clothes were soaked in blood fromthe wai st dowm, and he was
i nhal i ng and exhaling very hard. The victimstated to the w tness,
“I"’mgonna die, I'’mgonna die”; he then becane totally unresponsive
and, shortly thereafter, he died. Thus, we conclude that the court
properly determned that the victims statenments were made with “a
sense of inpending death, with no hope of recovery” (People v N eves,
67 Ny2d 125, 132; see al so People v Wal sh, 222 AD2d 735, 737, |v
deni ed 88 Ny2d 855).

We reject the further contention of defendant that his adm ssions
to other individuals were not sufficiently corroborated (see CPL
60. 50; People v Smelecki, 77 AD3d 1420, 1421-1422, |v denied 15 NY3d
956). The testinony of the Medical Exam ner that the victimdied from
a gunshot wound and the victinms statenents that he was “shot” and
“robbed” satisfy the m nimal corroboration requirenment of CPL 60.50
that some “additional proof that the offense[s] charged [have] been
commtted” be presented (see People v Lipsky, 57 Ny2d 560, 571, rearg
deni ed 58 NY2d 824; Sm el ecki, 77 AD3d at 1422).

Def endant failed to preserve for our review his contention that
the evidence is legally insufficient to support the conviction of
crimnal possession of a weapon in the second degree inasnmuch as his
nmotion for a trial order of dism ssal was not “ ‘specifically
directed” at the alleged error[s]” asserted on appeal (People v G ay,
86 NY2d 10, 19). W reject defendant’s contention that the evidence
is legally insufficient to support the conviction of the remaining
crinmes inasmuch as there is a “valid line of reasoning and perm ssible
inferences” to | ead reasonabl e persons to the conclusion reached by
the jury based on the evidence presented at trial (People v Bl eakl ey,
69 NY2d 490, 495). Viewing the evidence in light of the el enents of
the crimes as charged to the jury (see People v Daniel son, 9 NY3d 342,
349), and giving the appropriate deference to the jury’s credibility
determ nations (see People v HIl, 74 AD3d 1782, 1782-1783, |v denied
15 NY3d 805), we reject defendant’s further contention that the
verdict is against the weight of the evidence (see generally Bl eakl ey,
69 NY2d at 495).

Finally, we have exam ned defendant’s remai ning contention and
conclude that it lacks merit.

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal from an order of the Suprenme Court, N agara County
(Richard C. Kloch, Sr., A J.), entered August 29, 2011. The order,
inter alia, granted the notion of defendant to dism ss the conplaint.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum Plaintiff appeals froman order granting the notion
of defendant to dism ss the action based on the failure of plaintiff
to conply with defendant’s demand for service of a conplaint pursuant
to CPLR 3012 (b) and denying her anended cross notion to conpel
defendant to accept late service of her conplaint. W affirm “To
avoid dismssal for failure to tinmely serve a conplaint after a demand
for the conplaint has been nmade pursuant to CPLR 3012 (b), a plaintiff
nmust denonstrate both a reasonabl e excuse for the delay in serving the
conplaint and a neritorious cause of action” (Kordasiew cz v BCC
Prods., Inc., 26 AD3d 853, 854 [internal quotation marks omtted]).
Even assum ng, arguendo, that plaintiff provided a reasonabl e excuse
for her delay in serving the conplaint, we conclude that Suprene Court
properly determ ned that she failed to establish a neritorious cause
of action (see generally Fasano v J.C. Penney Corp., 59 AD3d 1102,
1102; Kordasiew cz, 26 AD3d at 855). A neritorious cause of action
may be established by way of “an affidavit of nerit containing
evidentiary facts sufficient to establish a prinma facie case” (Kel
Myt. Corp. v Rogers & Wells, 64 NY2d 904, 905; see Tonello v
Car borundum Co., 91 AD2d 1169, 1170, affd 59 Ny2d 720, rearg denied 60
NY2d 587). “It nmust be of a type which would defeat a notion for
summary judgnent on the ground that there is no issue of fact”
(Tonell o, 91 AD2d at 1170). Although plaintiff is correct that a
verified pleading nmay be accepted in lieu of an affidavit of nerit
(see CPLR 105 [u]; A & J Concrete Corp. v Arker, 54 Ny2d 870, 872;
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Kor dasi ew cz, 26 AD3d at 855), here the verified conplaint sets forth
conclusory assertions that are insufficient to establish a nmeritorious
cause of action (see Wellington v Weber, 193 AD2d 1111, 1112; see

generally Wis v Wis, 138 AD2d 968, 969). In addition, “ ‘the
avernents of a lay plaintiff cannot serve as the essential show ng of
the nerit . . . where, as here, the avernments include matters not

within the ordinary experience and know edge of | aypersons’
(Kordasiewi cz, 26 AD3d at 855), and plaintiff inproperly submtted a
physician’s affidavit of nerit for the first time in reply (see

Si cul an v Koukos, 74 AD3d 946, 947). In any event, the physician’s
affidavit was devoid of any evidentiary facts or detail regarding
plaintiff’s causes of action.

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal from an order of the Suprene Court, Erie County (D ane Y.
Devlin, J.), entered April 24, 2012. The order, inter alia, granted
the notion of defendant for summary judgnment and di sm ssed the
conpl ai nt.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiffs commenced this action to recover danmages
for injuries allegedly sustained by plaintiff Vincent Gasso (Vincent)
and plaintiffs’ infant daughter in a notor vehicle accident.
Plaintiffs appeal froman order that, inter alia, granted defendant’s
notion for summary judgnent dism ssing the conplaint on the ground
that neither Vincent nor plaintiffs daughter sustained a serious
injury within the neaning of the four categories of |Insurance Law §
5102 (d) set forth in plaintiffs’ bill of particulars. W affirm
Specifically, with respect to the permanent | oss of use category of
serious injury, defendant established that neither Vincent nor
plaintiffs daughter sustained a “total |oss of use” of a body organ,
menber, function or system (Oberly v Bangs Anbul ance, 96 Ny2d 295,
297). Wth respect to the permanent consequential limtation of use
and significant limtation of use categories of serious injury,
def endant established that sone of the injuries sustained by Vincent
and plaintiffs’ daughter had resol ved (see generally Gaddy v Eyler, 79
NY2d 955, 957-958), and that the remainder were nerely mld, mnor or
slight (see generally Dufel v Geen, 84 Ny2d 795, 798). Finally, with
respect to the 90/ 180-day category, defendant established that neither
Vincent nor plaintiffs’ daughter was prevented “from performng
substantially all of the material acts which constitute [his or her]
usual and customary daily activities” for at |east 90 out of the 180
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days imredi ately follow ng the accident (8 5102 [d]; see generally
Perl v Maher, 18 Ny3d 208, 220). In response, plaintiffs failed to
raise a triable issue of fact wwth respect to any of those categories
of serious injury (see generally Zuckerman v City of New York, 49 Ny2d
557, 562).

In light of our determ nation, we do not address plaintiffs’
remai ni ng contentions.

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

729

KA 11-00523
PRESENT: SCUDDER, P.J., CENTRA, FAHEY, AND CARNI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

RCDNEY D. MCFARLAND, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER ( MARTI N P. MCCARTHY,
I, OF COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (NI COLE M FANTI GROSSI OF
COUNSEL), FOR RESPONDENT.

Appeal , by perm ssion of a Justice of the Appellate D vision of
the Suprenme Court in the Fourth Judicial Department, from an order of
t he Supreme Court, Monroe County (David D. Egan, J.), entered January
19, 2011. The order denied the notion of defendant to vacate the
j udgnment of conviction pursuant to CPL 440. 10.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the law and the matter is remtted to Suprene
Court, Monroe County, for a hearing pursuant to CPL 440.30 (5) in
accordance with the followi ng Menorandum W granted defendant |eave
to appeal fromthe order denying his CPL article 440 notion to vacate
t he judgnent convicting himfollowing a jury trial of, inter alia,
nmurder in the second degree (Penal Law 8 125.25 [1]). Defendant
contends that he is entitled to vacatur of the judgnment pursuant to
CPL 440.10 (1) (h) because defense counsel failed to prepare
adequately for trial and failed to nove to suppress evidence obtai ned
from defendant’s cel lular tel ephone. W reject that contention and
concl ude that Suprenme Court properly denied defendant’s notion to the
extent that the notion was based on CPL 440.10 (1) (h) w thout
conducting a hearing (see CPL 440.10 [2] [c]; 440.30 [2]).

We concl ude, however, that defendant’s notion may have nerit to
the extent that it was based on CPL 440.10 (1) (g) (see generally
People v Salem, 309 NY 208, 215, cert denied 350 US 950). That
section permts vacatur of a judgnment of conviction on the ground that
new evi dence has been di scovered since the entry of a judgnent, which
coul d not have been produced at trial with due diligence “and which is
of such character as to create a probability that had such evidence
been received at the trial the verdict would have been nore favorable
to the defendant” (CPL 440.10 [1] [g]). “A notion to vacate a
j udgnment of conviction upon the ground of newly di scovered evi dence
rests wwthin the discretion of the hearing court . . . The ‘court nust
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make its final decision based upon the likely cumul ative effect of the
new evi dence had it been presented at trial’ ” (People v Deacon, 96
AD3d 965, 967, appeal dism ssed 20 Ny3d 1046).

Several years after defendant’s conviction and exhaustion of his
di rect appeal, defendant’s appell ate counsel received in the mail an
affidavit froma person to whoma third party had all egedly confessed
to shooting and killing the victim The author of the affidavit
averred that, on two occasions, he had informed investigators about
the third party’s statements. Contrary to the People’s contention, we
conclude that there are questions of fact whether the new evidence,
i.e., the statenents of the nontestifying third party, would have been
adm ssible at trial as declarations against penal interest (see
generally CPL 440.10 [1] [d])-.

“IBlefore statenments of a nontestifying third party are
adm ssible [at trial] as a declaration against penal interest, the
proponent nust satisfy the court that four prerequisites are net: (1)
t he decl arant nmust be unavailable to testify by reason of death,
absence fromthe jurisdiction, or refusal to testify on constitutional
grounds; (2) the declarant nust be aware at the tinme of its making
that the statenment was contrary to his penal interest; (3) the
decl arant nust have conpetent know edge of the underlying facts; and
(4) there nmust be sufficient conpetent evidence i ndependent of the
declaration to assure its trustworthiness and reliability” (People v
Brensic, 70 Ny2d 9, 15; see People v Ennis, 11 NY3d 403, 412-413, cert
denied _ US __ [May 18, 2009]; Deacon, 96 AD3d at 968). “Even if
th[o]se criteria are net, the statenent cannot be received in evidence
[at trial] unless it is also supported by independent proof indicating
that it is trustworthy and reliable” (Ennis, 11 NY3d at 412-413).

W agree with defendant that where, as here, the declarations
excul pate the defendant, they “are subject to a nore |enient standard,
and will be found ‘sufficient if [the supportive evidence]
establish[es] a reasonable possibility that the statenment m ght be
true’ ” (Deacon, 96 AD3d at 968, quoting People v Settles, 46 Ny2d
154, 169-170). That is because “ ‘[d]epriving a defendant of the
opportunity to offer into evidence [at trial] another person’s
adm ssion to the crime with which he or she has been charged, even
t hough that adm ssion may . . . be offered [only] as a hearsay
statenent, may deny a defendant his or her fundanmental right to
present a defense’ " (id.).

Al t hough the People contend that there is no evidence that the
third party is unavail able, we conclude that, inasnuch as the
statenments attributed to the third party inplicate himin a nurder
there is a likelihood that, if called to testify at a trial, he would
assert his Fifth Arendnment privil ege against self-incrimnation and
t hus becone unavail able (see Ennis, 11 NY3d at 412-413). W reject
the People’s contention that there is no conpetent evidence
i ndependent of the declaration to assure its trustworthiness and
reliability (see generally Brensic, 70 NY2d at 15). The evi dence at
trial and in the record on this appeal establishes a reasonable
possibility that the nontestifying third party had a notive to nurder
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the victim Defendant and the third party went to a residence where
the third party had a confrontation with the victim Defendant, the
third party and the victimthen went onto the porch of the residence.
The People’s main witness at trial testified that, in her quick glance
out of a w ndow, she saw defendant hol ding an unknown object in his
hand and tussling with the victim but other w tnesses testified that
they heard the victimpleading with the third party by nane seconds
before they heard a gunshot.

| nasnuch as the People submtted an affidavit from an
i nvestigator contesting the assertion that investigators were inforned
of the statenents nmade by the nontestifying third party, we concl ude
that there are issues of fact concerning the reliability of the newy
di scovered evidence. W therefore remt the matter to Suprenme Court
to conduct a hearing to determ ne whether the third party is
unavail able and, if so, whether there is “conpetent evidence
i ndependent of the declaration to assure its trustworthiness and
reliability” (Brensic, 70 Ny2d at 15).

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal from a judgnment of the Wom ng County Court (Mark H. Dadd,
J.), rendered April 21, 2011. The judgnent convicted defendant, upon
his plea of guilty, of crimnal possession of a controlled substance
inthe fifth degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously nodified on the |aw by vacating the sentence and as
nodi fied the judgnment is affirmed, and the matter is renmtted to
Wom ng County Court for further proceedings in accordance with the
foll owi ng Menorandum On appeal froma judgnent convicting himupon
his plea of guilty of crimnal possession of a controlled substance in
the fifth degree (Penal Law 8 220.06 [1]), defendant contends in his
main and pro se supplenental briefs that he was denied effective
assi stance of counsel based upon the failure of defense counsel to
either facilitate his testinony before the grand jury or to nove to
di smiss the indictment pursuant to CPL 190.50 (5) (c) based upon the
all eged violation of his right to testify before the grand jury. That
contention “does not survive his guilty plea or his waiver of the
right to appeal because there was no showi ng that the plea bargaining
process was infected by [the] allegedly ineffective assistance or that
def endant entered the plea because of his attorney[’s] allegedly poor
per formance” (People v Dean, 48 AD3d 1244, 1245, |v denied 10 NY3d 839
[internal quotation nmarks omtted]; see People v Ruffin, 101 AD3d
1793, 1794).

Def endant contends in his main brief that County Court’s
m sstatenment of his possible sentence, in the event that he viol ated
the ternms of his conditional discharge, as 4% years of incarceration
rat her than four years rendered the plea coerced per se and therefore
involuntary. Although defendant’s contention that his plea was
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i nvoluntary survives his waiver of the right to appeal (see People v
Jackson, 85 AD3d 1697, 1698, |v denied 17 NY3d 817; People v Dunham
83 AD3d 1423, 1424, |v denied 17 NY3d 794), he failed to preserve that
contention for our review by failing to nove to withdraw the plea or
to vacate the judgnent of conviction on that ground (see People v
Harrison, 4 AD3d 825, 826, |v denied 2 Ny3d 740). |In any event,
considering the plea colloquy as a whole, we conclude that the

i naccurate informati on defendant received regarding his possible

sent enci ng exposure did not render the plea involuntary (see generally
People v Garcia, 92 Ny2d 869, 870-871). W have considered the
remai ni ng contention in defendant’s main brief and conclude that it is
unpreserved (see CPL 470.05 [2]) and that, in any event, it is wthout
merit.

In his pro se supplenental brief, defendant contends that the
court erred in sentencing himas a first felony drug of fender rather
than a second felony drug offender. W agree. Were it is apparent
that a defendant has a prior felony conviction, “the People were
required to file a second felony offender statenent in accordance with
CPL 400.21 and, if appropriate, the court was then required to
sentence defendant as a second felony offender” (People v Giffin, 72
AD3d 1496, 1497; see People v Scarbrough, 66 Ny2d 673, 674, revg 105
AD2d 1107 on di ssenting nem of Booner, J.; People v Martinez, 213 AD2d
1072, 1072). * *[I]t is illegal to sentence a known predicate felon
as a first offender’ ” (Giffin, 72 AD3d at 1497; see People v Stubbs,
96 AD3d 1448, 1450, |v denied 19 NY3d 1001; Martinez, 213 AD2d at
1072). Here, the People filed a second felony offender statenent at
the tinme of the indictnent, but the court did not sentence defendant
as a second felony offender. W therefore nodify the judgnent by
vacating the sentence, and we renmit the matter to County Court for
resentencing in conpliance with CPL 400. 21.

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal from an order of the Suprene Court, Chautauqua County
(Janmes H Dillon, J.), entered March 13, 2012. The order denied the
notion of defendants for sunmary judgnment di sm ssing the conplaint and
for an award of damages on their counterclaim

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the law by granting that part of the notion
for sunmary judgnment dism ssing the conplaint to the extent that it
sought damages for undistributed goodwi I, and as nodified the order
is affirmed without costs.

Menorandum Plaintiffs, Robert D. Moore and WIlliam$S. Mott,
originally cormmenced this action against their fornmer partners in an
accounting firm seeking an accounting and danages for undistributed
goodwi I | of the partnership. W note at the outset that WlliamS.
Myott thereafter died, and his wife, as executrix of his estate, was
substituted for himas a party. W nevertheless refer to Robert D.
Moore and Wlliam S. Myott, where applicable, as the plaintiffs
herein. In their answer, defendants asserted a counterclaimalleging
t hat, upon the voluntary dissolution of the partnership, plaintiffs
were overpaid for their share of the partnership s net assets.
Fol | owi ng di scovery, defendants noved for summary judgnment dism ssing
the conplaint and for an award of damages on their counterclaim
Suprenme Court denied the notion in its entirety, and defendants now
appeal .

W agree with defendants that the court should have di sm ssed the
conplaint insofar as it sought damages for the partnership’s
undi stributed goodwill. At the tinme of dissolution, the partnership
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consi sted of five accountants, i.e., plaintiffs and defendants
(collectively, partners), who operated out of two offices in different
| ocations. Plaintiffs worked in the Janestown office and owned a

48. 4% equity interest in the partnership, while defendants worked in
the Fredonia office and owned the remaining 51.6% equity interest. On
May 4, 2006, the partners voted unaninmously to dissolve the
partnership. Upon dissolution, plaintiffs each received a cash

di stribution of $48,412 fromthe partnership. None of the partners
recei ved paynent for the partnership’s goodwill. Plaintiffs
thereafter formed a new partnership, and they continued to work out of
the sane office in Janmestown. Defendants also forned a new
partnership and stayed in the same office in Fredonia. |In March 2008,
al nost two years after the partnership dissolved, plaintiffs denmanded
t hat defendants pay themfor their share of the partnership’ s
goodwi I I. Plaintiffs also requested an accounting of the
partnership’s financial records. Defendants refused to pay anything
to plaintiffs for goodwill, and plaintiffs therefore comrenced this
action.

“The term ‘goodwi ||’ represents an el usive concept, but is
broadly defined as ‘the advantage or benefit, which is acquired by an
establishment, beyond the nere value of the capital, stock, funds, or
property enployed therein, in consequence of the general public
pat ronage and encouragenent, which it receives fromconstant or
habi tual custoners, on account of its |local position, or comon
celebrity, or reputation for skill or affluence, or punctuality, or
from ot her accidental circunstances or necessities, or even from
ancient partialities or prejudices’ ” (Dawson v Wiite & Case, 88 Nyad
666, 670-671 n 2; see Spaul ding v Benenati, 57 NyY2d 418, 424 n 3).

“ *Good will, when it exists as incidental to the business of a
partnership, is presunptively an asset to be accounted for |ike any

ot her by those who |iquidate the business’ ” (Dawson, 88 NY2d at 671
gquoting Matter of Brown, 242 NY 1, 6). “The course of dealing,
however, can stanp it with a different quality. Partners may contract
that good will, though it exist[s], shall not ‘be considered as
property or an asset of the co-partnership’ 7 (Brown, 242 NY at 6).
“The contract may ‘be expressly nmade,’ or it may ‘arise by
inmplication, fromother contracts and the acts and conduct of the
parties’ 7 (id.).

Here, even assum ng, arguendo, that the partners’ course of
deal i ngs or partnership agreenent provided that goodwi |l is a
di stributabl e asset of the partnership, we conclude that defendants
nmet their initial burden on that part of the notion for summary
j udgnment dismssing the conplaint to the extent it sought danages for
undi stributed goodwi I |. Indeed, defendants established that there is
no goodwi Il to distribute because the partnership has been dissol ved
and no longer exists. |In the circunstances presented here, it is
i nconpr ehensi bl e that the partnership’ s goodwi Il could survive the
dem se of the partnership, and the Court of Appeals decision in Dawson
does not suggest otherw se. |In Dawson, although the Court of Appeals
i ndi cated that a dissolving partnership nmay have distributable
goodwi I I, the partnership in that case was di ssol ved but was
imedi ately reformed with the sane partners, mnus one, with the sane
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firmname, using the sane offices and servicing the sane clients.
Thus, in essence, the partnership was dissolved in nane only. Here,
in contrast, the sanme partnership did not reformafter dissolution.
Instead, two entirely new partnerships were forned. Thus, plaintiffs
failed to raise an issue of fact with respect to the existence of
goodwi | | after the dissolution of the partnership (see generally
Zuckerman v City of New York, 49 Ny2d 557, 562). W therefore
conclude that the court erred in denying that part of defendants’
nmotion for summary judgnment dism ssing the conplaint insofar as it
sought damages for undistributed goodwill, and we nodify the order
accordi ngly.

Finally, we reject defendants’ further contention that the court
shoul d have granted that part of their notion for summary judgnment on
the counterclaim Even assum ng, arguendo, that defendants nmet their
initial burden on that part of the notion, we conclude that plaintiffs
rai sed nyriad i ssues of fact in opposition thereto (see generally
Zucker man, 49 Ny2d at 562).

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court
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PRESENT: SCUDDER, P.J., CENTRA, FAHEY, CARNI, AND LI NDLEY, JJ.

APRYL CALACI, PLAI NTI FF- RESPONDENT,
\% MEMORANDUM AND ORDER
ALLI ED | NTERSTATE, | NC., ALLIED | NTERSTATE, LLC

AND | QOR US | NC., DEFENDANTS- APPELLANTS.
(APPEAL NO 1.)

REED SM TH LLP, NEW YORK CI TY (CASEY D. LAFFEY OF COUNSEL), AND
UNDERBERG & KESSLER LLP, BUFFALO, FOR DEFENDANTS- APPELLANTS.

LAW OFFI CES OF KENNETH HI LLER, PLLC, AMHERST (KENNETH R HI LLER OF
COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, Monroe County (Thonmas
M Van Strydonck, J.), entered May 26, 2012. The order, anong ot her
things, granted the notion of plaintiff for judgnent on liability
based on defendants’ default and for an inquest on damages, and deni ed
t he amended notion of defendants to dism ss the conplaint and conpel
arbitration

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs.

Same Menorandumas in Calaci v Allied Interstate, Inc. ([appeal
No. 2] _ AD3d ___ [July 5, 2013]).

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court
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PRESENT: SCUDDER, P.J., CENTRA, FAHEY, CARNI, AND LI NDLEY, JJ.

APRYL CALACI, PLAI NTI FF- RESPONDENT,
\% MEMORANDUM AND ORDER
ALLI ED | NTERSTATE, | NC., ALLIED | NTERSTATE, LLC

AND | QOR US | NC., DEFENDANTS- APPELLANTS.
(APPEAL NO 2.)

REED SM TH LLP, NEW YORK CI TY (CASEY D. LAFFEY OF COUNSEL), AND
UNDERBERG & KESSLER LLP, BUFFALO, FOR DEFENDANTS- APPELLANTS.

LAW OFFI CES OF KENNETH HI LLER, PLLC, AMHERST (KENNETH R HI LLER OF
COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, Monroe County (Thonmas
M Van Strydonck, J.), entered August 24, 2012. The order denied the
notion of defendants to vacate the default order entered May 26, 2012.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the | aw without costs, defendants’ notion is
granted, and the matter is remtted to Supreme Court, Monroe County,
for further proceedings in accordance with the follow ng Menorandum
I n appeal No. 1, defendants appeal froman order that, inter alia,
granted plaintiff’s notion for judgnment on liability based on
defendants’ default and for an inquest on damages, and deni ed
def endants’ anmended notion to dismss the conplaint and to conpel
arbitration. In appeal No. 2, defendants appeal from a subsequent
order denying their notion to vacate the order in appeal No. 1. W
note at the outset that the appeal fromthe order in appeal No. 1 nust
be di sm ssed because no appeal lies froman order entered on default
(see CPLR 5511; Johnson v McFadden Ford, 278 AD2d 907, 907). It is
undi sputed that there was i ndeed a default; defendants’ anmended notion
to dismss, served in lieu of an answer, was procedurally defective
because their attorneys failed to obtain a request for judicial
intervention (RJI) prior to serving the notion. W agree with
defendants in appeal No. 2, however, that Supreme Court abused its
discretion in denying their notion to vacate the default order in
appeal No. 1.

To establish an excusabl e default under CPLR 5015 (a) (1), the
defaulting party nust proffer a reasonabl e excuse for the default as
well as a meritorious defense to the action or proceeding (see Mtter
of Cinton County [Mner], 39 AD3d 1015, 1016; Matter of Jefferson
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County, 295 AD2d 934, 934). |In determ ning whether to vacate an order
entered on default, “the court should consider relevant factors, such
as the extent of the delay, prejudice or |ack of prejudice to the
opposi ng party, whether there has been willful ness, and the strong
public policy in favor of resolving cases on the nerits” (More v Day,
55 AD3d 803, 804; see Puchner v Nastke, 91 AD3d 1261, 1262; Kahn v
Stanp, 52 AD2d 748, 749).

Here, defendants established that their default was due to the
failure of their attorneys to obtain an RJI before serving the anended
nmotion to dismss, which was otherwise tinely. The court erred in
rejecting that excuse on the ground that “law office failure is not an
excuse that is accepted by the Court of Appeals.” It is well
established that law office failure may be excused, in the court’s
di scretion, when deciding a notion to vacate a default order (see CPLR
2005; Raphael v Cohen, 62 Ny2d 700, 701; Alternative Autonotive v
Mowbr ay, 101 AD2d 715, 715). Wth respect to other relevant factors,
we note that defendants had contested plaintiff’s clains in federal
court for nore than a year before this action was recomrenced in
Suprene Court, and their attorneys had filed tinely notices of
appearances in Suprene Court and had been communicating with
plaintiff’s attorney before the answer was due. W further note that
plaintiff was not prejudiced by defendants’ inadvertent default, and
that the extent of the delay was mnimal. 1ndeed, defendants noved to
vacate the default order six days after the court rendered its
decision fromthe bench granting plaintiff’s notion and three days
before the default order was entered.

We further conclude that, contrary to plaintiff’s contention,
defendants proffered a neritorious defense to the conplaint, which
al l eges a single cause of action under the Tel ephone Consuner
Protection Act of 1991 (47 USC 8§ 227, as added by Pub L 102-243, 105
US Stat 2394; see 47 CFR 64. 1200 et seq.). Defendants submtted,
inter alia, an affidavit of nmerit froman enpl oyee of Capital One
Services, LLC, an affiliate and service provider to Capital One Bank
(USA) N. A (hereafter, Capital One), who averred that he personally
had reviewed Capital One’s records and attached plaintiff’s online
credit card application. According to the enployee, the records
established that plaintiff had given Capital One her hone tel ephone
nunber and, pursuant to a “Customer Agreenent,” had consented to
receiving tel ephone calls at that nunber. |If the enployee s avernents
are true, then defendants, as representatives of Capital One, may have
at least a partial defense to the conplaint. Considering “the strong
public policy in favor of resolving cases on the nerits” (Owell BIldg.
Corp. v Bessaha, 5 AD3d 573, 574, appeal dism ssed 3 NYy3d 703; see
Lauer v City of Buffalo, 53 AD3d 213, 217), we conclude that the court
abused its discretion in denying defendants’ notion to vacate the
default order. W therefore reverse the order in appeal No. 2, and
grant defendants’ notion.

| nasmuch as the court granted plaintiff’s notion in appeal No. 1,
the court had no occasion to rule upon defendants’ anended notion to
di sm ss the conplaint and to conpel arbitration. Under the
ci rcunstances of this case, we remt the matter to Suprene Court to
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addr ess defendants’ anended noti on.

Entered: July 5, 2013 Frances E. Cafarell
Clerk of the Court
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KA 10-00178
PRESENT: CENTRA, J.P., PERADOTTO, SCONI ERS, VALENTINO, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

MARQUI S STANLEY, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SCCI ETY, SYRACUSE (Pl OTR BANASI AK OF
COUNSEL), FOR DEFENDANT- APPELLANT.

WLLIAM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (JAMES P. MAXWELL
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Onondaga County Court (WIIiamD.
Wal sh, J.), rendered Novenber 24, 2009. The judgnent convicted
def endant, upon a jury verdict, of crimnal possession of a weapon in
t he second degree and reckl ess endangernent in the first degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously nodified on the facts by reversing that part convicting
def endant of reckless endangernent in the first degree under count two
of the indictrment and disnmissing that count, and as nodified the
judgment is affirmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of crimnal possession of a weapon in the second
degree (Penal Law § 265.03 [3]) and reckl ess endangernent in the first
degree (8 120.25). Contrary to defendant’s contention, the second
showup identification procedure was “not so unnecessarily suggestive
as to create a substantial |ikelihood of msidentification” (People v
Duuvon, 77 NY2d 541, 545 [internal quotation marks omtted]). That
identification procedure occurred within an hour of the crinme and
“ ‘“at or near’ " the intersection where defendant was observed
shooti ng a handgun (People v Blunt, 71 AD3d 1380, 1381, quoting
Duuvon, 77 NY2d at 544; see People v Cark, 262 AD2d 1051, 1051, Iv
deni ed 93 Ny2d 1016). Mreover, the fact that defendant was placed in
handcuffs and positioned between officers on a sidewal k did not render
the identification procedure unduly suggestive (see People v Siler, 45
AD3d 1403, 1403, |v denied 10 NY3d 771; People v Ponder, 19 AD3d 1041,
1043, Iv denied 5 NY3d 809; People v Cortez, 221 AD2d 255, 256). W
reject defendant’s related contention that the verdict with respect to
the crime of crimnal possession of a weapon in the second degree is
agai nst the weight of the evidence owing to the People’s failure to
prove beyond a reasonabl e doubt that he was the individual who
possessed the handgun. Viewi ng the evidence in light of the elenents
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of the crinme of crimnal possession of a weapon in the second degree
as charged to the jury (see People v Danielson, 9 NY3d 342, 349), we
conclude that the verdict is not against the weight of the evidence
with respect to that crine (see generally People v Bl eakl ey, 69 NY2d
490, 495).

We reject defendant’s contention that he was deprived of
ef fective assi stance of counsel because defense counsel failed to
request a jury instruction with respect to eyewitness identification
testinmony or to call an expert witness to testify on that subject. W
concl ude that defendant has not denonstrated “the absence of strategic
or other legitimte explanations for counsel’s alleged shortcon ngs”
(Peopl e v Benevento, 91 Ny2d 708, 712 [internal quotation marks
omtted]). Viewi ng the evidence, the | aw and the circunstances of
this case, in totality and as of the tine of the representation, we
further conclude that defendant received neani ngful representation
(see People v Baldi, 54 Ny2d 137, 147).

Defendant failed to preserve for our review his contention that
he was denied a fair trial based on prosecutorial m sconduct on
summati on (see People v Young, 100 AD3d 1427, 1428, |v denied 20 Ny3d
1105; see also CPL 470.05 [2]). In any event, “[t]he majority of the
coments in question were within the broad bounds of rhetorical
comment perm ssible during summations . . . , and they were either a
fair response to defense counsel’s summation or fair comrent on the
evidence . . . Even assum ng, arguendo, that sone of the prosecutor’s
comments were beyond those bounds, we conclude that they were not so
egregious as to deprive defendant of a fair trial” (People v
McEat hron, 86 AD3d 915, 916, |v denied 19 NY3d 975 [internal quotation
marks om tted]).

W agree with defendant, however, that the verdict with respect
to reckl ess endangernent in the first degree is against the weight of
the evidence. “A person is guilty of reckless endangernment in the
first degree when, under circunstances evincing a depraved
indifference to human |ife, he recklessly engages in conduct [that]
creates a grave risk of death to anot her person” (Penal Law § 120.25).
The evidence at trial established only that defendant stood on a
street corner and fired up to five shots froma handgun. The People
“presented no evidence that any person . . . ‘was in or near the line
of fire®” ” so as to create a grave risk of death to any such person
(People v Scott, 70 AD3d 978, 979, Iv denied 15 NY3d 778, 809; see
al so People v Payne, 71 AD3d 1289, 1291, |v denied 15 NY3d 777; cf.
generally People v Summerville, 22 AD3d 692, 692, |v denied 6 NY3d
759; see generally People v Feingold, 7 NY3d 288, 294; People v
Suarez, 6 NY3d 202, 214). Consequently, we nodify the judgnment by
reversing that part convicting defendant of reckless endangernent in
the first degree and dism ssing that count of the indictnment. 1In
light of our determination with respect to that count of the
i ndi ctrment, we need not consider defendant’s remaining contention
regarding that count. Finally, the sentence is not unduly harsh or
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severe.

Entered: July 5, 2013 Frances E. Cafarell
Clerk of the Court
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CAF 11-01910
PRESENT: CENTRA, J.P., PERADOTTO, SCONI ERS, VALENTINO, AND WHALEN, JJ.

IN THE MATTER OF PAMELA A. BROW\,
PETI TI ONER- RESPONDENT,

\% MEMORANDUM AND ORDER

RALPH PATTERSON, RESPONDENT- APPELLANT.
(APPEAL NO 1.)

DAVI D J. PAJAK, ALDEN, FOR RESPONDENT- APPELLANT.

SANDRA FI SHER SWANSON, ATTORNEY FOR THE CHI LDREN, AUGUSTA, GEORG A

Appeal from an order of the Fam |y Court, Chautauqua County
(Judith S. Caire, J.), entered July 20, 2011 in a proceedi ng pursuant
to Famly Court Act article 6. The order directed that respondent’s
visitation with the children shall be supervised.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the | aw wi thout costs, and the matter is
remtted to Fam |y Court, Chautauqua County, for further proceedi ngs
on the anmended petition in accordance with the foll owi ng Menorandum
We agree with respondent-appellant (respondent) in appeal Nos. 1 and 2
that Famly Court erred in relieving his assigned counsel after the
nodi fication petition, which sought full |egal custody of the three
children at issue, was amended to seek only a nodification of
respondent’s visitation (amended petition). Wile this appeal was
pendi ng, we held that respondents in visitation proceedings are
entitled to assigned counsel (see Matter of Wight v Wal ker, 103 AD3d
1087, 1088, citing Matter of Sanuel v Sanuel, 33 AD3d 1010, 1010-1011
Matter of WIson v Bennett, 282 AD2d 933, 934). W therefore reverse
the orders in appeal Nos. 1 and 2, pursuant to which respondent was
af forded only supervised visitation with his two biol ogical sons, and
only supervised visitation with his stepson, respectively, and we
remt the matter in each appeal to Famly Court for further
proceedi ngs on the anended petition. In view of our determ nation, we
di sm ss as acadeni c respondent’s appeal fromthe order in appeal No.
3, which deni ed respondent’s subsequent notion to vacate the orders in
appeal Nos. 1 and 2 (see Carlson v Carlson, 248 AD2d 1026, 1028).

Finally, respondent’s contention with respect to the court’s
di smissal of his violation petition is not properly before us inasmnmuch
as “ ‘[n]o appeal lies froma nere decision” ” (Meenan v Meenan, 103
AD3d 1277, 1278; see Kuhn v Kuhn, 129 AD2d 967, 967; see also CPLR
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5512 [a]).

Entered: July 5, 2013 Frances E. Cafarell
Clerk of the Court
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PRESENT: CENTRA, J.P., PERADOTTO, SCONI ERS, VALENTINO, AND WHALEN, JJ.

IN THE MATTER OF PAMELA A. BROW,
PETI TI ONER- RESPONDENT,

\% MEMORANDUM AND ORDER

RALPH PATTERSON, RESPONDENT- APPELLANT.
(APPEAL NO. 3.)

DAVI D J. PAJAK, ALDEN, FOR RESPONDENT- APPELLANT.

SANDRA FI SHER SWANSQON, ATTORNEY FOR THE CHI LDREN, AUGUSTA, CEORG A

Appeal from an order of the Famly Court, Chautauqua County
(Judith S. Caire, J.), entered Novenber 2, 2012 in a proceedi ng
pursuant to Famly Court Act article 6. The order denied the notion
of respondent to vacate orders of supervised visitation.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs.

Same Menorandumas in Matter of Brown v Patterson ([appeal No. 1]
___ AD3d __ [July 5, 2013]).

Entered: July 5, 2013 Frances E. Cafarell
Clerk of the Court
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IN THE MATTER OF PAMELA A. BROW,
PETI TI ONER- RESPONDENT,

\% MEMORANDUM AND ORDER
RALPH PATTERSQON, RESPONDENT- APPELLANT,

AND ALAI NNA BROWN, RESPONDENT.
(APPEAL NO 2.)

DAVI D J. PAJAK, ALDEN, FOR RESPONDENT- APPELLANT.

SANDRA FI SHER SWANSCON, ATTORNEY FOR THE CHI LD, AUGUSTA, CGEORG A

Appeal from an order of the Fam |y Court, Chautauqua County
(Judith S. Caire, J.), entered June 29, 2011 in a proceedi ng pursuant
to Famly Court Act article 6. The order directed that respondent
Ral ph Patterson’s visitation with the child shall be supervised.

It is hereby ORDERED that the order so appealed fromis
unani mously reversed on the [ aw wi thout costs and the matter is
remtted to Fam |y Court, Chautauqua County, for further proceedi ngs
on the anended petition in accordance with the sane Menorandum as in

Matter of Brown v Patterson ([appeal No. 1] = AD3d __ [July 5,
2013]).
Entered: July 5, 2013 Frances E. Cafarel

Cerk of the Court
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ELI ZABETH COSTANZO, PLAI NTI FF- RESPONDENT
\% MVEMORANDUM AND ORDER

COUNTY OF CHAUTAUQUA, DEFENDANT,

AND JILL T. ROSACE, AS ADM NI STRATRI X OF
THE ESTATE OF PAUL L. ROSAGE, DECEASED,
DEFENDANT- APPELLANT.

MJURA & STORM PLLC, BUFFALO (KRI'S E. LAWRENCE OF COUNSEL), FOR
DEFENDANT- APPELLANT.

GRECO TRAPP, PLLC, BUFFALO (DUANE D. SCHOONVAKER CF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Chautauqua County
(James H. Dillon, J.), entered May 21, 2012. The order denied the
notion of defendant Jill T. Rosage, as Administratrix of the Estate of
Paul L. Rosage, deceased, for summary judgnent dism ssing the
conpl ai nt agai nst her.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Plaintiff comrenced this action seeking damages for
injuries she sustained when her vehicle was struck by a vehicle
operated by Paul L. Rosage (decedent). Decedent’s vehicle hit the
driver’s side of plaintiff’'s vehicle when plaintiff, after stopping at
a stop sign, drove the vehicle through the intersection and into the
pat h of decedent’s vehicle. Decedent had the right-of-way at the
i ntersection inasmuch as he was not subject to any traffic control
devi ces.

Jill T. Rosage (defendant), as adm nistratrix of decedent’s
estate, noved for summary judgnment dism ssing the conplaint agai nst
her. W conclude that Suprenme Court properly denied defendant’s
notion inasnmuch as she failed to nmeet her initial burden of
establishing her entitlenent to judgnent as a matter of |aw (see
generally Wnegrad v NY. Univ. Med. Cr., 64 NY2d 851, 853).

Def endant’ s notion was |largely based on the affidavit of an expert
reconstructionist. W conclude, however, that the affidavit is

specul ative and conclusory inasmuch as the expert failed to submt the
data upon whi ch he based his opinions. The affidavit thus |lacks an
adequat e factual foundation and is of no probative value (see Lillie v
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Wlnorite, Inc., 92 AD3d 1221, 1222: see also Schuster v Dukarm 38
AD3d 1358, 1359). Because defendant otherwi se failed to neet her
initial burden on the notion, there is no need to consider the

sufficiency of plaintiff’s subm ssions in opposition to the notion
(see Wnegrad, 64 Ny2d at 853).

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court
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IN THE MATTER OF THE APPLI CATI ON FOR DI SCHARGE
OF TI MOTHY SKI NNER, CONSECUTI VE NO. 126970, FROM
CENTRAL NEW YORK PSYCHI ATRI C CENTER PURSUANT

TO MENTAL HYG ENE LAW SECTI ON 10. 09,

PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER
STATE OF NEW YORK, NEW YORK STATE OFFI CE

I OF
MENTAL HEALTH, AND NEW YORK STATE DI VI SI ON OF
PARCLE, RESPONDENTS- RESPONDENTS.

EMVETT J. CREAHAN, DI RECTOR, MENTAL HYA ENE LEGAL SERVI CE, UTI CA
(CRAI G P. SCHLANGER OF COUNSEL), FOR PETI TI ONER- APPELLANT.

ERI C T. SCHNEI DERVAN, ATTORNEY CGENERAL, ALBANY ( FRANK BRADY OF
COUNSEL), FOR RESPONDENTS- RESPONDENTS.

Appeal from an order of the Suprene Court, Oneida County (Joseph
E. Fahey, A/ J.), entered March 9, 2012 in a proceedi ng pursuant to
Mental Hygiene Law article 10. The order, anong other things,
continued petitioner’s conmtnment to a secure treatnment facility.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Petitioner was previously deened to be a dangerous
sex offender requiring civil confinenment and was conmtted to a secure
treatment facility (see Mental Hygiene Law § 10.01 et seq.).

Petitioner now appeals froman order, entered after an evidentiary
hearing, continuing his confinenent in a secure treatnent facility
(see 8 10.09 [h]). W affirm W reject petitioner’s contention that
Suprene Court failed to “state in its decision ‘the facts it deenied]
essential’ to its determ nation” (Matter of Jose L. |., 46 NY2d 1024,
1025, quoting CPLR 4213 [b]). “To conply with CPLR 4213 (b), a court
need not set forth evidentiary facts, but it nmust state those ultinate
facts essential to its decision” (Matter of Erika G, 289 AD2d 803,
804). Here, the court’s “decision, despite its brevity, fully
conplies” with section 4213 (b) (Vance Metal Fabricators v Wdell &
Son, 50 AD2d 1062, 1063). Specifically, the decision sets forth the
court’s finding that petitioner continues to suffer from®“a nental
abnormality involving such a strong predisposition to conmt sex

of fenses, and such an inability to control behavior, that [he] is
likely to be a danger to others and to commt sex offenses if not
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confined to a secure treatnent facility” (8 10.03 [€]).

W reject petitioner’s further contention that respondents failed
to prove by clear and convincing evidence that he is a dangerous sex
of fender requiring continued confinenent (see generally Mtter of
State of New York v Hi gh, 83 AD3d 1403, 1403, |v denied 17 NY3d 704;
Matter of State of New York v Motzer, 79 AD3d 1687, 1688). \While
there was conflicting expert testinony with respect to the need for
petitioner’s continued confinenent, “[t]he trier of fact [was] in the
best position to evaluate the weight and credibility of conflicting
expert . . . testinony,” and here the record supports the court’s
determ nation to credit the opinion of respondents’ expert over that
of petitioner’s expert (Matter of State of New York v Donald N., 63
AD3d 1391, 1394).

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court
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M CHAEL BROOKS, PLAI NTI FF- RESPONDENT
\% MVEMORANDUM AND ORDER
GECRCE P. HARDI N, DEFENDANT,

M CHAEL COMSTOCK AND F T WELL SUPPCORT, LLC,
DEFENDANTS- APPELLANTS.

LECLAI R KORONA G ORDANO CCLE LLP, ROCHESTER (LAURIE A. G ORDANO OF
COUNSEL), FOR DEFENDANTS- APPELLANTS.

LAW OFFI CE OF JACOB P. WELCH, CORNI NG (ANNA CZARPLES OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Steuben County (Joseph
W Latham A J.), entered May 17, 2012. The order denied the notion
of defendants M chael Constock and F T Well Support, LLC, for summary
j udgnment di sm ssing the amended conpl ai nt agai nst them

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the | aw wi t hout costs, the notion of
def endants M chael Constock and F T Well Support, LLCis granted and
t he amended conplaint is dism ssed agai nst them

Menorandum Plaintiff and defendant George P. Hardin own
adj acent properties, and the border between the properties is a
natural stream In 2005, Hardin hired Mchael Constock and F T Wel |l
Support, LLC (defendants) to performwork on his property, including
removi ng debris fromthe streamto prevent it fromflooding onto his
property. In the amended conplaint, plaintiff alleged that, in the
process of conpleting that work, defendants trespassed upon his
property; constructed a |leach field on Hardin's property, which
resulted in a continuing trespass of effluent into the streanbed on
plaintiff’s property; and either negligently or intentionally renoved
a nunber of trees. Plaintiff also asserted a cause of action agai nst
def endant s under RPAPL 861.

W concl ude that Supreme Court erred in denying defendants’
nmotion for summary judgnment seeking to dism ss the anmended conpl ai nt
against them Wth respect to the clainms in the first and second
causes of action for negligence or trespass relating to the renoval of
trees, we conclude that defendants nmet their initial burden of
establishing as a matter of law that they did not renove any trees on
plaintiff’s property and thus could not be liable for those cl ains,
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nor could they be liable for tree renoval pursuant to RPAPL 861 (see
generally Alvarez v Prospect Hosp., 68 NY2d 320, 324). In opposition,
plaintiff failed to raise a triable issue of fact whether defendants
were the parties responsible for the trees that were renoved (cf.
Kenpa v Town of Boston, 79 AD3d 1747, 1749; see generally Zuckerman v
City of New York, 49 Ny2d 557, 562).

Wth respect to plaintiff’s claimof trespass based on the entry
by defendants onto his property to performwork, we conclude that
def endants established they did not work on plaintiff’s property, and
plaintiff failed to raise a triable issue of fact (see generally
Zuckerman, 49 Ny2d at 562). Defendants |ikewi se nmet their initial
burden of establishing as a matter of law that their work on Hardin’s
| each field did not affect the stream and plaintiff failed to raise a
triable issue of fact (see generally id.).

Finally, we reject plaintiff’s contention that defendants may be
hel d vicariously liable for the wongful actions of Hardin, who was
al so an enpl oyee of defendants at the rel evant tines herein.
Def endants established as a matter of |law that Hardin was not acting
in the capacity of an enployee for purposes of the work done at his
home (see generally Judith M v Sisters of Charity Hosp., 93 Ny2d 932,
933), and plaintiff failed to raise a triable issue of fact (see
general |y Zuckerman, 49 NY2d at 562). We therefore reverse the order
and grant defendants’ notion for summary judgnent dism ssing the
anmended conpl ai nt agai nst them

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

QUENTIN L. VIRG L, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALO, | NC., BUFFALO ( BARBARA J. DAVIES OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, |11, DI STRICT ATTORNEY, BUFFALO (ASHLEY R SMALL OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprenme Court, Erie County (Russel
P. Buscaglia, A J.), rendered Cctober 19, 2009. The judgnent
convi cted defendant, upon his plea of guilty, of burglary in the first
degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal from a judgnment convicting himupon his
plea of guilty of burglary in the first degree (Penal Law 8§ 140. 30
[1]), defendant contends that the waiver of the right to appeal is not
valid and that the sentence is unduly harsh and severe. Although
def endant know ngly, voluntarily and intelligently waived the right to
appeal (see generally People v Lopez, 6 Ny3d 248, 256), we concl ude
that the valid waiver of the right to appeal does not enconpass the
chal l enge to the severity of the sentence because Suprene Court
“failed to advise defendant of the potential periods of incarceration
or the potential maxi mumterm of incarceration . . . , and there was
no specific sentence promse at the tine of the waiver” (People v
Ravarini, 96 AD3d 1700, 1701, |v denied 20 NY3d 1014; see People v
Kelly, 96 AD3d 1700, 1700). Nevertheless, on the nmerits, we concl ude
that the sentence is not unduly harsh or severe.

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court
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DARRI N J. LEBLANC, DEFENDANT- APPELLANT.

CURRI ER LAWFIRM P.C., AUBURN ( REBECCA CURRI ER OF COUNSEL), FOR
DEFENDANT- APPELLANT.

JON E. BUDELMANN, DI STRI CT ATTORNEY, AUBURN ( NATHAN J. GARLAND OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Cayuga County Court (Thomas G
Leone, J.), rendered February 16, 2012. The judgnment convicted
def endant, upon his plea of guilty, of crimnal possession of a forged
instrunment in the second degree.

Now, upon reading and filing the stipulation of discontinuance
si gned by defendant on May 16, 2013 and by the attorneys for the
parties on May 13 and 20, 2013,

It is hereby ORDERED t hat said appeal is unaninously dism ssed
upon sti pul ati on.

Entered: July 5, 2013 Frances E. Cafarel
Clerk of the Court
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