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PRESENT: SMITH, J.P., LINDLEY, SCONIERS, AND VALENTINO, JJ. 
                                                                  
                                                            
IN THE MATTER OF KEVIN R. HARDWICK, EDWARD A. 
RATH, LEONARD K. PERO, JEFFREY W. GIER, 
CHRISTOPHER K. ARONICA, RAYMOND A. BILLICA, 
JAMES B. TOMKINS AND JAMES MAYROSE, 
PETITIONERS-APPELLANTS,                      
                                                            

V MEMORANDUM AND ORDER
                                                            
DENNIS E. WARD AND RALPH M. MOHR, AS 
COMMISSIONERS OF AND CONSTITUTING ERIE COUNTY 
BOARD OF ELECTIONS, NEW YORK STATE BOARD OF 
ELECTIONS, ERIE COUNTY DEMOCRATIC COMMITTEE, 
EXECUTIVE COMMITTEE OF ERIE COUNTY DEMOCRATIC 
COMMITTEE, JEREMY J. ZELLNER, CHAIR OF ERIE 
COUNTY DEMOCRATIC COMMITTEE AND PRESIDING 
OFFICER OF A PURPORTED AUTHORIZATION MEETING, 
DENNIS E. WARD, SECRETARY OF ERIE COUNTY 
DEMOCRATIC COMMITTEE AND SECRETARY OF A      
PURPORTED AUTHORIZATION MEETING, WILLIAM CONRAD, 
III, ALAN K. GETTER, COLLEEN M. SIENER, DAVID M. 
GUNNER, DONALD L. CLARK, PAULETTE R. RENALDO, 
JAMES P. DEPASQUALE, DAVID J. ARCARA, PAUL J. 
CLARKSON, DAWN M. SPIRES, LYNN M. KRAJACIC, 
BEVERLY A. KINNEY, SARAH E. TOLLNER, WILLIAM M. 
STANLEY, LEON E. BERNER, JULIE L. LATHROP, ERIK M. 
POLKOWSKI AND MICHAEL J. SHERRY, 
RESPONDENTS-RESPONDENTS.  
               

BOUVIER PARTNERSHIP, LLP, BUFFALO (EMILIO COLAIACOVO OF COUNSEL), FOR
PETITIONERS-APPELLANTS. 

DENNIS E. WARD, RESPONDENT-RESPONDENT PRO SE.  

JEROME D. SCHAD, WILLIAMSVILLE, FOR RESPONDENTS-RESPONDENTS ERIE
COUNTY DEMOCRATIC COMMITTEE, EXECUTIVE COMMITTEE OF ERIE COUNTY
DEMOCRATIC COMMITTEE, JEREMY J. ZELLNER, WILLIAM CONRAD, III, ALAN K.
GETTER, DONALD L. CLARK, PAULETTE R. RENALDO, BEVERLY A. KINNEY, SARAH
E. TOLLNER, WILLIAM M. STANLEY AND ERIK M. POLKOWSKI.   

CANTOR, DOLCE & PANEPINTO, P.C., BUFFALO (SEAN COONEY OF COUNSEL), FOR
RESPONDENTS-RESPONDENTS COLLEEN M. SIENER, DAVID M. GUNNER, JAMES P.
DEPASQUALE, DAVID J. ARCARA, PAUL J. CLARKSON, DAWN M. SPIRES, LYNN M.
KRAJACIC, LEON E. BERNER, JULIE L. LATHROP AND MICHAEL J. SHERRY. 
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Appeal from an order of the Supreme Court, Erie County (Henry J. 
Nowak, Jr., J.), entered August 26, 2013 in a proceeding pursuant to
Election Law article 16.  The order dismissed the petition.  

It is hereby ORDERED that the order so appealed from is
unanimously affirmed without costs.

Memorandum:  Petitioners commenced this proceeding pursuant to
Election Law article 16 to invalidate as untimely a certificate of
authorization issued by the Erie County Democratic Party.  The
certificate of authorization designated a slate of 18 candidates, who
are among the respondents herein (hereafter, respondent candidates),
for various public offices at the Democratic Party primary election to
be held on September 10, 2013 and the general election to be held on
November 5, 2013.  Petitioners are rival candidates for the public
offices being sought by eight of the respondent candidates, and they
appeal from an order granting the respective motions of certain
respondents for summary judgment dismissing the petition against them
and sua sponte granting summary judgment dismissing the petition
against the remaining respondents.

As an initial matter, we agree with petitioners that they have
standing as aggrieved candidates to challenge the entire certificate
of authorization and that Supreme Court erred in determining
otherwise.  Although 10 of the respondent candidates listed on the
certificate of authorization are not seeking the same public office as
any petitioner, it is undisputed that each petitioner is seeking a
public office being sought by one of the respondent candidates listed
on the certificate of authorization.  Petitioners therefore have
standing as aggrieved candidates because “[t]he joinder of [several]
offices in a single [certificate of authorization] opens it to attack
by a rival candidate for [any] of the offices set forth in the
[certificate of authorization]” (Matter of Gorski v Griffin, 11 AD2d
637, 637; see Matter of Colaiacovo v Aberle, 10 AD3d 464, 465-466). 
Moreover, because “petitioners had sought to invalidate the entire
[certificate of authorization] which contained a slate of candidates,
including . . . [candidates] whom they had standing to challenge, the
petitioners also had standing to challenge the remaining candidates”
(Matter of Heitzner v Neglia, 196 AD2d 616, 617; see Election Law
§ 16-102 [1]). 

We conclude, however, that the court properly granted the motions
of certain respondents for summary judgment dismissing the petition
against them and sua sponte granted summary judgment dismissing the
petition against the remaining respondents.  It is undisputed that the
certificate of authorization had to be filed no later than July 15,
2013, and that the envelope used to mail the certificate of
authorization to the Erie County Board of Elections was postmarked on
July 16, 2013.  Although “failure to timely file a certificate of
authorization . . . constitute[s] a ‘fatal defect’ ” (Matter of
Plunkett v Mahoney, 76 NY2d 848, 850), respondents established that
the certificate was in fact timely filed within the meaning of
Election Law § 1-106 (1) because it was delivered to the United States
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Post Office on the evening of July 15, and the envelope was postmarked
on July 16 merely because of a clerical error (see generally Matter of
Montes-Amaya v Suffolk County Bd. of Elections, 33 AD3d 946, 947;
Matter of Coholan, 71 Misc 2d 196, 197, affd 41 AD2d 840, lv denied 33
NY2d 516).  In opposition, petitioners failed to raise a triable issue
of fact (see generally Zuckerman v City of New York, 49 NY2d 557,
562).

Entered:  September 13, 2013 Frances E. Cafarell
Clerk of the Court


