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Appeal from a judgment of the Supreme Court, Erie County (Ronald
H. Tills, A.J.), rendered December 23, 2005.  The judgment convicted
defendant, upon his plea of guilty, of burglary in the second degree.  

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed. 

Memorandum:  In appeal No. 1, defendant appeals from a judgment
convicting him upon his plea of guilty of burglary in the second
degree (Penal Law § 140.25 [2]), and in appeal No. 2, he appeals from
a judgment convicting him upon his plea of guilty of a separate charge
of burglary in the second degree (§ 140.25 [2]).  Contrary to the
contention of defendant in both appeals, his waiver of the right to
appeal was knowingly, voluntarily and intelligently entered (see
generally People v Lopez, 6 NY3d 248, 256).  We conclude, however,
that the valid waiver of the right to appeal does not encompass the
challenge to the severity of the sentence in each appeal inasmuch as
Supreme Court failed to advise defendant “that he was also waiving his
right to appeal the harshness of his sentence” (People v Pimentel, 108
AD3d 861, 862, lv denied 21 NY3d 1076; see People v Peterson, 111 AD3d
1412, 1412).  Nevertheless, on the merits, we conclude that the
sentence in each appeal is not unduly harsh or severe.
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