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Appeal froma judgnent of the Suprene Court, Erie County
(Christopher J. Burns, J.), rendered June 24, 2014. The judgment
convi cted defendant, upon a jury verdict, of assault in the first
degree and crim nal possession of a weapon in the third degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of assault in the first degree (Penal Law 8§ 120.10
[1]) and crim nal possession of a weapon in the third degree (8§ 265.02
[1]). We reject defendant’s contention that his conviction of assault
in the first degree is not supported by legally sufficient evidence of
a serious physical injury, which includes a physical injury that
causes “serious and protracted disfigurement” (8§ 10.00 [10]).

“A person is ‘seriously’ disfigured when a reasonabl e observer
would find [the person’s] altered appearance distressing or
obj ectionabl e” (People v MKinnon, 15 NYy3d 311, 315), and “the injury
nmust be viewed in context, considering its location on the body and
any relevant aspects of the victinms overall physical appearance”
(id.). Here, the evidence at trial established that defendant used a
box cutter to cut the victinis face and chest, resulting in a facia
wound that required five deep sutures and 20 superficial sutures to
close. The victimtestified at trial and Iifted his shirt to show the
jury a chest scar that was 12 centineters in length. The jury was
al so shown phot ographs taken approxi mately one nonth after the
incident that depicted scars on the victinms face and chest, and the
victimtestified that, despite sone healing, at the tinme of the tria
the scars were the sane length and width and equally as visible as
depicted in the photographs. Thus, the evidence established that the
victimsustained a permanent scar on his chest and a permanent facia
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scar that was slightly over three inches in length and was prom nently
| ocated on his cheek. Viewing the evidence in the |ight nost
favorabl e to the People (see People v Danielson, 9 NY3d 342, 349), we
conclude that the evidence is legally sufficient with respect to the
el ement of serious physical injury to support the conviction of
assault in the first degree (see People v Robinson, 121 AD3d 1405,
1407, |v denied 24 Ny3d 1221; see also People v Reitz, 125 AD3d 1425,
1425- 1426, |v denied 26 NY3d 934, reconsideration denied 26 NY3d 1091;
People v Irwin, 5 AD3d 1122, 1122, |v denied 3 NY3d 642).

W reject defendant’s contention that the verdict is against the
wei ght of the evidence with respect to assault in the first degree.
In particular, defendant contends that the People failed to prove that
he intended to cause a serious physical injury inasnmuch as the
evi dence established that the victinmis |lacerations were inflicted by
accident. It is well settled that a defendant nay be presuned to
intend the natural and probabl e consequences of his actions (see
Peopl e v Roman, 13 AD3d 1115, 1116, |v denied 4 NYy3d 802), and that
the elenment of intent may be inferred fromthe totality of defendant’s
conduct (see People v M ke, 283 AD2d 989, 989, |v denied 96 Ny2d 904).
Here, the Peopl e presented evidence establishing that defendant
attacked the unarnmed victimwi th a box cutter during a fist fight, and
t hereby established that defendant intended to cause serious physica
injury to the victim (see People v Marzug, 280 AD2d 974, 974, |v
denied 96 Ny2d 904). Contrary to defendant’s further contention, the
Peopl e di sproved the defense of justification beyond a reasonabl e
doubt (see People v Gaines, 26 AD3d 269, 270, |v denied 6 NY3d 847).
Thus, viewing the evidence in light of the elenments of assault in the
first degree as charged to the jury (see Danielson, 9 NYy3d at 349), we
conclude that the verdict is not against the weight of the evidence
(see generally People v Bl eakl ey, 69 Ny2d 490, 495).

Def endant further contends that he was denied a fair trial by
prosecutorial msconduct. Initially, we note that defendant failed to
preserve for our review his contentions that the prosecutor commtted
m sconduct during sunmation by inproperly shifting the burden of proof
and denigrating the defense (see People v Smth, 32 AD3d 1291, 1292,
v denied 8 NY3d 849). In any event, we conclude that the chall enged
remarks were “fair comrent upon the evidence” (People v Mulligan, 118
AD3d 1372, 1375, |v denied 25 Ny3d 1075), did not exceed the broad
bounds of rhetorical coment perm ssible in summtion, and constituted
a fair response to defense counsel’s summati on (see People v Love, 134
AD3d 1569, 1570, |v denied 27 Ny3d 967). W reject defendant’s
contention that he was denied a fair trial by the remaining instances
of prosecutorial msconduct. Specifically, the prosecutor on
sumation did not msstate the law with respect to justification, and
we note that Suprenme Court instructed the jury that it should accept
the |l aw as charged by the court (see People v Lopez, 96 AD3d 1621,
1623, |v denied 19 NY3d 998). Although we agree with defendant that
the prosecutor’s characterization of defendant’s testinony as a
“manuf actured story” was inproper (see People v Mdirgan, 111 AD3d 1254,
1255; People v Seeler, 63 AD3d 1595, 1596, |v denied 13 NY3d 838), we
conclude that this single instance of m sconduct, which was underm ned
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by a successful defense objection, did not cause defendant such
substantial prejudice that he was denied a fair trial (see People v
Mani gat, 136 AD3d 614, 616, |v denied 27 Ny3d 1135; cf. People v
Giffin, 125 AD3d 1509, 1512).

Def endant al so failed to preserve for our review his contention
that he was not properly sentenced as a second fel ony of fender because
the People failed to conply with the procedural requirenents of CPL
400. 21 (see People v Butler, 96 AD3d 1367, 1368, |v denied 20 Ny3d
931). In any event, that contention is wthout nerit. Defense
counsel admtted that defendant had a prior felony conviction (see
People v Califano, 84 AD3d 1504, 1506-1507, |v denied 17 Ny3d 805),
and the record establishes that defendant had an opportunity to
controvert the allegations in the second felony offender statenent but
did not do so (see People v Brown, 140 AD3d 1740, 1741; People v
Hughes, 28 AD3d 1185, 1185, |Iv denied 7 NY3d 790). W therefore
conclude that, “under the circunstances presented here, . . . there
was the requisite substantial conpliance with CPL 400.21” (People v
Irvin, 111 AD3d 1294, 1297, |v denied 24 NY3d 1044, reconsideration
deni ed 26 NY3d 930; see generally People v Bouyea, 64 Ny2d 1140,
1142).

Ent er ed: Decenber 23, 2016 Frances E. Caf arel
Cerk of the Court



