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Appeal from a judgnment of the Onondaga County Court (Thomas J.
Mller, J.), rendered Novenber 26, 2013. The judgnent convicted
def endant, upon a jury verdict, of nurder in the second degree and
crimnal possession of a weapon in the second degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of nmurder in the second degree (Penal Law § 125.25
[1]) and crim nal possession of a weapon in the second degree
(8 265.03 [3]). Although we agree with defendant that certain actions
of the prosecutor during the grand jury proceedi ngs were inproper, we
conclude that County Court properly determ ned that the exceptiona
remedy of dismssal of the indictnment is not warranted (see generally
Peopl e v Huston, 88 Ny2d 400, 409; People v Elioff, 110 AD3d 1477,
1477-1478, |v denied 22 NY3d 1040). To the extent that defendant
chal I enges the sufficiency of the evidence before the grand jury, that
contention is “not reviewable on this appeal fromthe ensuing judgnent
based upon legally sufficient trial evidence” (People v Edgeston, 90
AD3d 1535, 1535-1536, |v denied 19 NY3d 973). Furthernore, view ng
the evidence in light of the elenents of the crinmes as charged to the
jury (see People v Danielson, 9 NY3d 342, 349), we reject defendant’s
contention that the verdict is against the weight of the evidence (see
general ly People v Bl eakl ey, 69 Ny2d 490, 495).

Contrary to defendant’s contention, the court did not err in
all owi ng the prosecutor to introduce, on redirect exam nation, the
prior consistent statenent of a prosecution wtness. Even assum ng,
arguendo, that the court erred in allow ng the prior consistent
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statenent under the rationale that the trial testinony of the wtness
was “assailed—either directly or inferentially—as a recent
fabrication” by defense counsel on cross-exam nation (People v
McDani el , 81 Ny2d 10, 18), we conclude that the court properly

determ ned, as a second rationale, that defense counsel had opened the
door to that testinony on cross-exam nation (see People v Mel endez, 55
NY2d 445, 451). It is well established that “[wjhere . . . the
opposi ng party ‘opens the door’ on cross-exam nation to matters not

t ouched upon during the direct exam nation, a party has the right on
redirect ‘to explain, clarify and fully elicit [the] question only
partially exam ned’ on cross-examnation” (id.). “[A] trial court
shoul d deci de ‘ door-opening’ issues in its discretion, by considering
whet her, and to what extent, the evidence or argunment said to open the
door is inconplete and m sl eading, and what if any otherw se

i nadm ssi bl e evidence is reasonably necessary to correct the

m sl eadi ng i npression” (People v Massie, 2 NY3d 179, 184). |In our
view, once defense counsel elicited selected portions of the prior
statenent of the witness on cross-exam nation, the prosecutor was free
to elicit the balance of the statenent in order to give the evidence
before the jury its full and accurate context. Contrary to
defendant’s further contention on this point, the court “all ow ed]
[only] so much additional evidence to be introduced on redirect as

[ was] necessary to ‘neet what ha[d] been brought out in the neantine
upon the cross-exanm nation’ ” (Ml endez, 55 Ny2d at 452).

Contrary to the contention of defendant, he received effective
assi stance of counsel (see generally People v Baldi, 54 Ny2d 137,
141). Defense counsel’s failure to obtain an expert on identification
evi dence does not constitute ineffective assistance of counse
i nasmuch as “ ‘[d] efendant has not denonstrated that such testinony
was available, that it would have assisted the jury inits
determi nation or that he was prejudiced by its absence’ ” (People v
Jurgensen, 288 AD2d 937, 938, |v denied 97 Ny2d 684). Furthernore,
“[d] efense counsel’s failure to request a m ssing w tness charge did
not constitute ineffective assistance of counsel [inasnmuch as t]here
was no indication that the witness would have provided noncunul ative
testinmony favorable to the People” (People v Smth, 118 AD3d 1492,
1493, |Iv denied 25 Ny3d 953). Lastly, defendant failed to denonstrate
t he absence of strategic or other legitimate explanations for
counsel’s alleged error in failing to request an “expanded” single
eyewi tness jury instruction (see generally People v Stanley, 108 AD3d
1129, 1130, lv denied 22 NY3d 959).

Def endant al so contends that he was deprived of a fair trial
based on inproper remarks fromthe prosecutor during the cross-
exam nation of w tnesses and during opening and cl osing statenents.
Def endant failed to preserve his contention for our review with
respect to many of the instances of alleged m sconduct (see CPL 470.05
[2]). [In any event, we reject defendant’s contention inasmuch as
“[r]eversal on grounds of prosecutorial msconduct ‘is mandated only
when t he conduct has caused such substantial prejudice to the
def endant that he has been denied due process of law " (People v
Rubin, 101 AD2d 71, 77, |v denied 63 Ny2d 711). To the extent that
any of the prosecutor’s comments during opening or closing statenents
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exceeded the bounds of propriety, we conclude that they “ ‘were not so
pervasi ve or egregious as to deprive defendant of a fair trial’ ”
(Peopl e v Jackson, 108 AD3d 1079, 1080, |v denied 22 NY3d 997). W
rej ect defendant’s further contention that the photo array shown to
two Wi tnesses was unduly suggestive inasnmuch as it did not “create a
substantial |ikelihood that the defendant woul d be singled out for
identification” (People v Chipp, 75 Ny2d 327, 336, cert denied 498 US
833). Additionally, we conclude that the sentence is not unduly harsh
or severe.

Defendant failed to preserve for our review his contentions in
his pro se supplenental brief concerning the court’s questioning of
potential jurors, and we decline to exercise our power to review those
contentions as a matter of discretion in the interest of justice (see
CPL 470.15 [6] [a]).

Contrary to defendant’s further contention in his pro se
suppl emental brief, we conclude that he failed to satisfy his burden
of comng forward with substantial evidence that he was absent from a
mat erial stage of the trial (see People v Andrew, 1 NY3d 546, 547;
Peopl e v Chacon, 11 AD3d 906, 907, Iv denied 3 NY3d 755). “The
absence of a notation in the record indicating that defendant was
present is not sufficient to denonstrate that he was not present”
(People v Martin, 26 AD3d 847, 848, affd sub nom People v Kisoon, 8
NY3d 129). |In any event, the bench and sidebar conferences referenced
by defendant in his pro se supplenental brief “did not inplicate his
pecul i ar know edge or otherw se present the potential for his
meani ngf ul participation” (People v Fabricio, 3 NY3d 402, 406). As a
consequence, contrary to defendant’s final contention in his pro se
suppl emrental brief, there is no reason to renmt this matter for a
reconstruction hearing (see People v Foster, 1 NY3d 44, 49).

Ent er ed: Decenber 23, 2016 Frances E. Caf ar el
Cerk of the Court



