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Appeal froma judgnent of the Suprene Court, Erie County
(Christopher J. Burns, J.), rendered October 28, 2014. The judgnent
convi cted defendant, upon a jury verdict, of burglary in the second
degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of burglary in the second degree (Penal Law
§ 140.25 [2]). Defendant contends that Supreme Court failed to conply
with the mandatory requirenents of CPL article 730, and thus denied
hi m due process of law and erred in finding himconpetent to stand
trial. At the outset, we note that defendant was not required to
preserve that contention for our review (see People v Armin, 37 NY2d
167, 172; People v Wnebrenner, 96 AD3d 1615, 1615-1616, |v denied 19
NY3d 1029; People v Meurer, 184 AD2d 1067, 1068, |v dism ssed 80 Ny2d
835, |Iv denied 80 Ny2d 907). Nonethel ess, we conclude that the record
contains no indication that the court failed to conply with the
requi renments of CPL article 730 (see generally Wnebrenner, 96 AD3d at
1616). Upon determ ning that defendant may be an incapacitated
person, the court properly issued an order of exam nation (see CPL
730.30 [1]). Contrary to defendant’s contention, the order of
exam nation was “issued to an appropriate director” (CPL 730.10 [2]),
inasmuch as it was issued to “the director of community nental health
services of the county where the crimnal action [was] pending” (22
NYCRR 111.2 [a]).

Def endant further contends that the experts who testified at a
conpet ency hearing were not specialists in the field of devel opnent al
disabilities and therefore were not qualified to offer an opinion
whet her defendant was an incapacitated person. W reject that
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contention. The director appointed two psychiatrists to exam ne

def endant (see CPL 730.20 [1]), and at a conpetency hearing held upon
defendant’s notion (see CPL 730.30 [2]), the parties stipulated to the
qgualifications and expertise of the psychiatric exam ners to obviate
the need for an extensive evaluation of their credentials (see
general ly People v Vandemark, 225 AD2d 716, 716, |v deni ed 88 Ny2d
943). Indeed, we note that one of those psychiatrists testified that
he worked specifically with persons who suffer from devel opnent al
disabilities and routinely performed nental conpetency eval uations on
such persons.

Contrary to defendant’s further contention, the statute does not
require the court to issue a witten decision containing any
particular findings. After reviewng the evidence presented at the
hearing, the court, being “satisfied that the defendant is not an
i ncapaci tated person,” properly ordered the crimnal action to proceed
(CPL 730.30 [2]).

Def endant failed to preserve for our review his challenge to the
| egal sufficiency of the evidence that he unlawfully entered a
dwel ling (see People v Gray, 86 Ny2d 10, 19). 1In any event, we
conclude that the conviction is supported by legally sufficient
evi dence (see generally People v Danielson, 9 Ny3d 342, 349). A
dwelling is “a building which is usually occupied by a person | odgi ng
therein at night” (Penal Law 8§ 140.00 [3]; see People v MCray, 23
NY3d 621, 625-626, rearg denied 24 NY3d 947), and this building was
used for that purpose. Although the building that defendant
unlawful ly entered contained a restaurant, at trial the People
i ntroduced photographs of the interior of the building that depicted
bedr oons, a bathroomw th shower, and a washer and dryer. Moreover
the restaurant’s owner testified that he, his wife, and his son sl ept
in the building every night, including the night of the burglary.

We concl ude that defendant failed to preserve his further
contention that Penal Law 8 140.25 (2) is unconstitutionally vague as
applied to himinasmuch as he did not nove to disniss the indictnent
on that ground (see People v lannelli, 69 Ny2d 684, 685, cert denied
482 US 914; People v Knapp, 79 AD3d 1805, 1807, |v denied 17 NY3d
807) .

Finally, defendant’s sentence is not unduly harsh or severe.

Ent er ed: Decenber 23, 2016 Frances E. Caf ar el
Cerk of the Court



