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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

QUI NTIN A. NOALIN, DEFENDANT- APPELLANT.
(APPEAL NO. 1.)

THE ABBATOY LAWFIRM PLLC, ROCHESTER (DAVID M ABBATOY, JR, OF
COUNSEL), FOR DEFENDANT- APPELLANT.

QUI NTI'N A. NOALI N, DEFENDANT- APPELLANT PRO SE

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (NANCY G LLI GAN OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Monroe County Court (Patricia D
Mar ks, J.), rendered Cctober 15, 2010. The judgnent convicted
def endant, upon his plea of guilty, of crimnal possession of a
controll ed substance in the third degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menmorandum I n appeal No. 1, defendant appeals from a judgnent
of Monroe County Court (Marks, J.) convicting himupon his plea of
guilty of crimnal possession of a controlled substance in the third
degree (Penal Law 8§ 220.16 [12]) and, in appeal No. 2, he appeals from
a decision and order of the sane court (Argento, J.), which denied his
CPL article 440 notion to vacate the judgnment of conviction in appea
No. 1. 1In appeal No. 3, defendant appeals from another judgnment of
the sane court (Pianpiano, J.), convicting himupon a jury verdict of
crimnal possession of a controlled substance in the third degree
(8 220.16 [1]), and crimnal possession of a controlled substance in
the fourth degree (8 220.09 [1]).

I n appeal No. 1, defendant contends in his pro se suppl enental
brief that the court erred in failing to conduct a sufficient inquiry
pursuant to People v Qutley (80 NY2d 702) into his violation of the
conditions of the plea agreenent and drug treatnent court contract
bef ore i nposing an enhanced sentence (see People v Goree, 107 AD3d
1568, 1568, |v denied 21 NY3d 1074; see generally People v Scott, 101
AD3d 1773, 1774-1775, |v denied 21 NY3d 1019). Defendant failed to
preserve that contention for our review (see CPL 470.05 [2]). In any
event, defense counsel conceded that defendant had been rearrested in
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violation of the conditions of his plea agreenment, and thus the court
had no duty to conduct a further inquiry (see People v Harris, 197
AD2d 930, 930, |v denied 82 NY2d 850). Defendant further contends in
his pro se supplenental brief with respect to appeal No. 1 that the
court erred in termnating his drug court placenent because the drug
court contract did not contain a no-rearrest clause. That contenti on,
however, is belied by the drug court contract in the record before us.

Wth respect to appeal No. 2, we reject defendant’s contention in
his pro se supplenmental brief that the court erred in denying w thout
a hearing his notion pursuant to CPL article 440. 1In that notion,
def endant contended that trial counsel in appeal No. 1 was ineffective
in failing to challenge the court’s determ nation that defendant
violated the conditions of his drug court contract. That contention,
however, is based on defendant’s contention that there was no cl ause
in the drug court contract prohibiting rearrest, which, as noted
above, is belied by the record. The court therefore had discretion to
deny the notion pursuant to CPL 440.30 (4) (d), because “the
al l egations essential to support the notion are contradicted by the
record and there is no reasonable possibility that they are true”
(People v Bonilla, 6 AD3d 1059, 1061; see People v Crenshaw, 34 AD3d
1315, 1316, |v denied 8 NY3d 879).

Wth respect to appeal No. 3, defendant contends in his nain
brief that the part of the judgnent convicting himof crimna
possession of a controlled substance in the third degree is not
supported by legally sufficient evidence that he intended to sell the
cocaine, and that the verdict is contrary to the weight of the
evi dence for the sanme reason. Initially, we reject the contention of
the People that defendant failed to preserve that contention for our
review, and we concl ude that defendant incorrectly concedes this issue
on appeal. The Court of Appeals has “held that where[, as here,] the
trial court reserves decision on a defendant’s notion to dismss, the
preservation rules do not bar review of defendant’s claini that the
evidence is legally insufficient (People v N cholson, 26 NY3d 813,
830; see People v Payne, 3 NY3d 266, 273, rearg denied 3 NY3d 767;
Peopl e v Wbbi nk, 120 AD3d 1574, 1574-1575; People v Evans, 59 AD3d
1127, 1127, |v denied 12 NY3d 815).

Nevert hel ess, we conclude that the evidence is legally sufficient
to establish defendant’s intent to sell the drugs (see People v King,
137 AD3d 1572, 1573-1574, |v denied 27 NY3d 1134; see generally People
v Bl eakl ey, 69 Ny2d 490, 495). Furthernore, with respect to
defendant’s contention that the verdict under both counts of the
indictment is contrary to the weight of the evidence, view ng the
el ements of the crinmes as charged to the jury (see People v Daniel son,
9 NY3d 342, 349), we further conclude that the verdict is not against
t he wei ght of the evidence (see People v Freeman, 28 AD3d 1161, 1162,
v denied 7 NY3d 788; see generally Bl eakley, 69 Ny2d at 495).

Wth respect to appeal No. 3, defendant further contends in his
main brief that the court erred in its Sandoval ruling. “By failing
to object to the court’s ultimte Sandoval ruling, defendant failed to
preserve that contention for our review (People v Poole, 79 AD3d
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1685, 1685, |v denied 16 NY3d 862; see People v Taylor, 140 AD3d 1738,
1739; People v Kelly, 134 AD3d 1571, 1572, |v denied 27 NY3d 1070).

In any event, any error in the court’s Sandoval ruling is harm ess

i nasmuch as the evidence of defendant’s guilt is overwhel m ng, and
there is no significant probability that defendant woul d have been
acquitted but for the error (see People v Arnold, 298 AD2d 895, 896,

I v deni ed 99 Ny2d 580; see generally People v Gant, 7 NY3d 421,

424- 425) .

Wth respect to appeal No. 3, defendant al so contends in his main
brief that he was denied effective assistance of counsel because his
attorney failed to request a lesser included offense with respect to
the first count of the indictnment. It is well settled that, in order
“[t]o prevail on a claimof ineffective assistance of counsel, it is
i ncunbent on defendant to denonstrate the absence of strategic or
other legitinmate explanations” for defense counsel’s allegedly
deficient conduct (People v Rivera, 71 NY2d 705, 709; see People v
Benevento, 91 NY2d 708, 712; People v Schunmaker, 136 AD3d 1369, 1372,
| v denied 27 NY3d 1075, reconsideration denied 28 NY3d 974), and
defendant failed to make such a showi ng here. Indeed, we note that
counsel explained his strategy on the record when he declined to
request the |l esser included offense at issue, and thus defendant’s
current contention is no nore than a nere “di sagreenent with tria
strategy, which does not constitute ineffective assistance of counsel”
(Peopl e v Cheatom 295 AD2d 959, 960, |v denied 98 NY2d 729; see
People v Flores, 84 Ny2d 184, 187; Rivera, 71 NYy2d at 708-709).

In his main and pro se supplenmental briefs, defendant nakes
further clainms of ineffective assistance of counsel in all three
appeals. W conclude with respect to all of defendant’s clains of
all eged ineffective assistance of counsel that the evidence, the |aw,
and the circunstances of this case, viewed in totality and as of the
time of the representation, establish that defendant received
nmeani ngf ul representation (see generally People v Baldi, 54 Ny2d 137,
147) .

Def endant al so contends in his main brief that the court punished
him for exercising his right to trial in appeal No. 3. Contrary to
the People’s contention, “the record establishes that this issue is
preserved for our review, the court ‘was aware of, and expressly
deci ded, the [issue] raised on appeal’ ” (People v Collins, 106 AD3d
1544, 1546, |v denied 21 NY3d 1072, quoting People v Hawkins, 11 NY3d
484, 493). Neverthel ess, we conclude that the sentence does not
constitute a punishnment for defendant’s exercise of his right to go to

trial. * ‘Gven that the quid pro quo of the bargai ning process wll
al nost necessarily involve offers to noderate sentences that
ordinarily would be greater . . . it is . . . to be anticipated that

sent ences handed out after trial may be nore severe than those
proposed in connection with a plea” ” (People v Smth, 21 AD3d 1277,
1278, |Iv denied 7 NY3d 763, quoting People v Pena, 50 Ny2d 400, 412,
rearg denied 51 Ny2d 770). W take particular note that the court
specifically stated that it was not punishing defendant for exercising
his right to go to trial. In addition, “although the appeal by

def endant from the judgnent convicting himof the predicate conviction
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upon which his adjudication as a second felony offender is based

remai n[ed] pending [at the tinme of sentencing],” we neverthel ess
reject his contention in his pro se supplenental brief that “the court
coul d not use that conviction as the basis for that adjudication”
(People v Bailey, 90 AD3d 1664, 1666, |v denied 19 NY3d 861). Wth
respect to defendant’s contention in appeal No. 3, which is raised in
his pro se supplenental brief, that the court erred in inposing a fine
wi t hout hol ding a hearing or otherw se determ ning that the anount of
the fine corresponded to defendant’s gain fromthe offense, “ ‘[a]
fine for a felony, when initially authorized by article 60, nay be

i nposed, irrespective of whether the defendant gai ned noney or
property [L. 1977, c. 352; (Penal Law) 8§ 80.00]" ” (People v

McFarl ane, 18 AD3d 577, 578, |v denied 5 NY3d 791, quoting WIliam C.
Donni no, Practice Comentary, MKinney' s Cons Laws of NY, Book 39,
Penal Law art 80, at 5; see People v Otiz [appeal No. 1], 104 AD3d
1202, 1203). The sentence is not unduly harsh or severe.

We have consi dered defendant’s remaining contentions in all three
appeals in his main and pro se supplenental briefs, and we concl ude
t hat none warrant reversal or nodification of the judgnents or order.

Ent er ed: Decenber 23, 2016 Frances E. Caf arel
Cerk of the Court



