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Appeal from an order of the Suprene Court, Monroe County (Renee
Forgensi Mnarik, A J.), entered January 12, 2016. The order denied
the notion of defendants MLane Conpany, Inc., Transco, Inc. and
Steven M Peppenelli for summary judgnent dism ssing the anended
conpl ai nt.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the |aw by granting the notion of defendants
McLane Conpany, Inc., Transco, Inc., and Steven M Peppenelli in part
and di sm ssing the anended conplaint, as anplified by the bill of
particul ars, against themw th respect to the permanent consequentia
[imtation category of serious injury within the neaning of Insurance
Law 8 5102 (d) and as nodified the order is affirnmed w thout costs.

Menmorandum  Plaintiff comrenced this action seeking damages for
injuries that she allegedly sustained as the result of a notor vehicle
collision. Follow ng discovery, MLane Conpany, Inc., Transco, Inc.,
and Steven M Peppenelli (defendants) noved for summary judgnent
di sm ssing the anended conpl ai nt agai nst them on the ground that
plaintiff did not sustain a serious injury within the neaning of
| nsurance Law 8 5102 (d).

Contrary to defendants’ contention, we conclude that Suprene
Court properly denied their notion with respect to the 90/ 180-day
category of serious injury. Defendants’ own subm ssions establish
that plaintiff sustained “a nedically determ ned injury or inpairmnent
of a non-permanent nature” (Insurance Law 8 5102 [d]), i.e., a
| umbosacral nyofascial sprain or strain (see Cook v Peterson, 137 AD3d
1594, 1598), and defendants’ subm ssion of plaintiff’s deposition
testinmony “fails to establish as a matter of law that plaintiff was
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not ‘curtailed fromperformng [her] usual activities to a great
extent rather than sone slight curtailnment’ ” (Wnslow v Callaghan,
306 AD2d 853, 854; see Cook, 137 AD3d at 1598).

Contrary to defendants’ further contention, we conclude that the
court properly denied their notion with respect to the significant
[imtation of use category. Even assum ng, arguendo, that defendants
made “a prinma facie showing that plaintiff’'s alleged injuries did not
satisfy [the] serious injury threshold” with respect to that category
(Pomrel |l s v Perez, 4 NY3d 566, 574), we conclude that plaintiff’'s
submi ssions in opposition to the notion raised an issue of fact.

Those subm ssions included an expert’s finding of at |east 50% | oss of
range of notion in plaintiff’s [unbar spine (see Toure v Avis Rent A
Car Sys., 98 Ny2d 345, 350), along with an affirmation from
plaintiff’s physician opining within a reasonabl e degree of nedica
certainty that the notor vehicle accident caused her injuries,

i ncluding a bulging disc, an annular tear, and other spinal conditions
reveal ed by an imaging study, and ultimately resulted in her limted
range of notion (see generally Pommells, 4 NY3d at 579).

We nonet hel ess agree with defendants that the court erred in
denying their notion with respect to the permanent consequentia
[imtation category. W therefore nodify the order accordingly.

Def endants net their initial burden by submtting evidence that
plaintiff had returned to work full tine and recovered nearly ful
range of notion in her lunbar spine, along with the report of an

i ndependent nedi cal exam ner who concluded that plaintiff’s injuries
were not permanent (see Gates v Longden, 120 AD3d 980, 982). In
opposition, plaintiff failed to submt objective proof of a pernmnent
injury (see id.; Feggins v Fagard, 52 AD3d 1221, 1223).
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