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Appeal , by perm ssion of a Justice of the Appellate D vision of
the Suprenme Court in the Fourth Judicial Departnment, from an order of
the Cattaraugus County Court (Ronald D. Ploetz, J.), entered February
19, 2014. The order denied the notion of defendant to set aside his
sentence pursuant to CPL 440. 20.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |Iaw by granting defendant’s notion in part
and the judgnent rendered Septenber 5, 2000 is nodified by directing
that the sentences inposed on counts 4, 6, 7, and 9 shall run
concurrently with the sentences inposed on counts 1 and 2; the
sentence inposed on count 11 shall run concurrently with the sentence
i nposed on count 2; and the sentences inposed on counts 12 through 14
shall run concurrently with the sentences inposed on counts 1, 2, 4,
6, 7, 9 and 11, and as nodified the order is affirned.

Menorandum  Def endant appeals from an order denying his notion
pursuant to CPL 440.20 seeking to set aside the sentence inposed on
himw th respect to a Septenber 2000 conviction of two counts of
burglary in the first degree (Penal Law 8 140.30 [2], [3] [counts 1
and 2, respectively]), two counts of assault in the first degree
(8 120.10 [1], [4] [counts 4 and 6, respectively]), two counts of
assault in the second degree (8 120.05 [1], [6] [counts 7 and 9,
respectively]), one count of reckless endangernent in the first degree
(8 120.25 [count 11]), and three counts of crimnal possession of a
weapon in the third degree ([CPW3d] 8§ 265.02 [1] [counts 12 through
14]). We note that all references to count nunbers refer to the
counts as submtted to the jury. At sentencing and resentencing,
County Court (H nelein, J.) inposed various ternms of incarceration on
t he various counts and directed that the sentences run as foll ows:
the sentences on the burglary counts would run concurrently with each
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ot her; the sentences on the first-degree assault counts would run
concurrently with each other but consecutively to the burglary
sentences; the sentences on the second-degree assault counts would run
concurrently with each other but consecutively to the sentences

i nposed on the burglary counts and the first-degree assault counts;
the sentence on the reckl ess endangernent count would run
consecutively to the sentences on the burglary and all assault counts;
and the CPW 3d sentences would run concurrently with each other but
consecutively to the sentences inposed on all other counts. Defendant
now contends that the court (Ploetz, J.) erred in denying his CPL

440. 20 notion chal l enging the inposition of consecutive sentences, and
we agree.

We note at the outset that the court erred in denying the notion
on the ground that this Court had affirnmed the legality of the
sentence on direct appeal (People v Plunme, 306 AD2d 916, |v denied 100
NY2d 644), as well as when considering and denyi ng defendant’s
petition for a wit of error coramnobis (see People v Plune, 12 AD3d
1206, |v denied 4 NY3d 856). “Mandatory denial of a notion pursuant
to CPL 440.20 is required only when the issue ‘was previously
determ ned on the nmerits upon an appeal fromthe judgnment or
sentence’ ” (People v Povoski, 111 AD3d 1350, 1351, quoting CPL 440. 20
[2]). As the People correctly conceded in opposition to defendant’s
CPL article 440 notion, defendant never challenged the legality of his
sentence on direct appeal, and our decision did not explicitly find
the sentence to be legal (Plunme, 306 AD2d at 916-918). Contrary to
t he People’s contention, defendant did not challenge the legality of
t he sentence when he previously sought a wit of error coram nobis,
and this Court did not render any determ nation on the legality of the
sentence when we denied the wit (Plume, 12 AD3d at 1206). In his
coram nobi s application, defendant contended only that appellate
counsel was ineffective in failing to challenge the legality of the
sentence, and the Court of Appeals has established that such a
contention is categorically distinct froma challenge to the legality
of the sentence itself (see People v Borrell, 12 Ny3d 365, 367-370).
In any event, as noted above, even if defendant had chal |l enged the
legality of the sentence on a prior collateral challenge to the
j udgment of conviction, denial of defendant’s notion on that ground is
not mandatory (see Povoski, 111 AD3d at 1351).

Wth respect to the nerits, “[t]he Penal Law provides that
concurrent sentences must be inposed ‘for two or nore of fenses
commtted through a single act or om ssion, or through an act or
om ssion which in itself constituted one of the offenses and al so was
a material elenent of the other’ ” (People v Laureano, 87 Ny2d 640,
643, quoting Penal Law 8 70.25 [2]). In other words, concurrent
sentencing is required if “the actus reus elenent is, by definition,
the sane for both offenses (under the first prong of the statute), or
if the actus reus for one offense is, by definition, a nmateria
el enent of the second of fense (under the second prong)” (id.). “The
def endant benefits if either prong is present, and the prosecution’s
burden is to counternmand both prongs” (People v Day, 73 NY2d 208,
211).
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Appl ying those rules, we agree with defendant that the sentence
i nposed on count 4, for first-degree assault under Penal Law 8§ 120.10
(1), which requires serious physical injury to any other by neans of a
deadl y weapon or dangerous instrument, nmust run concurrently with the
sentence inposed on count 1, for burglary under section 140.30 (2),
whi ch requires that the perpetrator cause physical injury to a
nonparticipant in the crine. W further conclude that the sentence
i nposed on count 4 rnust run concurrently with the sentence inposed on
count 2, for burglary under section 140.30 (3), which requires that
t he perpetrator use or threaten the i medi ate use of a dangerous
instrument. In instructing the jury, the trial court did not
designate any particular victimor any particul ar weapon as the
subj ect of either burglary count and, therefore, “[t]he sane conduct
resulting in defendant’s conviction [of first-degree assault] also
constituted the physical injury elenent of one count of burglary in
the first degree and the use of a dangerous instrunent el enent of the
ot her” (People v Anderson, 254 AD2d 701, 702, |v denied 92 Ny2d 980;
see People v Lenon, 38 AD3d 1298, 1299, |Iv denied 9 NY3d 846,
reconsi deration denied 9 NY3d 962; People v Plater, 235 AD2d 597, 598-
599, |v denied 89 Ny2d 1039). Contrary to the People’s contention, it
is inmpossible to ascertain fromthe record whether the burglary
convictions were based on defendant’s conduct in relation to any
particular victim and concurrent sentences are required where, as

here, “it is inpossible to determ ne whether the act that fornmed the
basis for the jury’'s guilty verdict on [one] count . . . was also .
the . . . act[] that forned the basis for its guilty verdict on

tanother] count” (People v Alford, 14 NY3d 846, 848; see People v
Par ks, 95 Ny2d 811, 815; People v Jeanty, 268 AD2d 675, 680, |v denied
94 Ny2d 945, 949).

We further agree with defendant that the sentence inposed on
count 6, for first-degree assault under Penal Law 8§ 120.10 (4), which
requires physical injury to a nonparticipant during the comm ssion or
attenpted conm ssion of a felony, nust run concurrently with the
sentences inposed on counts 1 and 2, for burglary. Inasnuch as the
court did not specify the underlying burglary upon which the felony
assault under count 6 was predicated, and “[t]he fel ony upon which
[the] felony assault is predicated is a material elenment of that
crime,” the sentences inposed for the burglaries nust run concurrently
with the sentence inposed for felony assault under count 6 (People v
Ahedo, 229 AD2d 588, 589, |v denied 88 Ny2d 964; see People v
Faul kner, 36 AD3d 951, 953, |Iv denied 8 NY3d 922; People v WI i ans,
275 AD2d 967, 967).

Def endant additionally contends that the sentences on counts 12
t hrough 14, convicting himof CPW3d, must run concurrently with the
sent ences inmposed on counts 1, 2, 4, and 6, covering the charges for
burglary and first-degree assault. W agree. Were, as here, a
person is convicted both of crimnally possessing a weapon “w th
intent to use the sane unlawful |y agai nst another” (Penal Law § 265.01
[2]; see 8§ 265.02 [1]), and of substantive crines involving the
unl awf ul use of that weapon agai nst another, consecutive sentencing is
permtted only when the People “establish that [the defendant]
possessed the [weapon] with a purpose unrelated to his intent to
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[conmt the substantive crines]” (People v Hamlton, 4 NY3d 654, 658;
see People v Wight, 19 Ny3d 359, 365). At trial, “the People neither
al | eged nor proved that defendant’s possession [of the weapons] was
mar ked by an unlawful intent separate and distinct fromhis intent to
[commt the substantive crinmes]” (Wight, 19 NY3d at 367). Thus,
“because the cring[s] of [third-]degree weapon possessi on [were]

conpl eted only upon the [occurrence of the substantive crines], [the
court] erred in inmposing consecutive sentences” (id. at 367; see
Ham | ton, 4 NY3d at 659).

Finally, although not raised by defendant on this appeal, there
are several other illegal aspects of the sentence that we *cannot
permt . . . to stand” (People v Abuhanra, 107 AD3d 1630, 1631, |v
deni ed 22 NY3d 1038). Specifically, the sentence inposed on count 7,
for second-degree assault under Penal Law 8§ 120.05 (1), which requires
physical injury to another person, nust run concurrently with the
sentences inposed on the burglary counts inasnmuch as it is inpossible
to determ ne whether the victimof the assault in count 7 was separate
and distinct fromthe victimof the physical injury underlying count
1; it is also inpossible to determ ne whether the victimof the
assault in count 7 received that injury through the use of the
dangerous instrunment underlying count 2 (see Anderson, 254 AD2d at
702; Ahedo, 229 AD2d at 589; see also Alford, 14 NY3d at 848; Parks,
95 Ny2d at 815; Jeanty, 268 AD2d at 680). Mbreover, because the
burglary was the predicate for the second-degree fel ony assault
convi ction under count 9, we conclude that the sentence inposed on
count 9 nust run concurrently with the sentences inposed on counts 1
and 2, i.e., the burglary counts (see Ahedo, 229 AD2d at 589).

We further conclude that the sentence inposed on count 11, for
reckl ess endangernent, nmust run concurrently with the sentence inposed
on count 2, for burglary under Penal Law 8 140.30 (3) inasnmuch as “the
sane conduct which resulted in defendant’s conviction [of reckless
endangernment] established that he used a dangerous instrunment to
commt the burglary” (Plater, 235 AD2d at 599; see also Alford, 14
NY3d at 848; Parks, 95 NY2d at 815). Finally, for the reasons stated
above, we conclude that the sentences inposed on counts 12 through 14,
for CPW3d, nust run concurrently with counts 7 and 9, i.e., for
second- degree assault, and count 11, for reckl ess endangernent (see
Wight, 19 NY3d at 365; Ham lton, 4 NY3d at 658).

W therefore nodify the order and the judgment rendered Septenber
5, 2000 in accordance with our decision herein.

Ent er ed: Decenber 23, 2016 Frances E. Caf ar el
Cerk of the Court



