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ONE FLINT ST. LLC AND DHD VENTURES NEW YORK, LLC
PLAI NTI FFS- RESPONDENTS- APPELLANTS,

\% MEMORANDUM AND ORDER
EXXON MOBI L CORPORATI ON, EXXONMOBI L O L

CORPORATI QN, DEFENDANTS- APPELLANTS- RESPONDENTS,
ET AL., DEFENDANTS.

MCCUSKER, ANSELM , ROSEN & CARVELLI, P.C., NEWYORK CITY (PATRI Cl A
PREZ|I OSO OF COUNSEL), FOR DEFENDANTS- APPELLANTS- RESPONDENTS.

KNAUF SHAW LLP, ROCHESTER ( ALAN J. KNAUF COF COUNSEL), FOR
PLAI NTI FFS- RESPONDENTS- APPELLANTS.

Appeal and cross appeal froman order of the Suprene Court,
Monroe County (Ann Marie Taddeo, J.), entered March 4, 2016. The
order, inter alia, denied that part of plaintiffs’ cross notion
seeking partial summary judgnment, granted that part of plaintiffs’
cross notion seeking injunctive relief, and denied the cross notion of
def endant s Exxon Mbil Corporation and ExxonMbil G Corporation for
partial summary judgnent.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the | aw by denying plaintiffs’ cross notion in
its entirety and vacating the fourth ordering paragraph, and as
nodified the order is affirmed w thout costs.

Menorandum  Exxon Mobil Corporation and ExxonMbil Q|
Cor poration (defendants) appeal and plaintiffs cross-appeal from an
order that, inter alia, denied their respective cross notions seeking
partial summary judgnent on the issue whether plaintiffs are strictly
|iable as “di schargers” under Navigation Law 8 181 (1) for petrol eum
contami nation on two parcels of |and owned by plaintiffs, which were
part of the former oil refinery operations of defendants’ predecessor,
Vacuum G | Company. The order also granted that part of plaintiffs’
cross notion seeking injunctive relief, and denied that part of
def endants’ notion seeking | eave to amend their answer to include
clainms of spoliation of evidence.

In a prior appeal, we concluded that defendants are strictly
I iabl e as dischargers under Navigation Law 8 181 (1) (One Flint St.
LLC v Exxon Mobil Corp., 112 AD3d 1353, 1354, |v dism ssed 23 NY3d
998), and that “plaintiffs failed to neet their initial burden of
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establishing their entitlenment to partial summary judgnent on the

i ssue whether they are entitled to indemification rather than
contribution” inasmuch as plaintiffs “failed to elimnate any issue of
fact whether petrol eum products were di scharged during the period of
their ownership” of the parcels (id. at 1355). For reasons stated in
Suprene Court’s decision, we conclude that the court properly denied
those parts of the respective cross notions seeking partial summary

j udgment on the issue whether plaintiffs are strictly |liable as

di schargers under section 181 (1).

We agree with defendants, however, that the court erred in
granting that part of plaintiffs’ cross notion seeking a mandatory
injunction requiring defendants “to either commence the cl ean-up of
the site within a reasonable tinme of this order or immediately fund
same.” * ‘A mandatory injunction, which is used to conpel the
performance of an act, is an extraordinary and drastic renmedy which is
rarely granted and then only under the unusual circunstances where
such relief is essential to maintain the status quo pending trial of
the action” ” (Zoller v HSBC Mge. Corp. [USA], 135 AD3d 932, 933; see
Lexi ngton & Fortieth Corp. v Callaghan, 281 NY 526, 531), and that is
not the case here. W therefore nodify the order accordingly.

We reject defendants’ further contention that the court abused
its discretion in denying that part of their notion for |eave to anmend
their answer to all ege spoliation of evidence as part of the factual
recitation inasmuch as such an anmendnent is not necessary (cf. Otega
v City of New York, 9 NY3d 69, 73; see generally DeLormv Wgnans Food
Mkts., 185 AD2d 648, 648).

Ent er ed: Decenber 23, 2016 Frances E. Caf arel
Cerk of the Court



