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IN THE MATTER OF THE COMPULSORY ACCOUNTI NG OF

THE ADAM D. AND KRYSTYNA M DI OGUARDI LI VI NG

TRUST U A DTD. JANUARY 28, 1997.
------------------------------------------------ VEMORANDUM AND ORDER
NI COLE DI OGUARDI BECK, PETI TI ONER- APPELLANT,;

KRYSTYNA M DI OGUARDI, AS TRUSTEE OF THE ADAM D
AND KRYSTYNA M DI OGUARDI LIVING TRUST U A DTD
JANUARY 28, 1997, RESPONDENT- RESPONDENT.

M CHAEL J. Kl EFFER, ROCHESTER, FOR PETI TI ONER- APPELLANT.

VEEI NSTEI' N & RANDI SI, ROCHESTER (RI CHARD C. M LLER OF COUNSEL), FOR
RESPONDENT- RESPONDENT.

Appeal from an order of the Surrogate’s Court, Monroe County
(John M Owens, S.), entered May 11, 2015. The order, anong ot her
t hi ngs, ordered respondent to provide an accounting of the assets of
the Adam D. and Krystyna M Dioguardi Living Trust U A DID. January
28, 1997, fromthe date of death of Adam D. D oguardi .

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Petitioner, one of the two surviving children of
decedent, Adam D. Dioguardi, commenced this proceeding in Surrogate’s
Court seeking to conpel an accounting of the Adam D. and Krystyna M
D oguardi Living Trust U A DID. January 28, 1997 (Trust) fromthe tine
of decedent’s incapacitation. Decedent and respondent, who is
decedent’s third wife and surviving spouse, created the Trust on
January 28, 1997 and were naned grantors therein. It is undisputed
t hat decedent was rendered i ncapacitated by a stroke in January 2013.
During his incapacitation and before his death on April 13, 2014,
respondent nade various transfers of Trust property to herself and/or
third parties pursuant to her authority as trustee as well as pursuant
to her authority as decedent’s attorney-in-fact by virtue of a durable
power of attorney. The Surrogate granted the petition in part by
ordering respondent to provide an accounting only fromthe date of
decedent’s death. W affirm

Petitioner contends that the Surrogate abused his discretion in
refusing to order the accounting fromthe date of decedent’s
incapacity. W reject that contention. Contrary to petitioner’s
contention, the transactions undertaken by respondent as trustee
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bet ween the date of decedent’s incapacity and the date of his death
were entirely consistent wth decedent’s intent as evinced by “ ‘a
synpat hetic reading of the [Trust] as an entirety’ ” (Matter of
Reynol ds, 40 AD3d 320, 320, Iv denied 9 NY3d 807). W therefore see
no basis for disturbing the court’s order with respect to the tine
paranmeters of the accounting (see generally SCPA 2205 [1]; Matter of
Mastroi anni, 105 AD3d 1136, 1138).

Contrary to petitioner’s further contention, inasnuch as
respondent’s actions as trustee were consistent with decedent’s
interest and intentions, the Surrogate did not abuse his discretion in
denying petitioner’s request to disqualify respondent’s attorney, who
al so had represented decedent in preparing the Trust, based on an
al l eged conflict of interest (see Matter of Richardson, 43 AD3d 1352,
1353).

Ent er ed: Decenber 23, 2016 Frances E. Caf ar el
Cerk of the Court



