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Appeal from a judgnment of the Suprene Court, Monroe County (Al ex
R Renzi, J.), rendered Decenber 11, 2013. The judgnent convi cted
def endant, upon a jury verdict, of identity theft in the first degree
and fal sifying business records in the first degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
following a jury trial, of identity theft in the first degree (Pena
Law § 190.80 [1]) and falsifying business records in the first degree
(8 175.10), based on allegations that he applied for a credit card in
his grandfather’s nane and then either he or his acconplice used that
credit card to nake over $2,000 in cash withdrawals or gift card
purchases at two different Wal-Mart stores over the course of one
week. To the extent that defendant contends that the evidence is
legally insufficient to establish that the nmultiple uses of the credit
card were part of a single, intentional crine as opposed to separate
and distinct |esser crinmes, we conclude that defendant failed to
preserve that contention for our review by a tinely notion to dismss
directed at that specific deficiency in the proof (see People v Gay,
86 Ny2d 10, 19). Were we to reach the nerits of that contention, we
woul d conclude that there is sufficient evidence that the repeated use
of the credit card “was governed by a single intent and a genera
illegal design” (People v Cox, 286 Ny 137, 143, rearg denied 286 NY
706) .

In his pro se supplenmental brief, defendant contends that the
evidence is legally insufficient to establish that he assuned his
grandfather’s identity. That contention is also not preserved for our
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review (see Gray, 86 Ny2d at 19) and, in any event, we concl ude that
it lacks nerit (see People v Yuson, 133 AD3d 1221, 1222, |v denied 27
NY3d 1157).

Contrary to defendant’s contention, view ng the evidence in |ight
of the elenents of the crimes as charged to the jury (see People v
Dani el son, 9 NY3d 342, 349), we conclude that the verdict is not
agai nst the weight of the evidence with respect to defendant’s intent
to defraud, an elenment of both offenses (see generally People v
Bl eakl ey, 69 Ny2d 490, 495). Although the grandfather did not
testify, the evidence at trial established that defendant |acked the
grandfather’s perm ssion to apply for and use the credit card, thereby
establishing that defendant acted with an intent to defraud.
Def endant filed the application in the predawn hours of January 18,
2013 and, although he testified that he filed the application in the
presence of and with the perm ssion of his grandfather, defendant’s
sister, with whomthe grandfather |ived, testified that defendant did
not visit his grandfather during the entire nonth of January 2013.
Mor eover, the acconplice testified that defendant filed the
application online at his own residence w thout the grandfather’s
knowl edge or consent. Defendant and the acconplice admtted at tria
t hat they made over $1,000 in cash withdrawal s and that they used that
money to buy crack cocaine. Fromdocunentary exhibits and the
acconplice’s testinony, the People established that defendant and the
acconpl i ce purchased over $1,000 in gift cards, which they traded for

crack cocaine. In a recorded tel ephone call with his nother,
defendant attenpted to ensure that the grandfather would not testify
at trial, which would be illogical if, in fact, defendant had the

grandfather’s perm ssion to apply for and use the credit card.

Defendant failed to preserve for our review his contention that
Suprene Court inproperly limted defense counsel’s summation (see
People v Kinmmy, 137 AD3d 1723, 1723-1724, |v denied 27 NY3d 1134;
Peopl e v Gong, 30 AD3d 336, 336, |v denied 7 NY3d 812), and we decline
to exercise our power to review that contention as a matter of
di scretion in the interest of justice (see CPL 470.15 [6] [a]).

Mor eover, al though defendant contends that the prosecutor inproperly
shifted the burden of proof during summation, we concl ude that

reversal is not warranted because the prosecutor’s “single inproper
comment was not so egregious that defendant was thereby deprived of a
fair trial” (People v Wllson, 272 AD2d 959, 960, |v denied 95 Ny2d
873). W note that the court “sustained defendant’s objection to the
i mproper conment and instructed the jury to disregard it, and the jury
is presurmed to have followed the court’s instructions” (People v

Smal |'s, 100 AD3d 1428, 1430, |v denied 21 Ny3d 1010).

Def endant contends that the indictnment was duplicitous and

mul tiplicitous and, further, that the testinony at trial rendered the
i ndi ctment duplicitous. The Court of Appeals has unequivocally held
that “issues of non-facial duplicity, like those of facial duplicity,
nmust be preserved for appellate review,” and defendant failed to do so
by either a notion to dismss the indictnent or an objection at tria
(People v Allen, 24 NY3d 441, 449-450; see People v Rivera, 133 AD3d
1255, 1256, |v denied 27 NY3d 1154). Defendant |ikewi se failed to
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preserve for our review his multiplicity contention “inasnmuch as [ he]
failed to challenge the indictnent on that ground” (People v Fulton,
133 AD3d 1194, 1194, |v denied 26 NY3d 1109, reconsideration denied 27
NY3d 997; see People v Mrey, 224 AD2d 730, 731, |v denied 87 Ny2d
1022). W decline to exercise our power to review those contentions
as a matter of discretion in the interest of justice (see CPL 470.15

[6] [a]).

Wth respect to count two, chargi ng defendant with falsifying
busi ness records in the first degree (Penal Law § 175.10), defendant
contends that this count inpermssibly “double counts” defendant’s
single crimnal intent in violation of People v Cahill (2 Ny3d 14).

We reject that contention. Section 175.10 provides that a person is
guilty of falsifying business records in the first degree if he or she
commts the crime of falsifying business records in the second degree
and “his [or her] intent to defraud includes an intent to commt
another crime or to aid or conceal the comm ssion thereof.” Defendant
thus contends that his intent to defraud in using the credit card was
“not neani ngful ly i ndependent of his intent to defraud through

conmmi ssion (or conceal nment) of the identity theft associated with
gaining the credit card.”

Def endant’ s reliance on Cahill in support of that contention is
m splaced. In Cahill, the defendant was charged with nurder in the
first degree under Penal Law 8§ 125.27 (1) (a) (vii), based on the
aggravating factor that the victimwas killed during the com ssion of
a burglary. 1In that case, the crine the defendant intended to conmt
for purposes of the underlying burglary was the nurder of the victim
and the Court thus held that, “[i]f the burglar intends only nurder,
that intent cannot be used both to define the burglary and at the sane
time bootstrap the second degree (intentional) nmurder to a capital
crime” (id. at 65). In short, the intent to conmt nurder could not
serve as both the basis for the crinme (intentional nurder) as well as
the basis for the aggravating factor (burglary commtted with the
intent to commt the crinme of murder) for the sane nurder charge. To
do so would “double count” the same crimnal intent in a single
charge. Here, however, defendant’s intent to commt a crine, an
el ement of falsifying business records in the first degree, was the
intent to commt the separate and distinct crinme of identity theft.
We thus conclude that, even if defendant’s intent to defraud was the
sanme in both charges, the indictnment did not inpermssibly double-
count that intent in a single charge.

Also with respect to count two, defendant contends that the
court’s instruction on that charge violated the rule of People v
Gai nes (74 Ny2d 358) and may have resulted in a lack of unanimty in
the verdict in violation of People v McNab (167 AD2d 858). Because
defendant failed to object to the charge as given, we concl ude that
t hose contentions are not preserved for our review (see Alen, 24 NY3d
at 449; People v Curella, 296 AD2d 578, 578; People v Nelson, 186 AD2d
1068, 1068, |v denied 81 NY2d 764), and we decline to exercise our
power to review those contentions as a matter of discretion in the
interest of justice (see CPL 470.15 [6] [a]).
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Thr oughout the proceedings in the trial court, defendant
requested a substitution of counsel, contending that defense counse
was operating under a conflict of interest because another attorney in
the Public Defender’s office had previously represented the acconplice
on unrelated charges. In both his main and pro se suppl enent al
briefs, defendant contends that the court erred in refusing to
substitute counsel and in deferring to defense counsel’s concl usion
that there was no conflict of interest. W reject defendant’s
contentions. A review of the record establishes that the court nade
the requisite mnimal inquiry (see People v Porto, 16 NY3d 93, 99-101;
People v Sides, 75 Ny2d 822, 824-825), and properly concluded that
there was no basis to substitute counsel where, as here, defendant
failed to “show that the conduct of his defense was in fact affected
by the operation of the conflict of interest” (People v Bones, 309
AD2d 1238, 1240, |Iv denied 1 NY3d 568 [internal quotation marks
omtted]; see People v Harris, 99 Ny2d 202, 210; People v Weks, 15
AD3d 845, 847, |v denied 4 NY3d 892).

In both his main and pro se supplenental briefs, defendant
contends that he was deni ed effective assi stance of counsel based on
defense counsel’s failure to nmake various notions or requests.

Al t hough defense counsel failed to nake certain notions, “[t]here can
be no denial of effective assistance of trial counsel arising from
counsel’s failure to ‘make a notion or argunent that has little or no
chance of success’ ” (People v Caban, 5 Ny3d 143, 152), and

“[dlefendant . . . failed to denonstrate a | ack of strategic or other
| egiti mate expl anations for defense counsel’s alleged ineffectiveness
in. . . failing to request” certain jury instructions, including a

m ssing witness charge (People v H cks, 110 AD3d 1488, 1489, |v denied
22 NY3d 1156; see People v Myers, 87 AD3d 826, 828, |v denied 17 NY3d
954; see generally People v Benevento, 91 Ny2d 708, 712). To the
extent that defendant contends in his pro se supplenental brief that
def ense counsel |ost a video containing excul patory evi dence, that
contention is based on matters outside the record and nust be raised
by a notion pursuant to CPL article 440 (see People v Waver, 118 AD3d
1270, 1272, lv denied 24 NY3d 965).

Def endant contends in his pro se supplenental brief that he was
entitled to dism ssal of the indictnent based on an all eged
Payton viol ation; that defense counsel was ineffective in failing to
request a hearing on that alleged violation; and that the court erred
in denying his pro se notions seeking such a hearing. Defendant’s
contentions are wholly lacking in nerit. Even assuni ng, arguendo,
t hat defendant was arrested in his home without a warrant in violation
of Payton, we recognize that the remedy for such a violation would not
be di sm ssal of the indictnment but, rather, suppression of any
evi dence obtai ned from defendant follow ng that violation “unless the
taint resulting fromthe violation has been attenuated” (People v
Harris, 77 NY2d 434, 437). Inasmuch as there was no evidence that
could be said to be a “ ‘product of’ the alleged Payton violation,”
there was nothing to suppress and thus no basis to hold a Payton
hearing (People v Jones, 38 AD3d 1272, 1273, |v denied 9 NY3d 866,
guoting New York v Harris, 495 US 14, 19).
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Al t hough defendant correctly contends in both his main and pro se
suppl enental briefs that the court erred in refusing to instruct the
jury on corroboration (see CPL 60.22), “in light of the overwhel m ng
corroborating proof of defendant’s guilt, the failure to charge the
acconplice rule is harmess error” (People v Kinbrough, 155 AD2d 935,
935, |Iv denied 75 Ny2d 814; see People v Fortino, 61 AD3d 1410, 1411,
v denied 12 NY3d 925). Finally, we reject defendant’s contention
that he was not properly sentenced as a second fel ony offender (see

CPL 400.21). “The election by defendant to remain silent ‘does not
negate the opportunity accorded himto controvert [the predicate
felony statement]’ . ., and ‘[u]lncontroverted allegations in the

statenment shall be deened to have been admtted by the defendant’ ~
(People v Neary, 56 AD3d 1224, 1224, |v denied 11 NY3d 928; see CPL
400. 21 [3]; People v Wodal |, 145 AD2d 921, 921).

Ent er ed: Decenber 23, 2016 Frances E. Caf arel
Cerk of the Court



