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BENJAM N, ALSO KNOAN AS RONALD R. BENJAM N, ESQ,
DEFENDANT- APPEL LANT.

(APPEAL NO 2.)

LAW OFFI CE OF RONALD R BENJAM N, BI NGHAMION ( MARY JANE MURPHY OF
COUNSEL), FOR DEFENDANT- APPELLANT.

GETMAN & BI RYLA, LLP, BUFFALO (JOSEPH S. MONTAGNOLA OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from a judgnment of the Suprenme Court, Erie County (John M
Curran, J.), entered Decenber 28, 2015. The judgnent awarded
plaintiff nmoney danages.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed w thout costs.

Menorandum In this action by plaintiff | ender to collect debts
from def endant borrower, defendant appeals froma statenent for
judgment entered in favor of plaintiff. Upon our review of the
j udgnment, we conclude that Supreme Court properly granted plaintiff’s
nmotion for summary judgnent on the conplaint and di sm ssal of
defendant’s counterclaim and deni ed defendant’s cross notion for,
inter alia, |eave to anmend his answer and disclosure. W note with
respect to the cross notion that defendant failed to support the
request for |leave to anend the answer with a copy of the “proposed
amended . . . pleading clearly showi ng the changes or additions to be
made” (CPLR 3025 [b]; see Barry v Niagara Frontier Tr. Sys., 38 AD2d
878, 878). W further note that, in opposition to the notion and in
support of that part of the cross notion seeking disclosure, defendant
did not denonstrate that “facts essential to justify opposition”
exi sted but could not then be stated because they were within the
excl usi ve know edge and possession of plaintiff (CPLR 3212 [f]; see
HSBC Bank USA, N.A. v Prine, L.L.C, 125 AD3d 1307, 1308).

Wth respect to the nerits of plaintiff’s notion, we agree with
the court that the Term Note did not evidence a “home |loan” within the
meani ng of the statute inasnuch as the debt was not “incurred by the
borrower primarily for personal, famly, or househol d purposes” (RPAPL
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1304 [5] [a] [ii]). |In any event, as noted by the court, this is not
an action for foreclosure of a nortgage. Thus, the transaction is not
subject to the notice and the judicial conference requirenents of
RPAPL 1304 and CPLR 3408 (a). Finally, we conclude that plaintiff
denonstrated its entitlenment to judgnent as a matter of law with
regard to defendant’s allegation that he was the victimof predatory
and deceptive |lending practices by plaintiff, and defendant failed to
raise a triable issue of fact (see generally Zuckerman v City of New
York, 49 Ny2d 557, 562).

Ent er ed: Decenber 23, 2016 Frances E. Cafarell
Cerk of the Court



