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Appeal from an order of the Suprene Court, Erie County (Patrick
H. NeMyer, J.), entered August 4, 2015. The order granted
defendant’s notion for sunmary judgnment di sm ssing the conplaint.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff commenced this action seeking damages for
injuries he sustained when he dove into the shallow end of an in-
ground residential swi nmmng pool owned by defendant. Plaintiff
al | eged that defendant was negligent because she failed to have a rope
and fl oat assenbly across the pool to delineate the shallow end from
the deep end. Suprene Court granted defendant’s notion for sunmary
j udgnment di smssing the conplaint, concluding that plaintiff’s conduct
was reckl ess, unforeseeable to defendant, and the sol e proximte cause
of his injuries. W affirm

It is well established that “[s]Jumrary judgnent is an appropriate
remedy in swinmmng pool injury cases when fromhis ‘general know edge
of pools, his observations prior to the accident, and plain conmon
sense’ . . . , the plaintiff should have known that, if he dove into
the pool, the area into which he dove contai ned shal |l ow wat er and,

t hus, posed a danger of injury” (Sciangula v Mancuso, 204 AD2d 708,
709). In light of that standard, we conclude that defendant net her
burden on the notion, and that plaintiff failed to raise an issue of
fact (see Zuckerman v City of New York, 49 Ny2d 557, 562). The record
establishes that plaintiff [ived on the sanme street as defendant, swam
in the subject pool multiple tinmes prior to the accident, was aware
that striking the bottomof a pool was a risk when diving into the
shal | ow end of the pool, and acknow edged that he knew the depth

di mensi ons of defendant’s pool, i.e., where the shallow end started
and ended. Under those circunstances, we conclude that plaintiff’s
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reckl ess conduct was the sole proxi mate cause of his injuries (see
Howard v Posei don Pools, 72 Ny2d 972, 974-975; Smith v Stark, 67 Ny2d
693, 694; Canpbell v Muswi m Pools, Inc., 147 AD2d 977, 978, |v denied
74 NY2d 608; see also Boltax v Joy Day Canp, 113 AD2d 859, 860-861,
affd 67 Ny2d 617). Furthernore, even assum ng, arguendo, that

def endant was negligent in failing to provide a “safety float Iine
separating the shall ow and deep end of [her] pool, [we conclude that]
even the nost |liberal interpretation of the record elimnates any
cause of this accident other than the reckless conduct of plaintiff”
(Magnus v Fawcett, 224 AD2d 241, 241-242; see Finguerra v Conn, 280
AD2d 420, 421, |v denied 96 NY2d 714; Bird v Zelin, 237 AD2d 107,
108).

In view of our determ nation, we see no need to address
plaintiff’s remaining contentions.
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