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Appeal from an order of the Suprenme Court, N agara County (Frank
Caruso, J.), entered May 20, 2015. The order denied the notion of
def endant seeking restitution of paynents nmade to plaintiff.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the notion is granted,
and the matter is remtted to Suprene Court, Niagara County, to
cal cul ate the anmpbunt of restitution.

Menmorandum In a prior appeal, we reversed the order that denied
defendant’s request to termnate his obligation to pay plaintiff
consultation fees as provided for in the separation and property
settl ement agreenent (agreenent), which was incorporated but not
merged into the judgnent of divorce. Qur rationale for granting that
part of defendant’s notion seeking term nation of the consultation
fees was that “plaintiff [had] breached her duty of loyalty to
[ def endant as] her enployer” by operating a business that was in
direct conpetition with defendant’s busi ness (Anderson v Anderson, 120
AD3d 1559, 1561). Thereafter, defendant sought restitution of the
paynents he had previously nmade pursuant to the order that was
reversed on appeal (see CPLR 5015 [d]; 5523). W conclude that
Suprene Court inprovidently exercised its discretion in denying
def endant’ s noti on seeking such restitution, and we therefore reverse.
Because the order directing defendant to reinstate the consultation
fees pursuant to the agreenent and to pay arrears for unpaid fees was
reversed on appeal, defendant was entitled to seek restitution of
t hose anmounts that he had paid pursuant to the order (see Gisi v
Gai si, 108 AD3d 687, 688; see generally Schildkraut v Schil dkraut, 240
AD2d 649, 650). We conclude that the court should have “restore[d]
the parties to the position they were in” prior to issuance of the



- 2- 1128
CA 16-00402

order (Gaisi, 108 AD3d at 688), inasnuch as plaintiff was not entitled
to consultation fees after her enploynent was term nated for conpeting
wi th defendant’ s busi ness.

We reject plaintiff’'s contention that the consultation fees made
pursuant to the agreement constituted maintenance. Although the
parti es agreed that defendant woul d provide “a substitute source of
nmonetary support for plaintiff after defendant’s mai ntenance
obligation termnated, . . . the reason defendant agreed to enpl oy
plaintiff does not change the fact that the agreenent established an
enpl oynment relationship wth corresponding rights and obligations for
both parties” (Anderson, 120 AD3d at 1560). Even assum ng, arguendo,
that the paynments constituted maintenance for plaintiff, we conclude
that recouprment is appropriate under the circunmstances presented here
(see Stimel v Stimel, 163 AD2d 381, 383; see generally Johnson v
Chapin, 12 NY3d 461, 466).

Ent er ed: Decenber 23, 2016 Frances E. Caf ar el
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