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Appeal from a judgnment of the Suprenme Court, Monroe County
(Thomas E. Moran, J.), rendered February 25, 2014. The judgnent
convi cted defendant, upon a jury verdict, of robbery in the first
degree (two counts) and robbery in the second degree (two counts).

It is hereby ORDERED that the judgnent so appealed fromis
unani nously reversed on the law and a new trial is granted.

Menorandum  Def endant appeals froma judgnent entered upon a
jury verdict convicting himof two counts each of robbery in the first
degree (Penal Law 8§ 160.15 [4]) and robbery in the second degree
(8 160.10 [1]) in connection with the robbery of two individuals in
tenporal proximty. Contrary to defendant’s contention, “ ‘[t]he fact
t hat defendant’s photograph has a slightly |ighter background than the
ot hers does not support the conclusion that the identification
procedure was unduly suggestive’ ” (People v Evans, 137 AD3d 1683,
1683, |v denied 27 NY3d 1131).

W reject defendant’s contention that the evidence is not legally
sufficient to establish his acconplice liability for both crinmes and
thus is not legally sufficient to support the conviction (see
general ly People v Bl eakl ey, 69 NY2d 490, 495). The Peopl e presented
evi dence that one of the two nen who approached each victimdisplayed
a silver handgun in his wai stband to each of the victins when the two
men dermanded that the respective victins hand over their property.

Def endant was seated in the driver’s seat of a vehicle matching the
description given by both victins shortly after the offenses were
committed, he was identified by one of the victins as the driver of
the vehicle entered by the two nen after they took his property, and
the cellul ar tel ephone belonging to the other victimwas recovered
fromthe console of the vehicle. Viewing the evidence in the |ight
nost favorable to the People (see People v Contes, 60 Ny2d 620, 621),
we conclude that the evidence is legally sufficient to establish that
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def endant was the driver of the vehicle during the relevant tines and
“that he was a knowi ng acconplice to the robber[ies] rather than a
mere bystander or an accessory after the fact” (People v Evans, 142
AD3d 1291, 1292; see People v Jackson, 44 Ny2d 935, 937). Contrary to
defendant’s further contention, upon view ng the evidence in |ight of
the el ements of the crines as charged to the jury (see People v
Dani el son, 9 NY3d 342, 349), we conclude that the verdict is not

agai nst the weight of the evidence (see generally Bleakley, 69 NY2d at
495) .

We agree with defendant, however, that Suprene Court erred in
denying his chall enge for cause to prospective juror No. 13, and we
therefore reverse the judgnent and grant a new trial. Defendant
exhausted his perenptory chall enges, and thus the contention is
preserved for our review (see CPL 270.20 [2]; People v Harris, 19 Ny3d
679, 685). In response to the court’s question to the panel whether
anyone “knows sonethi ng about thensel ves or their circunstances that
woul d preclude [then] frombeing a fair and inpartial juror in this
case,” the prospective juror in question advised the court that her
ex- husband served as a police officer for 31 years and her two nephews
were police officers. |In response to further questioning, she
responded that she would “probably go towards the officers.” 1In a
subsequent colloquy with that prospective juror, the court asked:

“But those relationships are not to the extent that you can say

unequi vocal ly that you can’t be unfair and inpartial, correct?” The
prospective juror replied, “I feel | couldn’t, no.” The court then
asked: “Can you be fair and inpartial; yes or no?” and she replied,
“No.” Wen asked to provide a reason that she could not be fair and
inmpartial, the prospective juror responded, “[B]ecause |I'mclose to
them you know, the |aw enforcenent.” The court noted that “there’s a
| ot of people that are close to police officers,” to which she
replied, “Right. Well, you know, you hear things and you get together
and they tell you things. And so . . .” The court interjected at
that point, asking: “If | gave you an instruction, and I wll, that
says you base this case only upon what you hear in this roomand see
in this room can you do that?” and the prospective juror replied,
“Yes.” When the court concluded its questioning of the prospective
jurors, the prospective juror did not raise her hand when asked

whet her any of the prospective jurors would give nore weight or |ess
wei ght to the testinony of the police officers, and she replied “yes”
when the court asked each of themto confirmthat they would be “fair
and inpartial.”

It is well established that “ ‘a prospective juror whose
statenents raise a serious doubt regarding the ability to be inpartia
must be excused unless the juror states unequivocally on the record
that he or she can be fair and inpartial’ ” (Harris, 19 NY3d at 685,
guoting People v Chanmbers, 97 NY2d 417, 419). Although the
prospective juror responded affirmatively to the court’s question
whet her she coul d base her decision in the case on what she heard and
saw in the courtroom and the general question whether she could be
fair and inpartial (see People v Wllians, 128 AD3d 1522, 1523, |v
deni ed 25 NY3d 1209), she did not provide an “unequi vocal assurance
that . . . [she could] set aside [her] bias” toward police officers
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who woul d testify at the trial (People v Tapia-DeJdesus, 124 AD3d 1404,
1405 [internal quotation marks omtted]; see People v Nicholas, 98
NY2d 749, 751-752; People v Johnson, 94 Ny2d 600, 614; cf. People v

Wight [appeal No. 2], 104 AD3d 1327, 1327-1328, |v denied 21 Ny3d
1012).

In Iight of our determ nation, we do not reach defendant’s
remai ni ng contentions.
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