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Appeal from an order and judgnent (one paper) of the Suprene
Court, Monroe County (J. Scott COdorisi, J.), entered January 25, 2016.
The order and judgnment denied the notion of plaintiff to set aside in
part the verdict.

It is hereby ORDERED that the order and judgnent so appeal ed from
i s unani nmously affirmed w thout costs.

Menorandum Plaintiff appeals froman order and judgnent denying
its notion pursuant to CPLR 4404 (b) to set aside in part a verdict
rendered following a bench trial on plaintiff’s claimfor breach of a
residential lease. By its verdict, Suprenme Court awarded plaintiff
| andl ord the sum of $9, 224. 41, plus reasonabl e attorneys’ fees,

l[itigation costs and prejudgnment interest, “less any amounts Plaintiff
collected fromre-renting the subject apartnent [during the origina
| ease tern] as an offset credit to Defendant.” |In denying the notion,

the court declined to delete that offset provision fromits verdict.

| nstead, upon plaintiff’s failure to submt a posttrial affidavit
“detailing all inconme/fees it collected fromthe new tenant as a
result of re-renting the subject property,” the court determ ned that
plaintiff had “failed to prove its damages and thus [was] not entitled
to nonetary judgnment agai nst Defendant.”

We conclude that the court did not err in determning as a matter
of law that the accelerated rent clause of the | ease constituted an
“unenforceabl e penalty” and in conconitantly determ ning that
plaintiff’s recovery was appropriately “limted to actual damages
proven” (172 Van Duzer Realty Corp. v G obe Alumi Student Assistance
Assn., Inc., 24 NY3d 528, 536 [internal quotation marks omtted]),
notwi t hstanding that plaintiff was under no duty to mitigate in the
first place (see Holy Props. v Cole Prods., 87 Ny2d 130, 134; see also
172 Van Duzer Realty Corp., 24 NY3d at 535). W |ikew se reject
plaintiff’s contention that the court had no basis for demandi ng that
plaintiff produce additional proof of actual damages, either at tria
or posttrial. The court nerely afforded plaintiff a second chance to
prove its actual damages by nmeans of a posttrial affidavit quantifying
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its relevant receipts fromits new tenant and, to the extent that

t here may have been sone procedural irregularity here, that
irregularity did not prejudice plaintiff, the recipient of that second
chance. Finally, we conclude that the court did not err in ultimtely
denying plaintiff any recovery of its actual danages in this case
based upon plaintiff's failure to quantify and prove such actual
damages either at trial or by neans of a posttrial affidavit.

Ent er ed: Decenber 23, 2016 Frances E. Cafarell
Cerk of the Court



