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Appeal from an order of the Suprene Court, Mnroe County (Ann
Mari e Taddeo, J.), entered Novenber 12, 2015. The order denied the
notion of defendant for summary judgnent dism ssing the conplaint.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the |aw wi thout costs, the notion is granted
and the conplaint is dismssed.

Menorandum Plaintiff | eased commercial prem ses to a tenant
that secured a |oan from defendant. As a condition of the |oan,
def endant required the tenant to obtain fromplaintiff a “Landlord
Wai ver” (waiver), which provided, inter alia, that any clains
plaintiff may have agai nst the tenant were subordi nate to defendant’s
security interest in the tenant’s assets used as collateral to secure
the loan. The tenant arranged to liquidate its assets and, during
that period, it did not make the paynents owed to plaintiff pursuant
to the | ease agreenent. Plaintiff thereafter comrenced the instant
action alleging in a single cause of action that defendant was
unjustly enriched when it took possession of the tenant’s assets
wi t hout paying rent to plaintiff. W agree wth defendant that
Suprene Court erred in denying its notion for summary judgnent
di sm ssing the conplaint.

The record establishes that there are two waivers, which were
execut ed and acknow edged by plaintiff’s principal on the sane date.
Pursuant to the version on which defendant relies in support of its
noti on, defendant was entitled to the use of the prem ses for 30 days,
rent-free, after it took possession of the prem ses for the purposes
of protecting its security interest. Pursuant to the version of the
wai ver on which plaintiff relies in opposition to the notion,
defendant was entitled to the use of the prem ses for 60 days, wth
the obligation to pay rent, after it was given or obtained access to
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the prem ses for the purpose of protecting its security interest.

Bot h versions provided that plaintiff would provide witten notice to
defendant in the event the tenant defaulted on its | ease agreenent
with plaintiff and provide defendant with an opportunity to cure the
default. It is undisputed that plaintiff did not provide such notice,
and we thus conclude that defendant established its entitlenent to
judgnment as a matter of |aw on the cause of action alleging unjust

enrichment. “The theory of unjust enrichment |ies as a quasi-contract
claim It is an obligation the law creates in the absence of any
agreenment . . . Here, . . . there was no unjust enrichnment because the
matter is controlled by contract . . . [, and thus] there is no valid

claimfor unjust enrichnment” (Goldman v Metropolitan Life Ins. Co., 5
NY3d 561, 572).

To the extent that the parties on appeal treat the conplaint as
also alleging a claimfor breach of contract, we concl ude that
def endant established its entitlement to judgnent wth respect to that
cl ai m based upon docunentary evi dence establishing that both versions
of the waiver were signed only by plaintiff and thus that the claimis
barred by the statute of frauds (see General Cbligations Law § 5-701
[a] [2]; American Tower Asset Sub, LLC v Buffalo-Lake Erie Wrel ess
Sys. Co., LLC, 104 AD3d 1212, 1212). View ng the subm ssions of the
parties in the light nost favorable to the nonnoving party, as we nust
(see Victor Tenporary Servs. v Slattery, 105 AD2d 1115, 1117), we
conclude that plaintiff failed to raise an issue of fact sufficient to
defeat defendant’s notion insofar as it sought to dismss a claimfor
breach of contract (see generally Zuckerman v City of New York, 49
NY2d 557, 562).
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