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NI CHOLAS Kl LMER, PLAI NTI FF- APPELLANT,
\% MVEMORANDUM AND ORDER
DAVI D MASTROPI ETRO, | NDI VI DUALLY AND/ OR DO NG

BUSI NESS AS FI NGER LAKES TRANSPORT, AND DAVI D
BAKER, DEFENDANTS- RESPONDENTS.

GREENE & REID, PLLC, SYRACUSE (EUGENE W LANE OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

COSTELLO, COONEY & FEARON, PLLC, CAM LLUS (SHANNON R BECKER OF
COUNSEL), FOR DEFENDANT- RESPONDENT DAVI D MASTROPI ETRO, | NDI VI DUALLY
AND/ OR DO NG BUSI NESS AS FI NGER LAKES TRANSPORT.

SM TH, SOVI K, KENDRI CK & SUGNET, P.C., SYRACUSE (KAREN J. KROGVAN DAUM
OF COUNSEL), FOR DEFENDANT- RESPONDENT DAVI D BAKER

Appeal from an order of the Suprenme Court, Cayuga County (Thomas
G Leone, A J.), entered Decenber 24, 2015. The order granted
def endants’ respective notion and cross notion for sunmary judgnment
di sm ssing the conplaint agai nst them

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff comenced this action seeking damages for
injuries that he allegedly sustained when he ran behind a rolling car
in an attenpt to stop it, and then was struck by the car when he
slipped and fell. Contrary to plaintiff’s contention, Suprene Court
properly granted defendants’ respective notion and cross notion for
summary judgnent dism ssing the conpl ai nt against them Al though
“[al]s a general rule, the question of proxinmate cause is to be deci ded
by the finder of fact” (Derdiarian v Felix Contr. Corp., 51 NY2d 308,
312, rearg denied 52 Ny2d 784), “where[, as here,] a defendant’s
actions nerely ‘furnish[ ] the condition or occasion’ for the events
leading to a plaintiff’s injuries, those actions will not be deened a
proxi mate cause of the injuries” (Hurlburt v Noble Envtl. Power, LLC,
128 AD3d 1518, 1519; see generally Sheehan v Gty of New York, 40 Ny2d
496, 503). Here, even assum ng, arguendo, that defendants’ all eged
negli gence created the opportunity for the vehicle to begin rolling
down the incline, we conclude that any such negligence did not cause
plaintiff, who was in a safe position, to nove behind it and attenpt
to stop it. “In short, the [alleged] negligence of [defendants]
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nmerely furnished the occasion for an unrelated act to cause injuries
not ordinarily anticipated” (Derdiarian, 51 Ny2d at 316).

Ent er ed: Decenber 23, 2016 Frances E. Cafarell
Cerk of the Court



