SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1187

KA 13-01452
PRESENT: CENTRA, J.P., CARNI, NEMOYER CURRAN, AND TROUTMAN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

TERRY L. KENNEDY, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (DAVID R JUERGENS OF
COUNSEL), FOR DEFENDANT- APPELLANT.
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Appeal froma judgnent of the Monroe County Court (Vincent M
Dinolfo, J.), rendered January 19, 2012. The judgnent convicted
def endant, upon a nonjury verdict, of attenpted nmurder in the second
degree and crim nal possession of stolen property in the fourth
degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously nodified on the facts by reversing that part convicting
def endant of crimnal possession of stolen property in the fourth
degree and di sm ssing count four of the indictrment, and as nodified
t he judgnent is affirned.

Menor andum On appeal from a judgnent convicting him upon a
nonjury trial, of attenpted nmurder in the second degree (Penal Law
88 110.00, 125.25 [1]) and crim nal possession of stolen property in
the fourth degree (8 165.45 [4]), defendant contends that the verdict
is agai nst the weight of the evidence.

W reject defendant’s contention that the verdict is against the
wei ght of the evidence with respect to the attenpted nurder charge.
Def endant’s incrimnating statenents to his friends and famly both
before and after his arrest manifest a clear intent to kill his
victim and we therefore conclude that the Peopl e proved defendant’s
i ntent beyond a reasonabl e doubt (see generally People v Danielson, 9
NY3d 342, 348-349; People v Bleakley, 69 NYy2d 490, 495). The evidence
further established that defendant was lying in wait with a | oaded
shotgun as his intended victimwal ked toward his position, and it was
only through fortuitous police intervention that the nurder was
avoi ded. Inasnuch as the victimwas nmere seconds fromentering the
zone of danger when the police foiled the nmurder plot, we concl ude
t hat defendant cane “dangerously close” to conpleting the nurder
(Peopl e v Bracey, 41 NY2d 296, 300), and the verdict is not against
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the wei ght of the evidence in that regard (see People v Naradzay, 11
NY3d 460, 467-468).

We agree with defendant, however, that the verdict is against the
wei ght of the evidence with respect to the count of crimnal
possessi on of stolen property inasmuch as the People failed to prove
t hat defendant knew t he shotgun was stolen (Penal Law § 165.45 [4]).
Al t hough the People submtted evidence that the shotgun had been
stol en approxi mately 15 nonths before the attenpted nurder and that
def endant had purchased it shortly before the attenpted nurder for
twenty dollars, those facts, standing alone, do not establish
def endant’ s know edge that the gun was stolen (see People v Rolland,
128 AD2d 650, 651; People v Hunt, 112 AD2d 781, 781; cf. People v
Bester, 163 AD2d 873, 873, |v denied 76 Ny2d 891; People v Day, 132
AD2d 987, 987). W therefore nodify the judgnent accordingly.

Finally, the sentence is not unduly harsh or severe.

Ent er ed: Decenber 23, 2016 Frances E. Caf arel
Cerk of the Court



