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JAM E LEE RODRI GUEZ AND ERI C RODRI GUEZ, JR
| NDI VI DUALLY AND AS PARENTS AND NATURAL
GUARDI ANS OF ERI C RODRI GUEZ, 111, | NFANT,
PLAI NTI FFS- RESPONDENTS,

Vv MVEMORANDUM AND ORDER

DYNASTY MAI NTENANCE CREW LLC, ET AL.
DEFENDANTS,

AND JOVI NO PROPERTY AND FI NANCI AL MANAGEMENT,
DEFENDANT- APPELLANT.

RUPP BAASE PFALZGRAF CUNNI NGHAM LLC, BUFFALO (LU SA JOHNSON OF
COUNSEL), FOR DEFENDANT- APPELLANT.

Appeal from an order of the Suprene Court, Erie County (Tinothy
J. Drury, J.), entered Cctober 19, 2015. The order denied the notion
of defendant Jovino Property and Financial Managenent for sunmary
j udgnment and for sanctions.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the law by granting that part of the notion
seeki ng summary judgnment di sm ssing the conplaint agai nst defendant
Jovino Property and Fi nancial Managenent, and as nodified the order is
affirmed wi t hout costs.

Menorandum Plaintiffs conmenced this action to recover danages
for burn injuries sustained by their son, who was involved in an
accident near a fire pit at a famly gathering. Jovino Property and
Fi nanci al Managenent (defendant) appeals from an order denying its
notion for summary judgnment dism ssing the conplaint against it and
for the inposition of sanctions and costs against plaintiffs and/or
their counsel for their failure to discontinue the action against it.
W concl ude that Supreme Court erred insofar as it denied that part of
the notion seeking sunmary judgnment di sm ssing the conplaint against
def endant, and we nodify the order accordingly.

We concl ude that defendant net its burden on the notion of
establishing as a matter of law that it did not enploy the individua
who al | egedly caused the accident, defendant DeParis R Vives, and
that plaintiffs failed to raise a triable issue of fact (see Kats-
Kagan v City of New York, 117 AD3d 686, 687; Berger v Dykstra, 203
AD2d 754, 755, |v dism ssed 84 NY2d 965; see generally Kavanaugh v
Nussbaum 71 Ny2d 535, 546). Defendant further established as a
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matter of law that it did not manage the property on which the
accident occurred, and plaintiffs failed to raise a triable issue of
fact on that point as well (see Reynolds v Avon G ove Props., 129 AD3d
932, 933). Finally, we see no basis in the record for the inposition
of liability against defendant as the all eged owner of the vehicle
fromwhich Vives all egedly unloaded a certain gas can prior to the

i ncident (see generally Vehicle and Traffic Law § 388 [1]). The
record establishes as a matter of law that the van and the gas can
were owned by Vives or his conpany, defendant Dynasty Mai ntenance
Crew, LLC, and not by defendant. W thus agree wth defendant that it
cannot be held liable to plaintiffs because, as a matter of law, it
had nothing to do with the property, the van, the gasoline, or the
fire, and because it did not enploy Vives.

We neverthel ess further conclude that the court did not abuse its
di scretion in denying defendant’s request for the inposition of
sanctions against plaintiffs and/or their counsel (see 22 NYCRR 130-
1.1 [a]; Kern v Gty of Rochester [appeal No. 1], 267 AD2d 1026, 1026;
Scaccia v MacCurdy, 239 AD2d 942, 942; see also CPLR 8303-a [a];
Leonard v Reinhardt, 20 AD3d 510, 511; Lavin & Kleiman v J. M Hei ni ke
Assocs., 221 AD2d 919, 919).

Ent er ed: Decenber 23, 2016 Frances E. Caf arel
Cerk of the Court



