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IN THE MATTER OF KENNETH C., JR , MAKAYLEE C.

NI CHOLAS C. AND ZACHARY C
---------------------------------------------- MVEMORANDUM AND ORDER
ONONDAGA COUNTY DEPARTMENT OF CHI LDREN AND

FAM LY SERVI CES, PETI TI ONER- RESPONDENT;

TERRI C., RESPONDENT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SCClI ETY, SYRACUSE (KRI STEN N. MCDERMOTT OF
COUNSEL), FOR RESPONDENT- APPELLANT.

ROBERT A. DURR, COUNTY ATTORNEY, SYRACUSE (CATHERI NE Z. G LMORE OF
COUNSEL), FOR PETI TI ONER- RESPONDENT.

THEODORE W STENUF, ATTORNEY FOR THE CHI LDREN, M NOA.

Appeal from an order of the Famly Court, Onondaga County
(Mchele Pirro Bailey, J.), entered Septenber 8, 2015 in a proceeding
pursuant to Famly Court Act article 10. The order, inter alia,
determ ned that respondent had negl ected the subject children.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Respondent not her appeals froman order that, inter
alia, adjudicated her four children to be negl ected and awar ded
custody of themto the nonparty father. Contrary to the nother’s
contention, we conclude that petitioner nmet its burden of establishing
negl ect by a preponderance of the evidence.

Wth respect to the issue of educational neglect, “ ‘[p]roof that
a mnor child is not attending a public or parochial school in the
district where the parent[] reside[s] nakes out a prima facie case of
educati onal neglect pursuant to section 3212 (2) (d) of the Education

Law " (Matter of Matthew B., 24 AD3d 1183, 1184). “ ‘Unrebutted
evi dence of excessive school absences [is] sufficient to
establish . . . educational neglect’ ” (id.). Here, the testinony of

t he caseworker established that two of the children had a comnbi ned
nunber of approxi mately 150 unexcused absences during the nost recent
school year, and the nother failed to rebut that evidence (see Matter
of Airionna C. [Shernell E. ], 118 AD3d 1430, 1431, |v denied 24 Ny3d
905, |v dism ssed 24 Ny3d 951; Matter of Cunntrel A [Jermaine D . A],
70 AD3d 1308, 1308, |v dism ssed 14 NY3d 866). To the extent that the
not her chal | enges the adm ssion in evidence of certain docunents, we
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conclude that any error is harm ess because the record ot herw se
cont ai ns anpl e evidence supporting Famly Court’s determ nation (see
Matter of Delehia J. [Taneka J.], 93 AD3d 668, 669-670; Matter of
Matt hews v Matthews, 72 AD3d 1631, 1632, |v denied 15 NY3d 704).
Wth respect to the issue of the nother’s drug use, “ ‘negl ect
may i n sone circunstances be presuned if the parent chronically and
persistently m suses al cohol and drugs which, in turn, substantially
inpairs his or her judgnment while [the] child is entrusted to his or
her care’ ” (Matter of Samaj B. [Towanda H. -B.-Wade B.], 98 AD3d 1312,
1313; see Family C Act 8§ 1046 [a] [iii]). That presunption “operates
to elimnate a requirenent of specific parental conduct vis-a-vis the
child and neither actual inpairment nor specific risk of inpairnent
need be established” (Samaj B., 98 AD3d at 1313 [internal quotation
marks omtted]). Here, petitioner established the presunption of
negl ect by presenting the testinony and notes of the caseworker, who
testified that the nother admtted to using heroin and failed to take
meani ngful action to treat her addiction, and that the nother’s drug
use inpaired her ability to function (see Matter of Chassidy CC
[ Andrew CC. ], 84 AD3d 1448, 1449-1450; Matter of Paolo W, 56 AD3d
966, 967, |v dism ssed 12 NY3d 747), and the nother presented no
evi dence to rebut that presunption of neglect (see Samaj B., 98 AD3d
at 1313).

Contrary to the nother’s final contention, the court did not err
in conducting fact-finding and di spositional hearings in her absence.
It is well settled that a parent’s right to be present at every stage
of a Fam|ly Court Act article 10 proceeding “is not absolute” (Mtter
of Elizabeth T. [Leonard T.], 3 AD3d 751, 753; see Matter of Dakota H
[Danielle F.], 126 AD3d 1313, 1315, |Iv denied 25 Ny3d 909). *“ ‘Thus,
when faced with the unavoi dabl e absence of a parent, a court nust
bal ance the respective rights and interests of both the parent and the
child in determ ning whether to proceed” ” (Dakota H, 126 AD3d at
1315). Here, the court alerted the nother to the date of the fact-
finding hearing and warned her that the hearing would proceed in her
absence, yet she failed to appear on the schedul ed date. Moreover,
her attorney fully represented her at the fact-finding and
di sposi tional hearings, and thus the nother has not denonstrated that
she suffered any prejudice arising fromher absence (see id.; Mtter
of Sean P.H [Rosemarie H ], 122 AD3d 850, 851, |v denied 24 NY3d
914).

Ent er ed: Decenber 23, 2016 Frances E. Caf arel
Cerk of the Court



