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Appeal froma judgnent of the Jefferson County Court (KimH.
Martusewi cz, J.), rendered Septenber 12, 2014. The judgnent convi cted
def endant, upon a jury verdict, of assault in the first degree,
assault in the second degree, reckless endangernment in the first
degree and endangering the welfare of a child.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously nodified on the | aw by reversing that part convicting
def endant of reckl ess endangernent in the first degree and di sm ssing
count three of the indictnent, and as nodified the judgnment is
af firmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of assault in the first degree (Penal Law 8§ 120. 10
[3]), assault in the second degree (8 120.05 [9]), reckless
endangernment in the first degree (8 120.25), and endangering the
wel fare of a child (8 260.10 [1]). As the People correctly concede,
“[r]eckless endangernment in the first degree . . . is a |lesser
i ncl uded of fense of assault in the first degree” (People v Cotton, 214
AD2d 994, 994, |v denied 86 Ny2d 733; see People v danda, 18 AD3d
956, 959, |v denied 6 NY3d 754, reconsideration denied 6 NY3d 848).
We therefore nodify the judgnent by reversing that part convicting
def endant of reckless endangernent in the first degree and by
di sm ssing count three of the indictnent.

By failing to renew his notion for a trial order of dismssa
after presenting evidence, defendant failed to preserve for our review
his contention that the evidence is legally insufficient (see People v
Hi nes, 97 Ny2d 56, 61, rearg denied 97 Ny2d 678). |In any event, that
contention is without nmerit. The evidence is legally sufficient to
establish that defendant was the perpetrator (see People v MlLain, 80
AD3d 992, 996, |v denied 16 NY3d 897). The evi dence established that
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defendant’ s two-nonth-old child sustai ned broken arns, |egs, and ribs
that were in various stages of healing, and a fracture of the skul

that had been recently inflicted. The child s nother testified that
she observed defendant strike the child in the head three tines with a
closed fist the night before the child was treated at the hospital.
The evi dence further established that, with the exception of one
eveni ng approxi mately two weeks prior to the child being treated at
the hospital, defendant and the child s nother were the only
caretakers of the child. Contrary to defendant’s contention, the
nother’s testinony was not incredible as a matter of law  “Testinony
W Il be deened incredible as a matter of law only where it is

‘“mani festly untrue, physically inmpossible, contrary to experience, or
self-contradictory’ ” (People v Smth, 73 AD3d 1469, 1470, |v denied
15 NY3d 778), and that is not the case here. Wth respect to the
conviction of assault in the first degree, the evidence is legally
sufficient to establish that there was a grave risk of death to the
child as a result of defendant’s conduct and that the child sustained
a serious physical injury (see Penal Law 8 120.10 [3]; see generally
People v Borst, 256 AD2d 1168, 1168, |v denied 93 Ny2d 871). A
radi ol ogi st testified that the child sustained a diffuse axial injury
to the brain, which carried a high risk for coma and death. View ng
the evidence in light of the crines as charged to the jury (see People
v Dani el son, 9 NY3d 342, 349), we reject defendant’s contention that
the verdict is against the weight of the evidence (see generally
Peopl e v Bl eakl ey, 69 NY2d 490, 495). “[l]ssues of credibility, as
well as the weight to be accorded to the evidence presented, are
primarily questions to be determ ned by the jury” (People v

W t her spoon, 66 AD3d 1456, 1457, |v denied 13 NY3d 942), and we see no
basis for disturbing the jury's credibility determnations in this
case.

Def endant failed to preserve for our review his contention that
the indictnent was facially duplicitous (People v Becoats, 17 Ny3d
643, 650-651, cert denied US|, 132 S C 1970), or rendered
duplicitous by the trial testinmony (see People v Allen, 24 NY3d 441,
449-450), and we decline to exercise our power to address it as a
matter of discretion in the interest of justice (see CPL 470.15 [ 6]
[a]). W reject defendant’s contention that County Court erred in
adm tting evidence of prior acts of abuse by defendant agai nst the
child s nother. The testinony of the child s nother was adm ssible to
show the nother’s state of mnd, i.e., to explain why she did not cal
t he police sooner when she noticed injuries on the child (see People v
Justice, 99 AD3d 1213, 1215, Iv denied 20 NY3d 1012; see al so People v
Bradford, 118 AD3d 1254, 1256, |v denied 24 NY3d 1082; People v Long,
96 AD3d 1492, 1493, |Iv denied 19 NY3d 1027). W conclude that the
probative val ue of that testinony outwei ghed any prejudice to
def endant, and that any prejudice to defendant was al so m nimzed by
the court’s limting instructions (see generally People v Carson, 4
AD3d 805, 806, |v denied 2 NY3d 797).

W reject defendant’s contention that he was denied effective
assi stance of counsel. Inasnmuch as we have concl uded that the
evidence is legally sufficient, defense counsel’s failure to renew the
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notion for a trial order of dism ssal does not constitute ineffective
assi stance (see People v Washi ngton, 60 AD3d 1454, 1455, |v denied 12
NY3d 922). Defense counsel’s failure to nove to dism ss count one of
the indictnent as rendered duplicitous by the trial testinony al so
does not constitute ineffective assistance. “A single error my
gualify as ineffective assistance, but only when the error is
sufficiently egregious and prejudicial as to conpronise a defendant’s
right to a fair trial” (People v Caban, 5 Ny3d 143, 152). Here, had
def ense counsel objected during the trial, “[a]lny uncertainty could
have easily been renedi ed” through a jury charge (A len, 24 NY3d at
449), and defense counsel may have chosen to renain silent because
def endant may have “prefer[red] to face one count (and thus one
conviction) rather than several” (Becoats, 17 NY3d at 651).

Def endant’ s chal l enges to defense counsel’s cross-exam nation of the
medi cal witnesses and failure to make certain objections during the
prosecutor’s direct exam nation of the child s nother constitute nmere
di sagreenents with matters of strategy that do not rise to the |evel
of ineffective assistance (see People v Ccasio, 81 AD3d 1469, 1469-
1470, |v denied 16 NY3d 898, cert denied = US | 132 S O 318).
To the extent that defendant contends that counsel was ineffective in
failing to call a particular witness, that contention involves natters
outside the record on appeal and nust be raised by way of a notion
pursuant to CPL article 440 (see id. at 1470). Defense counsel was
not ineffective for failing to request a circunstantial evidence
charge because such a charge is required only where the evidence

agai nst defendant is wholly circunstantial (see People v Slade, 133
AD3d 1203, 1207, |v denied 26 NY3d 1150), which is not the case here
(see People v Geddes, 49 AD3d 1255, 1256-1257, |v denied 10 NY3d 863).
We conclude, with respect to all of defendant’s clains concerning the
al l eged ineffective assistance of counsel, that the evidence, the |aw,
and the circunstances of this case, viewed in totality and as of the
time of representation, establish that defendant received neani ngf ul
representation (see generally People v Baldi, 54 Ny2d 137, 147).

Def endant’ s contention that the grand jury proceedi ng was
def ective because the prosecutor engaged in m sconduct by eliciting
false testinmony is without nerit. “Upon our review of the grand jury
proceedi ng, we conclude that [t]here is no indication that the People
knowi ngly or deliberately presented fal se testinony before the [g]rand
[jJury, and thus there is no basis for finding that the integrity of
the [g]rand [j]ury proceeding was inpaired . . . by the alleged false
testinmony” (People v Bean, 66 AD3d 1386, 1386, |v denied 14 NY3d 769
[internal quotation marks omtted]). Defendant’s further contention
that the grand jury proceedi ng was defective because he appeared
before the grand jury in shackles and jail attire is not preserved for
our review (see People v Giggs, 27 NYy3d 602, 605-606, rearg denied 28
NY3d 957), and we decline to exercise our power to reviewit as a
matter of discretion in the interest of justice (see CPL 470.15 [ 6]
[a]). Defendant also failed to preserve for our review his contention
that the court increased the sentence because he chose to assert his
right to atrial rather than to accept a plea bargain (see People v
Flinn, 98 AD3d 1262, 1263-1264, affd 22 NY3d 599, rearg denied 23 NY3d
940). In any event, that contention is without nerit (see id.).
“ ‘[Tlhe mere fact that a sentence inposed after trial is greater than
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that offered in connection with plea negotiations is not proof that
def endant was puni shed for asserting his right to trial’ ” (People v
Chappel l e, 14 AD3d 728, 729, |lv denied 5 NY3d 786). Further, the
record does not disclose any vindictiveness on the part of the court
(see People v Jackson, 94 AD3d 1559, 1561, |v denied 19 NY3d 1026).

The certificate of conviction incorrectly reflects that defendant
was sentenced as a second felony offender, and it nust therefore be
anmended to reflect that he was sentenced as a second viol ent felony
of fender (see People v Donbrowski, 94 AD3d 1416, 1417, |v denied 19
NY3d 959). W have consi dered defendant’s remai ni ng contenti ons and
conclude that they are without nerit.

Ent er ed: Decenber 23, 2016 Frances E. Cafarell
Cerk of the Court



