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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

RUSLAN KONOVALCHUK, DEFENDANT- APPELLANT.

THE GLENNON LAWFIRM P.C., ROCHESTER (PETER J. GLENNON OF COUNSEL),
FOR DEFENDANT- APPELLANT.

RUSLAN KONOVALCHUK, DEFENDANT- APPELLANT PRO SE

SANDRA DOORLEY, DI STRICT ATTORNEY, ROCHESTER (STEPHEN X. O BRI EN OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Suprene Court, Monroe County (Al ex
R Renzi, J.), rendered May 23, 2012. The judgnent convicted
def endant, upon a jury verdict, of robbery in the second degree (three
counts) and robbery in the third degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of three counts of robbery in the second degree
(Penal Law 8 160.10 [2] [b]) and one count of robbery in the third
degree (8 160.05). Defendant contends that Supreme Court, in
sentencing him inproperly penalized himfor exercising his right to a
jury trial. W reject that contention. “ ‘[T]he nmere fact that a
sentence inposed after trial is greater than that offered in
connection with plea negotiations is not proof that defendant was
puni shed for asserting his right to trial’ ” (People v Chappelle, 14
AD3d 728, 729, |v denied 5 NY3d 786; see People v Mirphy, 68 AD3d
1730, 1731, |v denied 14 NY3d 843). |Indeed, “ ‘[g]iven that the quid
pro quo of the bargaining process will alnost necessarily involve
offers to noderate sentences that ordinarily would be greater, it is
al so to be anticipated that sentences handed out after trial may be
nore severe than those proposed in connection with a plea” ” (People v
Martinez, 26 NY3d 196, 200). W conclude that “the record shows no
retaliation or vindictiveness against the defendant for electing to
proceed to trial” (People v Shaw, 124 AD2d 686, 686, |v denied 69 Ny2d
750; see People v Brown, 67 AD3d 1427, 1427-1428, |v denied 14 NY3d
839). The sentence is not unduly harsh or severe.

We reject the contention of defendant in his pro se suppl enental
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brief that he was deprived of his right to counsel when the court
summarily denied his request for new counsel w thout conducting any
inquiry or giving himan opportunity to state the grounds for the
notion. A defendant may be entitled to new assi gned counsel “upon
showi ng ‘ good cause for a substitution,” such as a conflict of
interest or other irreconcilable conflict with counsel” (People v

Si des, 75 Ny2d 822, 824). In determ ning whether good cause exists to
substitute counsel, the court should consider “the timng of the
defendant’s request, its effect on the progress of the case and

whet her present counsel will likely provide the defendant wth

meani ngf ul assi stance” (People v Linares, 2 NYy3d 507, 510). Were a
def endant nmakes a “seem ngly serious request[]” for new assigned
counsel, the court is obligated to “nake sone mnimal inquiry” (Sides,
75 NY2d at 824-825; see People v Porto, 16 NY3d 93, 99-100). Here,
despite the court’s initial interruption of defendant while he was
stating the reasons for his request for new counsel, defendant

t hereafter made additional statements, and we conclude that the record
est abl i shes that defendant was able to set forth his contention that
he was requesting new counsel because his counsel was ineffective.

| nasnuch as those stated grounds were wholly without nerit, there was
no reason for the court to conduct any further inquiry. Defendant
made no “specific factual allegations that would indicate a serious
conflict wwth counsel” (Porto, 16 NY3d at 100-101) and, indeed, it
appeared that the notion was nerely a delaying tactic (see People v
Wods, 110 AD3d 748, 748, |v denied 23 NY3d 969).

Contrary to defendant’s further contention in his pro se
suppl emental brief, viewing the evidence in |light of the el enents of
the crime of robbery in the second degree (see People v Danielson, 9
NY3d 342, 349), we conclude that the verdict with respect to those
robbery counts is not against the weight of the evidence (see
general ly People v Bl eakl ey, 69 Ny2d 490, 495). Although a different
verdi ct woul d not have been unreasonable, it cannot be said that the
jurors failed to give the evidence the weight it should be accorded
(see People v Ettleman, 109 AD3d 1126, 1128, |v denied 22 NY3d 1198).

W reject defendant’s renmaining contention in his pro se
suppl emental brief that he received ineffective assistance of counsel.
Wth respect to counsel’s failure to object to the court’s statenent
to the prospective jurors at the start of jury selection that
def endant was in custody, the record shows that the court imedi ately
foll owed that statenent with an instruction that the prospective
jurors were not to hold it agai nst defendant that he was in custody,
and the prospective jurors agreed that they would not. In |light of
that essentially sua sponte curative instruction, we conclude that any
obj ection by defense counsel woul d have been redundant. Wth respect
to counsel’s failure to nove to reopen the probabl e cause hearing
after hearing certain testinony at trial, we conclude that such a
noti on woul d have been without nerit because the trial testinony would
not have changed the probable cause determnation. It is well settled
that “[t]here can be no denial of effective assistance of tria
counsel arising fromcounsel’s failure to ‘nmake a notion or argunent
that has little or no chance of success’ ” (People v Caban, 5 Ny3d
143, 152, quoting People v Stultz, 2 Ny3d 277, 287, rearg denied 3
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NY3d 702; see People v Simons, 133 AD3d 1275, 1278, |v denied 27 NY3d
1006) .

Lastly, defendant contends that counsel was ineffective in
failing to seek a ruling fromthe court on that part of defendant’s
omi bus notion seeking dismssal of the indictrment alleging that the
grand jury proceedi ngs were defective on the ground that the
prosecutor failed to notify the grand jury of defendant’s request
pursuant to CPL 190.50 (6) to call certain witnesses (see generally
People v HlIl, 5 Ny3d 772, 773; People v Ri gby, 105 AD3d 1383, 1383-
1384, |v denied 21 Ny3d 1019). Defendant fail ed, however, to provide
a sufficient record to enable this Court to review his contention (see
Peopl e v Hawki ns, 113 AD3d 1123, 1125, |v denied 22 Ny3d 1156).

Ent er ed: March 24, 2017 Frances E. Caf arel
Cerk of the Court



