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Appeal from a judgnment of the Genesee County Court (Robert C
Noonan, J.), rendered Septenber 11, 2014. The judgnment convicted
def endant, upon a jury verdict, of sodony in the first degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani mously reversed on the |aw and the anmended indictnent is
di sm ssed without prejudice to the People to re-present any
appropriate charges to another grand jury.

Menmorandum I n appeal No. 1, defendant appeals from a judgnent
convicting himfollowng a jury trial of sodony in the first degree
(Penal Law forner 8 130.50 [4]). |In appeal No. 2, defendant appeals
froma judgnment convicting himfollowng the sane jury trial of sodony
inthe first degree (former 8 130.50 [4]), two counts of crimna
sexual act in the first degree (8 130.50 [4]), and sexual abuse in the
first degree (8 130.65 [3]).

The convictions arise fromtwo indictnments based upon all egations
t hat defendant sexually assaulted or abused five underage victins.
The first indictnment, which is the subject of appeal No. 1, charged
def endant with course of sexual conduct against a child in the first
degree (Penal Law 8§ 130.75 [1] [b]). The second indictment, which is
t he subj ect of appeal No. 2, charged defendant with, inter alia,
course of sexual conduct against a child in the first degree (8 130.75
[1] [b]) (count one); two counts of predatory sexual assault against a
child on the ground that he conmtted a course of sexual conduct
against a child in the first degree (88 130.75 [1] [Db]; 130.96)
(counts two and six); and sexual abuse in the first degree (8 130.65
[3]) (count 10).
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Before trial, County Court granted the People s notion to
consolidate the indictnents and deni ed defendant’s cross notion to
sever count one fromthe second indictnent. After the close of proof,
the court granted the People’s notion to amend the indictnments so that
the two counts of course of sexual conduct against a child in the
first degree, as charged in the first indictnment and count one of the
second indictnment, were replaced with two counts of sodony in the
first degree (Penal Law forner 8 130.50 [4]), and the two counts of
predatory sexual assault against a child, as charged in counts two and
six of the second indictnment, were replaced with two counts of
crimnal sexual act in the first degree (8 130.50 [4]).

View ng the evidence in light of the elements of the crinmes in
appeal Nos. 1 and 2 as charged to the jury (see People v Danielson, 9
NY3d 342, 349), we conclude that the verdict is not against the weight
of the evidence (see generally People v Bl eakl ey, 69 Ny2d 490, 495).

We reject defendant’s contention that the court erred in granting
the People’s notion to consolidate the indictnents. The offenses
charged therein were the “same or simlar in law (CPL 200.20 [2]

[c]), and defendant failed to denonstrate prejudice resulting fromthe
consolidation (see People v Davey, 134 AD3d 1448, 1451; People v

Mol yneaux, 49 AD3d 1220, 1221, |v denied 10 NY3d 937). Contrary to
defendant’s further contention, the court did not abuse its discretion
in denying his notion to sever count one fromthe second i ndictnent,

i nasmuch as defendant failed to denonstrate the requisite good cause
for a discretionary severance under CPL 200.20 (3) (see People v
Keegan, 133 AD3d 1313, 1314, |v denied 27 NY3d 1152; see generally
Peopl e v McKi nnon, 15 AD3d 842, 843, |v denied 4 NY3d 888).

Def endant contends that he was denied effective assistance of
counsel based on his attorney’s prior representation of two
prosecution witnesses. W reject that contention. The court was
apprised of the potential conflict of interest and thus had a duty to
“inquire[] of defendant to ascertain, on the record, whether he had an
awar eness of the potential risks involved in his continued
representation by the attorney and had know ngly chosen to conti nue
such representation” (People v Lonmbardo, 61 Ny2d 97, 102; see People v
McCut cheon, 109 AD3d 1086, 1087, |v denied 22 NY3d 1042). Although
the court erred in failing to conduct such an inquiry, we nonethel ess
concl ude that defendant was not denied effective assistance of counse
i nasmuch as he failed to denonstrate that “the conduct of his defense
was in fact affected by the operation of the conflict of interest, or
that the conflict operated on the representation” (People v Otiz, 76
NY2d 652, 657 [internal quotation marks omtted]; see MCutcheon, 109
AD3d at 1087). Contrary to defendant’s further contention that he was
deni ed effective assistance of counsel based on his attorney’s
constitutionally inadequate performance, we conclude that defendant
was afforded neani ngful representation (see generally People v Baldi,
54 Ny2d 137, 147).

W agree with defendant, however, that the court erred in
granting the People’s notion to amend the indictnments at the cl ose of
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proof. The fact that defendant consented to the amendnents is of no
nonment because he has “ ‘a fundanental and nonwai vable right to be
tried only on the crines charged” ” (People v G aves, 136 AD3d 1347,
1348, |v denied 27 Ny3d 1069; see People v Powel |, 153 AD2d 54, 58, |v
denied 75 NY2d 969). “An indictnent may not be anended in any respect
whi ch changes the theory or theories of the prosecution as reflected
in the evidence before the grand jury which filed it” (CPL 200.70 [2];
see People v Grega, 72 Ny2d 489, 495-496). Unlike the crines charged
in the anmended indictnents, the crines of course of sexual conduct
against a child in the first degree and predatory sexual assault
against a child based upon allegations that defendant commtted a
course of sexual conduct against a child in the first degree as
charged in the initial indictnments do not crimnalize a specific act,
and thus do not require jury unanimty with respect to a specific act
(see People v Calloway, 176 Msc 2d 161, 165-166; see generally People
v Pabon, 28 NY3d 147, 154). For that reason, we conclude that the
anmendnents of the indictnments “resulted in an inperm ssible
substantive change in the indictnent[s] by adding new counts that
changed the theory of the prosecution” (People v Geen, 250 AD2d 143,
145, |v denied 93 Ny2d 873; see generally People v Baker, 123 AD3d
1378, 1380-1381). W therefore reverse the judgnents insofar as they
convi cted defendant on those counts, and dism ss those counts of the
anmended indictnents without prejudice to the People to re-present any
appropriate charges under those counts to another grand jury.

In light of our determ nation, we address defendant’s chall enge
to the severity of the sentence only insofar as it concerns count 10
of the anended indictnent in appeal No. 2 and conclude that the
sentence with respect to that count is not unduly harsh and severe.

Ent er ed: March 24, 2017 Frances E. Caf arel
Cerk of the Court



