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Appeal froma judgnent of the Suprene Court, Mnroe County (John
J. Ark, J.), rendered August 14, 2012. The appeal was held by this
Court by order entered Cctober 9, 2015, decision was reserved and the
matter was remtted to Suprenme Court, Monroe County, for further
proceedi ngs (132 AD3d 1388). The proceedi ngs were held and conpl et ed
(Alex R Renzi, J.).

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a plea of guilty of crimnal possession of a weapon in the second
degree (Penal Law 8 265.03 [3]). W previously held the case,
reserved decision, and remtted the matter to Suprene Court for a
probabl e cause hearing to determ ne the | awful ness of defendant’s
arrest and the admi ssibility of evidence obtained by the police as a
result thereof (People v Jones, 132 AD3d 1388). A different Suprene
Court Justice conducted the probable cause hearing upon remttal, and
we conclude that the court properly determ ned that there was
reasonabl e suspicion to detain defendant until the showup
identification procedure was conduct ed.

Contrary to defendant’s contention, the People established that
t here was reasonabl e suspicion to believe that defendant “was invol ved
in a felony or m sdeneanor,” thus justifying his forcible stop and
detention (People v Hollman, 79 Ny2d 181, 185; see generally People v
Cantor, 36 Ny2d 106, 112-113). A police officer who had been call ed
to the scene in the early norning hours heard nunmerous gunshots and
saw a cloud of snoke com ng fromthe area of those gunshots, i.e., an
area between two vehicles. |Immediately thereafter, the officer
observed defendant and another man “pop[] up” from behind one of the
vehicles. Inasnuch as defendant’s tenporal and spatial proximty to
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the area fromwhere the shots were fired “made it highly unlikely that
t he suspect had departed and that, alnost at the same nonent, an

i nnocent person . . . coincidentally arrived on the scene” (People v
Johnson, 63 AD3d 518, 518, |Iv denied 13 Ny3d 797; cf. People v Mbeus,
68 AD3d 1557, 1562, |v denied 14 Ny3d 842), we conclude that the

of ficer had the requisite reasonabl e suspicion to stop and detain

def endant .

Contrary to defendant’s further contention, he was not subjected
to a de facto arrest based on the fact that he was held for
approximately 45 mnutes until the showup identification procedure
coul d take place where, as here, the identification procedure took
pl ace “in the course of a continuous, ongoing investigation” (People v
Wodard, 83 AD3d 1440, 1441, |v denied 17 NY3d 803; see People v Boyd,
272 AD2d 898, 899, |v denied 95 Ny2d 850; cf. People v Ryan, 12 Ny3d
28, 30-31; see generally People v Brisco, 99 Ny2d 596, 597 n).

Finally, we conclude that, once defendant was positively identified by
two W tnesses, there was probable cause for his arrest (see People v
Carson, 122 AD3d 1391, 1392, |v denied 25 NY3d 1161; People v

Dunbl eton, 67 AD3d 1451, 1452, |v denied 14 Ny3d 770).

Ent er ed: March 24, 2017 Frances E. Caf arel
Cerk of the Court



