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SARAH J. GREGORY AND BRI AN C. GREGORY,
PLAI NTI FFS- RESPONDENTS,

\% MEMORANDUM AND ORDER

STEVEN R CAVARELLO, DEFENDANT,
NATI ONAL FUEL GAS DI STRI BUTI ON CORP.
MUNI Cl PAL PI PE CO., LLC, AND CITY OF
BUFFALO, DEFENDANTS- APPELLANTS.

GOLDBERG SEGALLA LLP, BUFFALO (MEGHAN M BROWN OF COUNSEL), FOR
DEFENDANTS- APPELLANTS NATI ONAL FUEL GAS DI STRI BUTI ON CORP. AND
MUNI CI PAL PI PE CO., LLC

TI MOTHY A. BALL, CORPORATI ON COUNSEL, BUFFALO (DAVID M LEE OF
COUNSEL), FOR DEFENDANT- APPELLANT CI TY OF BUFFALO

STEVE BOYD, P.C., WLLIAMSVILLE, D.J. & J. A CIRANDO ESQS., SYRACUSE
(JOHAN A. Cl RANDO OF COUNSEL), FOR PLAI NTI FFS- RESPONDENTS.

Appeal s from an order of the Suprenme Court, Erie County (Tracey
A. Bannister, J.), entered Cctober 17, 2016. The order, insofar as
appeal ed from denied the notions of defendants National Fuel Gas
Distribution Corp., Minicipal Pipe Co., LLC, and Gty of Buffalo for
summary judgnent.

It is hereby ORDERED t hat the order insofar as appealed fromis
unani nously reversed on the | aw wi thout costs, the notions of
def endant s- appel | ants are granted and the second anended conpl ai nt and
cross clains against them are dism ssed.

Menorandum Plaintiffs conmenced this action seeking damages for
injuries allegedly sustained by Sarah J. G egory (plaintiff) when, as
a pedestrian on a street in defendant City of Buffalo (City), she was
struck by a notor vehicle operated by defendant Steven R Cavarello.
In addition to Cavarello, plaintiffs sued defendants National Fuel Gas
Distribution Corp., Minicipal Pipe Co., LLC, and the Gty
(coll ectively, defendants-appellants) alleging that they were
negligent, inter alia, in failing to provide proper and adequate
tenporary traffic control during construction on the Cty-owned street
where the accident occurred. Defendants-appellants noved for summary
j udgnment di sm ssing the second amended conpl aint and cross cl ai ms
agai nst themon the ground that none of their alleged negligent acts
or om ssions was a proxi mate cause of the accident. Plaintiffs cross-
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noved for partial sunmary judgnment on the issues of negligence and
serious injury and opposed the notions with, inter alia, the affidavit
of an engi neering expert who opined that the tenporary traffic contro
in place at the accident |location did not conply with various

provi sions of the Manual of Uniform Traffic Control Devices (MJTCD)
and that those deviations were a proxi mate cause of the accident.

At the time of the accident, plaintiff was attenpting to cross
the street in a location that was not a designated crosswal k. As she
stepped into the street she observed that the opposite side of the
street was cordoned off wth orange cones and vertical panel
delineators. As Cavarello sinultaneously approached that |ocation in
his vehicle, the vehicle in front of himabruptly engaged its |eft
turn signal and began making an abrupt left turn. Cavarello swerved
to the right to avoid a rear-end collision with the vehicle in front
of him In doing so, Cavarello’ s vehicle swerved into the parking
| ane, struck plaintiff and pinned her against a |awfully parked
vehicle, which resulted in plaintiff’s significant injuries. Suprene
Court granted the cross notion on the issue of serious injury and
determ ned that the accident occurred within a “work zone or
construction zone” and denied the notions of defendants-appellants.
We reverse the order insofar as appeal ed from

W concl ude t hat defendants-appellants net their initial burden
on the notions by submtting, inter alia, the deposition transcripts
of Cavarello and plaintiff, the sworn statenent of Cavarello given as
part of the police accident investigation, and photographs of the
accident | ocation (see generally Al varez v Prospect Hosp., 68 Ny2d
320, 324 [1986]). Cavarello testified at his deposition that, if the
vehicle in front of himhad not abruptly turned |left, he would have
had no difficulty continuing in his |lane of travel w thout having to
use the parking | ane and wi thout striking any parked vehicles. In
Cavarello’s sworn statenent to the police, he stated that there were
“2 buses coming” in the opposite |lane of travel, and he testified at
hi s deposition that going into the opposite | ane of travel was a
“guaranteed collision” and that swerving to the right toward plaintiff
was “the |lesser of two evils.”

Even assum ng, arguendo, that the accident occurred within a
“wor k zone” under MJTCD and that defendants-appellants were negligent
in the design and placenent of tenporary traffic control as provided
for pursuant to MJTCD, as plaintiffs contend, we conclude that such
negl i gence was not a proxi mate cause of the accident (see Latchman v
Pet erson, 134 AD3d 774, 775 [2d Dept 2015]; Stein v Pat Noto, Inc.,
226 AD2d 624, 625 [2d Dept 1996]). “A show ng of negligence is not
enough; there nust al so be proof that the negligence was a proxinmate
cause of the event that produced the harni (Swauger v Wiite, 1 AD3d
918, 920 [4th Dept 2003]; see Pontello v County of Onondaga, 94 AD2d
427, 430 [4th Dept 1983], Iv dism ssed 60 NY2d 560 [1983]). W reject
plaintiffs’ contention that the tenporary traffic control at the site
was a proximate cause of the accident. Any negligence with respect to
the construction work nmerely furnished the condition or occasion for
plaintiff being struck by a vehicle while crossing the street and was
not a proxi nate cause of the accident (see Latchman, 134 AD3d at 775).
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We al so agree with defendants-appellants that the opinion of
plaintiffs’ engineering expert with respect to causati on was

specul ative (see Orer v Rodriguez, 294 AD2d 202, 202-203 [1lst Dept
2002]; Long v Cleary, 273 AD2d 799, 800 [4th Dept 2000], Iv denied 95
NY2d 763 [2000]), and that plaintiffs failed to raise an issue of fact
to defeat their notions (see Mendrykowski v New York Tel. Co., 2 AD3d
1410, 1410 [4th Dept 2003]).

In Iight of our determ nation, we do not address the remaining
contentions of defendants-appellants.

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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R KESSLER AND ASSQOCI ATES, | NC., AND ROBERT
KESSLER, DEFENDANTS- RESPONDENTS.
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Appeal from an order of the Suprenme Court, Oneida County (David
A. Miurad, J.), entered May 26, 2016. The order, insofar as appeal ed
from denied that part of the notion of plaintiffs seeking to dism ss
defendants’ fourth counterclaim

It is hereby ORDERED that the order so appealed fromis affirnmed
wi t hout costs.

Mermorandum  Plaintiffs contracted with defendants for the
construction of a single famly residence, and constructi on began but
was halted when a dispute arose. Plaintiffs refused to approve any
further draws until the alleged defects were cured, and defendants
sent plaintiffs an invoice and filed a notice of nechanic’s lien. For
a period of approximtely six weeks thereafter, plaintiffs placed a
sign on their property that said “R KESSLER SCREWED US BEWARE.”
Plaintiffs commenced this breach of contract action, and defendants
asserted various counterclainms in their answer, including one for
def amati on based on the sign that plaintiffs had erected. W concl ude
that Suprenme Court properly denied that part of plaintiffs’ notion
pursuant to CPLR 3211 (a) (7) seeking to disniss the defanation
counterclaim Contrary to plaintiffs’ contention, the statenent is
“reasonably susceptible of a defamatory connotation” (Arnstrong v
Sinon & Schuster, 85 NY2d 373, 380 [1995]). Furthernore, it is a
m xed statenent of opinion and fact and thus is actionable inasmuch as
it is “an opinion that ‘inplies that it is based upon facts which
justify the opinion but are unknown to those reading or hearing it’
(Davis v Boeheim 24 NY3d 262, 269 [2014]; see Zul awski v Tayl or
[ appeal No. 2], 63 AD3d 1552, 1553 [4th Dept 2009]). The answer thus
sufficiently states a counterclaimfor defamation (see Davis, 24 NY3d
at 274).
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Al'l concur except CarN, J., who dissents and votes to reverse
the order insofar as appealed fromin accordance with the foll ow ng
menor andum I nasmuch as | conclude that the statenment “R KESSLER
SCREVED US BEWARE” constitutes rhetorical hyperbole or nonactionabl e
opinion, | respectfully dissent. Plaintiffs published this statenent
on a sign placed on their property in a subdivision being devel oped by
def endants, w thin which defendants were constructing a hone for
plaintiffs. During construction, a significant dispute arose
concerni ng defendants’ alleged deviations from design specifications
and, ultimately, plaintiffs refused to authorize any further progress
paynents and directed defendants to cease work. Defendants filed a
nmechani cs’ lien, which allegedly caused plaintiffs to | ose their bank
financing for the project. Plaintiffs conmenced this litigation and
def endants answered and asserted counterclains for, inter alia,
def amati on

In my view, the statenent at issue, made within the context of
t he above dispute, “is no nore than rhetorical hyperbole, and, as
such, is not to be taken literally” (Rand v New York Times Co., 75
AD2d 417, 422 [1st Dept 1980]) or, alternatively, it is pure opinion
(see Morrison v Wolley, 45 AD3d 953, 954 [3d Dept 2007] [ Defendants’
sign on their property stating, “MORRI SON BU LT OUR HOUSE CONTACT US
BEFORE HE BUI LDS YOURS!'!,” which sign was sonetines affixed wth
“frowmning ‘smley faces,” and defendants’ website displaying inmges
of plaintiff’s purported workmanshi p constituted nere expressions of
opi nion and not of fact]; see also Pappas v Alie's Seafood Gille &
Bar L.L.C., 2007 WL 8326636, *8 [Ct App SC 2007] [Statenent that
plaintiffs had “cheated” or “screwed” defendants nonacti onabl e
opinion]; Jarrett v Goldman, 67 Va Cr 361, 2005 W 1323115, *8 [Va
Cr C 2005] [Use of the words “screwed up” best characterized as
nonacti onabl e opi nion]; Corporate Training Unlimted, Inc. v National
Broadcasting Co., Inc., 868 F Supp 501, 511 [ED NY 1994] [ Statenent
that plaintiffs “screwed up ny husband’s life, screwed up ny life,
screwed up our whole—the whole famly' s Iife” is not a “statenent of
verifiable fact”]; Sandler v Marconi G rcuit Tech. Corp., 814 F Supp
263, 268 [ED NY 1993] [Statenment that plaintiff “screwed up” was
not hi ng nore than an expression of opinion and did not anount to
def amati on under New York |aw]).

| respectfully disagree with the majority’s conclusion that the
statenent constitutes a m xed statenment of opinion and fact. The
statenment, in the context in which it was published, was an expression
of disapproval and, as such, it was a pure opinion and not actionable
(see Steinhilber v Al phonse, 68 NY2d 283, 295 [1986]). There is no
expression or inplication in the statenent or its context that
plaintiffs possess undisclosed defamatory facts. To the contrary, al
the facts one needs to interpret the sign are presented in full public
view. Notably, the record contains a request in defendants’ opposing
papers for permssion fromthe court to clarify its pleadings by,
inter alia, “clarifying the context in which the defamatory statenents
were made,” including the fact that “the prem ses upon which the sign
was placed were within a building subdivision of nine (9) buildings
lots containing Plaintiffs’ lot, one (1) fully built honme and seven
vacant lots for sale.” Plaintiffs’ ot contains a partially
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constructed hone foundati on and inconpl ete hone construction project,
all of which is open to public view Defendants fail to identify any
facts, defamatory or otherw se, beyond those available for public
viewing, i.e., disclosed, that are allegedly inplied by the statenent
or its context but unknown to those reading it.

In light of the foregoing, | would reverse the order insofar as
appeal ed fromand grant that part of plaintiffs’ notion to disnmss the
fourth counterclaim for defamation.

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

972

KA 13-01697
PRESENT: SM TH, J.P., DEJOSEPH, CURRAN, TROUTMAN, AND W NSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

DARI US L. BURSEY, DEFENDANT- APPELLANT.

BRI DGET L. FIELD, ROCHESTER, FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (LEAH MERVI NE OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Monroe County Court (Janes J.
Pi anpi ano, J.), rendered June 27, 2013. The judgnent convicted
def endant, upon a jury verdict, of manslaughter in the first degree
and crimnal possession of a weapon in the second degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menmor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict, of manslaughter in the first degree (Penal Law
§ 125.20 [1]) and crim nal possession of a weapon in the second degree
(8 265.03 [3]). He contends that the evidence is not legally
sufficient to support his conviction of crimnal possession of a
weapon in the second degree as an accessory because the People did not
establish that he possessed the requisite nmental state (see 8§ 20.00).
That contention is not preserved for our review inasnuch as defendant
failed to nove for a trial order of dismssal on that ground (see
People v Gray, 86 Ny2d 10, 19 [1995]; People v Leta, 151 AD3d 1761
1762 [4th Dept 2017]). 1In any event, we conclude that defendant’s
contention is without nmerit (see People v Johnson, 94 AD3d 1408, 1409
[4th Dept 2012], Iv denied 19 Ny3d 998 [2012]). View ng the evidence
inlight of the elenments of the crinme of crimnal possession of a
weapon in the second degree as charged to the jury (see People v
Dani el son, 9 NY3d 342, 349 [2007]), we |ikew se conclude that the
verdict is not against the weight of the evidence with respect to that
crime (see generally People v Bl eakley, 69 Ny2d 490, 495 [1987]).

Contrary to defendant’s contention, County Court properly granted
the People’'s request to charge the jury on mansl aughter in the first
degree as a | esser included offense of nmurder in the second degree
(Penal Law 8 125.25 [1]). There is “ ‘a reasonable view of the
evi dence to support a finding that . . . defendant conmtted the
| esser offense but not the greater’ ” (People v Ingram 140 AD3d 1777,
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1778 [4th Dept 2016], quoting People v Van Norstrand, 85 Ny2d 131, 135
[ 1995]), i.e., that he intended to cause serious physical injury to
the victimrather than to kill him (see People v Atkinson, 21 AD3d

145, 147, 154 [2d Dept 2005], nod on other grounds 7 NY3d 765 [2006];
People v Straker, 301 AD2d 667, 668 [2nd Dept 2003], |v denied 100
NY2d 587 [2003]; People v Stevens, 186 AD2d 832, 832-833 [2nd Dept
1992], Iv denied 81 NY2d 766 [1992]). W reject defendant’s further
contention that the evidence is not legally sufficient to support his
convi ction of manslaughter as an accessory. There is a valid |ine of
reasoni ng and perm ssible inferences that could | ead a rational person
to concl ude that defendant and the codefendant shared a conmunity of
pur pose to cause serious physical injury to the victim (see Daniel son,
9 NY3d at 349). Specifically, the People presented evidence at tria

t hat def endant acconpani ed the codefendant to the apartnment where the
shooti ng occurred, engaged in a physical altercation with the victim
and another man prior to the shooting, observed the codefendant with a
gun, and ultimately left the residence, fleeing wth the codefendant
after the codefendant shot the victim 1In light of that evidence, we
conclude that the verdict is not against the weight of the evidence
with respect to the mansl aughter conviction (see generally Bl eakl ey,
69 Ny2d at 495).

Contrary to defendant’s further contention, the court did not
abuse its discretion by adjourning the matter for the evening prior to
the prosecutor’s sumation (see People v WIlians, 148 AD3d 620, 620
[ 1st Dept 2017]).

Def endant’ s contention that the court assuned the role or
appearance of a prosecutor is not preserved for our review inasnmuch
as, at the conclusion of the court’s questioning of a prosecution
W t ness, defense counsel nmade only a general objection (see People v
Dien, 77 NY2d 885, 886 [1991]; People v Ross, 39 AD3d 1243, 1244 [4th
Dept 2007], |Iv denied 9 NY3d 850 [2007]; see also People v Pollard, 70
AD3d 1403, 1405 [4th Dept 2010], |v denied 14 NY3d 891 [2010]). W
decline to exercise our power to review that contention as a matter of
discretion in the interest of justice (see CPL 470.15 [6] [a]).

The sentence is not unduly harsh or severe. W have revi ewed
def endant’ s remai ni ng contentions and conclude that they are w thout
nerit.

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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GENESI'S VI SION, INC., DO NG BUSI NESS AS ROCHESTER
OPTI CAL, DEFENDANT- APPELLANT.
(APPEAL NO 1.)

NI XON PEABODY LLP, ROCHESTER (DAVI D H. TENNANT OF COUNSEL), FOR
DEFENDANT- APPELLANT.

PH LLI PS LYTLE LLP, ROCHESTER (CHAD W FLANSBURG OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, Monroe County (Matthew
A. Rosenbaum J.), entered Septenber 22, 2016. The order, anong ot her
things, granted plaintiff’s notion for partial summry judgnment and
deni ed defendant’s cross notion for partial summary judgnent.

It is hereby ORDERED that said appeal is unaninously dism ssed
W t hout costs.

Same nenporandum as in RES Exhibit Services, LLC v Genesis Vision,
Inc. ([appeal No. 3] _ AD3d ___ [Nov. 9, 2017] [4th Dept 2017]).

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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GENESI'S VI SION, INC., DO NG BUSI NESS AS ROCHESTER
OPTI CAL, DEFENDANT- APPELLANT.
(APPEAL NO 2.)

NI XON PEABODY LLP, ROCHESTER (DAVI D H. TENNANT OF COUNSEL), FOR
DEFENDANT- APPELLANT.

PH LLI PS LYTLE LLP, ROCHESTER (CHAD W FLANSBURG OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from a judgnment of the Suprenme Court, Monroe County
(Matthew A. Rosenbaum J.), entered Cctober 14, 2016. The judgnent
awarded plaintiff the sum of $426,683.36 as agai nst defendant.

It is hereby ORDERED t hat said appeal is unaninmously dism ssed
wi t hout costs.

Sane nenorandum as in RES Exhibit Services, LLC v Genesis Vision,
Inc. ([appeal No. 3] _ AD3d __ [Nov. 9, 2017] [4th Dept 2017]).

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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GENESI'S VI SION, INC., DO NG BUSI NESS AS ROCHESTER
OPTI CAL, DEFENDANT- APPELLANT.
(APPEAL NO 3.)

NI XON PEABODY LLP, ROCHESTER (DAVI D H. TENNANT OF COUNSEL), FOR
DEFENDANT- APPELLANT.

PH LLI PS LYTLE LLP, ROCHESTER (CHAD W FLANSBURG OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an anended judgnment of the Suprene Court, Monroe
County (Matthew A. Rosenbaum J.), entered Novenber 4, 2016. The
anended judgnent awarded plaintiff the sum of $452,376.22 as agai nst
def endant .

It is hereby ORDERED that the anmended judgnment so appeal ed from
i s unani nmously affirnmed w thout costs.

Menmorandum  The parties executed an agreenent that set forth the
ternms under which plaintiff would provide services and an exhibit
enabl i ng defendant, a manufacturer and seller of optical equipnent
i ncluding eyewear, to participate in industry trade shows. The
agreenment provided that the parties woul d execute Project
Aut hori zati on Forns (PAFs) that woul d govern the scope of work for any
particul ar project. The agreenent itself would not set forth the
price of a conpleted project; rather, the price for the work woul d be
established in the PAFs in accordance wth various categories of
service listed therein. The parties executed two PAFs, which were
i ncorporated by reference and made part of the agreenment: the first
authorized plaintiff to design and build an exhibit and anortized the
price over three upconmi ng trade shows, and the second authorized
various services to be provided by plaintiff for a trade showin fall
2014. Defendant attended the fall 2014 trade show with the agreed-
upon services provided by plaintiff.

The parties thereafter nodified the agreenent by an anmendnent,
whi ch provided that plaintiff would have the exclusive right to
provide all services and deliverables for defendant’s attendance at
the spring and fall trade shows in both 2015 and 2016 as set forth in
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correspondi ng PAFs, and that the construction cost of the exhibit
woul d be anortized over those four shows, thereby representing a fixed
cost per trade show The agreenent, as anended, further contained a
term nation provision that set forth a m ni num aggregate anount that
def endant was required to spend over the four trade shows, and

provi ded that defendant’s violation of that requirenent would
constitute grounds for term nation of the agreenent. The term nation
provi sion provided for |iquidated damages in the event that defendant
breached the agreenent, including by failing to attend the trade shows
referenced in the incorporated PAFs. Al though defendant attended the
spring 2015 trade show in accordance wth the PAFs executed for that
show, defendant subsequently indicated that it would not attend the
fall 2015 show, and plaintiff thereafter issued correspondence
termnating the agreenent in conpliance with its terns and commenced
this action for, inter alia, breach of contract seeking |iquidated
damages.

I n appeal No. 1, defendant appeals froman order that, anong
other things, granted plaintiff’s notion for partial sunmary judgnent
on defendant’s liability for breach of contract together with a
partial noney judgnent, and deni ed defendant’s cross notion for
partial summary judgnment seeking, inter alia, a determnation that the
parties’ agreenent was unenforceable and that the |iqui dated damages
cl ause therein constituted an unenforceable penalty. In appeal No. 2,
def endant appeals froma judgnent awarding plaintiff damages and, in
appeal No. 3, defendant appeals from an anended judgnent that
increased plaintiff’s danages award follow ng the parties’ stipulation
to a partial attorneys’ fee award.

As a prelimnary matter, we dismss the appeal fromthe order in
appeal No. 1 because the right to appeal fromthat internedi ate order
term nated upon the entry of the ensuing judgnent chall enged by
defendant in appeal No. 2 (see Matter of Aho, 39 Ny2d 241, 248 [1976];
Charter Sch. for Applied Tech. v Board of Educ. for Cty Sch. D st. of
City of Buffalo, 105 AD3d 1460, 1461 [4th Dept 2013]). In addition,

t he appeal fromthe judgnent in appeal No. 2 nust be dism ssed

i nasmuch as it has been superseded by the anended judgnent in appea
No. 3 (see Matter of Eric D. [appeal No. 1], 162 AD2d 1051, 1051 [4th
Dept 1990]). The issues raised in appeal No. 1 concerning the order
will be considered in the context of the appeal fromthe anmended
judgnent in appeal No. 3 (see Charter Sch. for Applied Tech., 105 AD3d
at 1461).

Def endant contends that the agreenent, standing al one,
constitutes an unenforceabl e “agreenent to agree” because, by its
terms, it contenplated future negotiation and execution of four
addi ti onal PAFs on an event-by-event basis to provide m ssing
essential terns, thereby “le[aving] the creation of an enforceable

agreenent to await the execution of PAFs.” W reject that contention.
“I'n determ ni ng whether a contract exists, the inquiry centers upon
the parties’ intent to be bound, i.e., whether there was a neeting of

the m nds regarding the material terns of the transaction” (Henr
Assoc. v Saxony Carpet Co., 249 AD2d 63, 66 [1st Dept 1998] [internal
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guotation marks omtted]). It is well settled that, “[i]f an
agreenent is not reasonably certainin its material ternms, there can
be no legally enforceable contract” (Cobble H Il Nursing Home v Henry

& Warren Corp., 74 NY2d 475, 482 [1989], rearg denied 75 NY2d 863

[ 1990], cert denied 498 US 816 [1990]; see Matter of 166 Manmaroneck
Ave. Corp. v 151 E. Post Rd. Corp., 78 Ny2d 88, 91 [1991]; Joseph
Martin, Jr., Delicatessen v Schumacher, 52 Ny2d 105, 109 [1981]).

“[A] nmere agreenent to agree, in which a material termis left for
future negotiations, is unenforceable” (Joseph Martin, Jr.,

Del i cat essen, 52 Ny2d at 109; see 166 Mamaroneck Ave. Corp., 78 Nyad
at 91). Nonetheless, the “doctrine of definiteness” should not be
applied rigidly, and “[s]triking dowm a contract as indefinite and in

essence neaningless ‘is at best a last resort’ ” (166 Manmaroneck Ave.
Corp., 78 NY2d at 91; see Cobble Hi Il Nursing Home, 74 Ny2d at
482-483). “Thus, where it is clear fromthe | anguage of an agreenent

that the parties intended to be bound and there exi sts an objective
met hod for supplying a mssing term the court should endeavor to hold
the parties to their bargain” (166 Mamaroneck Ave. Corp., 78 NY2d at
91; see Joseph Martin, Jr., Delicatessen, 52 Ny2d at 110).

Here, the parties unequivocally expressed their intent to be
bound by the agreenent inasnuch as they agreed that plaintiff would be
t he excl usive provider of various services and deliverables for the
trade shows as set forth in specifically designated PAFs, and that
defendant’s failure to performpursuant to the terns of the agreenent
woul d constitute grounds for term nation of the agreenent and
I i qui dat ed damages. The parties further agreed in the anendnent and
i ncorporated PAFs that a total of four shows in 2015 and 2016 woul d
have a certain fixed cost representing the construction cost for the
exhibit anortized over those shows. The anmendnent and the
i ncor porated PAFs, when read in conjunction with the term nation
provi sion (see Maven Tech., LLC v Vasile, 147 AD3d 1377, 1378 [4th
Dept 2017]), further establish that defendant was obligated to attend
t he four shows and spend a m ni num anobunt on services and
deliverabl es; otherwi se, plaintiff would be entitled to |iquidated
damages.

The agreenment itself is therefore sufficient to establish a
bi ndi ng contract inasmuch as the parties agreed to a fixed cost for
each show that defendant was required to attend and set a m ni num
anount that defendant was obligated to spend in aggregate over the
four shows, and the parties sinply left the precise scope of work and
variabl e costs to be custom zed to fit each show in accordance wth
the service categories listed in the pre-designated PAFs. Contrary to
defendant’ s contention, “a contract is not necessarily lacking in all
effect merely because it expresses the idea that sonmething is left to
future agreenent” (May Metro. Corp. v May O | Burner Corp., 290 NY
260, 264 [1943]) and, here, the agreenent contains no expression by
the parties that they did not intend to be bound until each PAF was
signed (see Henri Assoc., 249 AD2d at 66; see generally Tonpkins Fin.
Corp. v John M Floyd & Assoc., Inc., 144 AD3d 1252, 1253 [3d Dept
2016]). W thus conclude that the agreenment, as executed by the
sophi sticated parties here, clearly manifests their intention to be
bound, and the creation of a binding agreenent is not conditioned upon
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t he signing of each individual PAF (see Trolman v Trol man, d aser &
Lichtman, P.C., 114 AD3d 617, 618 [1lst Dept 2014], |v denied 23 NY3d
905 [2014]; cf. difford R Gay, Inc. v LeChase Constr. Servs., LLC,
31 AD3d 983, 985-986 [3d Dept 2006]; Uniland Partnership of Del. L.P
v Blue Cross of W N Y. Inc., 27 AD3d 1131, 1132-1133 [4th Dept 2006],
v denied 7 NY3d 713 [2006]; see generally Cowen & Co., LLC v Fiserv,
Inc., 141 AD3d 18, 22 [1st Dept 2016]).

We al so reject defendant’s related contention that the agreenent
i s unenforceabl e because it contenplated future negotiations and the
execution of PAFs to provide m ssing essential ternms of scope and
price for each trade show, and the parties failed to identify any
obj ective nethod for supplying those terns. “Before rejecting an
agreenent as indefinite, a court nmust be satisfied that the agreenent
cannot be rendered reasonably certain by reference to an extrinsic
standard that nakes its nmeaning clear” (Cobble H Il Nursing Home, 74
NY2d at 483). Thus, “ ‘[w here the parties have conpleted their
negoti ati ons of what they regard as essential elenents, and
performance has begun on the good faith understandi ng that agreenent
on the unsettled matters will follow, the court will find and enforce
a contract even though the parties have expressly left these other
el ements for future negotiation and agreenent, if sonme objective
met hod of determ nation is avail able, independent of either party’'s
mere wi sh or desire’ " (Metro-CGol dwn-Mayer v Schei der, 40 Ny2d 1069,
1070-1071 [1976]). “ *Such objective criteria may be found in the
agreenent itself, commercial practice or other usage and custoni ”
(id. at 1071; see Cobble Hi Il Nursing Honme, 74 NY2d at 483; Four
Seasons Hotels v Vinnik, 127 AD2d 310, 317-318 [1st Dept 1987]).
Here, we conclude that the agreenment itself and the parties’ prior
practice as expressed in the incorporated PAFs for the two attended
trade shows provide the objective criteria for determ ning the scope
and price of the remaining work beyond the fixed costs associated with
the future shows (see generally Henri Assoc., 249 AD2d at 66-67).

Therefore, inasnuch as defendant does not dispute that it
breached the agreenent, i.e., that it failed to attend certain trade
shows and utilize plaintiff’s services as required, we conclude that
the court properly determined that plaintiff is entitled to partia
summary judgnment on the issue of defendant’s liability under the
breach of contract cause of action.

Contrary to defendant’s further contention, we conclude that the
court properly determned that the |iquidated damages cl ause is
enforceable. Such a clause is enforceable if, at the tine the
agreenent is made, “the anobunt of actual |oss is incapable or
difficult of precise estimation” and the stipul ated anount of danages
“bears a reasonabl e proportion to the probable |oss” (Truck Rent-A-
Ctr. v Puritan Farns 2nd, 41 Ny2d 420, 425 [1977]; see Great Lakes
Mot or Corp. v Johnson, 132 AD3d 1390, 1391 [4th Dept 2015]).
Conversely, if the clause provides for damages that are “plainly or
grossly disproportionate to the probable |oss, the provision calls for
a penalty and will not be enforced” (Truck Rent-A-Ctr., 41 Ny2d at
425). \Wiether a contractual provision “represents an enforceabl e
I i qui dati on of damages or an unenforceable penalty is a question of
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| aw, giving due consideration to the nature of the contract and the

ci rcunst ances” (JMD Hol ding Corp. v Congress Fin. Corp., 4 NY3d 373,
379 [2005]). Although defendant, as the party seeking to avoid

I i qui dat ed damages, bears the ultimte burden of establishing that the
cl ause is unenforceable (see 172 Van Duzer Realty Corp. v d obe Al umi
St udent Assi stance Assn., Inc., 24 Ny3d 528, 536 [2014]; JMD Hol di ng
Corp., 4 NY3d at 380), plaintiff, as the party noving for sunmary

j udgnment, has the burden of tendering sufficient evidence to
denonstrate that its “cause of action . . . shall be established
sufficiently to warrant the court as a matter of lawin directing
judgment” in its favor (CPLR 3212 [b]; see Jacobsen v New York City
Heal th & Hosps. Corp., 22 NY3d 824, 833 [2014]; Alvarez v Prospect
Hosp., 68 NY2d 320, 324 [1986]; see generally Collado v Jiacono, 126
AD3d 927, 928 [2d Dept 2015]).

“Where, as here, the parties to the agreenent were sophisticated
business [entities], and the ternms of the agreenent were nmutually
negoti ated, with each party represented by experienced counsel, a
I i qui dat ed damages provision which is reached at armis length is
entitled to deference” (Addressing Sys. & Prods., Inc. v Friedman, 59
AD3d 359, 360 [1st Dept 2009]; see JMD Holding Corp., 4 NY3d at 382-
383). The evidence in the record, including the amended agreenent,
establishes that plaintiff’s damages “are sufficiently difficult to
ascertain to satisfy the first requirenent of a valid |iquidated
damages provision” (BDO Seidman v Hirshberg, 93 NY2d 382, 396 [1999]).
Wth respect to the second requirement, we conclude that the
negoti ated anmount of |iquidated damages is not “ ‘conspicuously
di sproportionate to [plaintiff’s] foreseeable |osses’ ” (Bates Adv.
USA, Inc. v 498 Seventh, LLC, 7 Ny3d 115, 120 [2006], rearg denied 7
NY3d 784 [2006]). We further conclude that defendant’s subm ssions
are insufficient to defeat plaintiff’s notion for sunmary judgnent
(see generally Alvarez, 68 Ny2d at 324). In view of our
determ nation, we further conclude that the court properly denied
defendant’s cross notion for partial sumrary judgnent.

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Ontario County Court (Frederick G
Reed, A J.), dated June 23, 2016. The order, insofar as appeal ed
from granted defendant’s omni bus notion insofar as it sought
di sm ssal of counts one through three of the indictnent.

It is hereby ORDERED t hat the order insofar as appealed fromis
unani nously reversed on the law, that part of the ommibus notion
seeking to dism ss counts one through three of the indictnment is
deni ed, those counts of the indictnent are reinstated, and the matter
isremtted to Ontario County Court for further proceedings on the
i ndi ct ment .

Menorandum  The Peopl e appeal from an order granting that part
of defendant’s ommi bus notion seeking to dismss counts one through
three of the indictnent, each of which charged defendant with offering
a false instrument for filing in the first degree (Penal Law § 175. 35
[1]). The charges stemmed from defendant’s subm ssion of reports
containing false information to Casella Waste Systens, Inc. (Casella),
a private corporation under contract with Ontario County (County).
According to the evidence before the grand jury, pursuant to the
contract, Casella assunmed responsibility for the day-to-day operation
of a landfill facility on behalf of the County, which retained the
State permt for the facility and occasionally audited Casella’s
operations. The contract further provided that several County
enpl oyees, including defendant, were allowed to continue working at
the facility after Casella began operating it. W agree with the
Peopl e that County Court erred in granting that part of defendant’s
omi bus notion seeking to dismss, on the ground of legally
i nsufficient evidence before the grand jury, counts one through three
of the indictnent, and we therefore reinstate those counts.

“The essential elenents of the crine of offering a fal se
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instrunment for filing in the first degree . . . are (1) know edge t hat
a witten instrunent contains a false statenent or false information
(2) intent to defraud the State or any political subdivision thereof,
and (3) offering or presenting such instrunment to a public office or
public servant with the knowl edge or belief that it will be filed”
(People v Asar, 136 AD2d 712, 713 [2d Dept 1988]; see People v Hure,
16 AD3d 774, 775 [3d Dept 2005], |v denied 4 NY3d 854 [2005]). The
term“public servant” is defined as “(a) any public officer or

enpl oyee of the state or of any political subdivision thereof or of
any governnmental instrumentality within the state, or (b) any person
exercising the functions of any such public officer or enpl oyee”
(Penal Law § 10.00 [15]).

Here, we agree with the People that the evidence before the grand
jury was legally sufficient to establish that Casella, in accepting
the reports from defendant for purposes of conplying with the County’s
permt issued by the State, was “not acting as a private concern” but
rat her was exercising a governnental function as an agent of the
County (People v Fiedler, 155 AD2d 613, 614-615 [2d Dept 1989], |v
deni ed 75 Ny2d 868 [1990]; see People v Scotti, 232 AD2d 775, 776 [3d
Dept 1996], |v denied 89 NY2d 946 [1997]; cf. People v MIller, 70 Nyad
903, 905-907 [1987]), and thus was acting as a public servant within
the neaning of the statute. |In addition, we conclude that the
evi dence before the grand jury, viewed in the |ight nost favorable to
t he People (see People v Manini, 79 Ny2d 561, 568-569 [1992]; People v
Bi anco, 67 AD3d 1417, 1418-1419 [4th Dept 2009], |v denied 14 NY3d 797
[ 2010] ), was sufficient to allow the grand jury to infer that
def endant intended to defraud the County by subnmitting reports with
fabricated information while still receiving a salary as a County
enpl oyee (see generally People v Scutt, 19 AD3d 1131, 1132 [4th Dept
2005], |v denied 5 Ny3d 810 [2005]; People v Swain, 309 AD2d 1173,
1174 [4th Dept 2003], |v denied 1 NY3d 581 [2003]). W reject
defendant’s contention that such an inference is too attenuated as a
matter of |aw.

Def endant alternatively contends that the court properly
di sm ssed counts one through three of the indictnment because the
evi dence before the grand jury was not legally sufficient to establish
that the reports contained false statenments or false infornmation.
Def endant failed to preserve that contention for our review (see CPL
470.05 [2]) and, in any event, because the court did not nmake a
finding adverse to the People on that issue, we are precluded from
reviewing it on the People’ s appeal (see CPL 470.15 [1]; People v
Concepci on, 17 Ny3d 192, 194-196 [2011]; People v LaFontaine, 92 Ny2d
470, 473-474 [1998], rearg denied 93 NY2d 849 [1999]).

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprenme Court, Erie County (Janmes H.
Dillon, J.), entered April 27, 2016. The order, insofar as appeal ed
from denied the notion of defendants for sumrary judgnent dism ssing
t he conpl ai nt.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Plaintiff commenced this action seeking to recover
damages for injuries that he sustained while he was a passenger in a
vehicle driven by his wife, third-party defendant. Defendant Jason
Austin was operating a dunp truck with an attached trailer, both of
whi ch were owned by defendant City of Buffalo. Austin and third-party
def endant were traveling in the sane direction on Eggert Road, when
Austin turned right and collided with the vehicle driven by third-
party defendant, which was to his right. On a prior appeal, this
Court affirnmed an order denying third-party defendant’s notion for
sumary judgnent dismssing the third-party conplaint (Jackson v City
of Buffalo, 144 AD3d 1555, 1555 [4th Dept 2016]).

Suprene Court properly deni ed defendants’ notion for summary
judgnent dism ssing the conplaint. Defendants failed to neet their
initial burden of establishing that third-party defendant was
negligent as a matter of |aw and that her negligence was the sole
proxi mat e cause of the accident (see Russo v Pearson, 148 AD3d 1762,
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1763 [4th Dept 2017]; see generally Zuckerman v City of New York, 49
NY2d 557, 562 [1980]). Although defendants submitted the expert
affidavit of an engi neer who opined that there is only one | ane of
travel in each direction on the portion of Eggert Road where the

acci dent occurred, defendants also submtted the deposition testinony
of plaintiff, third-party defendant, and Austin, each of whom
testified that two cars can fit side-by-side each way on that portion
of road, “thereby functionally creating two I anes in the sane
direction froma single |ane” (Jackson, 144 AD3d at 1556). Moreover,
plaintiff further testified at his deposition that the vehicle in

whi ch he was riding was positioned on the right side of Austin' s dunp
truck, and that Austin did not activate his turn signal before
turning. W thus conclude that there are issues of fact whether the
road has one or two |anes of travel in each direction and whet her
Austin made an inproper right turn fromthe left |lane (see id.).

Def endants also failed to neet their initial burden of
establishing that plaintiff did not sustain a serious injury under the
90/ 180-day category of Insurance Law 8 5102 (d) (see Summers v Spada,
109 AD3d 1192, 1193 [4th Dept 2013]). To qualify as serious injury
under that category, “ ‘there nust be objective evidence of a
nmedi cally determned injury or inpairnment of a non-permanent nature
. as well as evidence that plaintiff’'s activities were curtail ed
to a great extent’ ” (Crewe v Pisanova, 124 AD3d 1264, 1265 [4th Dept
2015]; see generally Toure v Avis Rent A Car Sys., 98 Ny2d 345, 357
[2002]). In support of their notion, defendants submitted the
transcript of plaintiff’'s General Muinicipal Law 8 50-h hearing, which
occurred 176 days after the accident. Plaintiff testified at the
hearing that he went to the hospital the day after the accident, that
he was then forbidden by his physician fromreturning to work because
he had two herniated discs and a torn disc in his back, and that he
had not yet returned to work after the accident. Although defendants’
expert physician opined in his affirnmed report that plaintiff could
continue working, that opinion was based upon an exam nati on of
plaintiff that occurred over four years after the accident, and thus
the physician “ ‘did not exam ne plaintiff during the rel evant
statutory period and did not address plaintiff’'s condition during the
rel evant period " (Crewe, 124 AD3d at 1265-1266).

Wth respect to the permanent consequential limtation of use and
significant limtation of use categories of serious injury, even
assum ng, arguendo, that defendants net their initial burden of
establishing their entitlenment to judgnent as a matter of |aw, we
conclude that plaintiff raised an issue of fact by submtting the
expert opinion of his treating chiropractor, “who relied upon
obj ective proof of plaintiff’'s injury, provided quantifications of
plaintiff’s loss of range of notion along with qualitative assessnents
of plaintiff’s condition, and concluded that ‘plaintiff’s injury was
significant, permanent, and causally related to the accident’ ” (More
v Gawel, 37 AD3d 1158, 1159 [4th Dept 2007]; see Strangio v Vasquez,
144 AD3d 1579, 1580 [4th Dept 2016]; Stanps v Pudetti, 137 AD3d 1755,
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1757 [4th Dept 2016]).

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprene Court, Erie County (Tracey A
Banni ster, J.), entered Decenber 7, 2016. The order granted the
notion of plaintiff to conpel disclosure, and denied the cross notion
of defendant Allstate Indemity Conpany for a protective order.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the | aw by denying those parts of the notion
seeking to conpel disclosure and granting those parts of the cross
noti on seeking a protective order with respect to the I egal opinion of
t he outside counsel of defendant Allstate Indemity Conpany and the
pre-di sclainmer claimnotes related thereto, and with respect to the
cl ai m notes containing defendant Allstate Indemity Conpany’ s reserve
information, and by denying that part of the notion seeking to conpel
di scl osure of the claiminvestigation manual, and as nodified the
order is affirmed without costs, and the matter is remtted to Suprene
Court, Erie County, for further proceedings in accordance with the
foll owi ng nenorandum Plaintiff, individually and on behalf of her
daughter (hereafter, infant), comrenced this action seeking damages
for injuries sustained by the infant in July 2010, when she was
injured as a result of being accidentally shot with a gun that was
owned by her father, defendant Louis Territo (father). Plaintiff
previously filed a claimon the infant’s behalf with Allstate
| ndemmi ty Conpany (defendant) pursuant to a honeowner’s insurance
policy issued to the father. Defendant disclained coverage on the
ground that the policy excluded coverage for “bodily injury” to an
“insured person,” and that the infant was an “insured person” because
she was a rel ative of the policyholder, her father, and a “resident”
of his household. Plaintiff alleged in the anended conpl aint that the
infant’s injuries were caused by the father’s negligence and, pursuant
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to the terns of the insurance policy, defendant had agreed to
indemify the father for bodily injury. Thereafter, plaintiff noved
to conpel disclosure of defendant’s entire claimfile, including a

| egal opinion prepared by defendant’s outside counsel and a claim

i nvestigation manual prepared by defendant’s enpl oyees. Defendant
cross-noved for a protective order preventing disclosure of, inter
alia, pre-disclainer claimnotes containing statenents nade by the
father, the | egal opinion of outside counsel and pre-disclainmer claim
notes related thereto, pre-disclainer claimnotes containing

i nformati on about defendant’s reserves, and the claiminvestigation
manual .  Suprenme Court granted plaintiff’s notion to conpel inits
entirety, and deni ed defendant’s cross noti on.

Contrary to defendant’s contention, the court properly ordered
di scl osure of pre-disclainer claimnotes containing statenents nmade by
the father. It is well settled that “there nmust be full disclosure of
accident reports prepared in the ordinary course of business that were
notivated at least in part by a business concern other than
preparation for litigation” (Calkins v Perry, 168 AD2d 999, 999 [4th
Dept 1990]; see Beaunont v Smyth, 306 AD2d 921, 921 [4th Dept 2003]).
Here, the father nade his statenents to defendant’s investigators
bef ore defendant nmade the decision to disclaim and there is no
di spute that defendant’s enpl oyees relied on those statenents in
maki ng t hat deci sion.

We agree with defendant, however, that the court abused its
discretion in granting that part of plaintiff’s notion seeking
di scl osure of the | egal opinion of outside counsel and pre-disclaimer
claimnotes related thereto and denying that part of defendant’s cross
noti on seeking a protective order with respect to those itens, and we
therefore nodify the order accordingly. Although reports prepared in
t he regul ar course of business are discoverable (see Lalka v ACA Ins.
Co., 128 AD3d 1508, 1508-1509 [4th Dept 2015]), docunents prepared by
an attorney that are “primarily and predom nantly of a | egal
character,” and nmade to furnish | egal services, are absolutely
privileged and not discoverable, regardl ess of whether there was
pending litigation at the tinme they were prepared (Spectrum Sys. Intl.
Corp. v Chem Bank, 78 Ny2d 371, 379 [1991]; see VGFC Realty 11, LLC vV
D Angel o, 114 AD3d 765, 766 [2d Dept 2014]). W therefore concl ude
that the |l egal opinion and the related clai mnotes are absolutely
privileged, and thus a protective order should have been granted in
t hat regard.

We al so agree with defendant that the court abused its discretion
in granting that part of plaintiff’s notion seeking disclosure of
defendant’s reserve information and denying that part of defendant’s
cross nmotion with respect thereto inasnuch as that information is not
“material and necessary” to the action (CPLR 3101 [a]; see 40 Rector
Hol di ngs, LLC v Travelers Indem Co., 40 AD3d 482, 482-483 [1st Dept
2007]). W therefore further nodify the order accordingly.

We concl ude that the court abused its discretion in granting that
part of plaintiff’s notion seeking disclosure of defendant’s claim
i nvestigation manual and denying that part of defendant’s cross notion
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with respect thereto without first conducting an in canera review. As
the noving party, plaintiff had the burden of denonstrating that “the
met hod of discovery sought will result in the disclosure of relevant
evi dence or is reasonably calculated to | ead to the discovery of
informati on bearing on the clains” (Crazytown Furniture v Brooklyn
Union Gas Co., 150 AD2d 420, 421 [2d Dept 1989]; see Quinones v 9 E
69th St., LLC, 132 AD3d 750, 750 [2d Dept 2015]). Inasnuch as the
enpl oyee of defendant who made the ultimte decision to disclaim
testified that the manual did not contain a definition of “resident,”
the court should have reviewed the manual in canera to determ ne

whet her it contained information material and relevant to the issues
to be decided in the action (see generally Barnes v Habuda, 118 AD3d
1443, 1444 [4th Dept 2014]). W therefore further nodify the order
accordingly, and we remt the matter to Suprene Court to determ ne
those parts of the notion and cross notion followi ng an in canera
review of the claiminvestigation manual .

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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Appeal froma judgnent of the Cattaraugus County Court (Ronald D
Ploetz, J.), rendered August 11, 2014. The judgnent convicted
def endant, upon a jury verdict, of welfare fraud in the fourth degree
and offering a false instrunent for filing in the first degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously nodified on the |Iaw by reversing that part convicting
defendant of welfare fraud in the fourth degree and di sm ssing count
one of the indictnment, and as nodified the judgnent is affirned.

Menorandum  Def endant appeals from a judgnent convicting her
upon a jury verdict of welfare fraud in the fourth degree (Penal Law
8 158.10) and offering a false instrunent for filing in the first
degree (8 175.35 [1]). Defendant’s conviction stens from her receipt
of a Section 8 housing subsidy financed by the United States
Depart ment of Housing and Urban Devel opnent (HUD) (see 42 USC § 1437f
[b]; Matter of Malek v Franco, 263 AD2d 427, 428 [1lst Dept 1999], |lv
deni ed 94 Ny2d 762 [2000]). The Section 8 funds were adm ni stered by
t he Sal amanca Housing Agency as a division of the Sal amanca | ndustria
Devel opnent Agency, and were not administered through the Cattaraugus
County Department of Social Services (DSS). The People established
t hat defendant, who lived in New Jersey, obtained Section 8 benefits
for housing in Sal amanca, but she never lived in Sal amanca during the
five-nmonth period during which she received benefits. The People’s
theory was that defendant applied for and obtained the benefits in
Sal amanca because of the relatively short waiting list for Section 8
benefits in that area, but she did not intend to nove there and
instead intended to transfer her Section 8 subsidy to New Jersey under
the federal portability rules after the expiration of the requisite
one-year waiting period (see 24 CFR 982.353 [b], [c]).

We reject defendant’s contention that a conversation anong a
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juror, County Court, the prosecutor, defendant, and defense counse
constituted a node of proceedings error, requiring reversal regardl ess
of waiver or lack of preservation. The error was not a node of
proceedi ngs error because it did not “ ‘go to the essential validity
of the process’ ” and was not “ ‘so fundanental that the entire tria
[was] irreparably tainted” ” (People v Mack, 27 Ny3d 534, 541 [2016],
rearg denied 28 NY3d 944 [2016]). Here, we conclude that defendant

wai ved her right to raise that contention on appeal inasmuch as both
def endant and defense counsel participated in the conversation and

def endant thus consented to manner in which the court responded to the
juror’s gquestions (see People v Wal ker, 96 AD3d 1481, 1482 [4th Dept
2012], |v denied 20 Ny3d 989 [2012]; see generally People v Wbb, 78
NY2d 335, 339 [1991]).

Def endant contends that her conviction of welfare fraud in the
fourth degree is based on legally insufficient evidence because the
Section 8 subsidy that she received did not constitute “public
assi stance benefits” under Penal Law § 158.10. W agree, and we
therefore nodify the judgnment by reversing that part convicting her of
that crine and dismssing the first count of the indictnment. “A
person is guilty of welfare fraud in the fourth degree when he or she
commts a fraudulent welfare act and thereby takes or obtains public
assi stance benefits, and when the val ue of the public assistance
benefits exceeds [$1,000]” (8 158.10). Public assistance benefits are
defined as “noney, property or services provided directly or
indirectly through prograns of the federal governnent, the state
government or the governnment of any political subdivision within the
state and adm ni stered by the departnent of social services or socia
services districts” (8 158.00 [1] [c]).

Def endant contends that the statutory definition of public
assi stance benefits has two elenments: first, the noney, property, or
servi ces must be provided through either the federal governnent, the
state government, or the governnment of any political subdivision
within the state; and second, the noney, property, or services nust be
adm ni stered by the department of social services or social services
district. According to defendant, the second el enent nust be
established regardl ess of which entity (federal governnent, state
government, or governnent of any political subdivision within the
state) supplies the funds. |Inasnuch as the Section 8 subsidy was not
adm ni stered through DSS, defendant contends that she did not receive
publ i c assistance benefits, and thus she could not have commtted
wel fare fraud in the fourth degree.

The Peopl e, however, contend that the definition of public
assi stance benefits requires that the noney, property, or services be
provi ded t hrough prograns of (1) the federal governnent or (2) the
state governnent or (3) the governnent of any political subdivision
within the state and adm ni stered by the departnment of social services
or social services district. 1In other words, the People interpret the
statute such that the requirenment that the funds be adm ni stered
t hrough a social services agency applies only to funds provi ded by
“any political subdivision within the state” (Penal Law § 158.00 [ 1]
[c]). We note that the People’s interpretation is supported by
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anot her subdi vi sion of the statute, which defines a public benefit
card as “any nedi cal assistance card, food stanp assi stance card,
public assistance card, or any other identification, authorization
card or electronic device issued by the state or a social services
district . . . , which entitles a person to obtain public assistance
benefits under a local, state, or federal program adm nistered by the
state, its political subdivisions, or social services districts”

(8 158.00 [1] [a] [enphasis added]). Thus, according to its
definition, a public benefit card nay be used to obtain certain types
of public assistance benefits, i.e., those “admi nistered by the state,
its political subdivisions, or social services districts” (id.). That
| anguage indicates that public assistance benefits include funds

adm nistered by the state and “its political subdivisions,” in
addition to funds adm nistered by social services agencies.

Therefore, defendant’s proposed interpretation that any funds
constituting “public assistance benefits” nmust be adm ni stered through
a social services agency cannot be harnonized with the statutory
definition of a public benefit card. It is well settled that “ ‘[a]ll
parts of a statute nust be harnonized with each other as well as with
the general intent of the whole statute, and effect and neani ng nust,
if possible, be given to the entire statute and every part and word
thereof” ” (People v Pabon, 28 NY3d 147, 152 [2016]).

Nevert hel ess, defendant’s interpretation of the statutory
definition of public assistance benefits is supported by the
| egi slative history of the statute, which shows that it was enacted
primarily to conbat Medicaid fraud (see Governor’s Approval Mem Bill
Jacket, L 1995, Ch 81 at 10), and Medicaid benefits are adm ni stered
by the departnment of social services or social services district. 1In
addition, we note that the People’ s interpretation of the statute
woul d extend its reach beyond its intended neaning to include any
“nmoney, property or services provided directly or indirectly through
progranms of the federal governnent,” w thout qualification (Penal Law
§ 158.00 [1] [c]). For exanple, under the People’s interpretation,
veteran’s benefits woul d be “noney, property or services” falling
within the definition of “[p]ublic assistance benefits” (id.), but it
seens unlikely that the Legislature intended the inproper receipt of
such benefits to be considered welfare fraud.

We conclude that both interpretations of the statute are
pl ausible. In such situations, the rule of lenity applies and we nust
adopt the interpretation of the statute that is nore favorable to
def endant (see People v Thonpson, 26 NY3d 678, 687-688 [2016]). The
People were therefore required to establish that the Section 8 funds
were “adm ni stered by the departnment of social services” (Penal Law
§ 158.00 [1] [c]), which they failed to do. Instead, it is undisputed
that the funds were not adm nistered by DSS. The Peopl e contend that
the crime of welfare fraud in the fourth degree shoul d enconpass
def endant’ s conduct because the overall goal of the statute is to
conbat fraud in social welfare programs, and fraudul ent activities
harm both the taxpayers and those truly in need of such benefits. As
shown by the facts of this case, when defendant fraudul ently obtained
Section 8 benefits, that resulted in residents of Sal amanca waiti ng
| onger for those benefits. The People’s contention, however, is one
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that should be directed to the Legislature.

Def endant’ s contention that she was denied a fair trial by
prosecutorial msconduct is for the nost part unpreserved for our
revi ew because she failed to object to the majority of the alleged
i nstances of m sconduct (see CPL 470.05 [2]; People v Diaz, 52 AD3d
1230, 1231 [4th Dept 2008], |v denied 11 NY3d 831 [2008]). In any
event, we conclude that “ ‘[a]lny inproprieties were not so pervasive
or egregious as to deprive defendant of a fair trial’ ” (D az, 52 AD3d
at 1231). W have consi dered defendant’s renai ni ng contenti on and
conclude that it is without merit.

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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Appeal froma judgnent of the Ontario County Court (WIIliamF.
Kocher, J.), rendered June 13, 2013. The judgnent convicted
def endant, upon a jury verdict, of attenpted assault in the first
degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict, of attenpted assault in the first degree (Pena
Law 88 110.00, 120.10 [1]). W reject defendant’s contention that
County Court erred in denying his challenge for cause to a prospective
juror on the ground that, in response to questioning by defense
counsel, the prospective juror said that he would “certainly try” to
be fair and inpartial. Contrary to defendant’s contention, the word
“try” is not a talismanic word that automatically rendered equivoca
the prospective juror’s assertion that he could be fair (see People v
Rivera, 33 AD3d 303, 305 [1lst Dept 2006], affd 9 NY3d 904 [2007];
Peopl e v Shul man, 6 NY3d 1, 28 [2005], cert denied 547 US 1043
[2006]). W further note that the prospective juror also made two
unqualified statenments that he could be fair and inpartial (see People
v Fow er- G aham 124 AD3d 1403, 1403-1404 [4th Dept 2015], |v denied
25 NY3d 1072 [2015]).

After several jurors had been sworn and seated, but before jury
sel ection was conpleted, a sworn juror indicated that he had failed to
mention potentially relevant information when he was questioned prior
to being sworn. W reject defendant’s contention that the court erred
i n denyi ng defense counsel’s challenge for cause to the sworn juror
“based upon a ground not known to the challenging party” before the
juror was sworn (CPL 270.15 [4]). Defendant waived his further
contention that the court thereafter erred in granting defense
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counsel’s perenptory challenge with respect to that sworn juror

i nasmuch as defendant requested that the court performthe very act
that he now contends was error (see generally People v Ri chardson, 88
NY2d 1049, 1051 [1996]; People v Rush, 148 AD3d 1601, 1604 [4th Dept
2017], Iv granted 29 NY3d 1133 [2017]).

Al t hough we agree with defendant that the prosecutor engaged in
m sconduct by inproperly eliciting prejudicial testinony about
def endant’ s ni ckname, “Diablo,” for purposes other than identification
fromw t nesses who knew defendant by his real nane (see People v
Tol liver, 93 AD3d 1150, 1150-1151 [4th Dept 2012], lv denied 19 NY3d
968 [2012]), we conclude that such conduct was not so egregious as to
deny defendant a fair trial (see generally People v Chatnan, 281 AD2d
964, 966 [4th Dept 2001], I|v denied 96 Ny2d 899 [2001]). The
remai ni ng i nstances of prosecutorial msconduct alleged by defendant
are not preserved for our review (see CPL 470.05 [2]), and we decline
to exercise our power to review themas a matter of discretion in the
interest of justice (see CPL 470.15 [6] [a]). W also reject
defendant’ s contention that defense counsel’s failure to object to
t hose al |l eged i nstances of prosecutorial msconduct constitutes
i neffective assistance of counsel (see generally People v Rickard, 26
AD3d 800, 801 [4th Dept 2006], |lv denied 7 NY3d 762 [2006]). W
further reject defendant’s contention that he was otherw se denied
effective assi stance of counsel. Defense counsel, inter alia,
vi gorously cross-exam ned w tnesses, nmade a specific and conpetent
mdtrial notion for a trial order of dismssal, called severa
wi t nesses for the defense, and renewed the notion for a trial order of
di sm ssal follow ng the close of defendant’s proof. Thus, we concl ude
that “the evidence, the law, and the circunstances of [this] case,
viewed in totality and as of the time of the representation, revea
t hat [defense counsel] provided neani ngful representation” (People v
Bal di, 54 Ny2d 137, 147 [1981]).

Contrary to defendant’s further contention, we conclude that the
court did not err in refusing to repeat the instruction on
justification after providing the instruction for each count of the
indictment. A court need not instruct justification seriatimwhere,
as here, “the court’s charge was a correct statement of the | aw when
viewed inits entirety . . . and adequately conveyed to the jury the
correct principles of lawto be applied to the case” (People v
Bol ling, 24 AD3d 1195, 1197 [4th Dept 2005] [internal quotation marks
omtted], affd 7 NY3d 874 [2006]). W reject defendant’s contention
that the sentence is unduly harsh and severe.

Finally, we have reviewed defendant’s remaining contention and
conclude that it is without merit.

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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Appeal and cross appeal froman order of the Suprene Court,
St euben County (Marianne Furfure, A J.), entered June 1, 2016. The
order, anong other things, granted the cross notion of defendant
Sunnysi de Corporation to dismiss plaintiff’s conplaint against it.

It is hereby ORDERED t hat said cross appeal is unaninously
di sm ssed and the order is affirmed w thout costs.

Menorandum Plaintiff appeals and Sunnysi de Cor poration
(def endant) cross-appeals froman order that, anong other things,
granted that part of plaintiff’s notion seeking to dismss two of
defendant’s affirmative defenses and granted defendant’s cross notion
to dismss the conplaint against it for failure to state a cause of
action. Plaintiff comrenced this action seeking danages for injuries
that he sustained as a result of inhaling funes fromnuriatic acid
whil e using that product in an undiluted formto clean an i ndoor
swinmng pool. Plaintiff alleged that defendant nanufactured the
subject nmuriatic acid and was liable for plaintiff’s injuries because
it failed to warn himof the risks associated with the product.

Suprene Court properly granted defendant’s cross notion. The
Federal Hazardous Substances Act (FHSA) “and its enabling regul ations
“provide nationally uniformrequirenments for adequate cautionary
| abel i ng of packages of hazardous substances which are sold in
interstate commerce and are intended or suitable for househol d use’
(Richards v Hone Depot, Inc., 456 F3d 76, 78 [2d Cr 2006], quoting
M | anese v Rust-0 eum Corp., 244 F3d 104, 109 [2d Cr 2001]; see 15
USC § 1261 et seq.). Although “[f]ederal statutes creating |abeling
requi renents, such as those contained in the [FHSA], preenpt comon-
law failure to warn and i nadequate warning clains” (Beyrle v Finneron,

”
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229 AD2d 1010, 1010 [4th Dept 1996]), a plaintiff may assert a cause
of action based on allegations that the |abel “failed to conply wth
pertinent [f]ederally-nmandated requirenents” (Sabbatino v Rosin & Sons
Har dware & Paint, 253 AD2d 417, 419 [2d Dept 1998], |Iv denied 93 Ny2d

817 [1999]). *“Such a claimis valid, ‘so long as a plaintiff charges
a manufacturer with violations of FHSA-mandated | abeling requirenents
and does not seek nore stringent requirenments’ ” (Wallace v Parks

Corp., 212 AD2d 132, 140 [4th Dept 1995], quoting Mdss v Parks Corp.
985 F2d 736, 740-741 [4th Gr 1993], cert denied 509 US 906 [1993];
see Hanly v Quaker Chem Co., Inc., 29 AD3d 860, 861 [2d Dept 2006],
v denied 7 NY3d 713 [2006]; Sabbatino, 253 AD2d at 419).

It is prohibited under the FHSA to introduce or deliver “into
interstate commerce . . . any m sbranded hazardous substance” (15 USC
8§ 1263 [a]). A hazardous substance as defined in 15 USC § 1261 (f) is
“m sbranded” if its |abel does not contain the information set forth
in 15 USC 8§ 1261 (p) (1) and any additional information required by
regul ati ons promul gated by the Consuner Product Safety Comm ssion
pursuant to 15 USC § 1262 (b).

Here, plaintiff contends that the nuriatic acid manufactured by
def endant was mi sbranded because the |abel on the product did not
contain the requisite “affirmative statenent of the principal hazard
or hazards” of the product (15 USC 8§ 1261 [p] [1] [E]), and the
“precautionary nmeasures describing the action to be foll owed or
avoi ded” (8 1261 [p] [1] [F]). W reject that contention. Wth
respect to the affirmative statenment of the principal hazard or
hazards, the |abel included the follow ng | anguage: “CAUSES SEVERE
BURNS. VAPOR HARMFUL. NMAY BE FATAL | F SWALLOWNED. MAY CAUSE
BLI NDNESS | F SPLASHED I N EYES.” W conclude that the statenment “VAPOR
HARMFUL, ” which is used in section 1261 (p) (1) (E) as an exanpl e of
an affirmative statenent of the principal hazard, is sufficient to
conply with the statute and to warn users that inhalation of the
nmuriatic acid funmes is harnful (see Busch v Gaphic Color Corp., 169
Il 2d 325, 343-347, 662 NE2d 397, 407-408 [1996], cert denied 519 US
810 [1996]).

Wth respect to the precautionary neasures describing the action
to be foll owed or avoi ded, when 15 USC § 1261 (p) (1) (F) and the
additional regulations are read together, “it is clear that the
‘precautionary nmeasures’ a manufacturer nust include on the | abel of a
hazar dous substance are those directed at mnim zing or avoiding the
princi pal hazard or hazards of the product” (Mwmesigwa v DAP, Inc., 637
F3d 884, 889 [8th Cir 2011]). Here, the label stated, “[n]ever use
acid in a confined area; use only when ventilation is equivalent to
out door conditions. It may be necessary to use mechani cal
ventilation if normal air novenent is not sufficient to disperse funes
conpletely.” Contrary to plaintiff’s contention, the statute does not
requi re a manufacturer of a hazardous substance to |ist on the product
| abel each and every concei vabl e precauti onary neasure. |ndeed,

“anal ysis of conpliance with the requirenents of the federal statute
i s based upon the statutory | anguage and the pronul gati ons of the

[ Consumer Product Safety Comm ssion]” (Pennsylvania Gen. Ins. Co. v

Landis, 96 F Supp 2d 408, 417 [D NJ 2000], affd 248 F3d 1131 [3d G r
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2000]), and “[d]isagreenent over the adequacy or sufficiency of the
information provided on a | abel does not necessarily raise materia

i ssues of fact as to conpliance. Wat matters is whether the |abe
satisfies the requirenents of the FHSA, not whether a | abel defines
every phrase and addresses every potential hazard” (Canty v Ever-Last
Supply Co., 296 NJ Super 68, 90, 685 A2d 1365, 1377 [1996]; see
Torres-Rios v LPS Labs., Inc., 152 F3d 11, 14-15 [1st Cr 1998]). W
conclude that the precautionary neasures listed on the nuriatic acid
| abel are adequately “directed at m nim zing or avoiding the principa
hazard or hazards of the product” (Mwesigwa, 637 F3d at 889), i.e.,
inhaling the funes, and the | abel therefore conplied with section 1261
(p) (1) (F). Thus, because defendant established as a matter of |aw
that the label on the bottle of nuriatic acid conplied with the FHSA,
the court properly granted defendant’s cross notion to dism ss the
conplaint against it (see generally Gerrish v State Univ. of NY. at
Buf fal o, 129 AD3d 1611, 1612 [4th Dept 2015]).

In Iight of our determ nation, defendant’s cross appeal fromthat
part of the order dismssing two of its affirmative defenses is
di sm ssed as noot (see generally MCabe v CSX Transp., Inc., 27 AD3d
1150, 1151 [4th Dept 2006]).

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judicia
Department by order of the Suprenme Court, Erie County [Di ane Y.
Devlin, J.], entered January 26, 2017) to review a determ nation of
respondent. The determ nation permtted the establishment of a group
home for devel opnental |y di sabl ed adul ts.

It is hereby ORDERED that the determ nation is confirnmed w thout
costs and the petition is dism ssed.

Menmorandum  Petitioner comenced this CPLR article 78 proceeding
chal | engi ng respondent’s determ nation, nade after a hearing, to
permt the establishnent of a comunity residential facility for the
devel opnental |y disabled within petitioner, and the matter was
transferred to this Court pursuant to CPLR 7804 (g). W reject
petitioner’s contention that it was denied its right to due process
based on the Hearing Oficer’s denial of its requests for an
adj ournnent of the hearing (see Matter of Frederick G v New York
State Cent. Register of Child Abuse & Maltreatnent, 53 AD3d 1075, 1076
[4th Dept 2008]; cf. Matter of Crim v Droskoski, 217 AD2d 698, 699
[ 2d Dept 1995]). The record establishes that the Hearing Oficer
provi ded petitioner with an additional 21 days beyond the 15-day
period within which it was required by statute to hold the hearing
(see Mental Hygiene Law 8 41.34 [c] [5]). Moreover, nore than three
nmont hs el apsed between the tine the sponsoring agency gave notice that
it had selected a site for the proposed facility and the date of the
hearing, and thus petitioner had anple tinme to prepare for the
heari ng.

Petitioner contends that, if it had been given additional tinme to
prepare for the hearing, it could have proposed alternative sites, and
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t hus the denial of an adjournment was an abuse of discretion. |If
petitioner believed that another site would be appropriate, however,
it shoul d have suggested another site in response to the sponsoring
agency’s initial notice or, if needed, asked for tine to find such a
site (see Mental Hygiene Law 8 41.34 [c] [1] [B]). |Instead,
petitioner decided to object to the facility outright (see 8§ 41.34 [c]
[1] [C]), which led the sponsoring agency to request an “i medi ate
hearing” (8 41.34 [c] [5]). W therefore respectfully disagree with
our dissenting colleague that there was no reason for petitioner to
anticipate preparing for a hearing upon receiving notice fromthe
sponsoring agency.

We further respectfully disagree with our dissenting coll eague
that an adj ournnent shoul d have been granted so that petitioner could

study traffic and waste di sposal concerns. 1In its requests for an
adj ournnment, petitioner did not state that it needed tinme to study
those issues. It was not until after the decision of respondent’s

Acting Conmm ssioner, in which she stated that petitioner’s traffic and
septic concerns were not based on any studies, that petitioner argued
that it should have been granted an adjournnent to study those issues.
To the extent that petitioner contends that its stated reason of
needing “tinme to prepare” enconpassed those specific issues, we reject
that contention. To conclude otherw se would nean that adjournnents
shoul d al ways be granted upon request, even when it is well settled
that the decision to grant or deny an adjournnent is a matter of

di scretion (see Redd v Juarbe, 124 AD3d 1274, 1276 [4th Dept 2015]).

We reject petitioner’s further contention that the determ nation
is not supported by substantial evidence (see generally Mtter of
Jennings v New York State O f. of Mental Health, 90 Ny2d 227, 239
[ 1997]). Respondent considered the concentration of simlar
facilities in the area, and determ ned that the nature and character
of the area in which the facility is to be based woul d not be
substantially altered as a result of establishment of the facility
(see Mental Hygiene Law 8 41.34 [c] [5]; Jennings, 90 NY2d at 240-
241). Al though petitioner submtted evidence that two nei ghboring
towns had fewer such facilities than petitioner, the record
establ i shes that other neighboring towns had nore facilities than
petitioner. 1In any event, “[t]he nmere presence of other facilities
al ready situated in a particular area cannot be the sole basis for
denying the establishnent of a simlar new facility when such need for
that facility is denonstrated” (Jennings, 90 Ny2d at 242; see Matter
of Gty of Munt Vernon v OVRDD, 56 AD3d 771, 772 [2d Dept 2008];
Matter of Town of Huntington v Maul, 52 AD3d 725, 726 [2d Dept 2008]).
Petitioner’s objection to “the suitability of the proposed site[] was
not relevant” to the issue whether the group honme woul d substantially
alter the nature and character of the nei ghborhood (Town of Pl easant
Val. v Wassaic Dev. Disabilities Servs. Of., 92 AD2d 543, 544 [2d
Dept 1983]).

We have considered petitioner’s remai ni ng contenti on and concl ude
that it is without nerit.

Al'l concur except WHALEN, P.J., who dissents and votes to grant
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the petition in part and annul the determ nation in accordance with
the foll ow ng menorandum | respectfully dissent because | agree with
petitioner that the Hearing O ficer erred in denying its requests for
an adjournnent to enable it to prepare for the hearing. At the
hearing, petitioner’s wtnesses expressed concerns that a community
residential facility for the devel opnentally disabled at the proposed
site, which is on a steep hill, could create traffic and waste

di sposal problenms. |In her decision, respondent’s Acting Comn ssioner
recogni zed those concerns as “inportant,” but rejected them as

specul ative and conjectural absent “evidence such as septic or traffic
studies to indicate that the proposed residence would detrinentally
alter the nature and character of the neighborhood.” Although the
deci sion whether to grant an adjournnent is a matter of discretion
(see Matter of Estafanous v New York City Envtl. Control Bd., 136 AD3d
906, 907 [2d Dept 2016]; Redd v Juarbe, 124 AD3d 1274, 1276 [4th Dept
2015]), | conclude that the denial of petitioner’s requests was an
abuse of discretion that nay well have deprived petitioner of the
opportunity to obtain the evidence it needed to prove its case.

Petitioner requested an adjournnent well before the hearing date
(cf. Matter of A & U Auto Repair v New York State Dept. of Motor
Vehs., 135 AD3d 856, 857 [2d Dept 2016]), and identified its grounds
for an adjournnent as a need to prepare its case and a need to
consider hiring outside counsel in view of other obligations on the
part of its Town Attorney. 1In ny view, the basis for petitioner’s
requests was reasonable, and its need for an adjournnment “did not
result from[a] failure to exercise due diligence” (Stevens v Auburn
Mem Hosp., 286 AD2d 965, 966 [4th Dept 2001]; cf. Park Lane N
Omners, Inc. v Gengo, 151 AD3d 874, 875-876 [2d Dept 2017]). The
maj ority’ s conclusion that petitioner had anple time to prepare for
t he hearing presunes that petitioner should have started to prepare
upon recei pt of notice fromthe sponsoring agency that the site had
been sel ected. One of the purposes of Mental Hygiene Law 8§ 41. 34,
however, is “to encourage a process of joint discussion and
accommodat i on between the providers of care and services to the
nmental |y di sabl ed and representatives of the community” (Matter of
Jennings v New York State O f. of Mental Health, 90 Ny2d 227, 240
[1997] [internal quotation marks omitted]), and here di scussions
bet ween petitioner’s representatives and the sponsoring agency took
pl ace during the period after the site selection notice and before the
sponsoring agency’ s request for a hearing, which was nmade just over a
nmonth prior to the hearing. Under the circunstances, | agree with
petitioner that it was not obligated to spend tinme and noney preparing
for a hearing before the sponsoring agency actually requested one.
Moreover, petitioner’s traffic and waste di sposal concerns appear to
be legitinate, and in ny view they are relevant to the issue whether
the proposed facility would substantially alter the nature and
character of the area (see Matter of Town of Bedford v State of New
York Of. of Mental Retardation & Dev. Disabilities, 144 AD2d 473, 474
[ 2d Dept 1988]; see generally 8 41.34 [c] [5]; Jennings, 90 NY2d at
240-241).

| nasmuch as petitioner offered substantial reasons in support of
its requests for an adjournnment and there was no conpelling reason to
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deny the requests, | conclude that the Hearing O ficer abused her

di scretion in denying them (see Matter of Messina v Bellnore Fire
Dist. Comm., Bd. of Fire Coormrs., 242 AD2d 631, 633 [2d Dept 1997];
see generally Chanberlain v Dundon [appeal No. 2], 61 AD3d 1378, 1379
[4th Dept 2009]; Matter of Treger, 251 AD2d 1067, 1067 [4th Dept
1998]). | would therefore annul the chall enged determ nati on and
remt the matter to respondent for a new hearing (see Cenegal Manor v
Casal e, 251 AD2d 259, 260 [1st Dept 1998]; see also Treger, 251 AD2d
at 1067).

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Famly Court, Oneida County (Julia
Brouillette, J.), entered Septenber 30, 2015 in a proceedi ng pursuant
to Famly Court Act article 6. The order, anong other things, awarded
Eric Burk sole custody of the subject child.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Respondent - petitioner nother appeals from an order
that, inter alia, granted petitioner-respondent father’s anended
petition by awardi ng himprimary physical residence and sole |ega
custody of the parties’ child. W reject the nother’s contention that
Famly Court’s determ nation | acks a sound and substantial basis in
t he record.

It is well settled that a custody determ nation follow ng a
hearing is entitled to great deference (see Eschbach v Eschbach, 56
NY2d 167, 173 [1982]), “particularly in view of the hearing court’s
superior ability to evaluate the character and credibility of the
w tnesses” (Matter of Thillman v Mayer, 85 AD3d 1624, 1625 [4th Dept
2011]). In our view, the court’s witten decision establishes that
the court engaged in a “ ‘careful weighing of [the] appropriate
factors’ " (Matter of Triplett v Scott, 94 AD3d 1421, 1422 [4th Dept
2012]), and the court’s determ nation has a sound and substanti a
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basis in the record (see Matter of Bonnell v Rodgers, 106 AD3d 1515,
1516 [4th Dept 2013], Iv denied 21 NY3d 864 [2013]; Thillman, 85 AD3d
at 1625 [2013]).

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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Appeal from a judgnent (denom nated order) of the Suprene Court,
Erie County (E. Jeannette QOgden, J.), dated Cctober 7, 2016 in a CPLR
article 78 proceeding and declaratory judgnment action. The judgnent
denied the relief sought in the petition/conplaint.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously nodified on the | aw by vacating the declaration and as
nodi fied the judgment is affirnmed w thout costs.

Menorandum Petitioner-plaintiff (petitioner) purchased an
historic building in Buffalo and converted it into a m xed-use
residential/comrercial facility. Petitioner then applied to
respondent -defendant City of Buffalo (City) for a partial property tax
exenption under RPTL 485-a, which incentivizes m xed-use devel opnent
(485-a exenption). Petitioner sinultaneously applied to respondent -
def endant County of Erie (County) for a partial property tax exenption
under RPTL 444-a, which incentivizes the restoration and adaptive
reuse of historic buildings (444-a exenption). Under the ternms of
petitioner’s applications, the proposed 444-a exenption would be
appl i ed against the property’ s County tax obligations; the proposed
485-a exenption, on the other hand, woul d be applied against the
property’s City tax obligations. |In accordance with |ocal practice,
bot h applications were referred to respondent-defendant City of
Buf fal o Departnent of Assessnent and Taxation (Departnment) for review
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and determ nation

The Departnent granted petitioner’s application for a 485-a
exenption, but it later denied petitioner’s application for a 444-a
exenption. The Departnment cited RPTL 485-a (4) (d) to justify its
determ nation denying petitioner’s 444-a exenption application.
Petitioner thereafter conmmenced the instant hybrid CPLR article 78
proceedi ng and decl aratory judgnent action. 1In the
petition/conplaint, petitioner sought, inter alia, declaratory relief
and an order conpelling the Departnent to grant its 444-a exenption
application. Suprene Court declared in favor of respondents-
def endants and denied the remaining relief sought by petitioner.
Petitioner now appeal s.

Prelimnarily, we note that, with certain limted exceptions
i nappl i cabl e here, “the proper vehicle for challenging an allegedly
wrongful denial of a partial [property tax] exenption is a tax
certiorari proceeding pursuant to RPTL article 7, and not a CPLR
article 78 proceeding” (Matter of Laurel H Il Farnms, Inc. v Board of
Assessors of Nassau County, 51 AD3d 794, 795 [2d Dept 2008]; see
generally Hewlett Assoc. v City of New York, 57 NY2d 356, 364 [1982]).
A declaratory judgment action is |likew se an i nappropriate procedura
vehicle for challenging the denial of a partial property tax exenption
(see Cabl evision Sys. Dev. Co. v Board of Assessors of County of
Nassau, 49 Ny2d 866, 867 [1980]). W therefore convert this hybrid
CPLR article 78 proceeding and declaratory judgment action into an
RPTL article 7 tax certiorari proceeding, and we nodify the judgnent
by vacating the declaration (see CPLR 103 [c]; see generally Guthrie v
Mossow, 145 AD3d 1495, 1496 [4th Dept 2016]).

We turn nowto the nerits of the converted proceeding. RPTL 485-
a (4) (d), the provision upon which the Departnent relied to deny
petitioner’s application for a 444-a exenption, states in rel evant
part that a 485-a exenption may not be “granted concurrent with or
subsequent to any other real property tax exenption granted to the
sanme . . . real property.” Throughout this proceeding, petitioner has
advanced only a single ground for invalidating the Departnent’s deni al
of its 444-a exenption application. Specifically, petitioner contends
t hat subdivision (4) (d) applies only when the taxpayer receives
multiple tax exenptions “for taxes in the sane taxing jurisdiction
—i.e., if the application sought both tax exenptions for Cty taxes
only.” Thus, according to petitioner, the Departnent erroneously
denied its 444-a exenption application on the authority of RPTL 485-a
(4) (d) because the 444-a application applied only to County taxes,
whereas the 485-a application applied only to Gty taxes.

We reject petitioner’s contention. Even assum ng, arguendo, that
petitioner’s construction of subdivision (4) (d) is “ ‘plausible,” ”
it is not “ ‘the only reasonable construction’ ” of that provision
(Matter of Charter Dev. Co., L.L.C. v Cty of Buffalo, 6 NY3d 578, 582
[ 2006], quoting Matter of Federal Deposit Ins. Corp. v Conm ssioner of
Taxation & Fin., 83 NY2d 44, 49 [1993]). An equally plausible
construction is that subdivision (4) (d) bars a 485-a exenption
whenever the property has concurrently or previously received anot her
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tax exenption fromany taxing jurisdiction. Petitioner “has thus
failed to sustain its burden of unequivocal entitlenment to the
exenption it seeks” (id. at 583).

Finally, we note that even though RPTL 485-a (4) (d), by its own
terms, limts only the availability of the 485-a exenption, petitioner
does not contend that subdivision (4) (d) is categorically irrel evant
to a taxpayer’s entitlenent to a 444-a exenption and thus coul d not
have justified the Departnent’s denial of its 444-a exenption
application. W therefore express no view on that issue.

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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Appeal and cross appeal froman order of the Suprene Court,
St euben County (Joseph W Latham A.J.), entered May 24, 2016. The
order, inter alia, denied that part of the notion of defendants for
summary judgnent dism ssing the Labor Law 8§ 240 (1) claimand denied
the cross notion of plaintiffs for partial sunmary judgnment on the
issue of liability under section 240 (1).

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |law by granting that part of defendants’
notion with respect to the Labor Law § 240 (1) claimand dism ssing
t he second cause of action inits entirety, and as nodified the order
is affirmed w thout costs.

Menorandum Plaintiffs conmenced this action seeking damages for
injuries sustained by James P. Horton (plaintiff) as a result of,
anong ot her things, an alleged violation of Labor Law 8 240 (1).
Plaintiff, a journeyman el ectrician, was enpl oyed by a subcontractor
hired to performrenovati on work on def endant Canpbel |l -Savona Hi gh
School. On the day of the accident, plaintiff and a coworker were
instructed by their foreman to nove two heavy sw tchgear segnents from
a |l oading dock to a roomin the basenent of the school. Plaintiff,

t he coworker, and the foreman successfully noved the first segnent

wi thout incident by first using a hand truck to nove the segnment to a
freight elevator and into the basenent, subsequently |aying the
segnent on its side upon a flat cart with four wheels that was
approximately one foot high in order to maneuver the segnent bel ow
obstructions in the basenent hallway, and then noving the segnment into
the roomand raising it to an upright position. They used essentially
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the sane process to nove the second segnent into the room Plaintiff
and the coworker then began to |lift the second segnent off of the cart
wi th one of them positioned on each side of the segnment, while the
foreman secured the base. According to plaintiff, as he and the
coworker were |ifting the second segnent froman angled to an upri ght
position, he felt a sharp pain in his back when the segnent dropped or
“rock[ed]” approximately half an inch on his cowdrker’s side and, for
a “split second,” the weight of the segnment felt unstable and
increased in plaintiff’s hands. Plaintiff and his coworker did not
drop the segnent and, after a nonentary pause, they continued to raise
it to an upright position. Defendants appeal and plaintiffs cross-
appeal froman order that, inter alia, denied that part of defendants’
notion for summary judgnment dism ssing the Labor Law 8§ 240 (1) claim
and denied plaintiffs’ cross notion for partial summary judgnent on
the issue of liability under section 240 (1).

We agree with defendants that Suprene Court erred in denying that
part of their notion seeking sunmary judgnment di sm ssing the Labor Law
8 240 (1) claim and we therefore nodify the order accordingly.
“Liability may . . . be inposed under [Labor Law 8§ 240 (1)] only where
the ‘plaintiff’s injuries were the direct consequence of a failure to
provi de adequate protection against a risk arising froma physically
significant elevation differential’ ” (N coneti v Vineyards of
Fredonia, LLC, 25 NY3d 90, 97 [2015], rearg denied 25 Ny3d 1195
[ 2015], quoting Runner v New York Stock Exch., Inc., 13 NY3d 599, 603

[ 2009] ). “Consequently, the protections of [the statute] ‘do not
enconpass any and all perils that nay be connected in sone tangenti al
way with the effects of gravity ” (id., quoting Ross v Curtis-Pal ner

Hydro-El ec. Co., 81 Ny2d 494, 501 [1993]). Rather, the statute “was
designed to prevent those types of accidents in which the scaffold,
hoi st, stay, |adder or other protective device proved i nadequate to
shield the injured worker fromharmdirectly flowing fromthe
application of the force of gravity to an object or person” (Ross, 81
NY2d at 501; see Runner, 13 Ny3d at 603).

Here, the harmto plaintiff was not “the direct consequence of a
failure to provide adequate protection against a risk arising froma
physically significant elevation differential” (Runner, 13 NY3d at
603); rather, the subm ssions establish that plaintiff was injured
while lifting the heavy sw tchgear segment when the wei ght thereof
monmentarily shifted to his side as a result of instability or a slight
downward nmovenent of half an inch on the coworker’s side (cf. Finocch
v Live Nation Inc., 141 AD3d 1092, 1093-1094 [4th Dept 2016]; Zarnoch
v Luckina, 112 AD3d 1336, 1337 [4th Dept 2013]). Although plaintiff’s
back injury “was tangentially related to the effects of gravity upon
the [swi tchgear segnent that] he was lifting, it was not caused by the
limted type of elevation-rel ated hazards enconpassed by Labor Law
8§ 240 (1)” (Carr v McHugh Painting Co., Inc., 126 AD3d 1440, 1442 [4th
Dept 2015] [internal quotation marks omitted]). W thus conclude that
def endants established as a matter of law that plaintiff’s injuries
resulted froma “routine workplace risk[]” of a construction site and
not a “pronounced risk[] arising fromconstruction work site el evation
differentials” (Runner, 13 NY3d at 603; see Carr, 126 AD3d at 1442),
and plaintiffs failed to raise a triable issue of fact (see Zuckernman
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v City of New York, 49 Ny2d 557, 562 [1980]). For the sane reasons,
we reject plaintiffs’ contention in their cross appeal that the court

erred in denying their cross notion for partial sumrary judgnent on
[iability under section 240 (1).

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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Appeal froma judgnent of the Suprene Court, Erie County (Deborah
A. Haendiges, J.), rendered February 17, 2015. The judgnent convi cted
def endant, upon a jury verdict, of unlawful inprisonnent in the first
degree, assault in the second degree, crimnal contenpt in the second
degree and attenpted crimnal contenpt in the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously nodified on the | aw by reversing those parts convicting
def endant of unlawful inprisonnent in the first degree and assault in
t he second degree and as nodified the judgnment is affirmed, and a new
trial is granted on counts one and two of the indictnent.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of unlawful inprisonnent in the first degree
(Penal Law 8§ 135.10), assault in the second degree (8§ 120.05 [6]),
crimnal contenpt in the second degree (8 215.50 [3]), and attenpted
crimnal contenpt in the second degree (88 110.00, 215.50 [3]). The
charges arose froman incident in which defendant allegedly forced his
former girlfriend into a vehicle, drove her around the City of
Buf fal o, and struck her repeatedly. Wile defendant was driving the
victimthrough the streets of Buffalo, she threw herself fromthe
nmovi ng vehicl e and sustai ned nunerous injuries as a result.

Def endant contends that his conviction of assault in the second
degree nust be reversed because Suprene Court’s instruction created
the possibility that the jury convicted hi mupon a theory different
fromthe one charged in the indictnent. W agree. As a prelimnary
matter, we reject the People’ s contention that defendant was required
to preserve his contention for our review. It is well settled that
“ ‘defendant has a “fundanental and nonwai vable” right to be tried
only on the crinmes charged” ” (People v Graves, 136 AD3d 1347, 1348
[4th Dept 2016], |v denied 27 NY3d 1069 [2016]; see People v MNab,



- 2- 1121.1
KA 15-00947

167 AD2d 858, 858 [4th Dept 1990]; see generally People v Mles, 289
NY 360, 363 [1942]). Wth respect to the nerits of defendant’s
contention, “[w here the court’s jury instruction on a particular
count erroneously contains an additional theory that differs fromthe
theory alleged in the indictnent, as limted by the bill of

particul ars, and the evidence adduced at trial could have established
ei ther theory, reversal of the conviction on that count is required
because there is a possibility that the jury could have convicted the
def endant upon the uncharged theory” (G aves, 136 AD3d at 1348; see
Peopl e v Sanford, 148 AD3d 1580, 1582 [4th Dept 2017], |v denied 29
NY3d 1133 [2017]). We may not apply harm ess error analysis to such
an error because it would be inpossible to determ ne whether the jury
based its guilty verdict on the uncharged theory (see People v

Badal amenti, 27 NY3d 423, 439 [2016]).

Here, defendant was charged in count two of the indictnment with
assault in the second degree on the theory that, in the course of and
in furtherance of the comm ssion of an unlawful inprisonnent in the
first degree, he caused physical injury to the victim?®by striking
her” (see Penal Law 8§ 120.05 [6]). At trial, the victimtestified
that, while she was seated in the passenger seat of the vehicle,
def endant punched her in the left eye with a closed fist, causing
blurred vision, inflicting pain that she described as 10 on a scal e of
1 to 10, and leaving her with a black eye. On cross-exam nation,
however, the victimtestified that she sustained additional injuries
when she threw herself fromthe noving vehicle, including a broken
jaw, a gashed lip, lacerations to her face, and three broken teeth.
During jury deliberations, the court received a note fromthe jury,
asking: “If the victimsuffers injuries in trying to escape, out of
credible fear for her own safety, do these injuries, froma |ega
perspective, anmount to assault by the defendant?” |In response, the
court reread the jury charge, which stated: “If you find that
physi cal injury was caused by the defendant, then it does not matter
that the physical injury was caused unintentionally or accidentally
rather than with an intention to cause physical injury, or that it
resulted fromthe victims fear or fright.” In so doing, the court
effectively instructed the jurors that, in determ ning whether
def endant was guilty of assault in the second degree, they could
consider any injuries that the victimsustai ned when she threw hersel f
fromthe noving vehicle. [Inasnuch as those were not injuries that
def endant caused “by striking” the victim there is a possibility that
the jury convicted defendant upon a theory different fromthe one
charged in the indictnent. W therefore nodify the judgnent by
reversing that part convicting defendant of assault in the second
degree, and we grant hima newtrial on count two of the indictnent
(see Graves, 136 AD3d at 1348).

Def endant further contends that his conviction of unlawful
inprisonnment in the first degree al so nust be reversed because the
court erred in refusing to charge the | esser included offense of
unl awful inprisonment in the second degree. W agree. A defendant is
entitled to a | esser included offense charge upon showi ng that (1) the
of fense to be charged is a | esser included offense, and (2) “there is
a reasonabl e view of the evidence in the particular case that woul d
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support a finding that he commtted the | esser offense but not the
greater” (People v dover, 57 Ny2d 61, 63 [1982]; see CPL 300.50 [1],
[2]). “A person is guilty of unlawful inprisonnment in the second
degree when he [or she] restrains another person” (Penal Law

8§ 135.05). A person is guilty of unlawful inprisonnent in the first
degree when he or she performs such an act “under circunstances which
expose the latter to a risk of serious physical injury” (8 135.10).
In this case, the bill of particulars limted the risk of serious
physical injury to the risk exhibited by defendant in threatening the
victimw th serious bodily harm

Wth respect to the first prong, unlawful inprisonnent in the
second degree is a |l esser included offense of unlawful inprisonnent in
the first degree inasnuch as it is theoretically inpossible to conmt
the greater offense without also commtting the | esser offense (see
Peopl e v Subi k, 112 AD2d 480, 481 [3d Dept 1985]; see generally
@ over, 57 Ny2d at 63).

Wth respect to the second prong, we conclude that there is a
reasonabl e view of the evidence that defendant conmtted the | esser
of fense, but not the greater. At trial, the victimtestified that
def endant chased her down, put her in a headl ock, dragged her Kkicking
and screamng into the vehicle, and then drove away. In addition,
t hree eyew tnesses who observed those events gave testinony consi stent
with the victims testinony. The victimfurther testified that, while
def endant drove her through the streets of Buffal o, he repeatedly
threatened to kill her. 1In his owmn defense, defendant testified that
he did not force the victiminto the vehicle, never struck her or
inflicted any injuries upon her, and never threatened her. The jury
reasonably could have credited that part of the victinis testinony in
whi ch she stated that defendant restrained her within the vehicle, yet
rejected that part of her testinony in which she stated that, after
she was in the vehicle, defendant threatened to kill her. That is
particularly so given that the testinony of the eyew tnesses
corroborated the victins testinony only up to the tinme that she was
restrained within the vehicle. W thus conclude that “a charge-down
to the | esser of fense [was] appropriate [because] it would [ have been]
reasonable for the jury to reject a portion or segnent of the
W tness[’'s] testinony establishing the greater offense, while
crediting that portion of the testinony establishing the |esser crine”
(Peopl e v Negron, 91 Ny2d 788, 792 [1998]; see generally People v
Jones, 129 AD3d 592, 593 [1st Dept 2015], I|v denied 27 NY3d 1134
[2016]). We therefore further nodify the judgnent by reversing that
part convicting defendant of unlawful inprisonnent in the first
degree, and we grant hima newtrial on count one of the indictnent.

Def endant al so contends that he was denied a fair trial as a

result of several instances of alleged prosecutorial m sconduct.

Al t hough defendant did not object to all of the prosecutor’s allegedly
i nproper remarks and thus failed to preserve his contention for our
review with respect to those remarks, we exercise our power to review
his contention with respect to all of the prosecutor’s allegedly

i nproper remarks as a matter of discretion in the interest of justice
(see CPL 470.15 [6] [a]). W note one remark in particular that
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occurred during the People s opening statenment. The prosecutor stated
that “the signs of [defendant’s] unbridl ed obsession were still on him
in the formof his white T-shirt covered in [the victims] blood.” As
t he prosecutor was well aware, however, defendant’s shirt had been
destroyed by the police and was unavail abl e for defendant’s inspection
or as evidence at trial. It was |later reveal ed through cross-

exam nation of the forensic biologist who exam ned the shirt that

t here had been just three small spots of blood on the shirt, the

| argest of which was slightly larger than one square centineter.

Thus, it is apparent that the prosecutor grossly exaggerated the
anmount of the victim s blood on that piece of |ost evidence. Although
the prosecutor’s remark was inproper, we conclude that reversal is
unwarr ant ed because “ ‘the m sconduct [did] not substantially
prejudice[] . . . defendant’s trial’ ” (People v Galloway, 54 Ny2d
396, 401 [1981]). Nevertheless, we take this opportunity to rem nd

t he prosecutor that she is “charged with the responsibility of
presenting conpetent evidence fairly and tenperately, not to get a
conviction at all costs” (People v Mdtt, 94 AD2d 415, 418 [4th Dept
1983]).

We reject defendant’s contention that erroneous evidentiary
rulings conpel reversal. Any error is harmless with respect to
defendant’s conviction of counts three and four of the indictnent
i nasmuch as the evidence of his guilt on those counts is overwhel m ng
and there is no reasonabl e possibility that any error contributed to
the jury’s verdict (see generally People v Crimmins, 36 Ny2d 230, 237
[1975]). Contrary to defendant’s further contention, we conclude that
he received effective assi stance of counsel inasnmuch as “the evidence,
the law, and the circunstances of [this] particular case, viewed in
totality and as of the tinme of the representation, reveal that [his]
attorney provided neani ngful representation” (People v Baldi, 54 Nyad
137, 147 [1981]).

| nasnuch as defendant has conpleted serving the sentence inposed
on the remai ni ng m sdeneanor counts of which he was convicted, “his
contention that the sentence is unduly harsh and severe has been
rendered noot” (People v Swi ck, 147 AD3d 1346, 1346 [4th Dept 2017],
v denied 29 NY3d 1001 [2017] [internal quotation marks omtted]).

In Iight of our determ nation, we do not consider defendant’s
remai ni ng contentions.

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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Appeal froma judgnent of the Suprene Court, Onondaga County
(John J. Brunetti, A J.), rendered February 22, 2013. The judgment
convi cted defendant, upon a jury verdict, of assault in the first
degree and crimnal possession of a weapon in the second degree (two
counts).

It is hereby ORDERED that the case is held, the decision is
reserved and the matter is remtted to Suprene Court, Onondaga County,
for further proceedings.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of assault in the first degree (Penal Law 8§ 120. 10
[1]), and two counts of crimnal possession of a weapon in the second
degree (8 265.03 [3]). The assault count and the first weapon count
charged defendant with possessing a handgun and using it to shoot a
man in Decenber 2011, and the second weapon count charged himwth
possessi ng the same handgun in January 2012.

Def endant contends that he was deprived of a fair trial by
numer ous acts of alleged m sconduct by the prosecutor on sunmati on.
Def endant did not object to any of those instances of alleged
m sconduct, and thus he failed to preserve his contention for our
review (see People v Lane, 106 AD3d 1478, 1480 [4th Dept 2013], |v
deni ed 21 NY3d 1043 [2013]; People v Runph, 93 AD3d 1346, 1347 [4th
Dept 2012], Iv denied 19 NY3d 967 [2012]). 1In any event, we reject
defendant’s contention. The mpjority of the conmments chal | enged by
def endant on appeal were within “ ‘the broad bounds of rhetorica
comment perm ssible’ ” during sunmmations (People v WIlianms, 28 AD3d
1059, 1061 [4th Dept 2006], affd 8 NY3d 854 [2007], quoting People v
Gl | oway, 54 NY2d 396, 399 [1981]; see People v MEathron, 86 AD3d
915, 916 [4th Dept 2011], Iv denied 19 NY3d 975 [2012]). W note in
particular that “the prosecutor’s closing statenment nust be eval uated
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in light of the defense summation, which put into issue the

[w tnesses’ ] character and credibility and justified the People’s
response” (People v Halm 81 Ny2d 819, 821 [1993]). Thus, we concl ude
that the prosecutor’s comrents at issue on sunmation were “a fair
response to defense counsel’s summati on and did not exceed the bounds
of legitimate advocacy” (People v Mel endez, 11 AD3d 983, 984 [4th Dept
2004], Iv denied 4 NY3d 888 [2005]; see generally Halm 81 Ny2d at
821). Additionally, even assum ng, arguendo, that any of the
prosecutor’s comments nmay have exceeded the bounds of propriety, we
further conclude that such cormments “ ‘were not so pervasive or
egregious as to deprive defendant of a fair trial’ ” (People v
Jackson, 108 AD3d 1079, 1080 [4th Dept 2013], |v denied 22 NY3d 997

[ 2013]; see People v MIler, 104 AD3d 1223, 1224 [4th Dept 2013], |v
deni ed 21 NY3d 1017 [2013]). W have consi dered defendant’s further
claims of prosecutorial msconduct and conclude that they are w t hout
nerit.

Def endant further contends that he was deprived of effective
assi stance of counsel because of nunerous alleged errors by defense
counsel, including the failure to object to prosecutorial m sconduct,
t he inproper cross-examnation of a witness, and the failure to
i ntroduce certain evidence. W reject defendant’s contention with
respect to alleged prosecutorial msconduct on summation. As noted
above, any such m sconduct was “not so egregious as to deprive
defendant of a fair trial, [and therefore] defense counsel’s failure
to object thereto did not deprive defendant of effective assistance of
counsel” (People v Lew s, 140 AD3d 1593, 1595 [4th Dept 2016], Iv
deni ed 28 NY3d 1029 [2016]; see People v Lewis, 151 AD3d 1727, 1729
[4th Dept 2017], |v denied 29 Ny3d 1129 [2017]; People v Henley, 145
AD3d 1578, 1580 [4th Dept 2016], |v denied 29 Ny3d 998 [2017],
reconsi deration denied 29 Ny3d 1080 [2017]). In addition, defendant
failed to neet his burden of denonstrating “the absence of strategic
or other legitimte explanations” for counsel’s alleged deficiencies
in cross-examning a prosecution witness (People v Rivera, 71 Nyad
705, 709 [1988]; see People v Wallace, 60 AD3d 1268, 1271 [4th Dept
2009], Iv denied 12 Ny3d 922 [2009]). Defendant’s claimthat he was
deprived of effective assistance of counsel by defense counsel’s
failure to introduce evidence that the weapon at issue was a
“conmunity gun” is based on matters outside the record and thus cannot
be revi ewed on direct appeal (see People v Rohlehr, 87 AD3d 603, 604
[ 2d Dept 2011]; People v Dawkins, 81 AD3d 972, 972 [2d Dept 2011], Iv
deni ed 17 NY3d 794 [2011], reconsideration denied 17 NY3d 858 [2011]).
We have consi dered defendant’s remaining clains of ineffective
assi stance of counsel, and we conclude that he was afforded neani ngful
representation (see generally People v Baldi, 54 Ny2d 137, 147
[ 1981]).

Def endant failed to preserve for our review his contention that
the People failed to establish with respect to the January weapon
count that the firearmwas operable, i.e., that it was | oaded with
operable ammunition. H's notion for a trial order of dismssal was
not specifically directed at that alleged deficiency in the People’s
proof (see People v Gray, 86 Ny2d 10, 19 [1995]). 1In any event, that
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contention is without nerit. A firearns exam ner testified that he
test-fired the weapon with the anmunition found in it, and thus the
evi dence, viewed in the light nost favorable to the People (see People
v Contes, 60 NY2d 620, 621 [1983]), is legally sufficient to support
the conviction with respect to the January weapon count (see generally
Peopl e v Bl eakl ey, 69 Ny2d 490, 495 [1987]). Furthernore, view ng the
evidence with respect to all three counts of which defendant was
convicted in light of the elenments of the crines as charged to the
jury (see People v Danielson, 9 NY3d 342, 349 [2007]), we concl ude
that the verdict is not against the weight of the evidence (see
general ly Bl eakl ey, 69 Ny2d at 495).

Def endant further contends that Supreme Court erred in refusing
to suppress the weapon and ot her evidence seized by the police after
t he police pursued, detained, and searched hi m because the officer
| acked the requisite reasonabl e suspicion that he was involved in
crimnal activity. W reject that contention.

The Court of Appeals has pronul gated a “graduated four-Ilevel test
for evaluating street encounters initiated by the police” (People v
Moore, 6 NY3d 496, 498 [2006]). The Court explained that “level one
permts a police officer to request information from an individual and
nmerely requires that the request be supported by an objective,
credi bl e reason, not necessarily indicative of crimnality; |evel two,
the common-law right of inquiry, permts a sonmewhat greater intrusion
and requires a founded suspicion that crimnal activity is afoot;
| evel three authorizes an officer to forcibly stop and detain an
i ndi vidual, and requires a reasonabl e suspicion that the particul ar
i ndi vidual was involved in a felony or m sdeneanor; |evel four,
arrest, requires probable cause to believe that the person to be
arrested has commtted a crine” (id. at 498-499; see generally People
v De Bour, 40 NY2d 210, 222-223 [1976]).

Here, the People contend that the officer who confronted
def endant had a founded suspicion that crimnal activity was afoot,
and that his initial approach of defendant was therefore proper under
level two. It is well settled that, in determ ning whether the
of ficer had the requisite founded suspicion, the court mnust consider
the totality of the circunstances (see People v Mercado, 120 AD3d 441,
442 [ 1st Dept 2014], affd 25 NY3d 936 [2015]) including, inter alia,
the nature and | ocation of the area in which the stop occurs (see
Peopl e v Bronston, 68 Ny2d 880, 881 [1986]). Here, the evidence at
t he hearing established that the nei ghborhood in question is a high-
crime area in which violent gang activity occurs frequently. The
evi dence at the hearing also established that, before exiting an
unmar ked police vehicle to approach defendant, the officer observed
def endant and two others acting furtively while keeping their hands
under their sweatshirts at the waistbands of their pants. The officer
testified at the hearing that an informant told himthat a man fitting
defendant’ s description had run fromthe scene of an incident that
occurred one day before the stop, and that shots were fired during
that incident. The informant also told the officer that the man |ived
in the 100 bl ock of Alvord Street and was a nenber of a gang known as
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the Hi ghland Street Boys. The officer had | earned that the weapon
used in that incident was a .380 caliber weapon, the sane caliber as

t he weapon used in the shooting in this case, which had taken place in
the sane vicinity a few weeks earlier. Furthernore, the officer knew
t hat defendant lived in the 100 bl ock of Alvord Street and was a
menber of the aforenentioned gang. Based on that information, we
agree with the People that the officer had at |east the requisite
founded suspicion that crimnal activity was afoot, and thus that his
initial approach of defendant was proper under |evel two.

When defendant then imedi ately fled, the officer pursued him
which was a | evel three intrusion requiring reasonabl e suspicion that

def endant had conmitted or was commtting a crine. “ln determ ning
whet her a pursuit was justified by reasonabl e suspicion, the enphasis
shoul d not be narrowly focused on . . . any . . . single factor, but

[rat her shoul d be based] on an evaluation of the totality of

ci rcunst ances, which takes into account the realities of everyday life
unfol ding before a trained officer” (People v Bachiller, 93 AD3d 1196,
1197 [4th Dept 2012], |v dism ssed 19 NY3d 861 [2012] [internal
guotation marks omtted]; see People v Corona, 142 AD3d 889, 889 [ 1st
Dept 2016], |v denied 28 NY3d 1144 [2017]). W also note that,

al though “flight alone is insufficient to justify pursuit,
‘defendant’s flight in response to an approach by the police, conbined
with other specific circunstances indicating that the suspect may be
engaged in crimnal activity, may give rise to reasonabl e suspicion,

t he necessary predicate for police pursuit’ ” (People v Rainey, 110
AD3d 1464, 1465 [4th Dept 2013], quoting People v Sierra, 83 Ny2d 928,
929 [1994]; see People v Wal ker, 149 AD3d 1537, 1538 [4th Dept 2017];
People v Price, 109 AD3d 1189, 1190 [4th Dept 2013], |v denied 22 NY3d
1043 [2013]). Here, we agree with the People that the specific

i nformati on known to the officer, coupled with the officer’s
observations of defendant’s actions, furtive behavior, and i nmedi ate
flight, gave the officer reasonable suspicion to believe that

def endant was engaged in crimnal activity, thereby justifying the
officer’s pursuit, detainnent, and search of defendant.

We agree with defendant, however, that the court erred in failing
to determ ne whet her he should be afforded youthful offender status
(see generally People v Rudol ph, 21 NY3d 497, 501 [2013]). Defendant
was convicted of an arned felony offense and therefore is ineligible
for a youthful offender adjudication unless the court determ nes that
certain statutory factors exist (see CPL 720.10 [3] [i]). “If the
court determines, in its discretion, that neither of the CPL 720.10
(3) factors exist and states the reasons for that determ nation on the
record, no further determnation by the court is required. |If,
however, the court determ nes that one or nore of the CPL 720.10 (3)
factors are present, and the defendant is therefore an eligible youth,
the court then nust determ ne whether or not the eligible youth is a
yout hf ul of fender” (People v Dukes, 147 AD3d 1534, 1535 [4th Dept
2017] [internal quotation marks omitted]; see People v M ddl ebrooks,
25 NY3d 516, 527 [2015]). Inasmuch as the court failed to follow the
procedure set forth in M ddl ebrooks, we hold the case, reserve
decision, and remt the matter to Suprenme Court to “make and state for
the record ‘a determ nation of whether defendant is a yout hful
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of fender’ ” (People v WIlson, 151 AD3d 1836, 1837 [4th Dept 2017],
guot i ng Rudol ph, 21 Ny3d at 503).

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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Appeal from a judgnment (denomi nated order) of the Suprene Court,
Erie County (John L. Mchalski, A J.), entered June 9, 2016 in a
proceedi ng pursuant to CPLR article 78. The judgnent dism ssed the
petition.

It is hereby ORDERED that said appeal is unaninously dism ssed
W t hout costs.

Menmorandum  Petitioner appeals froma judgnment di sm ssing her
petition pursuant to CPLR article 78 seeking to annul the
determi nation of the Parol e Board denying her release to comunity
supervi sion. Because petitioner has appeared again before the Parole
Board during the pendency of this appeal, and was denied release to
comunity supervision again, we dismss this appeal as noot (see
Matter of Ventura v Fischer, 122 AD3d 1303, 1303 [4th Dept 2014];
Matter of Mann v Fischer, 122 AD3d 1386, 1387 [4th Dept 2014]). W
conclude that the exception to the nootness doctrine does not apply
(see generally Matter of Hearst Corp. v Cyne, 50 Ny2d 707, 714-715
[ 1980]).

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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OF COUNSEL), FOR DEFENDANT- APPELLANT.

HODGSON RUSS LLP, BUFFALO (ROBERT J. LANE, JR, OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, Erie County (Tinothy
J. Walker, A J.), entered March 2, 2016. The order, anobng ot her
t hi ngs, denied the notion of defendant insofar as it sought summary
j udgment dismssing the third anended conpl ai nt.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |l aw by granting those parts of defendant’s
notion with respect to the third and fourth causes of action and the
fifth cause of action insofar as it asserts clainms prior to Septenber
7, 2007 and dism ssing those causes of action to that extent, and as
nodified the order is affirmed w thout costs.

Menmorandum  Plaintiff comrenced this action to recover damages
it allegedly sustained when defendant inproperly perforned hydraulic
fracturing (fracking) operations on 97 natural gas wells owned by
plaintiff between 2005 and 2007. |In the third anmended conpl ai nt
(complaint), plaintiff asserted causes of action for breach of
contract, subordination paynents, prom ssory estoppel, unjust
enrichment, and negligence. After issue was joined, defendant noved
for, inter alia, sunmary judgnment dism ssing the conplaint. Plaintiff
cross-noved for partial summary judgnment on the issue of defendant’s
liability with respect to the causes of action for breach of contract
and negligence. 1In the alternative, plaintiff sought an order
finding certain facts undi sputed pursuant to CPLR 3212 (g). As
relevant to the issues presented on appeal, Suprene Court denied
defendant’s notion insofar as defendant sought sunmmary judgment
dismssing the conplaint in its entirety. The court also denied
plaintiff’s cross notion with respect to the causes of action for
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breach of contract and negligence. The court, however, granted in
part the alternative relief sought by plaintiff by determ ning that
certain facts were not in dispute.

Def endant contends that it is entitled to summary judgnent
di sm ssing the conplaint because “field invoices,” which were provided
to plaintiff's representatives at the work site, Iimted defendant’s
liability. W reject that contention. Although the field invoices
contain various ternms and conditions limting defendant’s liability,
it is undisputed that defendant did not provide the field invoices to
plaintiff until after defendant conpleted its work on a particul ar
wel I, and thus the postperformance ternms and conditions relied upon by
def endant never becane part of the parties’ contract (see Lorbrook
Corp. v G& T Indus., 162 AD2d 69, 73 [3d Dept 1990]; see also GW
Wite & Son v Cosier, 219 AD2d 866, 867 [4th Dept 1995]; Tuck Indus. v
Rei chhol d Chens., 151 AD2d 566, 567 [2d Dept 1989]; cf. F.W Mers &
Co. v CGerald Indus., 178 AD2d 890, 891 [3d Dept 1991]). It is also
undi sputed that plaintiff never remtted paynent based upon the field
i nvoices. Rather, plaintiff paid defendant based upon separate
invoices that were mailed to plaintiff’s office, and those nuil ed
i nvoi ces reflected the agreed-upon discounted price that often
differed fromthe price quoted on the field invoices, and did not
contain the relevant terns and conditions. W therefore concl ude,
contrary to defendant’s related contention, that plaintiff did not
accept or ratify the terns and conditions contained in the field
i nvoi ces (cf. Maklihon Mg. Corp. v Air-City, Inc., 224 AD2d 187, 187-
188 [1st Dept 1996]; F.W Mers & Co., 178 AD2d at 891).

We reject defendant’s further contention that plaintiff’s
negl i gence cause of action is barred by the econom c | oss doctri ne.
The damages sought by plaintiff “were not the result of the failure of
[ defendant’ s fracking operations] to perform|[their] intended purpose”
(Hodgson, Russ, Andrews, Wods & Goodyear v Isolatek Intl. Corp., 300
AD2d 1051, 1052-1053 [4th Dept 2002]). Rather, the allegedly
negl i gent fracking operations caused damage to the wells thensel ves,
thus rendering the econom c | oss doctrine inapplicable (see id.; see
also Triple R FarmPartnership v IBA Inc., 21 AD3d 1260, 1261 [4th
Dept 2005]; Flex-O Vit USA v N agara Mohawk Power Corp., 292 AD2d 764,
766 [4th Dept 2002], |lv dism ssed 99 Ny2d 532 [2002]). W agree with
def endant, however, that the court erred in denying that part of the
noti on seeking sumary judgnent dism ssing the negligence cause of
action insofar as it asserts clainms with respect to any of plaintiff’s
wells fracked prior to Septenber 7, 2007, and we therefore nodify the
order accordingly. Those clains are time-barred. Plaintiff did not
commence the instant action until Septenber 7, 2010, and the
applicable statute of limtations for defendant’s cause of action is
three years (see CPLR 214 [4]; 5 Awmings Plus, Inc. v Mdses Ins.

G oup, Inc., 108 AD3d 1198, 1199 [4th Dept 2013]).

We al so agree with defendant that the court erred in denying
those parts of the notion seeking summary judgnent dism ssing the
causes of action for prom ssory estoppel and unjust enrichnent
i nasmuch as a valid and enforceabl e contract exists between the
parties (see Goldman v Metropolitan Life Ins. Co., 5 NY3d 561, 572
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[ 2005]; A ark-Fitzpatrick, Inc. v Long Is. R R Co., 70 NY2d 382, 388-
389 [1987]; Hoeg Corp. v Peebles Corp., 153 AD3d 607, 610 [2d Dept
2017]; cf. Denhaese v Buffal o Spine Surgery, PLLC, 144 AD3d 1519,
1519- 1520 [4th Dept 2016]), and we therefore further nodify the order
accordingly.

Wth respect to plaintiff’s purported claimfor negligent
m srepresentation, defendant’s contention that plaintiff cannot
establish the requisite special relationship between the parties is
raised for the first time on appeal and is thus not properly before us
(see Kinmmel|l v Schaefer, 89 NY2d 257, 263-264 [1996]; see generally
Ci esinski v Town of Aurora, 202 AD2d 984, 985 [4th Dept 1994]). In
any event, there are issues of fact concerning the existence of such a
special relationship. Finally, we reject defendant’s contention that
the court erred in granting in part the alternative relief sought by
plaintiff inits cross notion (see CPLR 3212 [(]).

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1155

TP 17-00857
PRESENT: WHALEN, P.J., CENTRA, LINDLEY, TROUTMAN, AND W NSLOW JJ.

IN THE MATTER OF STEVEN J. MAROCCI A, PETI Tl ONER
\% MVEMORANDUM AND ORDER

NEW YORK STATE DEPARTMENT OF MOTOR VEH CLES,
RESPONDENT.

KURT D. SCHULTZ, UTICA, FOR PETI TI ONER

ERI C T. SCHNEI DERMAN, ATTORNEY GENERAL, ALBANY (ROBERT M GOLDFARB OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprene Court in the Fourth Judicia
Department by an order of the Suprene Court, Oneida County [Sanuel D
Hester, J.], entered October 24, 2014) to review a determ nation of
respondent. The determ nation revoked petitioner’s certification to
perform New York State notor vehicle inspections.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is dism ssed.

Menorandum Petitioner, the operator of a notor vehicle
deal ershi p and i nspection station, commenced this CPLR article 78
proceedi ng chal |l engi ng those parts of respondent’s determ nation
finding that he violated Vehicle and Traffic Law § 303 (e) (3) and
revoking his certification as a vehicle inspector and his facility’s
license to performinspections. Contrary to petitioner’s contention,
substanti al evidence supports respondent’s determ nation that he
vi ol ated section 303 (e) (3) (see Matter of A & U Auto Repair v New
York State Dept. of Mdtor Vehs., 135 AD3d 856, 857 [2d Dept 2016];
Matter of Falbo v Fialo, 108 AD3d 1228, 1229 [4th Dept 2013]; see
generally 300 Gramatan Ave. Assoc. v State Div. of Human R ghts, 45
Ny2d 176, 180-181 [1978]), i.e., that he engaged in fraud by arrangi ng
for the use of an electronic “sinulator” to obtain an inspection
certificate for a vehicle that had not legitimtely passed the
requi site em ssions inspection (see Matter of DeMarco v New York State
Dept. of Mdtor Vehs., 150 AD3d 1671, 1672-1673 [4th Dept 2017]; see
generally Matter of Khan Auto Serv., Inc. v New York State Dept. of
Mot or Vehs., 123 AD3d 1258, 1258-1260 [3d Dept 2014]). Petitioner’s
testi nony denyi ng know edge that a sinulator had been used by the
person who performed the em ssions inspection nmerely presented an
issue of credibility that the Adm nistrative Law Judge was entitled to
resol ve agai nst him (see DeMarco, 150 AD3d at 1673; JLM Auto Repair v
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Martinez, 309 AD2d 503, 504 [1st Dept 2003]; see generally Matter of
Berenhaus v Ward, 70 NY2d 436, 443-444 [1987]). Contrary to
petitioner’s further contention, the penalty of revocation is not “so
di sproportionate to the offense as to be shocking to one’s sense of
fairness” (Matter of Pell v Board of Educ. of Union Free Sch. D st.
No. 1 of Towns of Scarsdale & Mamaroneck, Westchester County, 34 Ny2d
222, 237 [1974]; see Matter of Lynch v New York State Dept. of Mbdtor
Vehs. Appeals Bd., 125 AD3d 1326, 1327 [4th Dept 2015]; WMatter of
Watson v Fiala, 101 AD3d 1649, 1651 [4th Dept 2012]), particularly
given that petitioner had previously been disciplined for simlar

m sconduct in perform ng em ssions inspections (see Matter of Sonma v
Jackson, 268 AD2d 763, 764-765 [3d Dept 2000]; Matter of A & F Gulf
Serv. v Jackson, 260 AD2d 474, 474 [2d Dept 1999]).

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judicia
Departnent by order of the Suprenme Court, Onondaga County [Hugh A
Glbert, J.], entered May 23, 2016) to review a determ nati on of
respondent. The determi nation denied petitioner’s request that a
report maintained in the New York State Central Register of Child
Abuse and Maltreatnent, indicating petitioner for maltreatnent, be
amended to unfounded.

It is hereby ORDERED that the determ nation is unani nously
confirmed wi thout costs and the anmended petition is dism ssed.

Menorandum  Petitioner conmenced this CPLR article 78 proceedi ng
seeking to annul respondent’s determ nation, nmade after a fair
hearing, that denied his request to anend to unfounded an i ndi cated
report of maltreatnment. The Adm nistrative Law Judge (ALJ) who
presi ded at the hearing recommended that the request be granted, but
t he desi gnee of respondent’s Comm ssioner (Designee) denied the
request. Contrary to petitioner’s contention, the Designee adequately
set forth in his decision his reasons for reaching a decision
different fromthat of the ALJ (see 9 NYCRR 4.131 [IIl] [F]; Matter of
Concerned Citizens of Allegany County v Zagata, 231 AD2d 851, 852 [4th
Dept 1996], |v denied 89 NY2d 814 [1997]). It is well settled that a
designee “ ‘is not required to adhere to the ALJ's findings of fact or
credibility, and [he or she] is free to reach [his or her] own
determ nation, so long as it is supported by substantial evidence in
the record as a whole’ 7 (Matter of Cauthen v New York State Justice
Ctr. for the Protection of People with Special Needs, 151 AD3d 1438,
1439 [3d Dept 2017]; see Matter of Sinpson v Wl ansky, 38 NY2d 391,
394 [1975]). The Designee found that petitioner struck the subject
child five tinmes in the back of the head, causing the child to sustain
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a head injury with nausea, sone doubl e vision, and bal ance i ssues.
Contrary to petitioner’s contention, we conclude that substantial
evi dence supports the determination of maltreatnent (see Matter of
Emerson v New York State Of. of Children & Fam |y Servs., 148 AD3d
1627, 1627 [4th Dept 2017]; Matter of Castilloux v New York State O f.
of Children & Fam |y Servs., 16 AD3d 1061, 1062 [4th Dept 2005], Iv
denied 5 Ny3d 702 [2005]), as well as the determ nation that such
mal treat ment was rel evant and reasonably related to childcare

enpl oynment (see Matter of Dawn M v New York State Cent. Register of
Child Abuse & Maltreatnent, 138 AD3d 1492, 1494 [4th Dept 2016];
Castilloux, 16 AD3d at 1062).

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judicia
Department by order of the Suprenme Court, Seneca County [Dennis F.
Bender, A J.], entered May 9, 2017) to review a determ nati on of
respondent. The determ nation found after a tier Il hearing that
petitioner had violated an inmate rule.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is disn ssed.

Menorandum  Petitioner commenced this proceeding seeking to
annul a determnation finding himguilty of violating inmate rule
113.24 (7 NYCRR 270.2 [B] [14] [xiv] [drug use]). Petitioner contends
that the correction officer who performed the urinalysis did not
conply with 7 NYCRR 1020.4 (f) (1) (iii) and respondent’s Directive
No. 4937, both of which concern procedures to be followed in
connection with such testing, and that such nonconpliance requires
annul nent. W note at the outset that, “[Db]ecause the petition did
not raise a substantial evidence issue, Suprene Court erred in
transferring the proceeding to this Court” (Matter of N eves v Goord,
262 AD2d 1042, 1042 [4th Dept 1999]). W neverthel ess address the
issue raised in the interest of judicial econony (see id.).

We reject petitioner’s contention. According to petitioner, the
docunentation for the testing machi ne established that the testing
officer failed to performtwo of the required steps for daily
mai nt enance of the urinalysis machine, as “recomended by the
manuf acturer for the operation of the testing apparatus” (7 NYCRR
1020.4 [f] [1] [iii]). That contention is based on the fact that the
boxes on the mai ntenance checklist for those two itens were not
checked for the day the urinalysis was perforned. Contrary to
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petitioner’s contention, however, “the hearing testinony established
that this om ssion was a clerical error and the [daily] naintenance of
the urinalysis testing nmachine was in fact performed” (Mtter of
WIllians v Annucci, 141 AD3d 1062, 1063 [3d Dept 2016]; see Matter of
Van Dusen v Sel sky, 14 AD3d 979, 979-980 [3d Dept 2005]).

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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DAREN FLOYD, DEFENDANT- APPELLANT.

CHARLES J. GREENBERG, AMHERST, FOR DEFENDANT- APPELLANT.

GREGORY J. MCCAFFREY, DI STRI CT ATTORNEY, GENESEO (JOSHUA J. TONRA OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Livingston County Court (Robert B.
Wggins, J.), rendered January 5, 2016. The judgnent convi cted
def endant, upon his plea of guilty, of aggravated unlicensed operation
of a notor vehicle in the first degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of aggravated unlicensed operation of a notor
vehicle in the first degree (Vehicle and Traffic Law § 511 [3] [a]
[ii]). Defendant’s challenge to the factual sufficiency of the plea
all ocution is not preserved for our review (see People v Newton, 143
AD3d 1286, 1286 [4th Dept 2016], |v denied 28 NYy3d 1126 [2016]). Even
assum ng, arguendo, that this case falls within the rare exception to
the preservation requirenent, thus triggering County Court’s duty to
inquire further to ensure that the plea was knowi ngly and voluntarily
entered (see generally People v Lopez, 71 Ny2d 662, 666 [1988]), we
conclude that the court’s subsequent inquiry and offer to allow
defendant to reject the plea and proceed to trial were sufficient to
ensure that the plea was know ng and voluntary (see People v Carter,
147 AD3d 1514, 1516 [4th Dept 2017], |v denied 29 Ny3d 1030 [2017]).
We note, however, that the certificate of conviction incorrectly
identifies the section of the Vehicle and Traffic Law of which
def endant was convicted, and nust therefore be corrected accordingly
(see People v Mal oney, 140 AD3d 1782, 1783 [4th Dept 2016]).

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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RONALD MCCLELLAN, JR., DEFENDANT- APPELLANT.

KATHLEEN A. KUGLER, CONFLI CT DEFENDER, LOCKPORT, FOR DEFENDANT-
APPELLANT.

CAROLI NE A. WQJTASZEK, DI STRI CT ATTORNEY, LOCKPORT ( THOVAS H. BRANDT
OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Ni agara County Court (Sara S.
Farkas, J.), rendered August 8, 2014. The judgnment convicted
def endant, upon his plea of guilty, of attenpted assault in the first
degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of attenpted assault in the first degree
(Penal Law 88 110.00, 120.10 [1]). Contrary to defendant’s
contention, the record establishes that he know ngly, voluntarily and
intelligently waived the right to appeal (see generally People v
Lopez, 6 NY3d 248, 256 [2006]), and that valid waiver forecloses
defendant’s challenge to the severity of his sentence (see id. at 255;
see generally People v Lococo, 92 Ny2d 825, 827 [1998]; People v
Hi dal go, 91 Ny2d 733, 737 [1998]).

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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OF COUNSEL), FOR RESPONDENT- RESPONDENT.

Appeal from a judgnment (denomi nated order) of the Suprene Court,
Oneida County (David A. Miurad, J.), entered April 19, 2016 in a habeas
corpus proceeding. The judgnment, anong other things, denied
petitioner’s application to proceed as a poor person and directed the
di smssal of the petition if petitioner failed to reinburse the county
clerk the filing fees for the habeas corpus petition within 120 days.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously affirmed w t hout costs.

Menorandum  Petitioner, who is involuntarily confined pursuant
to Mental Hygiene Law article 10, commenced this proceedi ng seeking a
wit of habeas corpus, and he sought poor person relief. Respondent
contended in response to the habeas corpus petition that such relief
was not appropriate because petitioner had other adequate renedies,
i.e., Mental Hygiene Law article 10 proceedi ngs. Suprene Court agreed
wi th respondent that there was no reason to depart fromthe
traditional orderly proceedings as set forth in Mental Hygi ene Law
article 10, including the right to annual reviews, and the court thus
deni ed petitioner’s application to proceed as a poor person because he
failed to show that he had a claimw th arguable nerit (see Jefferson
v Stubbe, 107 AD3d 1424, 1424 [4th Dept 2013], appeal dism ssed and |v
deni ed 22 NY3d 928 [2013]). The court ordered petitioner to reinburse
the county clerk the filing fees for the habeas corpus petition within
120 days of the date of its order and, if paynment of the fees was not
made by petitioner within that tinme, the habeas corpus proceeding
woul d be dism ssed on that date without further order of the court.
Petitioner did not pay the filing fees.
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Initially, we reject respondent’s contention that the appeal
shoul d be dism ssed because it is an appeal froman ex parte order
denyi ng perm ssion to proceed as a poor person, and no appeal lies
froman ex parte order (see generally Sholes v Meagher, 100 Ny2d 333,
335 [2003]). This appeal al so enconpasses the dismssal of
petitioner’s habeas corpus petition, for which notice to respondent
was not required (see CPLR 7002 [a]; People ex rel. Pierce v Hogan, 92
AD3d 1230, 1230 [4th Dept 2012], |v denied 19 NY3d 803 [2012]; cf.
People ex rel. De Capua v Lape, 17 AD3d 1041, 1041-1042 [4th Dept
2005]). We therefore conclude that the appeal should not be
di sm ssed.

Contrary to petitioner’s contention, however, the court did not
abuse its discretion in denying his application to proceed as a poor
person because the habeas corpus petition “does not have ‘arguabl e
merit’ 7 (Jefferson, 107 AD3d at 1424). Petitioner’s challenges to
t he probabl e cause hearing are noot inasnmuch as petitioner is
currently being held pursuant to the nost recent order entered on
annual review (see People ex rel. Bourlaye T. v Connolly, 25 NY3d
1054, 1056 [2015]). Petitioner’s remaining challenges are that he was
deprived of due process because there is insufficient proof that he
has a nental abnormality and the diagnosis of paraphilia NOSis not a
valid diagnosis. W agree with the court that “the article 10
proceeding itself is the proper forumfor petitioner to challenge the
validity of the . . . underlying article 10 petition” (id.).

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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IN THE MATTER OF SCOIT W TOUSLEY, JR. ,
PETI TI ONER- RESPONDENT,

\Y,

CATHY ANN EMVONS, RESPONDENT- APPELLANT.

D.J. & J.A CIRANDO, ESQS., SYRACUSE (ELI ZABETH deV. MJELLER OF
COUNSEL), FOR PETI TI ONER- APPELLANT AND RESPONDENT- APPELLANT.

DAVI S LAW OFFI CE PLLC, OSWEQRO ( STEPHANI E N. DAVI S OF COUNSEL), FOR
RESPONDENT- RESPONDENT AND PETI TI ONER- RESPONDENT.

PAMVELA A. MUNSON, ATTORNEY FOR THE CHI LDREN, FULTON.

Appeal from an order of the Fam |y Court, Oswego County (Kinberly
M Seager, J.), entered March 18, 2016 in a proceedi ng pursuant to
Famly Court Act article 6. The order, inter alia, granted sole |egal
and physical custody of the children to Scott W Tousl ey, Jr.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs for reasons stated in the decision
at Famly Court.

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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ELI SHA M WOCDWARD, RESPONDENT- APPELLANT.

PETER J. DDA ORE O JR, UTICA FOR RESPONDENT- APPELLANT.
M CHAEL STEI NBERG ROCHESTER, FOR PETI TI ONER- RESPONDENT.

PAMELA A. MUNSON, ATTORNEY FOR THE CHI LD, FULTON.

Appeal from an order of the Fam |y Court, Oswego County (Kinberly
M Seager, J.), entered June 30, 2016 in a proceeding pursuant to
Fam |y Court Act article 6. The order, inter alia, granted sole |egal
and physical custody of the child to Carl J. Collins.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w thout costs for reasons stated in the decision
at Famly Court.

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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JAN ELLI OTT, RESPONDENT- APPELLANT.

DAVI SON LAW CFFI CE PLLC, CANANDAI GUA (MARY P. DAVI SON OF COUNSEL), FOR
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VI VI AN CLARA STRACHE, ATTORNEY FOR THE CHI LDREN, BATH.

Appeal from an order of the Fam |y Court, Steuben County
(Marianne Furfure, A J.), entered January 21, 2016 in a proceeding
pursuant to Famly Court Act article 6. The order, anong other
t hi ngs, adjudged that respondent’s willful violations of the court’s
orders constituted civil contenpt.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum In this proceeding pursuant to Fam |y Court Act
article 6, respondent nother appeals froman order that, inter alia,
held her in civil contenpt for willfully violating prior orders and
directed her to stay away frompetitioner father until their youngest
child s 18th birthday. “A notion to punish a party for civil contenpt
is addressed to the sound discretion of the [hearing] court” (Mtter
of Philie v Singer, 79 AD3d 1041, 1042 [4th Dept 2010] [internal
quotation marks omtted]; see Fernandez v Fernandez, 278 AD2d 882, 882
[ 4th Dept 2000]), and we conclude that Famly Court did not abuse its
discretion in determning that the father nmet his burden of
establishing, by clear and convincing evidence (see El -Dehdan v El -
Dehdan, 26 NY3d 19, 29 [2015]; Bel khir v Anrane-Bel khir, 128 AD3d
1382, 1382 [4th Dept 2015]), that the nother willfully violated orders
that required her, inter alia, to permt the father to have visitation
and tel ephone contact with the children; to share nedical informtion;
to be absent during visitation exchanges; to conplete the intake
process at the Parent Resource Center Visitation Program as soon as
possi ble after a May court appearance so that the father could have
visitation wwth the children at the Center in June; and to re-enrol
the children in counseling services (cf. Matter of Anrane v Bel khir,
141 AD3d 1074, 1076-1077 [4th Dept 2016]). The record supports the
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court’s finding that the nother’s violations of the orders
unjustifiably inpaired the father’s rights to comunicate with the
children, to visit with the children, and to participate in decision-
making with respect to the children’s healthcare. Thus, we concl ude
that the court properly determ ned that the nother violated a | aw ul
and unequi vocal mandate of the court that was in effect at the tinme of
the filing of a petition, that her actions caused prejudice to a right
of the father, who was a party (see Judiciary Law 8§ 753 [A]; MCain v
D nki ns, 84 NY2d 216, 226 [1994]), and that the nother’s violations
were willful (see Matter of Chapman v Tucker, 74 AD3d 1905, 1906 [4th
Dept 2010]; see also Matter of Constantine v Hopkins, 101 AD3d 1190,
1191 [3d Dept 2012]).

Contrary to the nother’s further contention, the court was
aut hori zed, under article 6 of the Famly Court Act, to make an order
of protection a condition of the order on appeal. Inasnmuch as the
father had served and filed a petition, and the order of protection
“set forth reasonable conditions of behavior to be observed for a
specific time by [the nother]” (8 656), we see no reason to vacate the
condition that the nother stay away fromthe father (see 8 656 [a]).

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1167

CAF 16- 01509
PRESENT: WHALEN, P.J., CENTRA, LINDLEY, TROUTMAN, AND W NSLOW JJ.

IN THE MATTER OF GLENN A. GARTNER,
PETI TI ONER- RESPONDENT,

\% MEMORANDUM AND ORDER

KERA H. REED, RESPONDENT- APPELLANT.

ROGER B. WLLI AM5, ATTORNEY FOR THE CHI LD,
APPELLANT.

AVMDURSKY, PELKY, FENNELL & WALLEN, P.C., OSWEGO (COURTNEY S. RADI CK OF
COUNSEL), FOR RESPONDENT- APPELLANT.
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LI SA DI POALA HABER, SYRACUSE, FOR PETI TI ONER- RESPONDENT.

Appeal s froman order of the Famly Court, Oswego County
(Kinberly M Seager, J.), entered August 18, 2016 in a proceeding
pursuant to Fam |y Court Act article 6. The order, inter alia,
granted petitioner sole | egal and physical custody of the subject
chi I d.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Petitioner father comrenced this proceedi ng seeking
custody of his child with respondent nother, and the nother and the
Attorney for the Child (AFC) appeal froman order that, inter alia,
granted sol e | egal and physical custody of the child to the father.
W affirm A year after the child was born, the parties stipul ated
t hat the nother woul d have sol e | egal and physical custody of the
child, and the father shortly thereafter noved first to Del aware and
then to New Jersey, where he currently resides. The nother, an
adm tted drug user who has been incarcerated for petit larceny, relied
on her grandnother to care for the child and her four other children.
Negl ect proceedi ngs were brought against the nother in 2015 based on
her drug use, and the father sought custody of the child in May 2016.

| nasmuch as the father was not the custodial parent when he
rel ocated to New Jersey and when he filed his petition seeking
custody, we reject the contention of the nother and the AFC t hat
Fam |y Court should have applied the factors set forth in Matter of
Tropea v Tropea (87 Ny2d 727, 740-741 [1996]), which defines “the
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scope and nature of the inquiry that should be nade in cases where a
cust odi al parent proposes to relocate and seeks judicial approval of
the relocation plan” (id. at 732 [enphasis added]; see Matter of

Daniel R v Liza R, 309 AD2d 714, 714 [1st Dept 2003]). As the court
here properly recogni zed, however, the relocation of the child to New
Jersey was an issue for it to consider in determ ning whether custody
to the father was in the child s best interests (see Matter of Zwack v
Kosier, 61 AD3d 1020, 1022-1023 [3d Dept 2009], |v denied 13 Ny3d 702
[2009]). W afford great deference to the court’s custody

determ nation and decline to disturb it where, as here, it is
supported by a sound and substantial basis in the record (see Matter
of Ladd v Krupp, 136 AD3d 1391, 1393 [4th Dept 2016]). The father

i nexcusably had no contact with the child once he noved away, and only
recently regai ned contact with himaround the tinme he sought custody
of the child. Nevertheless, the father showed through his testinony
that he wanted to renedy that absence and was prepared to care for the
child, who lived with himfor several weeks before the hearing began.
W agree with the court that the fitness of the father, the quality of
his home environnent, and the parental guidance he would be able to
provide for the child were superior to that of the nother (see
generally Matter of O Connell v O Connell, 105 AD3d 1367, 1367-1368
[4th Dept 2013]). W reject the contention of the nother and the AFC
that the court erred in discounting the child s wishes. The child' s
wi shes were sinply a factor to consider, and the court concl uded t hat
the wi shes of the 1l-year-old child were not entitled to great weight
where it appeared that they were due at least in part to the | ack of

di scipline in the homes of the nother and grandnot her (see generally
Fox v Fox, 177 AD2d 209, 211 [4th Dept 1992]).

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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SHERI FF' S DEPARTMENT AND LEW S COUNTY
ATTORNEY, RESPONDENTS- APPELLANTS.

THE LAWFI RM OF FRANK W M LLER, EAST SYRACUSE (FRANK W M LLER OF
COUNSEL), FOR RESPONDENTS- APPELLANTS.

O HARA, O CONNELL & CI OTrCGLl, FAYETTEVILLE (STEPHEN Cl OTOLI OF
COUNSEL), FOR PETI TI ONER- RESPONDENT.

Appeal from an order of the Suprenme Court, Lewis County (Charles
C. Merrell, J.), entered January 10, 2017. The order denied the
notion of respondents to dismss the petition and granted the petition
to conpel arbitration

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the |aw wi thout costs, the notion is granted
and the petition is dismssed.

Menorandum  Petitioner conmenced this CPLR article 75 proceedi ng
seeking to conpel arbitration of a purported grievance arising from
the term nation of her enploynment with respondent Lewi s County
Sheriff's Departnent. W agree with respondents that Suprenme Court
erred in granting the petition and in denying their notion to dismss
the petition. Pursuant to the express terms of the collective
bar gai ni ng agreenent between petitioner’s union and the County of
Lewis, only the union had the right to demand arbitration of a
grievance arising froma dispute involving her enploynent. Here, the
uni on made no demand for arbitration, and petitioner’s denmand for
arbitration had no | egal effect (see County of Wstchester v Mahoney,
56 NY2d 756, 758 [1982]; Matter of Gonzalez v County of Orange Dept.
of Social Servs., 250 AD2d 849, 850 [2d Dept 1998]; East Ramapo Cent.
Sch. Dist. v Symanski, 90 AD2d 821, 821-822 [2d Dept 1982]).

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprene Court, Erie County (John L
M chal ski, A.J.), entered Cctober 14, 2016. The order denied the
notion of defendant QOakgrove Construction, Inc., for sunmary judgnment
di sm ssing the conplaint against it.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the |aw wi thout costs, the notion is granted
and the conpl ai nt agai nst defendant Gakgrove Construction, Inc. is
di sm ssed.

Menorandum  Plaintiff comenced this Labor Law and common-| aw
negl i gence action seeking damages for injuries he sustained while
working in the nedian of the New York State Thruway. The New York
State Thruway Authority (Authority) hired defendant OCakgrove
Construction, Inc. (Gakgrove) to work on the thruway, including
repavi ng a section thereof, and the Authority hired defendant Foit-

Al bert Associ ates, Architecture, Engi neering and Surveying, P.C
(Foit-Albert) to inspect Oakgrove's work. Foit-Al bert subcontracted
sone of that work to plaintiff’'s enployer. Oakgrove began to perform
dr ai nage and cl earing work in August 2010, but suspended the work in

| at e Novenber for the winter shutdown period. QOakgrove renoved all of
its equi pnent and enpl oyees fromthe work site, and all l|anes of the
thruway in the area of the proposed construction were opened. Before
suspendi ng its work, Oakgrove noted that some of the el evation

measur enents provided by the Authority were incorrect. Foit-Al bert,
whose contract with the Authority stated that its inspection
responsibilities also included surveying, assigned plaintiff to take
new nmeasurenents, including during Oakgrove’'s winter construction
hiatus. |In Decenber, plaintiff was taking those neasurenents when a
vehi cl e operated by defendant Drew Robertson |eft the roadway and
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struck him Plaintiff conmenced this action, asserting clains under
Labor Law 88 200 and 241 (6) as well as a common-| aw negli gence cause
of action agai nst Qakgrove.

Suprene Court erred in denying Oakgrove s notion seeking summary
j udgment di smssing the conplaint against it. Addressing first the
cl ai munder Labor Law 8 241, we note that, while under that statute
“owners and general contractors are generally absolutely liable for
statutory violations . . . , other parties may be |iable under th[at]
statute[] only if they are acting as the ‘agents’ of the owner or
general contractor by virtue of the fact that they had been given the
authority to supervise and control the work being perfornmed at the
time of the injury” (Walsh v Sweet Assoc., 172 AD2d 111, 113 [3d Dept
1991], |v denied 79 Ny2d 755 [1992]; see Russin v Louis N Picciano &
Son, 54 Ny2d 311, 318 [1981]; Govanniello v EW Howell, Co., LLC
104 AD3d 812, 813 [2d Dept 2013]). “The owner or general contractor
is not synonynmous with the prime contractor . . . Generally speaking,
the prime contractor for general construction (especially in State
construction projects) has no authority over the other prine
contractors . . . unless the prine contractor is delegated work in
such a manner that it stands in the shoes of the owner or genera
contractor with the authority to supervise and control the work”
(Wal sh, 172 AD2d at 113; see Kul aszewski v Cinton D sposal Servs.,
272 AD2d 855, 856 [4th Dept 2000]).

Here, Qakgrove and Foit-Al bert were both prine contractors, and
plaintiff’s enpl oyer contracted only with Foit-Al bert. Oakgrove did
not supervise or instruct plaintiff. Rather, plaintiff reported to a
supervi sor at Foit-Albert. Qakgrove established as a matter of |aw
that it had no control over plaintiff or the work he was perform ng,
and plaintiff failed to raise a triable issue of fact (see
Kul aszewski, 272 AD2d at 856; Greenleaf v Bristol-Mers Squibb Co.,
231 AD2d 902, 903 [4th Dept 1996]). Plaintiff’'s reliance on the fact
t hat Oakgrove provided GPS units for plaintiff to use is m spl aced
i nasmuch as “[t]he determ native factor on the issue of control is not
whet her a [contractor] furnishes equi pnment but[, rather, is] whether
[it] has control of the work being done and the authority to insist
that proper safety practices be followed” (Everitt v Nozkowski, 285
AD2d 442, 443-444 [2d Dept 2001]; see Gines v Pyramd Cos. of
Onondaga, 237 AD2d 940, 940-941 [4th Dept 1997]). Here, there is
nothing in the record to indicate that Oakgrove had such control over
plaintiff’s work, and the court therefore should have dism ssed the
Labor Law 8 241 (6) clai magainst Oakgrove.

We further agree with Cakgrove that it established that it did
not have control over the work site at the time of plaintiff’'s
accident, and plaintiff failed to raise a triable issue of fact.

Thus, the court should have dism ssed the Labor Law 8 200 cl ai m and
common- | aw negl i gence cause of action agai nst OGakgrove (see M ano v
State Univ. Constr. Fund, 291 AD2d 830, 830-831 [4th Dept 2002];
Fenton v Monotype Sys., 289 AD2d 194, 194 [2d Dept 2001]; see
generally Steiger v LPCimnelli, Inc., 104 AD3d 1246, 1248 [4th Dept
2013]). Furthernore, Oakgrove al so established that it did not create
or have actual or constructive notice of the dangerous condition of
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the work site, thereby establishing an additional ground for dism ssal
of that claimand cause of action against it (see generally Piacquadio
v Recine Realty Corp., 84 Ny2d 967, 969 [1994]; doria v MoM Eneral d
Enters., 298 AD2d 355, 356 [2d Dept 2002]), and plaintiff failed to
raise a triable issue of fact (see generally Zuckerman v City of New
York, 49 Ny2d 557, 562 [1980]).

In light of our determ nation, we do not address QCakgrove’'s
remai ni ng contenti ons on appeal .

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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IN THE MATTER OF THE FORECLOSURE OF TAX LI ENS

BY PROCEEDI NG | N REM PURSUANT TO ARTI CLE 11

OF THE REAL PROPERTY TAX LAW BY THE COUNTY OF

ONTARI O,

--------------------------------------------- MEMORANDUM AND ORDER
COUNTY OF ONTARI O, PETI TI ONER- RESPONDENT;

LUNDQUI ST 1996 LI VI NG TRUST,
RESPONDENT- APPELLANT,
AND FI VE STAR BANK, RESPONDENT.

DAVI DSON FI NK LLP, ROCHESTER ( THOVAS A. FI NK OF COUNSEL), FOR
RESPONDENT- APPELLANT LUNDQUI ST 1996 LI VI NG TRUST.

JASON S. DI PONZI O, ROCHESTER, FOR PETI TI ONER- RESPONDENT.

Appeal from an order of the Suprene Court, Ontario County
(Frederick G Reed, A J.), entered March 7, 2017. The order, insofar
as appeal ed from denied the notion of respondent Lundquist 1996
Living Trust to vacate a default judgnent of foreclosure against it.

It is hereby ORDERED t hat the order insofar as appealed fromis
unani nously reversed in the exercise of discretion without costs, the
notion is granted and the default judgnent of foreclosure is vacated
agai nst respondent Lundqui st 1996 Living Trust.

Menorandum I n this proceeding pursuant to RPTL article 11,
respondent Lundqui st 1996 Living Trust (Trust) appeals from an order
denying its notion pursuant to RPTL 1131 to vacate the default
j udgnment of foreclosure. W conclude that Suprene Court erred in
failing to recognize its inherent authority to vacate the default
judgment * ‘for sufficient reason and in the interests of substantia
justice’ ” (Matter of County of Ontario [M ddl ebrook], 59 AD3d 1065,
1065 [4th Dept 2009], quoting Wodson v Mendon Leasing Corp., 100 Nyad
62, 68 [2003]; see Matter of County of Genesee [Spicola], 125 AD3d
1477, 1477 [4th Dept 2015], |v denied 25 Ny3d 904 [2015]; Matter of
County of Cenesee [Butlak], 124 AD3d 1330, 1331 [4th Dept 2015], Iv
deni ed 25 NY3d 904 [2015]).

Here, as in M ddl ebrook (59 AD3d at 1065), we further concl ude
that the court inprovidently exercised its discretion in denying the
Trust’s notion. The record establishes that an office manager
transposed the due date for paynent from January 13 to January 31 and
that the Trust attenpted to nmake paynment on January 25, i.e., within
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t he deadl i ne communicated to it by its office manager. Moreover, the
Trust established its “ability to pay the taxes after the redenption
period had ended and the | ack of any prejudice to petitioner” (Butl ak,
124 AD3d at 1331; see Spicola, 125 AD3d at 1477). Considering the
facts and circunstances of this case, we conclude that “the entry of a
default judgnent based on the failure to pay [the taxes] would result
in a disproportionately harsh result” and that “ ‘this is an
appropriate case in which to exercise our broad equity power to vacate

[the] default judgnent’ ” against the Trust (M ddl ebrook, 59 AD3d at
1065) .

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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ANDRE B. COOK, PLAI NTI FF- RESPONDENT,
\% ORDER
MASSACHUSETTS MUTUAL LI FE | NSURANCE COVPANY,

DEFENDANT- APPEL LANT.
(APPEAL NO. 1.)

UNDERBERG & KESSLER LLP, BUFFALO (COLIN D. RAMSEY OF COUNSEL), FOR
DEFENDANT- APPELLANT.

DUKE, HOLZMAN, PHOTI ADIS & GRESENS LLP, BUFFALO (CHARLES C. RI TTER,
JR, OF COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, Erie County (Tinothy
J. Walker, A J.), entered Septenber 19, 2016. The order granted the
notion of plaintiff for summary judgnent.

It is hereby ORDERED t hat said appeal is unaninmously disnm ssed
wi t hout costs (see Hughes v Nussbauner, C arke & Vel zy, 140 AD2d 988,
988 [4th Dept 1988]; Chase Manhattan Bank, N A v Roberts & Roberts,
63 AD2d 566, 567 [1lst Dept 1978]; see also CPLR 5501 [a] [1]).

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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DEFENDANT- APPEL LANT.
(APPEAL NO. 2.)

UNDERBERG & KESSLER LLP, BUFFALO (COLIN D. RAMSEY OF COUNSEL), FOR
DEFENDANT- APPELLANT.

DUKE, HOLZMAN, PHOTI ADIS & GRESENS LLP, BUFFALO (CHARLES C. RI TTER,
JR, OF COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from a judgnment of the Suprene Court, Erie County (Tinothy
J. Walker, A J.), entered Septenber 28, 2016. The judgnment awarded
pl ainti ff noney danages.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani mously affirmed w t hout costs.

Menorandum Plaintiff, an insurance agent, conmenced this action
asserting causes of action for, inter alia, breach of contract arising
fromthe sale of a group of universal life insurance policies in 1997,
for which defendant received a $50 million premium Plaintiff’s
comi ssion paynents for the sale were deferred over a period of 20
years pursuant to a deferred conpensation schedule. Plaintiff was
assisted in procuring the 1997 transaction by a fellow insurance agent
(hereafter, co-producer). Plaintiff and the co-producer entered into
a split comm ssion agreenment, whereby each woul d receive a percentage
of the total comm ssion earned. |In 1998, nore than seven nonths after
the transaction cl osed, defendant and the co-producer entered into an
i nsurance producer contract. The producer contract contained the sane
20-year deferred conpensation schedule to which plaintiff had agreed
in 1997 and the sane split conm ssion percentages to which plaintiff
and the co-producer had previously agreed, but it contained an
addi tional condition that comm ssions would be paid by defendant only
if no policy within the group of policies was surrendered or
exchanged. Plaintiff did not sign the producer contract, and he did
not becone aware of its existence until 2013. Sone of the policies
within the group that was sold in 1997 were surrendered in 2007 and
2008, and defendant reduced the anmount of commissions that it paid to
plaintiff in policy years 11 through 16. Defendant termn nated
plaintiff’s conm ssion paynents in 2012.
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Plaintiff noved for, inter alia, sunmary judgnment on the
conplaint on the ground that, pursuant to his agreenent w th defendant
in 1997, he would be paid a conmi ssion on the entire $50 mllion
prem um over a period of 20 years, and there was no agreenment to
reduce or termnate plaintiff’s comm ssions upon a surrender of any or
all of the policies. Suprene Court granted the notion, and we affirm

There is no dispute that plaintiff earned a comm ssion in 1997
t hat was payabl e over 20 years, and there is simlarly no dispute that
plaintiff did not sign the producer contract in 1998 that contai ned
t he surrender condition, pursuant to which defendant discontinued
plaintiff’s comm ssion paynents prior to the expiration of the 20-year
deferral period. The sole issue before us is whether the co-producer
had the authority to bind plaintiff to the producer contract.

W agree with the court that plaintiff net his initial burden of
establishing that he was not bound by the producer contract, and
defendant failed to raise a material issue of fact (see L.S. & Sons
Farms, LLC v Agway, Inc., 41 AD3d 1152, 1153 [4th Dept 2007]). In
support of his notion, plaintiff established that he had no agency
relationship with the co-producer, inasmuch as the co-producer had
nei ther actual nor apparent authority to bind him (see Network Mjt.
Servs. Group v Rosenkrantz Lyon & Ross, 211 AD2d 584, 584-585 [ 1st
Dept 1995]; Sedig v Ckeno Mn., 204 AD2d 709, 710 [2d Dept 1994];
Buboni a Hol di ng Corp. v Jeckel, 189 AD2d 957, 958-959 [3d Dept 1993]).
Wth respect to actual authority, the witten agreenents between
plaintiff and the co-producer expressly provided that neither party
had the authority to enter into any agreenent or contract on behal f of
the other. Wth respect to apparent authority, we note that,
“[e]ssential to the creation of [such] authority are words or conduct
of the principal, communicated to the third party, that give rise to
t he appearance and belief that the agent possesses authority to enter
into a transaction” (Hallock v State of New York, 64 Ny2d 224, 231
[ 1984] ; see Ford v Unity Hosp., 32 Ny2d 464, 472-473 [1973]; see al so
Greene v Hell man, 51 Ny2d 197, 204 [1980]). Here, defendant does not
attribute any conduct or words by plaintiff that gave rise to the
appearance or a reasonable belief that the co-producer possessed the
authority to enter into a contract on plaintiff’'s behalf. Rather,
defendant relies upon several docunents that it contends, when read
toget her, created the appearance that the co-producer had the
requi site authority to bind plaintiff. W reject that contention. It
is the conduct of the principal that is relevant in determ ning
whet her apparent authority exists (see Hallock, 64 Ny2d at 231), and
defendant’s reliance on docunents that contained no representations of
plaintiff and in no way suggested that the co-producer had the
authority to act on plaintiff’s behalf was unreasonable (see id.; cf.
Regency Oaks Corp. v Nornman- Spencer MKernan, Inc., 129 AD3d 1454,
1456 [4th Dept 2015], appeal dismissed and |Iv dism ssed 26 Ny3d 980
[ 2015]). Defendant failed to inquire about the scope of the co-
producer’s authority to bind plaintiff (see Davis v CEC, Inc., 135
AD3d 1049, 1051-1052 [3d Dept 2016], |v denied 27 Ny3d 904 [2016]; 150
Beach 120th St., Inc. v Washington Brooklyn Ltd. Partnership, 39 AD3d
722, 723-724 [2d Dept 2007]; Pyram d Chanplain Co. v R P. Brosseau &
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Co., 267 AD2d 539, 544 [3d Dept 1999], |v denied 94 Ny2d 760 [2000]),
and thus entered into the producer contract without plaintiff at its
own peril (see Ford, 32 NY2d at 472).

In Iight of our determ nation, we do not address defendant’s
remai ni ng contentions.

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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LU S M GARCI A, DEFENDANT- APPELLANT.

DAVID J. FARRUG A, PUBLI C DEFENDER, LOCKPORT (JOSEPH G FRAZI ER OF
COUNSEL), FOR DEFENDANT- APPELLANT.

CAROLI NE A. WQJTASZEK, DI STRI CT ATTORNEY, LOCKPORT ( THOVAS H. BRANDT
OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, N agara County
(Richard C Kloch, Sr., A J.), rendered August 4, 2016. The judgment
convi cted defendant, upon his plea of guilty, of crimnal sale of a
controll ed substance in the third degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of crimnal sale of a controlled substance in
the third degree (Penal Law 8§ 220.39 [1]). Contrary to defendant’s
contention and the “concession” of the People, the record establishes
t hat defendant validly waived his right to appeal (see generally
Peopl e v Lopez, 6 NY3d 248, 256 [2006]). Upon our review of the
col l oquy, we conclude that Suprenme Court “did not indicate to
def endant that he automatically forfeited his right to appeal upon
pl eadi ng guilty” (People v Tabb, 81 AD3d 1322, 1322 [4th Dept 2011],
v denied 16 NY3d 900 [2011]; cf. People v Myett, 7 NY3d 892, 892-893
[ 2006]). “Rather, the court ‘engaged in a fuller colloquy, describing
the nature of the right being waived without |unping that right into
the panoply of trial rights automatically forfeited upon pleading
guilty’ ” (Tabb, 81 AD3d at 1322, quoting Lopez, 6 Ny3d at 257).

Def endant’ s valid waiver of the right to appeal, which specifically
i ncluded a waiver of the right to challenge the severity of the

sent ence, enconpasses his contention that the sentence inposed is
unduly harsh and severe (see Lopez, 6 NY3d at 255-256; People v

Hi dal go, 91 Ny2d 733, 737 [1998]; cf. People v Maracle, 19 NY3d 925,
928 [2012]).

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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SHAVELLE L. SCOIT, DEFENDANT- APPELLANT.

DAVI SON LAW OFFI CE PLLC, CANANDAI GUA (MARY P. DAVI SON OF COUNSEL), FOR
DEFENDANT- APPELLANT.

BROOKS T. BAKER, DI STRI CT ATTORNEY, BATH (JOHN C. TUNNEY OF COUNSEL),
FOR RESPONDENT.

Appeal froma judgnent of the Steuben County Court (Marianne
Furfure, A J.), rendered August 21, 2014. The judgnment convicted
def endant, upon his plea of guilty, of attenpted crimnal possession
of a controlled substance in the third degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of attenpted crim nal possession of a
control |l ed substance in the third degree (Penal Law 88 110.00, 220.16
[12]). Pursuant to the ternms of the plea agreenent, County Court
sentenced defendant to a period of interimprobation for one year but,
after defendant violated one of the conditions thereof by abscondi ng
from probation supervision, the court sentenced himto a determ nate
termof incarceration of four years with two years of postrel ease
supervision. Defendant’s only contention on appeal is that the
periods of incarceration and postrel ease supervision are unduly harsh
and severe and should be reduced in the interest of justice. W
reject that contention. Defendant pleaded guilty to a reduced charge
knowi ng that, upon a violation of his interimprobation, he would
receive the sentence ultimately inposed by the court, and he failed to
abi de by the conditions of the plea. W thus perceive no reason to
reduce the periods of incarceration or postrel ease supervision as a
matter of discretion in the interest of justice (see CPL 470.15 [ 6]
[b]; see generally People v Farrar, 52 Ny2d 302, 305-306 [1981]).

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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KEVI N P. MCCABE, DEFENDANT- APPELLANT.

RI ORDAN & SCALI ONE, KENMORE (SCOTT F. RI ORDAN OF COUNSEL), FOR
DEFENDANT- APPELLANT.

JOHN J. FLYNN, DI STRI CT ATTORNEY, BUFFALO (DONNA A. M LLI NG OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, Erie County (M
WlliamBoller, A J.), rendered Novenber 10, 2016. The j udgnent
convi cted defendant, upon a jury verdict, of manslaughter in the
second degree and endangering the welfare of a child (two counts).

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirmed and the natter is remtted to Suprene Court, Erie
County, for proceedings pursuant to CPL 460.50 (5).

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict, of manslaughter in the second degree (Penal Law
§ 125.15 [1]), and two counts of endangering the welfare of a child
(8 260.10). The conviction arises froman incident occurring at 1:30
p.m on Cctober 8, 2015 in which defendant, while driving his pickup
truck, collided with the back of a tractor-trailer that was being
driven slowy, partially on the shoulder of a road in Erie County.
The collision resulted in the death of defendant’s four-year-old son,
who was in the front center seat of the truck, and injuries to
defendant’ s ei ght-year-old niece, who was in the front passenger seat.
Neither child was in an appropriate child safety restraint.

Def endant contends that the evidence is not legally sufficient to
establish that he had the requisite nens rea of recklessness to
support the manslaughter conviction. W reject that contention, and
we conclude that the evidence, viewed in the Iight nost favorable to
t he Peopl e (see People v Contes, 60 Ny2d 620, 621 [1983]), is legally
sufficient to support the conviction.

| nsof ar as rel evant here, “[a] person acts recklessly with
respect to a result or to a circunstance . . . when he [or she] is
aware of and consciously disregards a substantial and unjustifiable
risk that such result will occur or that such circunstance exists.
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The risk nust be of such nature and degree that disregard thereof
constitutes a gross deviation fromthe standard of conduct that a
reasonabl e person woul d observe in the situation. A person who
creates such a risk but is unaware thereof solely by reason of

vol untary intoxication also acts recklessly with respect thereto”
(Penal Law 8 15.05 [3]). Thus, pursuant to that statute, “[a] person
who fails to perceive a substantial and unjustifiable risk by reason
of his [or her] intoxication acts recklessly rather than with crimna
negl i gence” (People v Elysee, 12 Ny3d 100, 105 [2009]; see People v
Bruno, 127 AD3d 1101, 1102 [2d Dept 2015], Iv denied 25 NY3d 1199

[ 2015] ; People v Wl ker, 58 AD2d 737, 737-738 [4th Dept 1977]).
Furthernore, “[d]rugs have been recogni zed as a cause of voluntary

i nt oxi cation” (People v Morton, 100 AD2d 637, 638 [3d Dept 1984]; see
People v Heier, 90 AD3d 1336, 1336-1337 [3d Dept 2011], Iv denied 18
NY3d 994 [2012]).

Here, the evidence at trial, viewed in the light nost favorable
to the People, established that defendant drove his pickup truck while
he had significant quantities of nethanphetam ne in his system
Furthernore, his son and niece were also in the front seat and,
al t hough both were of an age that required child or infant safety
restraints (see Vehicle and Traffic Law 8§ 1229-c [2]), neither was in
the requisite restraint. A witness testified that, prior to the
collision, defendant’s “pickup truck flew past [him and was very
close to [his] vehicle,” that shortly thereafter the pickup truck nmade
an unnecessary abrupt maneuver that alnobst caused it to hit the
guardrail, and that the collision took place within m nutes
thereafter. The People also established that the collision occurred
in the early afternoon of a sunny day, and that defendant’s vehicle
was being driven partially on the shoul der of the road when it struck
the rear of the tractor-trailer, which was 13 feet tall and had noved
nostly onto the shoulder of the road to nake a right turn while
all owi ng other vehicles to pass it. The pickup truck’s data recorder
i ndi cated that the brakes were applied for one or two seconds prior to
i npact, but there were no skid marks on the road, and the pickup truck
was goi ng approxinmately 52 miles per hour at the time of inpact.

Def endant’ s pickup truck hit the trailer with enough force that it
bent the steel |1CC bunper on the back of the trailer, and the pickup
truck continued to travel forward after that inpact until it struck
the trailer’s rear wheels, ending up with the front of the pickup
truck wedged up to its dashboard under the trailer. Defendant denied
ingesting any legal or illegal drugs, and told the police that his son
was seated in an infant seat in the back of the truck, contrary to the
evi dence establishing that the child was renoved fromthe front center
seat of the pickup truck. Based on our review of the record, we
conclude that the evidence is legally sufficient to establish that

def endant acted recklessly (see generally People v Goldblatt, 98 AD3d
817, 819-820 [3d Dept 2012], |v denied 20 NY3d 932 [2012]), and that
he endangered the welfare of the children (see generally People v
Rogal ski, 93 AD3d 1322, 1322-1323 [4th Dept 2012]; People v Walcott,
43 M sc 3d 141 [A], 2014 NY Slip Op 50817 [U], * 2 [App Term 2d Dept,
9th & 10th Jud Dists 2014], |Iv denied 23 NY3d 1069 [2014]).

Contrary to defendant’s further contention, view ng the evidence
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inlight of the elenments of all of the crines as charged to the jury
(see People v Danielson, 9 NY3d 342, 349 [2007]), we conclude that the
verdict is not against the weight of the evidence (see generally
Peopl e v Bl eakl ey, 69 Ny2d 490, 495 [1987]). |Issues of credibility
and the weight to be accorded to the evidence are primarily for the
jury’s determ nation (see People v Hernandez, 288 AD2d 489, 490 [2d
Dept 2001], I|v denied 97 NY2d 729 [2002]; see also People v Lewi s, 151
AD3d 1727, 1728 [4th Dept 2017], |v denied 29 NY3d 1129 [2017]; People
v Wtherspoon, 66 AD3d 1456, 1457 [4th Dept 2009], |v denied 13 NY3d
942 [2010]), and we perceive no reason to disturb the jury's

determ nations with respect thereto.

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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Appeal froma judgnent of the Monroe County Court (John L.
DeMarco, J.), rendered March 20, 2013. The judgnent convicted
def endant, upon his plea of guilty, of crimnal sexual act in the
first degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of crimnal sexual act in the first degree
(Penal Law 8 130.50 [4]). Defendant’s challenge to County Court’s
order conpelling himto provide a buccal swab for DNA analysis is
forfeited by his guilty plea (see People v Smith, 138 AD3d 1415, 1416
[4th Dept 2016]; see generally People v Hansen, 95 Ny2d 227, 230-232
[2000]). Contrary to defendant’s further contention, we concl ude that
t he negotiated sentence is not unduly harsh or severe.

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Fam |y Court, Yates County (W
Patrick Falvey, J.), entered May 18, 2016 in a proceeding pursuant to
Soci al Services Law 8 384-b. The order termnated the parental rights
of respondents.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum  Petitioner conmenced this proceeding to term nate
the parental rights of, inter alia, respondent father with respect to
his four children on the grounds of nental illness and permanent
neglect. After a fact-finding hearing, Famly Court term nated the
father’s parental rights on the ground of nmental illness, and declined
to rule on whether the father had permanently negl ected the children.
We affirm

As an initial matter, the father’s contention that the children
shoul d have been returned to his care a nonth after their initia
removal fromthe home is not preserved for our review because he never
rai sed that contention at the hearing to termnate his parental rights
(see generally Matter of Ora M [Tykia B.], 144 AD3d 1637, 1637 [4th
Dept 2016]). In any event, we conclude that the contention is wthout
nerit.

Contrary to the father’s further contention, we conclude that
petitioner established “by clear and convincing evidence that [the
father], by reason of nmental illness, is presently and for the
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foreseeabl e future unable to provide proper and adequate care for
[his] children” (Matter of Jarred R, 236 AD2d 888, 888 [4th Dept
1997]; see Social Services Law 8 384-b [3] [9g] [i]; [4] [c]). The
psychol ogi st who exanmined the father on petitioner’s behalf testified
that the father suffered from del usional disorder, paranoid type and
persecutory type. The psychol ogist further testified that, as a
result of the disorder, the father was unable to parent the children
effectively, and that the children would be in danger of being harned
or neglected if they were returned to his care at the present tinme or
in the foreseeable future (see Matter of Logan Q [Mchael R], 119
AD3d 1010, 1011 [3d Dept 2014]). Reviewi ng the psychol ogist’s
testinmony as a whole, we reject the father’s contention that the
testi nmony was equi vocal with respect to his inability to parent the
children (see Matter of Darius B. [Theresa B.], 90 AD3d 1510, 1510
[4th Dept 2011]). In addition, inasnmuch as the psychol ogi st had
performed a recent and extensive exam nation of the father, the fact
that some of the records upon which the psychologist relied to form
his opinion were ol der than other records “does not render the

evi dence insufficient to neet petitioner’s burden” (Matter of Deondre
M [Crystal T.], 77 AD3d 1362, 1363 [4th Dept 2010]).

The father’s contention that the court erred in failing to
conduct a separate dispositional hearing is not preserved for our
review (see Matter of Damion S., 300 AD2d 1039, 1040 [4th Dept 2002]).
In any event, “a separate dispositional hearing is not required
following the determnation that [a parent] is unable to care for [a]

child because of nental illness” (Matter of Joseph E.K [Lithia K],
122 AD3d 1373, 1374 [4th Dept 2014] [internal quotation marks
omtted]). |In view of our determ nation that the court properly
termnated the father's parental rights based on nental illness, we do

not address his contention that petitioner failed to establish
per manent negl ect.

Lastly, we reject the father’s contention that he was denied
effective assistance of counsel “inasnmuch as he did not denonstrate
t he absence of strategic or other legitimate explanations for
counsel s all eged shortcom ngs” (Matter of Brown v Gandy, 125 AD3d
1389, 1390 [4th Dept 2015] [internal quotation marks omtted]).

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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CA 17-00591
PRESENT: SM TH, J.P., PERADOTTO, DEJOSEPH, NEMOYER AND CURRAN, JJ.

IN THE MATTER TO COMPEL THE SETTLEMENT OF THE
VI OLET RENNOLDS AMOROSO TRUST AND TO | MPRESS A

CONSTRUCTI VE TRUST ON 9 W DEWATERS LANE,

Pl TTSFORD.

---------------------------------------------- ORDER
PETER J. BRI NA, PETI TI ONER- APPELLANT;

ARTHUR G BRI NA, AS TRUSTEE OF THE VI OLET
RENNOLDS AMOROSO TRUST, RESPONDENT- RESPONDENT.

CONNORS, CORCORAN & BUHOLTZ, PLLC, ROCHESTER (EILEEN E. BUHOLTZ OF
COUNSEL), FOR PETI TI ONER- APPELLANT.

HARRI S, CHESWORTH, JOHNSTONE & WELCH, LLP, ROCHESTER (JEFFREY M
JOHNSTONE OF COUNSEL), FOR RESPONDENT- RESPONDENT.

Appeal from an order of the Surrogate’s Court, Monroe County
(John M Owens, S.), entered Cctober 6, 2016. The order disni ssed the
petition.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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CA 17-00684
PRESENT: SM TH, J.P., PERADOTTO, DEJOSEPH, NEMOYER AND CURRAN, JJ.

KRI STI NA DCLI NAR, PLAI NTI FF- RESPONDENT,
\% MVEMORANDUM AND ORDER

KALEI DA HEALTH, DEFENDANT- APPELLANT.

G BSON, MCASKI LL & CROSBY, LLP, BUFFALO (M CHAEL J. WLLETT OF
COUNSEL), FOR DEFENDANT- APPELLANT.

LAW CFFI CE OF MARK H. CANTOR, LLC, BUFFALO (DAVID J. WOLFF, JR OF
COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (J. David
Sanmpson, A.J.), entered August 19, 2016. The order deni ed defendant’s
notion for summary judgnment dismissing plaintiff’s conplaint.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Plaintiff commenced this action seeking to recover
damages for injuries she sustained when she allegedly slipped and fel
in a puddle in a hallway that had just been nopped in a buil di ng owned
and mai ntai ned by defendant. W conclude that Suprenme Court properly
deni ed defendant’s notion for summary judgnent dism ssing the
conpl ai nt.

Def endant had the initial burden on the notion of establishing
that it did not create the all egedly dangerous condition and that it
di d not have actual or constructive notice thereof (see Depczynski v
Merm gas, 149 AD3d 1511, 1511-1512 [4th Dept 2017]). W concl ude that
defendant failed to neet that burden. W agree with the court,
specifically, that defendant failed to establish that it did not
create the all egedly dangerous condition by negligently nopping the
area and | eavi ng excess water on the floor sufficient to create a
puddl e, and thus there is an issue of fact with respect thereto (see
Brown v Sinone Dev. Co., L.L.C., 83 AD3d 544, 544-545 [1st Dept 2011];
Leone v County of Monroe, 284 AD2d 975, 975 [4th Dept 2001]; see
generally Zuckerman v City of New York, 49 Ny2d 557, 562 [1980]).

W reject defendant’s contention that the court should have
granted the notion because the wet condition of the floor was readily
observabl e and plaintiff was aware that the floor was wet. That
contention concerns only “the issue of plaintiff’s conparative
negl i gence” and does “not negate defendant’s duty to keep the prem ses
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reasonably safe” (Steenwerth v United Ref. Co. of Pa., 273 AD2d 878,
878 [4th Dept 2000]; see Francis v 107-145 W 135th St. Assoc., Ltd.
Partnership, 70 AD3d 599, 600 [1st Dept 2010]), and thus it does not
establish defendant’s entitlenment to judgnent as a matter of |aw.

W have revi ewed defendant’s remai ni ng contenti ons and concl ude
that they are lacking in merit.

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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CA 17-00064
PRESENT: SM TH, J.P., PERADOTTO, DEJOSEPH, NEMOYER AND CURRAN, JJ.

DEBORAH VALERI NO, PLAI NTI FF- RESPONDENT,
\% ORDER

ROBERT VALERI NO, DEFENDANT- APPELLANT.

DI BBLE & MLLER, P.C , ROCHESTER (CRAI G D. CHARTI ER OF COUNSEL), FOR
DEFENDANT- APPELLANT.

PHETERSON SPATORI CO LLP, ROCHESTER (M CHAEL LEESS OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal froma judgnent of the Suprene Court, Monroe County
(Kenneth R Fisher, J.), entered April 28, 2016 in a divorce action.
The judgnent, anong other things, equitably distributed the marital
assets.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirmed w thout costs.

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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KA 14-01213
PRESENT: WHALEN, P.J., SM TH, PERADOTTO, AND NEMOYER JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

CURTI S N. HENDERSON, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SOCI ETY, SYRACUSE (Pl OTR BANASI AK OF
COUNSEL), FOR DEFENDANT- APPELLANT.

W LLI AM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (JAMES P. MAXWELL
OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, Onondaga County
(John J. Brunetti, A J.), rendered Septenber 20, 2010. The appeal was
held by this Court by order entered Decenber 23, 2016, decision was
reserved and the matter was remtted to Suprene Court, Onondaga
County, for further proceedi ngs (145 AD3d 1554). The proceedi ngs were
hel d and conpl et ed.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of manslaughter in the first degree (Penal Law
8§ 125.20 [1]). W previously held the case, reserved decision, and
remtted the matter for Suprene Court to make and state for the record
a determ nati on whet her defendant shoul d be afforded youthful offender
status (People v Henderson, 145 AD3d 1554, 1555 [4th Dept 2016]; see
general |y Peopl e v Rudol ph, 21 Ny3d 497, 499-501 [2013]). Upon
remttal, the court determ ned that affording defendant yout hful
of fender status would not serve the interest of justice (see CPL
720.20 [1] [a]). W conclude that the court did not thereby abuse its
di scretion, particularly in view of the gravity of the crine, in which
defendant fired several gunshots at the victinmis vehicle and kill ed
the victim (see People v Mohawk, 142 AD3d 1370, 1371 [4th Dept 2016];
People v G bson, 134 AD3d 1517, 1518-1519 [4th Dept 2015], |v denied
27 NY3d 1069 [2016]; see also People v Wlls, 144 AD3d 952, 952-953
[2d Dept 2016]). |In addition, upon our review of the record, we
decline to exercise our discretion in the interest of justice to
adj udi cat e defendant a yout hful offender (see Mhawk, 142 AD3d at
1371; cf. People v Thomas R O, 136 AD3d 1400, 1402-1403 [4th Dept
2016]). Finally, we conclude that the sentence is not unduly harsh or
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severe.

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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KA 14-01984
PRESENT: SM TH, J.P., CARNI, CURRAN, AND W NSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

ANTHONY ZAGOURSKY, DEFENDANT- APPELLANT.

W LLI AMS HEI NL MOODY BUSCHVAN, P.C., AUBURN (MARI O J. GUTI ERREZ OF
COUNSEL), FOR DEFENDANT- APPELLANT.

JON E. BUDELMANN, DI STRI CT ATTORNEY, AUBURN ( CHRI STOPHER T. VALDI NA OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Cayuga County Court (Thomas G
Leone, J.), rendered Septenber 19, 2013. The judgnent convicted
def endant, upon his plea of guilty, of burglary in the first degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed.

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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KA 15-01194
PRESENT: SMTH, J.P., CARNI, CURRAN, AND W NSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

CRI STOBAL XOCOL TZEP, DEFENDANT- APPELLANT.

CARA A. VWALDMVAN, FAI RPORT, FOR DEFENDANT- APPELLANT.

R. M CHAEL TANTILLO, DI STRI CT ATTORNEY, CANANDAI GUA (V. CHRI STOPHER
EAGGLESTON OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Ontario County Court (Craig J.
Doran, J.), rendered June 1, 2015. The judgnent convicted defendant,
upon his plea of guilty, of attenpted assault in the first degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed.

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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KA 16- 00445
PRESENT: SM TH, J.P., CARNI, CURRAN, AND W NSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

HARRI SON LESTER, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SOCI ETY, SYRACUSE (Pl OTR BANASI AK OF
COUNSEL), FOR DEFENDANT- APPELLANT.

W LLI AM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (JAMES P. MAXWELL
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Onondaga County Court (Joseph E
Fahey, J.), rendered COctober 27, 2014. The judgnent convicted
def endant, upon his plea of guilty, of burglary in the first degree
and burglary in the second degree.

It is hereby ORDERED that the case is held, the decisionis
reserved and the matter is remtted to Onondaga County Court for
further proceedings in accordance with the follow ng nenorandum
Def endant appeals froma judgnent convicting himupon his plea of
guilty of burglary in the first degree (Penal Law 8 140.30 [3]) and
burglary in the second degree (8 140.25 [2]). The conviction arises
fromtw separate incidents that occurred seven days apart. W agree
wi th defendant that County Court erred in failing to determ ne whether
he shoul d be afforded youthful offender status with respect to his
conviction of burglary in the second degree (see People v Rudol ph, 21
NY3d 497, 501 [2013]). Defendant was 18 years old at the time of the
i nci dent underlying his conviction of burglary in the second degree
and thus is an eligible youth with respect to that offense (see CPL
720.10 [1], [2]), and the court was therefore required to nake an
explicit youthful offender determ nation on the record (see People v
M nem er, 29 NY3d 414, 421 [2017]). Because the court failed to make
such a determnation, we hold the case, reserve decision, and remt
the matter to County Court to nake and state for the record “a
determ nati on of whether defendant is a youthful offender” (Rudol ph,
21 NY3d at 503).

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
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CAF 16- 00860
PRESENT: SM TH, J.P., CARNI, CURRAN, AND W NSLOW JJ.

IN THE MATTER OF MELVI N JELKS,
PETI TI ONER- RESPONDENT,

\% ORDER

KI M WRI GHT, RESPONDENT- APPELLANT.
(APPEAL NO. 1.)

BERNADETTE M HOPPE, BUFFALO, FOR RESPONDENT- APPELLANT.
THOVAS R LOCHNER, W LLI AMSVI LLE, FOR PETI TI ONER- RESPONDENT.

JOSEPH BANI' A, ATTORNEY FOR THE CHI LD, BUFFALOQO.

Appeal from an order of the Fam |y Court, Erie County (Deanne M
Tripi, J.), entered May 9, 2016 in a proceeding pursuant to Famly
Court Act article 6. The order, anong other things, adjudged that the
parties shall share joint custody of the subject child and desi gnhated
petitioner the primary residential parent.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed wi thout costs for reasons stated in the decision
at Famly Court.

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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CAF 16-00861
PRESENT: SM TH, J.P., CARNI, CURRAN, AND W NSLOW JJ.

IN THE MATTER OF MELVI N JELKS,
PETI TI ONER- RESPONDENT,

\% ORDER

KI M WRI GHT, RESPONDENT- APPELLANT.
(APPEAL NO. 2.)

BERNADETTE M HOPPE, BUFFALO, FOR RESPONDENT- APPELLANT.
THOVAS R LOCHNER, W LLI AMSVI LLE, FOR PETI TI ONER- RESPONDENT.

JOSEPH BANI' A, ATTORNEY FOR THE CHI LD, BUFFALOQO.

Appeal from an order of the Fam |y Court, Erie County (Deanne M
Tripi, J.), entered May 9, 2016 in a proceeding pursuant to Famly
Court Act article 6. The order, anong other things, adjudged that
respondent willfully violated a prior court order.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs for reasons stated in the decision
at Famly Court.

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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CA 16-00885
PRESENT: SM TH, J.P., CARNI, CURRAN, AND W NSLOW JJ.

IN THE MATTER OF THE ACCOUNTI NG BY DONALD K.

CZEl ZI NGER, AS ADM NI STRATOR OF THE ESTATE OF

FREDERI CK D. CZEl ZI NGER, DECEASED,

PETI TI ONER- RESPONDENT.

--------------------------------------------- ORDER
TI NA CHAMBLI SS- PARTEE, OBJECTANT- APPELLANT;

ROBERT F. BALDWN, JR , GUARDI AN AD LI TEM OF
FREDERI CK DONALD CZEIl ZI NGER, DECEASED,
RESPONDENT.

TI NA CHAMBLI SS- PARTEE, OBJECTANT- APPELLANT PRO SE.

Appeal from an order of the Surrogate’s Court, Onondaga County
(Ava S. Raphael, S.), entered April 11, 2016. The order, anong ot her
t hi ngs, denied the objections to an anmended accounting by Donald K
Czei zinger, as Adm nistrator of the Estate of Frederick D. Czei zi nger.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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PRESENT: CENTRA, J.P., PERADOTTO, LINDLEY, NEMOYER AND TROUTMAN, JJ.

IN THE MATTER OF LEROY JOHNSQN, PETI TI ONER
\% MVEMORANDUM AND ORDER

STEWART ECKERT, SUPERI NTENDENT, WENDE
CORRECTI ONAL FACI LI' TY, RESPONDENT.

LEROY JOHNSQN, PETI TI ONER PRO SE.

ERIC T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (MARCUS J. MASTRACCO OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprene Court in the Fourth Judicia
Department by order of the Supreme Court, Erie County [Russell P
Buscaglia, A J.], entered Novenber 1, 2016) to annul the determ nation
of respondent. The determination found after a tier Il hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is dism ssed.

Menorandum  Petitioner conmenced this CPLR article 78 proceedi ng
seeking to annul the determnation, followng a tier Il hearing, that
he violated inmate rules 106.10 (7 NYCRR 270.2 [B] [7] [i] [refusal to
obey order]) and 109.12 (7 NYCRR 270.2 [B] [10] [iii] [rnovemrent
regul ation violation]). Contrary to petitioner’s contention, inasnuch
as the issue raised in the petition is one of substantial evidence,
Suprene Court properly transferred the proceeding to this Court
pursuant to CPLR 7804 (g) (see Matter of McMIIlian v Lenpke, 149 AD3d
1492, 1492-1493 [4th Dept 2017], appeal dism ssed 30 NY3d 930 [2017];
Matter of Tafari v Sel sky, 76 AD3d 1144, 1145 n [3d Dept 2010], appeal
di sm ssed 16 Ny3d 783 [2011]). Contrary to petitioner’s further
contention, the detail ed m sbehavior report and the testinony at the
hearing, including petitioner’s own adm ssions, constitute substantia
evi dence supporting the determ nation (see generally People ex rel.
Vega v Smith, 66 Ny2d 130, 139 [1985]). Although an inmate patient
has the right to refuse treatnent to the extent pernitted by |aw and
cannot be penalized exclusively upon assertion of that right (see 9
NYCRR 7651.26 [a] [6]; [b]), the evidence here established that
petitioner received punishnment for violating inmte rules after he
refused to attend a nmandatory nedi cal call out where he could have
i nvoked his right to refuse treatnent (see Matter of Siao-Pao v
O Keefe, 244 AD2d 741, 741 [3d Dept 1997]). |In any event, even if the
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order to attend the medical callout was inproper, petitioner was

“ ‘not free to choose which orders to obey and which to ignore’ ”
(Matter of Hogan v Fischer, 90 AD3d 1544, 1545 [4th Dept 2011], Iv
denied 19 NY3d 801 [2012]; see Matter of Rivera v Smth, 63 Ny2d 501,
515-516 [1984]; Matter of Parrilla v Senkowski, 300 AD2d 870, 871 [ 3d
Dept 2002], lv denied 99 NYy2d 510 [2003]).

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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TP 17-00813
PRESENT: CENTRA, J.P., PERADOTTO, LINDLEY, NEMOYER AND TROUTMAN, JJ.

IN THE MATTER OF MARK | NESTI, PETI Tl ONER,
\% MVEMORANDUM AND ORDER

LT. RIZZO D. VENETQZZI AND ANTHONY ANNUCCI ,
ACTI NG COW SSI ONER, NEW YORK STATE DEPARTMENT
OF CORRECTI ONS AND COVMUNI TY SUPERVI S| ON
RESPONDENTS.

MARK | NESTI, PETI TI ONER PRO SE

ERI C T. SCHNEI DERVAN, ATTORNEY CGENERAL, ALBANY (JULIE M SHERI DAN OF
COUNSEL), FOR RESPONDENTS.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judicia
Departnent by order of the Suprenme Court, Seneca County [Dennis F.
Bender, A.J.], entered April 25, 2017) to annul a determ nation, after
atier Ill hearing, that petitioner had violated various i nmate rul es.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is disn ssed.

Menmorandum  Petitioner comrenced this CPLR article 78 proceeding
seeking to annul the determnation, following a tier Il disciplinary
hearing, that he violated various inmate rules, including rule 100.11
(7 NYCRR 270.2 [B] [1] [ii] [assaulting a staff nmenber]) and rule
104.11 (7 NYCRR 270.2 [B] [5] [ii] [engaging in violent conduct]).
Petitioner contends that the Hearing O ficer inproperly denied his
request to call two inmate witnesses and a witness fromthe O fice of
Mental Health and failed to provide himw th the reasons for that
denial. Contrary to petitioner’s contention, the Hearing Oficer
provided witten reasons for the denial and read those reasons into
the record. Wth respect to the two inmate wi tnesses, petitioner
wai ved any claimthat he was denied his right to call those w tnesses
when he stated at the hearing that he had “no problenf with the
Hearing O ficer’'s determnation that their testi nony would be
redundant (see Matter of Dixon v Brown, 62 AD3d 1223, 1224 [3d Dept
2009], Iv denied 13 Ny3d 704 [2009]; Matter of Vigliotti v Duncan, 10
AD3d 776, 777 [3d Dept 2004], lv dismssed 4 NY3d 738 [2004]). W
conclude that the Hearing Oficer did not err in denying petitioner’s
request to call the remai ning witness because “the record establishes
that the Hearing O ficer had al ready conducted a confidentia
interviewwith an Ofice of Mental Health [enpl oyee] who, with the
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benefit of all of petitioner’s records, provided informtion
pertaining to petitioner’s nmental health status. Under [such]

ci rcunstances, the Hearing O ficer properly found that any testinony
by petitioner’s requested wi tness woul d have been redundant” (Matter
of Allah v LeC aire, 51 AD3d 1173, 1174 [3d Dept 2008]; see Matter of
Gray v Kirkpatrick, 59 AD3d 1092, 1093 [4th Dept 2009]). Although
petitioner also contends that he was inproperly denied the right to
confront the enployee who provided the information to the Hearing
Oficer, he did not raise that contention on his adm nistrative
appeal. He thus failed to exhaust his adm nistrative renedies with
respect to that contention, “and we have no discretionary authority to
reach it” (Matter of Jeanty v Graham 147 AD3d 1323, 1325 [4th Dept
2017]; see generally Matter of Nelson v Coughlin, 188 AD2d 1071, 1071
[4th Dept 1992], appeal dism ssed 81 Ny2d 834 [1993]).

Petitioner further contends that the Hearing Oficer failed to
consider his nental health status at the tinme of the incident. It is
wel |l settled that, “in the context of a prison disciplinary proceeding
in which the prisoner’s nental state is at issue, a Hearing O ficer is
required to consi der evidence regarding the prisoner’s nental
condition” (Matter of Huggins v Coughlin, 76 NY2d 904, 905 [1990]; see
7 NYCRR 254.6 [b]). Here, the record establishes that the Hearing
O ficer considered evidence with respect to petitioner’s nental
health, and there is substantial evidence in the record supporting the
Hearing Oficer’s determnation that petitioner’s nmental health status
did not absolve himof his guilt of the rule violations (see generally
People ex. rel Vega v Smith, 66 Ny2d 130, 139 [1985]).

Contrary to petitioner’s further contention, there is no
indication in the record that “the determ nation of the Hearing
O ficer was influenced by [any] bias against petitioner. ‘The nere
fact that the Hearing O ficer ruled against . . . petitioner is
insufficient to establish bias” ” (Matter of Wade v Coonbe, 241 AD2d
977, 977 [4th Dept 1997]; see Matter of Edwards v Fischer, 87 AD3d
1328, 1329 [4th Dept 2011]). Petitioner’s admi ssion to violating rule
100. 11 precludes himfromchal l enging the sufficiency of the evidence
with respect to that charge (see Matter of WIlianms v Annucci, 133
AD3d 1362, 1363 [4th Dept 2015]). 1In any event, we conclude that the
m sbehavi or report, video recording of the incident, confidentia
testinmony, and petitioner’s admi ssion that he commtted the acts
underlying the charges constitute substantial evidence of petitioner’s
guilt of all of the rule violations (see generally Matter of Foster v
Coughlin, 76 Ny2d 964, 966 [1990]; Vega, 66 NY2d at 140).
Petitioner’s testinony and the testinmony of the inmate w t nesses
nmerely raised issues of credibility that the Hearing O ficer was
entitled to resol ve agai nst petitioner (see Foster, 76 Ny2d at 966).

Finally, petitioner contends that the penalty inposed was
excessive. Inasnuch as he failed to raise that contention in his
adm ni strative appeal, he “ ‘thereby failed to exhaust his
adm nistrative renedies[,] and this Court has no discretionary power
to reach that issue’ ” (Matter of Jay v Fischer, 118 AD3d 1364, 1364-

1365 [4th Dept 2014], appeal dismi ssed 24 NY3d 975 [2014]).
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Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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KA 15-01279
PRESENT: CENTRA, J.P., PERADOTTO, LINDLEY, NEMOYER, AND TROUTMAN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

RASHEED M LTON, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALO | NC., BUFFALO (KRISTIN M PREVE OF
COUNSEL), FOR DEFENDANT- APPELLANT.

JOHN J. FLYNN, DI STRI CT ATTORNEY, BUFFALO (DAVID A HERATY OF
COUNSEL), FOR RESPONDENT.

Appeal from an order of the Suprenme Court, Erie County (John L.
M chal ski, A.J.), dated February 11, 2015. The order, inter alia,
denied that part of the pro se notion of defendant seeking, pursuant
to CPL 440.30 (1-a), DNA testing of a bra and shirt worn by the victim
of defendant’s sexual assault.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed.

Menorandum  Def endant appeals froman order that, inter alia,
denied that part of his pro se notion seeking, pursuant to CPL 440. 30
(1-a), DNA testing of a bra and shirt worn by the victim of
defendant’s sexual assault. Those clothing itens were admtted in
evi dence at defendant’s trial, which resulted in his conviction of,
inter alia, two counts of predatory sexual assault (Penal Law § 130.95
[1] [b]; [3]). This Court previously affirmed the judgnent of
conviction (People v MIton, 90 AD3d 1636 [4th Dept 2011], Iv
deni ed 18 NY3d 996 [2012]). Inasmuch as DNA obtai ned fromthe
victims rape kit vagi nal swab was tested and showed that defendant
was the contributor, at trial defendant did not dispute that he had
sexual intercourse with the victim The defense theory, instead, was

that the sexual encounter was consensual. W conclude that Suprene
Court properly denied defendant’s request for additional DNA testing
wi t hout a hearing inasnuch as “ ‘defendant failed to establish that

there was a reasonable probability that, had [the bra and shirt] been
tested and had the results been adnmitted at trial, the verdict would
have been nore favorable to defendant’ ” (People v Swft, 108 AD3d
1060, 1061 [4th Dept 2013], Iv denied 21 Ny3d 1077 [2013]; see People
v Letizia, 141 AD3d 1129, 1130 [4th Dept 2016], |v denied 28 NY3d 1073
[ 2016], reconsideration denied 28 NY3d 1186 [2017]). W further
conclude that, contrary to defendant’s contention, the court’s
decision read in totality shows that it applied the proper standard in
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denyi ng defendant’ s request (see CPL 440.30 [1-a] [a] [1]; cf. People
v Vanal st, 103 AD3d 1227, 1227-1228 [4th Dept 2013]).

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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KA 17-00063
PRESENT: CENTRA, J.P., PERADOTTO, LINDLEY, NEMOYER AND TROUTMAN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

JOHN L. DRAKE, JR., DEFENDANT- APPELLANT.

BARRY J. DONCHUE, TONAWANDA, FOR DEFENDANT- APPELLANT.

JOHN J. FLYNN, DI STRICT ATTORNEY, BUFFALO (DANI EL J. PUNCH OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Suprenme Court, Erie County (Penny
M Wl fgang, J.), rendered Novenber 15, 2016. The judgnent convicted
def endant, upon his plea of guilty, of attenpted crimnal possession
of a controlled substance in the fourth degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously nodified on the |aw by vacating the sentence and as
nodi fied the judgnent is affirmed, and the matter is remtted to
Suprenme Court, Erie County, for further proceedings in accordance with
the foll owi ng nenorandum Defendant appeals from a judgnent
convicting himupon his plea of guilty of attenpted crim nal
possession of a controlled substance (CPCS) in the fourth degree
(Penal Law 88 110.00, 220.09 [1]). As the People correctly concede,
defendant’ s plea was i nduced by a prom se that Suprene Court was
unable to fulfill.

The record establishes that, pursuant to the terns of the
negoti ated plea agreenent, the court agreed to sentence defendant to a
definite termof one year to run concurrently with a sentence that
def endant was already serving on a prior conviction and prom sed
def endant that, as part of the agreed-upon sentence, he would receive
credit for time served. The promse with respect to jail tinme credit,
however, could not be fulfilled. Penal Law § 70.30 (3) provides that
“[t]he termof a definite sentence . . . inposed on a person shall be
credited with and di m nished by the anount of tine the person spent in
custody prior to the comencenent of such sentence as a result of the

charge that culmnated in the sentence.” Such credit, however, “shal
not include any tine that is credited against the term. . . of any
previously inposed sentence . . . to which the person is subject”

(id.). Thus, “a person is prohibited ‘fromreceiving jail time credit
agai nst a subsequent sentence when such credit has already been
applied to time served on a previous sentence’ ” (Matter of G ahamyv
Wal sh, 108 AD3d 1230, 1230 [4th Dept 2013]; see Matter of Bl ake v
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Denni son, 57 AD3d 1137, 1138 [3d Dept 2008], |v denied 12 NY3d 710
[2009]). The correctional facility to which defendant was conm tted
therefore properly determ ned that defendant was prohibited from
receiving jail time credit against his sentence on the conviction of
attenpted CPCS in the fourth degree for the tine that he had served
bet ween sentencing on the prior conviction and the subsequent
sentenci ng proceedi ng (see Gaham 108 AD3d at 1230-1231; WMatter of
Villanueva v Goord, 29 AD3d 1097, 1098 [3d Dept 2006]).

It is well established that “ ‘[a] guilty plea induced by an
unfulfilled prom se either nust be vacated or the prom se honored ”
(People v Collier, 22 NY3d 429, 433 [2013], cert denied us
134 S &t 2730 [2014]). *“ ‘The choice rests in the discretion of the
sentencing court’ and ‘there is no indicated preference for one course
over the other’ ” (id.). \Were, as here, “the originally prom sed

sentence cannot be inposed in strict conpliance with the plea
agreenent, the sentencing court may inpose another | awful sentence
that conports with the defendant’s |legitimate expectations” (id. at
434). W therefore nodify the judgnent by vacating the sentence, and
we remt the matter to Suprene Court to inpose a sentence that
conports with defendant’s legitinmte expectations of the negoti ated
pl ea agreenent or to afford defendant an opportunity to withdraw his
pl ea.

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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CAF 15-01604
PRESENT: CENTRA, J.P., PERADOTTO, LINDLEY, NEMOYER AND TROUTMAN, JJ.

IN THE MATTER OF DEON M

ERI E COUNTY DEPARTMENT OF SOCI AL SERVI CES,
PETI TI ONER- RESPONDENT;

MEMORANDUM AND ORDER
VERNON B., RESPONDENT.

ERI E COUNTY DEPARTMENT OF SOCI AL SERVI CES,
PETI TI ONER- RESPONDENT;

VERNON B., RESPONDENT.

ERI E COUNTY DEPARTMENT OF SCOCI AL SERVI CES,
PETI TI ONER- RESPONDENT;

VERNON B., RESPONDENT.

ERI E COUNTY DEPARTMENT OF SOCI AL SERVI CES,
PETI TI ONER- RESPONDENT;

CYNTH A M, RESPONDENT- APPELLANT.

DAVI D J. PAJAK, ALDEN, FOR RESPONDENT- APPELLANT.
ERIC R ZI OBRO, BUFFALO, FOR PETI TI ONER- RESPONDENT.

DAVI D C. SCHOPP, ATTORNEY FOR THE CHI LD, THE LEGAL Al D BUREAU OF
BUFFALO, | NC., BUFFALO (CHARLES D. HALVORSEN OF COUNSEL) .

Appeal froman order of the Famly Court, Erie County (Margaret
O Szczur, J.), entered August 20, 2015 in a proceedi ng pursuant to
Soci al Services Law 8 384-b. The order, anobng ot her things,
term nated the parental rights of respondent Cynthia M wth respect
to her son, David MJ.B.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.
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Menor andum  Respondent not her appeals froman order termnating
her parental rights with respect to her son, David MJ.B., on the
ground of nental illness. Contrary to the nother’s contention, we
conclude that petitioner net its burden of denonstrating by clear and
convi ncing evidence that the nother is “presently and for the
foreseeabl e future unable, by reason of nental illness . . . , to
provi de proper and adequate care for [the] child” (Social Services Law
8§ 384-b [4] [c]; see Matter of Christopher B., Jr. [Christopher B.
Sr.], 104 AD3d 1188, 1188 [4th Dept 2013]). Petitioner presented
cl ear and convincing evidence establishing that the nother is
presently suffering from*“a nental disease or nental condition which
is mani fested by a disorder or disturbance in behavior, feeling,

t hi nki ng or judgnment to such an extent that if such child were placed
in. . . the custody of [the nother], the child would be in danger of
becom ng a neglected child” (8 384-b [6] [a]).

The not her further contends that she was denied effective
assi stance of counsel at the fact-finding hearing. W reject that
contention inasnmuch as the nother “ ‘did not denonstrate the absence
of strategic or other legitimte explanations for counsel’s alleged
shortcomngs’ ” (Matter of Joey J. [Eleanor J.], 140 AD3d 1687, 1687
[4th Dept 2016]; see Matter of London J. [Niaya W], 138 AD3d 1457,
1458 [4th Dept 2016], |v denied 27 NY3d 912 [2016]; see generally
Matter of Brown v Gandy, 125 AD3d 1390, 1390-1391 [4th Dept 2015]),
and “ ‘[t]he record, viewed in its totality, establishes that the
[ ot her] received neani ngful representation’ ” (Matter of Kemari W,
153 AD3d 1667, 1668 [4th Dept 2017]; see generally People v Baldi, 54
NY2d 137, 1478 [1981]).

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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CAF 17-00320
PRESENT: CENTRA, J.P., PERADOTTO, LINDLEY, NEMOYER AND TROUTMAN, JJ.

IN THE MATTER OF KATHLEEN PHALEN
PETI TI ONER- RESPONDENT,

\% MEMORANDUM AND ORDER

JOSEPH ROBI NSON, |11, RESPONDENT- APPELLANT.

JUSTIN S. WHI TE, WLLI AMSVI LLE, FOR RESPONDENT- APPELLANT.

KATHLEEN PHALEN, PETI TI ONER- RESPONDENT PRO SE.

Appeal froman order of the Famly Court, Erie County (Kevin M
Carter, J.), entered May 12, 2016 in a proceeding pursuant to Famly
Court Act article 4. The order denied respondent’s objection to the
order of the Support Magistrate.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Petitioner nother commenced this proceedi ng pursuant
to Famly Court Act article 4 alleging that respondent father violated
his child support obligations by refusing to pay certain dental
expenses for the parties’ child. At the ensuing hearing, the Support
Magi strate, over the father’s objections, permtted a dentist to
testify telephonically regarding the child s need for dental
treatment. Contrary to the father’s contention, we cannot say that
t he Support Magi strate abused her broad discretion in permtting the
dentist’s tel ephonic testinony under these circunstances (see
generally Famly G Act 8 433 [c] [iii]; Matter of Rodriguez v
Fel dman, 126 AD3d 1557, 1558 [4th Dept 2015]; Matter of Eileen R
[Carmine S.], 79 AD3d 1482, 1485 [3d Dept 2010]). Mboreover, the
father was not prejudiced by a mnisterial error on the dentist’s
application for |eave to testify by tel ephone.

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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CAF 16- 01310
PRESENT: CENTRA, J.P., PERADOTTO, LINDLEY, NEMOYER AND TROUTMAN, JJ.

IN THE MATTER OF RI CHARD B. DEVI TA AND
CONSTANCE J. DEVI TA, PETI TI ONERS- RESPONDENTS,

\% MEMORANDUM AND ORDER

MARI E L. DEVI TA, RESPONDENT- APPELLANT.
(APPEAL NO. 1.)

DENIS A. KITCHEN, JR , WLLIAMSVILLE, FOR RESPONDENT- APPELLANT.
M CHAEL W COLE, ALDEN, FOR PETI TI ONERS- RESPONDENTS.

JESSI CA N. MUSSELL, ATTORNEY FOR THE CHI LD, BUFFALQO

Appeal from an order of the Fam |y Court, Erie County (Brenda M
Freedman, J.), entered June 6, 2016 in a proceeding pursuant to Famly
Court Act article 6. The order granted petitioners sole custody of
respondent’ s daughter.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum I n appeal No. 1, respondent nother appeals from an
order that granted sole custody of her daughter to petitioners, the
child s maternal grandparents (grandparents). In appeal No. 2, the

not her appeals froman order that granted sol e custody of her two sons
to the grandparents. W reject the nother’s contention in both
appeal s that Family Court should have sua sponte transferred venue
fromErie County to Monroe County. The grandparents and the children
all resided in Erie County at the comrencenent of these proceedi ngs,
and thus venue in Erie County was proper (see CPLR 503 [a]; Famly C
Act § 165; Matter of Hudson v Villa, 204 AD2d 1033, 1033 [4th Dept
1994]). The nother did not nove for a change in venue to Monroe
County, where she lived (see CPLR 510), and thus she did not set forth
any good cause for such a change (see Famly C Act 8 174; see
generally Matter of Bonnell v Rodgers, 106 AD3d 1515, 1515 [4th Dept
2013], Iv denied 21 NY3d 864 [2013]).

Contrary to the nother’s contention in both appeals, the court
did not abuse its discretion in denying her request for an adjournnent
of the hearing (see Matter of Sanchez v Alvarez, 151 AD3d 1869, 1869
[4th Dept 2017]; Matter of VanSkiver v Cancy, 128 AD3d 1408, 1408
[4th Dept 2015]). We reject the nother’s further contention in both
appeal s that she received ineffective assistance of counsel. Wth
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respect to counsel’s failure to nove for a change in venue, we note
that “ ‘[t]here is no denial of effective assistance of counsel .
arising froma failure to make a notion or argunent that has little or
no chance of success’ ” (Matter of Lundyn S. [Al-Rahim S.], 144 AD3d
1511, 1512 [4th Dept 2016], |v denied 29 NY3d 901 [2017]). The nother
“did not denonstrate the absence of strategy or other legitimte

expl anations for counsel’s alleged shortcom ngs” (VanSkiver, 128 AD3d
at 1408 [internal quotation marks omtted]), and we conclude that she
recei ved effective assistance of counsel (see generally People v

Bal di, 54 Ny2d 137, 147 [1981]).

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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PRESENT: CENTRA, J.P., PERADOTTO, LINDLEY, NEMOYER AND TROUTMAN, JJ.

IN THE MATTER OF RI CHARD B. DEVI TA AND
CONSTANCE J. DEVI TA, PETI TI ONERS- RESPONDENTS,

\% MEMORANDUM AND ORDER

MARI E L. DEVI TA, RESPONDENT- APPELLANT.
(APPEAL NO. 2.)

DENIS A. KITCHEN, JR , WLLIAMSVILLE, FOR RESPONDENT- APPELLANT.
M CHAEL W COLE, ALDEN, FOR PETI TI ONERS- RESPONDENTS.
JESSI CA L. VESPER, ATTORNEY FOR THE CHI LD, BUFFALO

FRANK LONGO, ATTORNEY FOR THE CHI LD, KENMCRE.

Appeal from an order of the Famly Court, Erie County (Brenda M
Freedman, J.), entered June 6, 2016 in a proceeding pursuant to Famly
Court Act article 6. The order granted petitioners sole custody of
respondent’s two sons.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Sanme nenorandumas in Matter of DeVita v DeVita ([appeal No. 1]
__AD3d __ [Nov. 9, 2017]).

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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PRESENT: CENTRA, J.P., PERADOTTO, LINDLEY, NEMOYER, AND TROUTMAN, JJ.

IN THE MATTER OF THOVAS MULLETT,
PETI TI ONER- APPELLANT,

\% ORDER

DAWN MULLETT, RESPONDENT- RESPONDENT.

CHARLES J. GREENBERG AMHERST, FOR PETI TI ONER- APPELLANT.
TI MOTHY R LOVALLO, BUFFALO, FOR RESPONDENT- RESPONDENT.

MARY ANNE CONNELL, ATTORNEY FOR THE CHI LD, BUFFALO.

Appeal from an order of the Fam |y Court, Erie County (Mary G
Carney, J.), entered August 5, 2015 in a proceeding pursuant to Fam |y
Court Act article 6. The order dism ssed the petition seeking
nmodi fication of a prior order of joint custody.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w thout costs for reasons stated at Famly Court.

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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JOHN H. BAUSENVEIN, 111, PLAINTIFF,
Vv ORDER

THOVAS J. VELSH, | NDI VI DUALLY, AND DA NG

BUSI NESS AS TJW CUSTOM HOMES, |INC., ET AL.,
DEFENDANTS.

THOVAS J. VELSH, | NDI VI DUALLY, AND DA NG

BUSI NESS AS TJW CUSTOM HOMES, | NC., TJW CUSTOM
HOVES, [ NC., AND 299 MAIN STREET EA, | NC.,

| NDI VI DUALLY, AND DA NG BUSI NESS AS TJW CUSTOM
HOVES, THI RD- PARTY PLAI NTI FFS- APPELLANTS,

\Y,

TI MOTHY ALLI SON, THI RD- PARTY DEFENDANT- RESPONDENT.

BARCLAY DAMON, LLP, BUFFALO (VI NCENT G SACCOVANDO OF COUNSEL), FOR
THI RD- PARTY PLAI NTI FFS- APPELLANTS.

BURG O, CURVI N & BANKER, BUFFALO (STEVEN P. CURVIN OF COUNSEL), FOR
THI RD- PARTY DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (John F.
O Donnell, J.), entered August 25, 2016. The order, anong ot her
things, denied that part of the third-party plaintiffs’ notion for
summary judgnent seeking dismssal of the second affirmative defense
in the amended answer of third-party defendant.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed wi thout costs for reasons stated in the decision
at Suprene Court.

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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JOHN KOLODZI EJSKI AND NANCY KOLODZI EJSKI
PLAI NTI FFS- RESPONDENTS,

\% MEMORANDUM AND ORDER

ROBERT JASKOLKA, DEFENDANT- APPELLANT.

KENNEY SHELTON LI PTAK NOMK LLP, BUFFALO ( AALOK J. KARAMBELKAR OF
COUNSEL), FOR DEFENDANT- APPELLANT.

VINAL & VINAL, P.C., BUFFALO (JEANNE M VI NAL OF COUNSEL), FOR
PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprene Court, Erie County (D ane Y.
Devlin, J.), entered January 31, 2017. The order, insofar as appeal ed
from denied the notion of defendant to conpel plaintiff John
Kol odzi ej ski to undergo a second i ndependent nedi cal exam or to
preclude proof at trial of his physical injuries.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Def endant noved, inter alia, to conpel John
Kol odzi ej ski (plaintiff) to undergo a second independent nedica
exam nation on the ground that plaintiff allegedly refused to perform
certain tests during the initial independent nedical exani nation.
Suprene Court denied the notion, and we now affirm

“While there is no restriction in CPLR 3121 |limting the nunber
of exam nations to which a party may be subjected, a party seeking a
further exam nation nust denonstrate the necessity for it” (Rnaldi v
Evenflo Co., Inc., 62 AD3d 856, 856 [2d Dept 2009]). Here, the
exam ni ng physician was able to reach a definitive conclusion as a
result of the initial independent medical exam nation, and she never
i ndi cated that her analysis and/or conclusion were affected by
plaintiff’s alleged refusal to performcertain tests. The court
therefore properly declined to conpel plaintiff to undergo a second
i ndependent nedi cal exam nation (see Tucker v Bay Shore Stor.
War ehouse, Inc., 69 AD3d 609, 610 [2d Dept 2010]; cf. Young v Kal ow,
214 AD2d 559, 559 [2d Dept 1995]).

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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JEANNE FUMERELLE, PLAI NTI FF- APPELLANT,
\% ORDER

VI SONE BRGCS., | NC., LAKEFRONT

CONSTRUCTI ON CO., INC., AND JOHN VI SONE,
DEFENDANTS- RESPONDENTS.

VI SONE BRCS., | NC., LAKEFRONT

CONSTRUCTI ON CO., INC., AND JOHN VI SONE,
THI RD- PARTY PLAI NTI FFS- RESPONDENTS,

Vv

FHN AND BJH, I NC., THI RD- PARTY
DEFENDANTS- RESPONDENTS.

FLYNN W RKUS YOUNG, P.C., BUFFALO (SCOTT R. ORNDOFF OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

SUGARVAN LAW FI RM  LLP, SYRACUSE (JENNA W KLUCSI K OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS AND THI RD- PARTY PLAI NTI FFS- RESPONDENTS.

BARTH SULLI VAN BEHR, BUFFALO ( REBECCA C. CRONAUER COF COUNSEL), FOR
THI RD- PARTY DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprene Court, Erie County (Emlio L.
Col ai acovo, J.), entered Novenber 15, 2016. The order, anong ot her
things, granted the notion of defendants-third-party plaintiffs and
cross notion of third-party defendants for sunmary judgment di sm ssing
plaintiff’s amended conplaint and all cross clains.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed wi thout costs for reasons stated in the decision
at Suprene Court.

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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PRESENT: CENTRA, J.P., PERADOTTO, LINDLEY, NEMOYER AND TROUTMAN, JJ.

IN THE MATTER OF JOHN BENDER
PETI TI ONER- RESPONDENT,

\% MEMORANDUM AND ORDER

LANCASTER CENTRAL SCHOOL DI STRI CT,
RESPONDENT- APPELLANT.

HARRI S BEACH PLLC, BUFFALO (TRACIE L. LOPARDI OF COUNSEL), FOR
RESPONDENT- APPELLANT.

COHEN & LOVBARDO, P.C., BUFFALO, AND BENDER & BENDER LLP ( BRENDA J.
JOYCE OF COUNSEL), FOR PETI Tl ONER- RESPONDENT.

Appeal from an order and judgnment (one paper) of the Suprene
Court, Erie County (Catherine R Nugent Panepinto, J.), entered August
1, 2016. The order and judgnent denied the notion of respondent to
di smss the petition.

It is hereby ORDERED that the order and judgnent so appeal ed from
is unani nously affirmed w thout costs.

Menorandum  Petitioner conmenced the instant proceedi ng pursuant
to Education Law 8 3020-a (5) (a) and CPLR 7511 to vacate a conpul sory
arbitration determnation termnating his enploynent as a mddle
school assistant principal. The initial notice of petition was served
before the index nunber and return date were assigned, and it
t herefore contained neither an index nunmber nor a return date.
Petitioner subsequently served an updated notice of petition
reflecting the new y-assi gned i ndex nunber, but which again omtted
the still-unassigned return date. When the return date was eventual ly
set, petitioner’s attorney faxed a letter conveying the assigned date
to respondent’s attorney. The parties thereafter agreed to adjourn
the return date for over two weeks in order to afford respondent
additional tinme to answer. Before the adjourned return date, however,
respondent noved to dismiss the petition for |ack of persona
jurisdiction due to the omtted return dates in the initial and
updat ed notices of petition. Suprenme Court denied the notion, and we
now affirm

A “notice of petition shall specify the tinme and place of the
hearing on the petition” (CPLR 403 [a]). The omi ssion of a return
date in a notice of petition does not, however, deprive a court of
personal jurisdiction over the respondent (see Matter of Kennedy v New
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York State Of. for People with Dev. Disabilities, __ AD3d __ ,
[4th Dept COct. 6, 2017]; Matter of Oneida Pub. Lib. Dist. v Town Bd.
of the Town of Verona, 153 AD3d 127, 129-130 [3d Dept 2017]; see also
Matter of United Servs. Auto. Assn. v Kungel, 72 AD3d 517, 517-518

[ 1st Dept 2010]; see generally Matter of Garth v Board of Assessnent
Revi ew for Town of Richnond, 13 NY3d 176, 179-181 [2009]). Indeed,
such a technical defect is properly disregarded under CPLR 2001 so

| ong as the respondent had adequate notice of the proceedi ng and was
not prejudiced by the om ssion (see Kennedy, = AD3d at __; Oneida
Pub. Lib. Dist., 153 AD3d at 129-130; United Servs. Auto. Assn., 72
AD3d at 517-518).

Here, it is undisputed that respondent had anple notice of the
proceeding fromits inception. Mreover, respondent has not
identified any prejudice fromthe omtted return dates. The technica
defects in the notices of petition should therefore be disregarded
under CPLR 2001 (see Oneida Pub. Lib. D st., 153 AD3d at 130).
Respondent’s notion to disniss was properly denied.

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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JESSI CA WROBEL, PLAI NTI FF- RESPONDENT,
\% MVEMORANDUM AND ORDER

TOPS MARKETS, LLC, DEFENDANT- APPELLANT.

DI XON & HAM LTON, LLP, CGETZVILLE (HARRY T. DI XON, JR, OF COUNSEL),
FOR DEFENDANT- APPELLANT.

VANDETTE PENBERTHY LLP, BUFFALO (JAMES M VANDETTE OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (Catherine
R Nugent Panepinto, J.), entered Septenber 26, 2016. The order
deni ed the notion of defendant for summary judgnent dism ssing the
conpl ai nt.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Plaintiff comrenced this action to recover damages
for injuries that she allegedly sustained when she slipped and fell on
snow or ice in defendant’s parking lot. Suprenme Court properly denied
defendant’s notion for sunmary judgnment di sm ssing the conplaint on
the ground that there was a stormin progress inasnuch as defendant
failed to neet its burden of establishing that plaintiff’s injuries
were caused by a stormin progress (see Walter v United Parcel Serv.,
Inc., 56 AD3d 1187, 1187 [4th Dept 2008]; cf. Alvarado v Wgnmans Food
Mkts., Inc., 134 AD3d 1440, 1441 [4th Dept 2015]). In support of its
noti on, defendant submitted the deposition testinony of plaintiff, who
testified that it was not snow ng at the tine of the accident.

Mor eover, the opinions of defendant’s expert mneteorol ogi st are at best
concl usory and have “no evidentiary support in the record” (DeJdesus v
CEC Entertai nment, Inc., 138 AD3d 1390, 1391 [4th Dept 2016], |v

deni ed 28 NY3d 906 [2016] [internal quotation marks omtted]).

| nasmuch as defendant failed to nmeet its initial burden, the burden
never shifted to plaintiff “to raise a triable issue of fact ‘whether
t he acci dent was caused by a slippery condition at the |ocation where
the plaintiff fell that existed prior to the storm as opposed to
precipitation fromthe stormin progress, and that the defendant had
actual or constructive notice of the preexisting condition” 7 (Quill v
Churchville-Chili Cent. Sch. Dist., 114 AD3d 1211, 1212 [4th Dept
2014]). Thus, the court properly denied defendant’s notion w thout
regard to the sufficiency of plaintiff’s opposing papers (see
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generally Wnegrad v New York Univ. Med. Cr., 64 Ny2d 851, 853
[ 1985]).

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
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BRI AN EDELSTEI N, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (KI MBERLY F. DUGUAY OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (NANCY G LLI GAN OF
COUNSEL), FOR RESPONDENT.

Appeal from an order of the Monroe County Court (Christopher S
C accio, J.), entered Novenmber 10, 2015. The order determ ned that
defendant is a level two risk pursuant to the Sex O fender
Regi stration Act.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum I n 1994, defendant was convicted, upon a plea of
guilty, of sexual abuse in the first degree (Penal Law 8§ 130.65 [3])
and was sentenced to an indetermnate termof incarceration. He was
t hereafter designated a | evel one sex offender pursuant to the Sex
O fender Registration Act ([ SORA] Correction Law art 6-C). In 2013,
def endant was convi cted of endangering the welfare of a child (Pena
Law 8§ 260.10 [1]) in full satisfaction of that charge and a charge of
public | ewdness (8 245.00). The allegations supporting those charges
were that the naked defendant stood in his doorway masturbating in
full view of and while |ooking directly at a 10-year-old girl.

Def endant was sentenced to a termof probation and, thereafter, the
Peopl e petitioned, pursuant to Correction Law 8 168-0 (3), for an
upward nodi fication of his risk assessnent |level. County Court
granted the petition, and we now affirm

“Pursuant to Correction Law 8§ 168-0 (3), the People may file a
petition for an upward nodification of a sex offender’s SORA ri sk
| evel designation where the sex offender ‘(a) has been convicted of a
new crine . . . and (b) the conduct underlying the newcrine . . . is
of a nature that indicates an increased risk of a repeat sex
offense’ ” (People v WIllians, 128 AD3d 788, 789 [2d Dept 2015], Iv
deni ed 26 NY3d 902 [2015]; see People v Woten, 286 AD2d 189, 194 [4th
Dept 2001], |v denied 97 NY2d 610 [2002]). *“The district attorney
shal | bear the burden of proving the facts supporting the requested
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nodi fication, by clear and convincing evidence” (Correction Law
§ 168-0 [3]; see WIlians, 128 AD3d at 789).

As a prelimnary matter, we agree with defendant that the court
cited to the wong standard in its witten decision, when it wote
that the People had “sustained their burden of presenting, by a
preponderance of the evidence, facts supporting an upward departure.”
We agree with the People, however, that the inclusion of the phrase
“preponderance of evidence” was nerely a clerical error, inasnmuch as
the court correctly stated that the appropriate standard was cl ear and
convi nci ng evidence both at the hearing and in its initial sumary of
the applicable lawin its witten decision. 1In any event, “remttal
is not required because the record is sufficient to enable us to
determ ne under the proper standard whether the court erred in
[granting the People’s petition]” (People v Loughlin, 145 AD3d 1426,
1427-1428 [4th Dept 2016], |v denied 29 NY3d 906 [2017]; see generally
Peopl e v Urbanski, 74 AD3d 1882, 1883 [4th Dept 2010], |v denied 15
NY3d 707 [2010]).

There is no dispute that defendant was convicted of a new crine,
i.e., endangering the welfare of a child, which was based on
i nappropriate, sexually notivated conduct directed at a 10-year-old
girl. “Despite the fact that this conviction did not qualify as a
regi sterable sex offense (see Correction Law 8 168-a [2]), the nature
of the conduct underlying it is sufficient to establish, by clear and
convi nci ng evidence (see Correction Law §8 168-0 [3]), that defendant
is at an increased risk to reoffend” (People v G eene, 83 AD3d 1304,
1304 [3d Dept 2011], Iv denied 17 NY3d 706 [2011]). W thus concl ude
that the Peopl e sustained their burden of establishing by clear and
convi nci ng evi dence that defendant was convicted of a new crinme and
that the crinme was of a nature that would indicate an increased risk
of a repeat sexual offense (see 8§ 168-0 [3]).

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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Appeal from a judgnment of the Niagara County Court (Matthew J.
Murphy, 111, J.), rendered July 15, 2016. The judgnment convicted
def endant, upon his plea of guilty, of use of a child in a sexua
performance as a sexually notivated fel ony.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of use of a child in a sexual performance as a
sexual ly notivated felony (Penal Law 88 130.91 [1]; 263.05). Contrary
to defendant’s contention in his main brief, the record establishes
that he knowi ngly, voluntarily, and intelligently waived his right to
appeal (see generally People v Lopez, 6 Ny3d 248, 256 [2006]), and his
chall enge to the severity of the sentence is enconpassed by that
wai ver (see id. at 255-256).

Def endant’ s remaining contentions are raised in his two pro se
suppl emental briefs. Defendant’s valid waiver of the right to appea
enconpasses his challenge to the factual sufficiency of the plea
al l ocution (see People v Gardner, 101 AD3d 1634, 1634 [4th Dept
2012]). In any event, defendant failed to preserve that challenge for
our review, and this case does not fall within the narrow exception to
the preservation requirenent (see People v Lopez, 71 NY2d 662, 665-666
[1988]). Al though defendant’s contention that defense counsel was
ineffective for failing to intervene during the proceedi ngs to nmake
sure that he understood County Court’s questions survives his valid
wai ver of the right to appeal (see People v Giffin, 120 AD3d 1569,
1570 [4th Dept 2014], |v denied 24 NYy3d 1084 [2014]), that contention
is without nerit (see generally People v Conway, 148 AD3d 1739, 1741-
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1742 [4th Dept 2017], |v denied 29 NY3d 1077 [2017]). Defendant’s
remai ni ng contentions regarding i neffective assi stance of counsel are
based upon matters dehors the record, and are thus not properly before
us (see People v Byng, 148 AD3d 1752, 1753 [4th Dept 2017], |v denied
29 NY3d 1090 [2017]). Defendant waived his further contention that he
was denied the opportunity to testify before the grand jury inasnuch
as he “fail[ed] to nove to dismss the indictnment on that ground
within five days of his arraignnent on the indictnment” (People v
Braction, 26 AD3d 778, 779 [4th Dept 2006], |v denied 6 NY3d 832

[ 2006], reconsideration denied 6 NY3d 846 [2006]).

We have revi ewed defendant’s remaining contentions in his pro se
suppl enental briefs and conclude that they are without nerit.

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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Appeal froma judgnent of the Suprene Court, Erie County
(Christopher J. Burns, J.), rendered Septenber 1, 2015. The judgment
convi cted defendant, upon a jury verdict, of felony animal fighting
(three counts), m sdeneanor aninmal fighting, and cruelty to aninmals
(two counts).

It is hereby ORDERED that the judgnent so appealed fromis
unani mously affirmed.

Menor andum  Def endant appeals from a judgnent convicting him
upon a jury verdict of three counts of felony animal fighting
(Agriculture and Markets Law 8 351 [2] [b], [d]), one count of
m sdemeanor aninmal fighting (8 351 [6]), and two counts of cruelty to
animals (8 353). The underlying facts are essentially undisputed.
Police officers lawfully entered defendant’s home upon the consent of
his wife, who was alone in the honme and reported a burglary in
progress. Upon entering the residence, the responding officers found
one of defendant’s four pit bulls causing a cormotion on the first
floor. The officers secured the dog, and then proceeded to sweep the
home for intruders. While checking the basenent, one of the
respondi ng officers observed a wounded dog in a cage with feces, and
several treadmlls that appeared to have been nodified for use by dogs
rather than humans. He al so observed bl ood on the water heater and
apparent dogfighting paraphernalia. The officer called a fellow
officer to the basenent for input, and the responding officers
consulted with a lieutenant, a detective, and officers fromthe
Society for the Prevention of Cruelty to Animals (SPCA). The police
determ ned that they would seek a search warrant, and they did not go
t hrough the house any further until after the warrant was issued.
Several officers remained at the house with defendant’s wife to ensure
that she did not disturb any evidence while the police waited for the
war r ant .



- 2- 1251
KA 15-01519

Prior to the issuance of the search warrant, an SPCA officer
phot ogr aphed sonme of the itens and arranged sone of the evidence for
phot ographi ng. Suprenme Court suppressed “photographs of the interior
of the refrigerator or its contents . . . [and] any vitam ns or
“suppl enents’ found on the upper shelf in the basenment or photographs
of those itens,” which were seized by the SPCA officer prior to the
i ssuance of the warrant. The court deni ed suppression, however, wth
respect to itens that included the treadnm|ls, dogs, cages, |eashes,
straps, training sticks and harnesses, all of which were in plain
Vi ew.

W reject defendant’s contention that the court erred in refusing
to suppress all of the physical evidence that was recovered fromhis
honme as fruit of the poisonous tree. The plain view observations of
dogfighting paraphernalia were properly made by the respondi ng police
officers froma | awful vantage point (see e.g. People v Wods, 93 AD3d
1287, 1288 [4th Dept 2012], Iv denied 19 NY3d 969 [2012]), and those
observations preceded any unlawful conduct on the part of the SPCA
of ficer, and provi ded probable cause for a search warrant. The itens
t hat were phot ographed and mani pul ated by the SPCA officer, after the
observations of the responding officers and prior to the issuance of
the warrant, were properly suppressed prior to trial and “those itens
are no longer in issue” (People v Burr, 70 NY2d 354, 359-360 [1987],
cert denied 485 US 989 [1988]). The SPCA officer’s unlawful conduct
did not, however, vitiate the probable cause that flowed fromthe
police officers’ plain view observati ons.

W reject defendant’s further contention that the officers’
continued presence in the house while the search warrant was bei ng
obt ai ned was unl awful (see People v Lubbe, 58 AD3d 426, 426 [1st Dept
2009], |v denied 12 NY3d 818 [2009]). Although the express consent of
defendant’s wife to search the honme was Iimted to a protective sweep
for intruders (see People v Love, 273 AD2d 842, 842 [4th Dept 2000]),

“ ‘securing a dwelling, on the basis of probable cause, to prevent the
destruction or renoval of evidence while a search warrant is being
sought is not itself an unreasonable seizure of either the dwelling or
its contents” ” (People v Gsorio, 34 AD3d 1271, 1272 [4th Dept 2006],

| v denied 8 NY3d 883 [2007], quoting Segura v United States, 468 US
796, 810 [1984]). The fact that it took approximately six hours from
the tinme of the initial entry for the police to obtain the warrant
does not change our view (see People v Pinkney, 90 AD3d 1313, 1316 [3d
Dept 2011]).

W reject defendant’s further contention that the court conmtted
an O Rama violation that constituted a node of proceedi ngs error when
it did not reveal the contents of a note in which the jury disclosed
its verdict (see People v O Rama, 78 Ny2d 270, 276-278 [1991]; see
generally CPL 310.30). “[T]he subm ssion of a verdict does not
constitute a jury comuni cation requesting information or instruction
oo , and it does not trigger the ‘meaningful notice’ requirenent
set forth in CPL 310.30, inplicated when a court receives such a
comuni cation fromthe jury” (People v WIllians, 64 AD3d 734, 736 [2d
Dept 2009], affd 16 NY3d 480 [2011]). Further, inasmuch as the court
“was not obligated to discuss with counsel its proposed explanation in
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response to the initial verdict prior to the court’s addressing the
jury” (WIllians, 16 NY3d at 486), defense counsel was not ineffective
for failing to object or to insist upon seeing the note sooner (see
generally People v Brown, 13 Ny3d 332, 341 [2009]; People v Brooks,
139 AD3d 1391, 1393 [4th Dept 2016], |v denied 28 NY3d 1026 [2016]).

View ng the evidence in the |light nost favorable to the People
(see People v Contes, 60 NY2d 620, 621 [1983]), we conclude that the
evidence is legally sufficient to establish that defendant intended to
engage in dogfighting, that he possessed dogfi ghting paraphernali a,
and that he deprived the dogs of nedical treatnment. The record
est abl i shes that defendant was training pit bulls on his prem ses wth
devi ces that would constitute dogfighting paraphernalia if used with
such intent. Defendant possessed a collection of literature on
dogfighting, and his dogs had extensive scarring and wounds in various
stages of healing, the distribution of which was consistent with
dogfighting, and inconsistent wth defendant’s cat-scratch and broken-
wi ndow expl anations. In the opinion of the People’ s veterinary
expert, the dogs were suffering froma |ack of nedical treatnent.
Viewi ng the evidence in |ight of the elenents of the crinmes as charged
to the jury (see People v Danielson, 9 NY3d 342, 349 [2007]), we
further conclude that the jury’s verdict is not against the weight of
t he evidence (see generally People v Bl eakley, 69 Ny2d 490, 495
[1987]). “[Tlhe jury was entitled to credit the testinony of the
Peopl e’ s expert[s] over that of defendant’s expert” (People v Stein,
306 AD2d 943, 944 [4th Dept 2003], Iv denied 100 Ny2d 599 [2003],
reconsi deration denied 1 NY3d 581 [2003]), and to discredit the
testi nony of defendant that he did not intend to engage in, pronote,
or facilitate dogfighting (see generally id.). “Even assum ng,
arguendo, that a different verdict would not have been unreasonabl e,
we note that the jury was in the best position to assess the
credibility of the witnesses and, on this record, it cannot be said
that the jury failed to give the evidence the weight it should be
accorded” (People v Carter, 145 AD3d 1567, 1568 [4th Dept 2016]
[internal quotation marks omtted]).

Finally, the sentence inposed is not unduly harsh or severe.

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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Appeal from a judgnment of the Wayne County Court (Dennis M
Kehoe, J.), rendered July 5, 2016. The judgnent convicted defendant,
upon his plea of guilty, of crimnal sale of a controlled substance in
the third degree (two counts) and crim nal possession of a controlled
substance in the third degree (two counts).

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of two counts each of crimnal sale of a
controll ed substance in the third degree (Penal Law 8§ 220.39 [1]) and
crimnal possession of a controlled substance in the third degree
(8 220.16 [1]). Defendant failed to preserve for our review his
contention that County Court erred in considering inproper factors in
sentencing him (see People v Garson, 69 AD3d 650, 652 [2d Dept 2010],
I v deni ed and di sm ssed 15 NY3d 750 [2010]), and we decline to
exercise our power to review his contention as a nmatter of discretion
in the interest of justice (see CPL 470.15 [3] [c]). Furthernore,
def endant wai ved his contention that the court erred in sentencing him
in the absence of an updated presentence report (see People v Wllie
T.J., 101 AD3d 1626, 1627 [4th Dept 2012], |v denied 20 NY3d 1105
[2013]). A preplea investigation report had been prepared within the
precedi ng 12 nonths, and defendant explicitly waived the preparation
of an updated presentence report (see CPL 390.20 [4] [a] [iii]; People
v Servey, 96 AD3d 1428, 1429 [4th Dept 2012], |v denied 19 NY3d 1001
[2012]).

W reject defendant’s challenge to the severity of the sentence.
We note, however, that the certificate of conviction incorrectly
reflects that the sentences inposed on all counts are to run
concurrently wth each other, and nust therefore be anended to refl ect
that the sentences inposed on counts three and four are to run
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concurrently with each other and consecutively to the sentences
i nposed on counts one and two (see People v Mosley, 55 AD3d 1371, 1372
[4th Dept 2008], |v denied 11 Ny3d 856 [2008]).

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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Appeal from a judgnment of the Jefferson County Court (Kim H
Martusewi cz, J.), rendered Decenber 21, 2015. The judgnent convicted
def endant, upon his plea of guilty, of course of sexual conduct
against a child in the first degree and rape in the third degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously reversed on the law, the plea and wai ver of indictnent are
vacated, the superior court information is dism ssed and the matter is
remtted to Jefferson County Court for proceedi ngs pursuant to CPL
470. 45.

Menorandum  Def endant appeals froma judgnent convicting him
upon a plea of guilty of course of sexual conduct against a child in
the first degree (Penal Law 8 130.75 [1] [b]) and rape in the third
degree (8 130.25 [2]). In a prior appeal, we reversed the judgnment of
conviction, determning that the superior court information (SCl) was
jurisdictionally defective inasnuch as defendant had been charged
with, inter alia, a class A felony and thus could not validly waive
i ndi ctment or consent to be prosecuted by an SCI (People v Priest, 130
AD3d 1489 [4th Dept 2015]). W thus vacated the plea and wai ver of
i ndi ctment and di smssed the SCI, noting that “ ‘the People my
present the case to the [g]lrand [j]Jury ” (id. at 1489).

On remttal, the People did not present the case to a grand jury
but, rather, made a second attenpt to proceed by SCI. As the People
correctly concede, the SCI is again jurisdictionally defective
i nasmuch as the felony conpl aint chargi ng defendant with the class A
felony was not dism ssed until after the waiver of indictnent and plea

tothe SCl. As a result, defendant was still “charged” with a class A
fel ony when he wai ved indictnent and consented to be prosecuted by an
SCl. *“Wuere, as here, a defendant is charged with a class A felony,

t he defendant cannot validly waive indictnent or consent to be
prosecuted by a superior court information” (People v Mayo, 21 AD3d
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1316, 1316-1317 [4th Dept 2005]; see CPL 195.10 [1] [Db]; People v
Truel uck, 88 NY2d 546, 551 [1996]; Priest, 130 AD3d at 1489). W
therefore vacate defendant’s plea and his waiver of indictnment, and we
dism ss the SCI, noting again that “ ‘the People nay present the case
tothe [g]lrand [j]Jury’ 7 (Priest, 130 AD3d at 1489).

Based on our determ nation, we do not address defendant’s
remai ni ng contentions.

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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JOHN THOVAS GALVIN, JR, AND JUDI TH A
GALVI N, AS CO TRUSTEES OF THE JOHN THOVAS
GALVIN, JR. FAM LY TRUST, AND JOHN THOVAS
GALVIN, JR, AND JUDI TH A. GALVIN, AS

CO- TRUSTEES OF THE JUDI TH A. GALVIN FAM LY
TRUST, PLAI NTI FFS- APPELLANTS,
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SI NGER REAL ESTATE, L.P., SINGER REAL
ESTATE, I NC., DOUGE.AS MJSI NGCER, CHERYL

DI NOLFO, MONRCE COUNTY CLERK, COUNTY COF
MONRCE, COWM SSI ONERS OF THE BRI GHTON

H STORI C PRESERVATI ON COWM SSI ON AND
TOMW OF BRI GHTON, DEFENDANTS- RESPONDENTS.

DI BBLE & M LLER, P.C., ROCHESTER (G M CHAEL M LLER OF COUNSEL), FOR
PLAI NTI FFS- APPELLANTS.

Pl RRELLO, PERSONTE & FEDER, ROCHESTER ( STEVEN E. FEDER OF COUNSEL),
FOR DEFENDANTS- RESPONDENTS SI NGER REAL ESTATE, L.P., SINGER REAL
ESTATE, I NC. AND DOUGLAS MJSI NGER.

M CHAEL E. DAVIS, COUNTY ATTORNEY, ROCHESTER (ADAM M CLARK OF
COUNSEL), FOR DEFENDANTS- RESPONDENTS CHERYL DI NOLFO, MONROE COUNTY
CLERK AND COUNTY OF MONRCE.

GORDON & SCHAAL, LLP, ROCHESTER ( KENNETH W GORDON OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS COWM SSI ONERS OF THE BRI GHTON HI STORI C
PRESERVATI ON COVMM SSI ON AND TOWN OF BRI GHTON.

Appeal from an order of the Suprenme Court, Monroe County (Debra
A Martin, A J.), entered April 13, 2016. The order, anong ot her
t hi ngs, dism ssed the conplaint against all defendants in its
entirety.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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PATRI CI A FI NLEY, PLAI NTI FF- RESPONDENT,
\% ORDER

KEN CURRI E MOTORS, | NC., DEFENDANT- APPELLANT.

LAW OFFI CE OF SCOTT A. STEPI EN, N AGARA FALLS (SCOIT A. STEPIEN OF
COUNSEL), FOR DEFENDANT- APPELLANT.

Appeal from an order of the Niagara County Court (Sara Shel don,
J.), dated June 30, 2016. The order affirmed a judgnent of the
Ni agara Falls Gty Court.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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IN THE MATTER OF THE APPLI CATI ON FOR THE

RESCI SSI ON OF THE LORI E DEH MER | RREVOCABLE

TRUST, SUCCESSOR TO THE MARI ON A. SEARS TRUSTS.
----------------------------------------------- ORDER
LORIE M DEH MER, PETI TI ONER- APPELLANT;

HOMRD P. SEARS, JR, THOVAS A. SEARS AND

DAVI D H WOOD, TRUSTEES,

RESPONDENTS- RESPONDENTS.

IN THE MATTER OF THE APPLI CATI ON FOR THE

RESCI SSI ON OF THE J. STEVEN DEH MER | RREVOCABLE
TRUST, SUCCESSCR TO THE MARI ON A. SEARS TRUSTS.

J. STEVEN DEH MER, PETI TI ONER- APPELLANT;

HOMRD P. SEARS, JR, THOVAS A. SEARS AND
DAVI D H WOOD, TRUSTEES,
RESPONDENTS- RESPONDENTS.

D.J. & J.A. CIRANDO, ESQS., SYRACUSE (JOHN A. Cl RANDO OF COUNSEL), FOR
PETI TI ONERS- APPELLANTS.

BOUSQUET HOLSTEI N PLLC, SYRACUSE (CECELIA R S. CANNON OF COUNSEL), FOR
RESPONDENTS- RESPONDENTS.

Appeal s froma decree of the Surrogate’s Court, Oneida County
(Louis P. Ggliotti, S.), entered June 9, 2016. The decree, anong
ot her things, granted the cross notions of respondents for summary
j udgnment and di sm ssed the petitions.

It is hereby ORDERED that the decree is unaninously affirned
W t hout costs for reasons stated in the decision by the Surrogate.

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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YALANDA D. CURRY AND M CHAEL H. STROH,
DEFENDANTS- RESPONDENTS.

FRANK S. FALZONE, BUFFALO, FOR PLAI NTI FF- APPELLANT.

LAW OFFI CE OF DANIEL R ARCHI LLA, BUFFALO (JOAN M RI CHTER OF
COUNSEL), FOR DEFENDANT- RESPONDENT YALANDA D. CURRY.

LAW OFFI CE OF JOHN WALLACE, BUFFALO (ALYSON C. CULLI TON OF COUNSEL),
FOR DEFENDANT- RESPONDENT M CHAEL H. STRCH.

Appeal from an order and judgnment (one paper) of the Suprene
Court, Erie County (E. Jeannette Ogden, J.), entered Novenber 15,
2016. The order and judgnent granted the notions of defendants for
sumary judgnent dismssing plaintiff’s conplaint.

It is hereby ORDERED that the order and judgnent so appeal ed from
i s unani nously affirnmed w thout costs.

Menorandum  Plaintiff commenced this action to recover damages
for injuries that she allegedly sustained in a three-vehicle accident.
W concl ude that Supreme Court properly granted defendants’ respective
notions for sumrmary judgnent dism ssing the conplaint and any cross
claims against them Defendants nmet their initial burden of
establishing as a matter of law that plaintiff’s negligence in rear-
endi ng defendant M chael H Stroh’s vehicle was the sol e proxinmate
cause of the accident (see GI| v Braasch, 100 AD3d 1415, 1415 [4th
Dept 2012]), and plaintiff failed to raise an issue of fact in
opposition (see generally Zuckerman v City of New York, 49 Ny2d 557,
563 [1980]).

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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KA 16- 02266
PRESENT: WHALEN, P.J., SMTH, LINDLEY, NEMOYER, AND CURRAN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

CHAD J. COLSRUD, DEFENDANT- APPELLANT.

ROSEMARI E RI CHARDS, SOUTH NEW BERLI N, FOR DEFENDANT- APPELLANT.

BROOKS T. BAKER, DI STRICT ATTORNEY, BATH (JOHN C. TUNNEY OF COUNSEL),
FOR RESPONDENT.

Appeal from an order of the Steuben County Court (Marianne
Furfure, A J.), dated Decenber 15, 2015. The order determ ned that
defendant is a level three risk pursuant to the Sex O fender
Regi strati on Act.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  On appeal froman order determning that he is a
| evel three risk pursuant to the Sex O fender Registration Act
(Correction Law 8 168 et seq.), defendant contends that County Court
erred in assessing points under the risk factor for failure to accept
responsibility for his actions. W reject that contention. In
statenents to the probation officer preparing the presentence report,
def endant denied commtting the offense and indicated that the victim
must have drugged him W conclude that those statenents “constitute
cl ear and convi ncing evi dence of defendant’s failure to accept
responsi bility, thus justifying the assessnent of 10 additional points
for that risk factor” (People v Urbanski, 74 AD3d 1882, 1883 [4th Dept
2010], |v denied 15 NY3d 707 [2010]; see People v Baker, 57 AD3d 1472,
1473 [4th Dept 2008], |v denied 12 NY3d 706 [2009]).

W reject defendant’s further contention that the court erred in
granting the People s request for an upward departure fromhis
presunptive classification as a level two risk. “ ‘The court’s
di scretionary upward departure [to a level three risk] was based on
cl ear and convi ncing evi dence of aggravating factors to a degree not
taken into account by the risk assessnent instrunent’ ” (People v
Tidd, 128 AD3d 1537, 1537 [4th Dept 2015], |v denied 25 NY3d 913
[ 2015]). The Peopl e established by clear and convincing evidence that
def endant had been convicted of endangering the welfare of a child,
and that such conviction arose froman incident occurring
cont enporaneously with the acts that formthe basis of the indictnent
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herein. That contenporaneous conviction provides the basis for an
upward departure inasmuch it is “ ‘indicative that the of fender poses
an increased risk to public safety’ ” (People v Ryan, 96 AD3d 1692,
1693 [4th Dept 2012], |v denied 20 NY3d 929 [2012], quoting Sex

O fender Registration Act: Risk Assessnent Cuidelines and Comrentary,
at 14 [2006]; see People v Neuer, 86 AD3d 926, 927 [4th Dept 2011], Iv
denied 17 Ny3d 716 [2011]; People v Vasquez, 49 AD3d 1282, 1284-1285
[4th Dept 2008]).

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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CAF 17-00758
PRESENT: WHALEN, P.J., SMTH, LINDLEY, NEMOYER, AND CURRAN, JJ.

IN THE MATTER OF ROBERT BUCHANAN
PETI TI ONER- RESPONDENT,

\% MEMORANDUM AND ORDER

COLLEEN KOCKE, RESPONDENT- APPELLANT.

KENNEY SHELTON LI PTAK NOMK LLP, BUFFALO (LAURA J. EMERSON OF
COUNSEL), FOR RESPONDENT- APPELLANT.

EM LY A VELLA, SPRINGVILLE, FOR PETI TI ONER- RESPONDENT.

Appeal from an order of the Famly Court, Cattaraugus County
(M chael L. Nenno, J.), entered June 21, 2016 in a proceedi ng pursuant
to Famly Court Act article 6. The order, anong other things,
determ ned that petitioner shall pay child support at the prior agreed
upon anount of $100.00 each week except for the weeks of the sumer
period of placenent.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |Iaw by vacating the ninth ordering
par agr aph, and as nodified the order is affirnmed w thout costs.

Menmorandum I n May 2015, petitioner father sought enforcenent of
the parties’ custody and visitation order, which had been entered on
consent of the parties in Decenber 2010. In August 2015, the father
filed a separate petition for a nodification of the consent order,
seeking primary placenent of the children with himinstead of
respondent nother. After conducting a hearing on the father’s
petitions, Fam |y Court concluded that it was not in the children's
best interests to change their primary placenent and, inter alia,
nodi fied the parties’ visitation schedule. The court also nodified
the father’s weekly child support obligation despite the fact that the
parties had agreed to a different anmobunt in a separate proceeding. W
agree with the nother that the court erred in granting the father a
downward nodi fication of child support inasnuch as the father did not
rai se any issue regarding his child support obligation in his
petitions (see Matter of Hayes v Hayes, 294 AD2d 681, 683 [3d Dept
2002]; see generally Matter of Lewis v Lewis, 144 AD3d 1659, 1661 [4th
Dept 2016]; Matter of Young v Young, 299 AD2d 783, 783-784 [3d Dept
2002]). W therefore nodify the order by vacating the ninth ordering
par agr aph.

W have reviewed the nother’s renmaining contention and concl ude
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that it is without nerit.

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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CA 16-01354
PRESENT: WHALEN, P.J., SMTH, LINDLEY, NEMOYER, AND CURRAN, JJ.

I N THE MATTER OF ANTHONY BLANKS,
PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER
ANTHONY ANNUCCI , ACTI NG COW SSI ONER, NEW YORK

STATE DEPARTMENT OF CORRECTI ONS AND COVMUNI TY
SUPERVI SI ON, RESPONDENT- RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW ( ADAM W KOCH OF
COUNSEL), FOR PETI TI ONER- APPELLANT.

ERI C T. SCHNEI DERVAN, ATTORNEY CENERAL, ALBANY (KATE H NEPVEU COF
COUNSEL), FOR RESPONDENT- RESPONDENT.

Appeal from a judgnment of the Suprenme Court, Woni ng County
(Mchael M Mhun, A J.), entered June 17, 2016 in a proceedi ng
pursuant to CPLR article 78. The judgnent dismni ssed the petition.

It is hereby ORDERED t hat said appeal is unaninmously dism ssed
wi t hout costs.

Menorandum  Petitioner appeals froma judgnment dismssing his
petition pursuant to CPLR article 78 seeking to annul the
determ nati on denying himparole release. The Attorney General has
advi sed this Court that, subsequent to that denial, petitioner
reappeared before the Board of Parole in June 2017 and was again
deni ed rel ease. Consequently, this appeal nust be dism ssed as noot
(see Matter of Sanchez v Evans, 111 AD3d 1315, 1315 [4th Dept 2013]).
Contrary to petitioner’s contention, the exception to the nootness
doctrine does not apply (see id.; see generally Mtter of Hearst Corp.
v Cyne, 50 Ny2d 707, 714-715 [1980]).

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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KA 14-01964
PRESENT: CENTRA, J.P., PERADOTTO, CARNI, DEJOSEPH, AND W NSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

RONDALE COOPER, DEFENDANT- APPELLANT.
(APPEAL NO. 1.)

FRANK H. HI SCOCK LEGAL Al D SCCI ETY, SYRACUSE (Pl OTR BANASI AK OF
COUNSEL), FOR DEFENDANT- APPELLANT.

WLLIAM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (N COLE K
| NTSCHERT OF COUNSEL), FOR RESPONDENT.

Appeal from a judgrment of the Suprenme Court, Onondaga County
(John J. Brunetti, A J.), rendered Septenber 29, 2014. The judgnent
convi cted defendant, upon his plea of guilty, of crimnal possession
of a controlled substance in the third degree and crim nal possession
of a weapon in the second degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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KA 14-01966
PRESENT: CENTRA, J.P., PERADOTTO, CARNI, DEJOSEPH, AND W NSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

RONDALE COOPER, DEFENDANT- APPELLANT.
(APPEAL NO. 2.)

FRANK H. HI SCOCK LEGAL Al D SCCI ETY, SYRACUSE (Pl OTR BANASI AK OF
COUNSEL), FOR DEFENDANT- APPELLANT.

WLLIAM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (N COLE K
| NTSCHERT OF COUNSEL), FOR RESPONDENT.

Appeal from a judgrment of the Suprenme Court, Onondaga County
(John J. Brunetti, A J.), rendered Septenber 29, 2014. The judgnent
convi cted defendant, upon his plea of guilty, of crimnal sale of a
control |l ed substance in the third degree (two counts).

It is hereby ORDERED t hat the judgnent so appealed fromis
unani mously affirmed.

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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KA 16- 00441
PRESENT: CENTRA, J.P., PERADOTTO, CARNI, DEJOSEPH, AND W NSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

RAYMOND J. CCLEMAN, JR., DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALO, | NC., BUFFALO (NI CHOLAS P. DI FONZO CF
COUNSEL), FOR DEFENDANT- APPELLANT.

JOHN J. FLYNN, DI STRI CT ATTORNEY, BUFFALO (DONNA A. M LLI NG OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, Erie County
(Christopher J. Burns, J.), rendered February 19, 2016. The judgment
convi cted defendant, upon his plea of guilty, of attenpted nmurder in
t he second degree, assault in the second degree (two counts) and
crim nal possession of a weapon in the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously affirmed.

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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KA 15- 00854
PRESENT: CENTRA, J.P., PERADOTTO, CARNI, DEJOSEPH, AND W NSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

DONALD RODGERS, JR., DEFENDANT- APPELLANT.

KATHLEEN A. KUGLER, CONFLI CT DEFENDER, LOCKPORT ( EDWARD P. PERLMAN COF
COUNSEL), FOR DEFENDANT- APPELLANT.

CAROLI NE A. WQJTASZEK, DI STRI CT ATTORNEY, LOCKPORT ( THOVAS H. BRANDT
OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Ni agara County Court (Matthew J.
Mur phy, 111, J.), rendered April 27, 2015. The judgnent convi cted
def endant, upon his plea of guilty, of assault in the second degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of assault in the second degree (Penal Law
8§ 120.05 [6]). Contrary to defendant’s contention, the record
establishes that he knowi ngly, voluntarily, and intelligently waived
the right to appeal (see generally People v Lopez, 6 NY3d 248, 256
[ 2006] ), and that valid waiver forecloses any chall enge by defendant
to the severity of the sentence (see id. at 255-256; see generally
Peopl e v Lococo, 92 Ny2d 825, 827 [1998]).

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1295

KA 15-00973
PRESENT: CENTRA, J.P., PERADOTTO, CARNI, AND DEJOSEPH, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

HEI DI H STUMBO, DEFENDANT- APPELLANT.

CARA A. VWALDMVAN, FAI RPORT, FOR DEFENDANT- APPELLANT.
HEI DI H STUMBO, DEFENDANT- APPELLANT PRO SE

R M CHAEL TANTI LLO, DI STRI CT ATTORNEY, CANANDAI GUA, FOR RESPONDENT.

Appeal froma judgnent of the Ontario County Court (WIIliamF.
Kocher, J.), rendered March 20, 2015. The judgnment convicted
def endant, upon a jury verdict, of crimnal possession of a controlled
substance in the first degree, crimnal possession of stolen property
in the fourth degree, hindering prosecution in the third degree and
tanpering with physical evidence.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting her

upon a jury verdict of, inter alia, crimnal possession of a
controlled substance in the first degree (Penal Law 8§ 220.21 [1]).
Def endant failed to preserve for our review her contention that she
was deprived of a fair trial by prosecutorial m sconduct (see People v
WIllianms, 151 AD3d 1834, 1835 [4th Dept 2017], lv denied 29 NY3d 1135
[2017]). In any event, we conclude that defendant’s contention is
wi thout nmerit inasmuch as none of the alleged instances constituted
m sconduct. The prosecutor’s comrents during summation “were within
t he broad bounds of rhetorical coment perm ssible during sunmations .

and they were either a fair response to defense counsel’s
summation or fair comrent on the evidence” (People v Goodson, 144 AD3d
1515, 1516 [4th Dept 2016], |v denied 29 Ny3d 949 [2017] [internal
guotation marks omtted]). |In addition, the prosecutor properly
cross-exam ned defendant on aspects of her direct exam nation
t esti nony.

We reject defendant’s further contention that she was denied
effective assistance of counsel. Defense counsel erred in questioning
def endant whether she had a prior “drug-related” conviction after
County Court in its Sandoval ruling had limted the prosecutor to
aski ng sinmply whether defendant had a prior felony conviction. W
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concl ude, however, that “defense counsel’s error was ‘not so egregi ous
and prejudicial that [it] deprived defendant of [her] right to a fair
trial’ " (People v Reitz, 125 AD3d 1425, 1425 [4th Dept 2015], |v

deni ed 26 NY3d 934 [2015], reconsideration denied 26 Ny3d 1091

[ 2015]). Defense counsel nade only a single reference to the
conviction on direct exam nation, as did the prosecutor on cross-

exam nation. No nention of it was nmade by the prosecutor on
sumat i on, and the jury was never told of the underlying facts of the
conviction, which was 23 years ago. W have exam ned defendant’s
remai ni ng i nstances of alleged ineffective assistance and concl ude
that, while defendant did not receive error-free representation,
“[t]he test is ‘reasonabl e conpetence, not perfect representation’
(People v Cathout, 21 Ny3d 127, 128 [2013]). View ng the evidence,
the law, and the circunstances of this case as a whole and as of the
time of the representation, we conclude that defendant was afforded
nmeani ngf ul representation (see People v Baldi, 54 Ny2d 137, 147

[ 1981]).

”

Def endant next contends that the verdict with respect to crimna
possession of a controlled substance in the first degree is against
t he wei ght of the evidence. W reject that contention. The recorded
phone conversations between defendant and her incarcerated son
establ i shed that defendant either had constructive possession of the
drugs that were in her vehicle or acted as an accessory to the
possessi on of the drugs by her son, and defendant’s testinony at tria
did nothing to refute the evidence of possession. View ng the
evidence in light of the elenments of crimnal possession of a
controll ed substance in the first degree as charged to the jury (see
Peopl e v Dani el son, 9 NY3d 342, 349 [2007]), we conclude that the
verdict is not against the weight of the evidence (see generally
Peopl e v Bl eakl ey, 69 NY2d 490, 495 [1987]). The sentence is not
unduly harsh or severe.

We have reviewed the contentions of defendant raised in her pro
se suppl enental brief and conclude that none of themis preserved for
our review (see CPL 470.05 [2]). W decline to exercise our power to
review those contentions as a matter of discretion in the interest of
justice (see 470.15 [6] [a]).

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1301

OP 17-00829
PRESENT: CENTRA, J.P., PERADOTTO, CARNI, DEJOSEPH, AND W NSLOW JJ.

IN THE MATTER OF THOVAS J. DEACON, PETI Tl ONER,
\% ORDER

HON. RONALD D. PLOETZ, CATTARAUGUS COUNTY COURT
JUDGE, AND TI MOTHY S. WH TCOVB, IN H S OFFI Cl AL
CAPACI TY AS SHERI FF, CATTARAUGUS COUNTY SHERI FF' S
DEPARTMENT, RESPONDENTS.

PALOVA A. CAPANNA, WEBSTER, FOR PETI TI ONER

ERI C T. SCHNEI DERVAN, ATTORNEY CGENERAL, ALBANY (KATE H. NEPVEU OF
COUNSEL), FOR RESPONDENT HON. RONALD D. PLOETZ, CATTARAUGUS COUNTY
COURT JUDGE.

ERIC M FIRKEL, COUNTY ATTORNEY, LITTLE VALLEY (THOVAS C. BRADY OF
COUNSEL), FOR RESPONDENT TIMOTHY S. WHI TCOMB, IN HI'S OFFI Cl AL CAPACI TY
AS SHERI FF, CATTARAUGUS COUNTY SHERI FF' S DEPARTMENT.

Proceedi ng pursuant to CPLR article 78 (initiated in the
Appel l ate Division of the Suprenme Court in the Fourth Judici al
Depart ment pursuant to CPLR 506 [b] [1]) to annul the determ nation of
respondent Hon. Ronald D. Ploetz, Cattaraugus County Court Judge. The
determ nati on adjudged that the pistol permt issued to petitioner
shall remain suspended for an additional two years.

Now, upon reading and filing the stipulation of discontinuance
signed by the attorneys for the parties on Septenber 11, 13 and 14,
2017,

It is hereby ORDERED t hat said proceeding i s unani nously
di sm ssed w thout costs upon stipul ation.

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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CA 17-00816
PRESENT: CENTRA, J.P., PERADOTTO, CARNI, DEJOSEPH, AND W NSLOW JJ.

LI SA SAI NSBURY, PLAI NTI FF- APPELLANT,
\% ORDER

FLORI AN BRZEZI NSKI, DEFENDANT- RESPONDENT.

CAMPBELL & ASSCCI ATES, EDEN (R COLIN CAMPBELL OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

LAW COFFI CES OF JOHN TROP, ROCHESTER (Tl FFANY L. D ANGELO OF COUNSEL),
FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (Donna M
Siwek, J.), entered August 1, 2016. The order denied the notion of
plaintiff for a directed verdict and the notion of plaintiff to set
asi de the verdict.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
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1317

KA 15- 01504
PRESENT: SM TH, J.P., CENTRA, CARNI, CURRAN, AND TROUTMAN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

JOSHUA C. BUTERA, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JANET C. SOMVES OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER ( STEPHEN X. O BRI EN OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, Mnroe County (Al ex
R Renzi, J.), rendered Septenber 12, 2012. The judgnment convicted
def endant, upon his plea of guilty, of crimnal sexual act in the
first degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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KA 16- 00221
PRESENT: SM TH, J.P., CENTRA, CARNI, CURRAN, AND TROUTMAN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

JASM NE M LTQON, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU CF BUFFALO | NC., BUFFALO (ROBERT L. KEMP CF
COUNSEL), FOR DEFENDANT- APPELLANT.

JOHN J. FLYNN, DI STRI CT ATTORNEY, BUFFALO (DAVID A HERATY OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, Erie County (Deborah
A. Haendiges, J.), rendered January 27, 2016. The judgnment convicted
def endant, upon her plea of guilty, of assault in the first degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed.

Menmor andum  Def endant appeal s from a judgnent convicting her
upon her plea of guilty of assault in the first degree (Penal Law
8§ 120.10 [1]). Contrary to defendant’s contention, the record
establishes that she knowi ngly, intelligently, and voluntarily wai ved
her right to appeal (see People v Bryant, 28 NY3d 1094, 1096 [2016];
Peopl e v Wal ker, 151 AD3d 1730, 1730 [4th Dept 2017], Iv denied 29
NY3d 1135 [2017]). The fact that defendant sinply answered “[y]es” to
Suprene Court’s questions does not render the waiver invalid (see
generally People v VanDeViver, 56 AD3d 1118, 1118 [4th Dept 2008], |
denied 11 NY3d 931 [2009], reconsideration denied 12 Ny3d 788 [2009]
The valid wai ver enconpasses defendant’s challenge to the court’s
suppression ruling (see People v Sanders, 25 NY3d 337, 342 [2015];
Peopl e v Kenp, 94 Ny2d 831, 833 [1999]), and her challenge to the
severity of the sentence (see People v Lopez, 6 NY3d 248, 255-256
[ 2006]; People v Carr, 147 AD3d 1506, 1506 [4th Dept 2017], |v denied
29 Ny3d 1030 [2017]).

v
) -

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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CAF 16- 01455
PRESENT: SM TH, J.P., CENTRA, CARNI, CURRAN, AND TROUTMAN, JJ.

IN THE MATTER OF SALVATORE A. M,

RESPONDENT- APPELLANT.

----------------------------------- ORDER
MONRCE COUNTY PROBATI ON DEPARTIMENT,

PETI TI ONER- RESPONDENT.

CHARLES PLOVANI CH, ROCHESTER, FOR RESPONDENT- APPELLANT.

M CHAEL E. DAVIS, COUNTY ATTORNEY, ROCHESTER (PAUL D. |RVING OF
COUNSEL), FOR PETI TI ONER- RESPONDENT.

Appeal from an order of the Fam |y Court, Monroe County (Joan S.
Kohout, J.), entered July 15, 2016 in a proceeding pursuant to Famly
Court Act article 7. The order, anobng other things, placed respondent
in the custody of the Comm ssioner of Social Services of Monroe County
for a period of 12 nonths.

It is hereby ORDERED t hat said appeal is unaninmously disn ssed
W t hout costs (see Matter of Shannon R, 278 AD2d 939, 939 [4th Dept
2000]) .

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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CA 16-01383
PRESENT: SM TH, J.P., CENTRA, CARNI, CURRAN, AND TROUTMAN, JJ.

I N THE MATTER OF GEORCE FACCI G
PETI TI ONER- APPELLANT,

\% ORDER
ANTHONY ANNUCCI , ACTI NG COW SSI ONER, NEW YORK

STATE DEPARTMENT OF CORRECTI ONS AND COVMUNI TY
SUPERVI SI ON, RESPONDENT- RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW ( ADAM W KOCH OF
COUNSEL), FOR PETI TI ONER- APPELLANT.

ERI C T. SCHNEI DERVAN, ATTORNEY CENERAL, ALBANY (ZAlI NAB A. CHAUDHRY OF
COUNSEL), FOR RESPONDENT- RESPONDENT.

Appeal from a judgnment of the Suprenme Court, Woni ng County
(Mchael M Mhun, A J.), entered June 17, 2016 in a proceedi ng
pursuant to CPLR article 78. The judgnent dismni ssed the petition.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed w thout costs.

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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CA 17-00075
PRESENT: WHALEN, P.J., PERADOTTO, DEJOSEPH, NEMOYER AND TROUTMAN, JJ.

ESSEX | NSURANCE COVPANY, PLAI NTI FF- RESPONDENT,
\% ORDER

NDC REALTY, | NC., DEFENDANT,
AND SCOTT LI GER, DEFENDANT- APPELLANT.

VI OLA, CUMM NGS & LI NDSAY, LLP, N AGARA FALLS (M CHAEL J. SKONEY OF
COUNSEL), FOR DEFENDANT- APPELLANT.

GOLDBERG SEGALLA, LLP, BUFFALO ( SHARON ANGELI NO OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from a judgrment (denoni nated order and judgnent) of the
Suprene Court, Ni agara County (Ralph A Boniello, Ill, J.), entered
April 15, 2016. The judgnent, inter alia, declared that plaintiff has
no remai ning duty to defend and i ndemi fy defendant NDC Realty, Inc.
in the underlying personal injury action brought by defendant Scott
Li ger.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed w thout costs.

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court
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CA 16-01999
PRESENT: WHALEN, P.J., PERADOTTO, DEJOSEPH, NEMOYER AND TROUTMAN, JJ.

IN THE MATTER OF KRAMBU PORTER,
PETI TI ONER- APPELLANT,

\% ORDER
ANTHONY ANNUCCI , ACTI NG COW SSI ONER, NEW YORK

STATE DEPARTMENT OF CORRECTI ONS AND COVMUNI TY
SUPERVI SI ON, RESPONDENT- RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW ( ADAM W KOCH OF
COUNSEL), FOR PETI TI ONER- APPELLANT.

ERI C T. SCHNEI DERVAN, ATTORNEY CENERAL, ALBANY ( MARCUS J. MASTRACCO OF
COUNSEL), FOR RESPONDENT- RESPONDENT.

Appeal from a judgnment of the Suprenme Court, Woni ng County
(Mchael M Mhun, A J.), entered June 17, 2016 in a proceedi ng
pursuant to CPLR article 78. The judgnent disn ssed the anended
petition.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed w thout costs.

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court



MOTI ON NO. (1576/90) KA 90-01576. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V HARRY AYRHART, DEFENDANT- APPELLANT. -- Mdtion for wit of
error coram nobi s deni ed. PRESENT: SMTH, J.P., CENTRA, LINDLEY, CURRAN,

AND TROUTMAN, JJ. (Filed Nov. 9, 2017.)

MOTI ON NO. (1569/03) KA 99-05622. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V ANTONI O JONES, ALSO KNOWN AS ANTONI O STEELE,

DEFENDANT- APPELLANT. -- Motion for wit of error coram nobis denied.
PRESENT: SM TH, J.P., CENTRA, CARNI, LINDLEY, AND DEJOCSEPH, JJ. (Filed

Nov. 9, 2017.)

MOTI ON NO. (534/11) KA 06-00414. — THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V DOUGLAS WORTH, DEFENDANT- APPELLANT. — WMotion for |eave to
renew and for other relief denied. PRESENT: WHALEN, P.J., CENTRA, CARNI,

DEJOSEPH, AND NEMOYER, JJ. (Filed Nov. 9, 2017.)

MOTI ON NO. (388/12) KA 08-00143. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V BRIAN T. SM TH, DEFENDANT- APPELLANT. -- Mdtion for wit of
error coram nobi s deni ed. PRESENT: VWHALEN, P.J., SM TH, PERADOTITO CARN ,

AND CURRAN, JJ. (Filed Nov. 9, 2017.)



MOTI ON NO. (771/12) KA 09-00281. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V LANCE J. REED, DEFENDANT- APPELLANT. -- Modtion for wit of
error coram nobi s deni ed. PRESENT: WHALEN, P.J., SM TH, PERADOTTOQ,

LI NDLEY, AND CURRAN, JJ. (Filed Nov. 9, 2017.)

MOTI ON NO. (611/13) KA 10-01873. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V DAYVON UNDERDUE, DEFENDANT- APPELLANT. -- Mdtion for wit of
error coram nobi s deni ed. PRESENT: VWHALEN, P.J., PERADOTTO, LI NDLEY,

CURRAN, AND W NSLOW JJ. (Filed Nov. 9, 2017.)

MOTI ON NO. (1290/13) KA 12-00848. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V JOSEPH M BOMAN, DEFENDANT- APPELLANT. -- Modtion for wit of
error coram nobi s deni ed. PRESENT: WHALEN, P.J., CENTRA, PERADOTTOQ,

CARNI, AND TROUTMAN, JJ. (Filed Nov. 9, 2017.)

MOTI ON NO. (855/17) CA 16-02059. -- IN THE MATTER OF KIM A. KI RSCH AND
M CHAEL A. STARVAGE , PETI TI ONERS- RESPONDENTS, V BOARD OF EDUCATI ON OF
W LLI AMSVI LLE CENTRAL SCHOOL DI STRI CT AND W LLI AMSVI LLE CENTRAL SCHOOL
DI STRI CT, RESPONDENTS- APPELLANTS. -- Modtion for |eave to appeal to the
Court of Appeals denied. PRESENT: SMTH, J.P., CENTRA, PERADOITOQ,

LI NDLEY, AND NEMOYER, JJ. (Filed Nov. 9, 2017.)
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