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M CHAEL VGSS, PLAI NTI FF- RESPONDENT,

\% ORDER

MONRCE COUNTY WATER AUTHORI TY,
DEFENDANT- APPELLANT.

RUSSO & TONER, LLP, BUFFALO (Tl MOTHY P. WELCH OF COUNSEL), FOR
DEFENDANT- APPELLANT.

KAMVHOLZ LAW PLLC, VICTOR (JOSEPH A. ROSSI, JR, OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Monroe County (Evelyn
Frazee, J.), entered January 18, 2017. The order granted the notion
of plaintiff for partial sunmary judgnment and denied the cross notion
of defendant for summary judgnent.

Now, upon the stipulation of discontinuance signed by the
attorneys for the parties on Novenber 20, 2017, and filed in the
Monroe County Clerk’s O fice on Decenber 19, 2017,

It is hereby ORDERED t hat said appeal is unaninmously disnm ssed
wi t hout costs upon stipul ation.

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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SANDRA DOORLEY, DISTRICT ATTORNEY, ROCHESTER (JOSEPH R. PLUKAS OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Supreme Court, Monroe County
(Francis A. Affronti, J.), rendered November 24, 2015. The judgment
convicted defendant, upon his plea of guilty, of burglary in the
second degree.

It is hereby ORDERED that the judgment so appealed from is
affirmed.

Memorandum: Defendant appeals from a judgment convicting him,
upon his plea of guilty, of burglary in the second degree (Penal Law
§ 140.25 [2]) as charged in count one of a two-count indictment.
Count one of the indictment alleged that defendant committed burglary
in the second degree by unlawfully entering a dwelling on October 1,
2014; count two of the indictment alleged that defendant committed a
separate act of burglary in the second degree by unlawfully entering
the same dwelling on October 3, 2014. Defendant’s plea to count one
was accepted in full satisfaction of both counts of the indictment.

Defendant now challenges Supreme Court’s refusal to suppress
jewelry recovered from his person during a police stop on October 3.
It is undisputed, however, that the aforementioned jewelry relates
solely to the October 3 burglary charged in count two, a crime to
which defendant did not plead guilty and of which he does not stand
convicted (see generally CPL 220.30 [2]; People v Alexander, 160 AD3d
1370, 1370-1371 [4th Dept 2018], 1lv denied 32 NY3d 1001 [2018]).
Indeed, the two burglaries charged in the indictment occurred “on two
different dates and were completely separate and distinct acts,
notwithstanding the fact that they occurred at the same location”
(People v Suits, 158 AD3d 949, 951 [3d Dept 2018]). Thus, the court’s
refusal to suppress physical evidence relevant solely to count two is
not reviewable on defendant’s appeal from a judgment rendered solely
on count one (see CPL 710.70 [2]; People v Dorsey, 122 AD2d 393, 394
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[3d Dept 1986]; People v Corti, 88 AD2d 345, 350-351 [2d Dept 1982];
People v Rivera, 57 AD2d 811, 811 [1st Dept 1977]; cf. People v Brown,
263 AD2d 613, 614 [3d Dept 1999], 1v denied 94 NY2d 877 [2000]).

Our conclusion is rooted in the limits of our appellate
jurisdiction. Put simply, “the judgment of conviction on appeal here
did not ensue from the denial of the motion to suppress and the latter
is, therefore, not reviewable” pursuant to CPL 710.70 (2) (Rivera, 57
AD2d at 811 [emphasis added]; see Corti, 88 AD2d at 350-351). Unlike
the dissent, we agree with a well-established line of cases from the
First, Second, and Third Departments that CPL 710.70 (2) “should not
be read so broadly so as to entitle a defendant who has pleaded guilty
in one [count] to appellate review of the denial of a suppression
motion in another [count] in which no judgment was rendered but which
was covered by the plea” (Dorsey, 122 AD2d at 394; see Corti, 88 AD2d
at 350-351; Rivera, 57 AD2d at 811). Although Dorsey and Rivera
involved separate indictments rather than separate counts of the same
indictment, that distinction is inconsequential given the “general
rule that ‘each count in an indictment is to be treated as if it were
a separate indictment’ ” (Alexander, 160 AD3d at 1370, gquoting People
v Ardito, 86 AD2d 144, 163 [1lst Dept 1982], affd for reasons stated 58
NY2d 842 [1983]).

The dissent conflates reviewability (see CPL 710.70 [2]) with
harmlessness (see CPL 470.05 [1]). 1In this context, the doctrine of
reviewability is concerned with whether the judgment “ensu[ed]” from
the suppression determination (CPL 710.70 [2]); the doctrine of
harmlessness, on the other hand, is concerned with whether there is
any ‘reasonable possibility’” ” that a reviewable suppression
determination “ ‘contributed to the plea’ ” (People v Wells, 21 NY3d
716, 719 [2013], quoting People v Grant, 45 NY2d 366, 379 [1978]).
Indeed, the two cases upon which the dissent primarily relies, People
v Kendrick (128 AD3d 1482 [4th Dept 2015]) and People v Carpenter (213
AD2d 747 [3d Dept 1995]), address only the potential harmlessness of
an undisputedly reviewable suppression determination. Neither
Kendrick nor Carpenter examine the threshold gquestion of whether the
underlying suppression determinations were reviewable in the first
instance.

ANY

In Kendrick, the defendant unsuccessfully moved to suppress
various drugs and then pleaded guilty to a lesser-included charge of
criminal possession of a controlled substance in the second degree in
full satisfaction of a seven-count indictment charging him with, among
other crimes, two counts of criminal possession of a controlled
substance in the first degree (id., 128 AD3d at 1483). On appeal, the
People “concede[d] that the [motion] court erred in determining that
defendant lacked standing to contest the search, [but] they
nevertheless contend[ed] that the error [was] harmless” because, in
the People’s view, the defendant would have invariably pleaded guilty
to the lesser-included charge given the favorable sentencing promise
(id. at 1482-1483). We rejected the People’s claim of harmless error
because “[tlhere [was] a reasonable possibility that, had the court
granted defendant a suppression hearing and then granted the motion,
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defendant would not have pleaded guilty” to the lesser-included charge
(id. at 1483).

Here, in stark contrast to Kendrick, the issue is not whether the
suppression ruling is harmless, but rather whether we have
jurisdiction to review that ruling at all given that it is unrelated
to the “completely separate and distinct” crime to which defendant
pleaded guilty (Suits, 158 AD3d at 951). Kendrick did not consider,
much less address, the dispositive jurisdictional issue in this case,
namely, whether we can review a suppression ruling that “bore no
relation to the charge to which defendant pleaded guilty” (Dorsey, 122
AD2d at 394).

Nor was there any reason to have considered that issue in
Kendrick. After all, the defendant pleaded guilty to a lesser-
included drug charge that, as we explicitly noted, was “related to
cocaine that was the subject of [his] suppression motion” (id., 128
AD3d at 1483). Here, in contrast, defendant pleaded guilty to one of
the two independent and discrete crimes charged in the indictment, and
the crime to which he pleaded guilty was wholly unrelated to the
suppression motion. Thus, unlike this case, it simply cannot be said
that the challenged suppression ruling in Kendrick “bore no relation
to the charge to which [the] defendant pleaded guilty” (Dorsey, 122
AD2d at 394).

The dissent’s reliance on Carpenter is equally unavailing, and
that case does not in any way suggest that the Third Department has
“abandoned” the rule of Dorsey. In Carpenter, the defendant, a drug
dealer, pleaded guilty to murder after the motion court refused to
suppress drugs recovered from his residence (id., 213 AD2d at 747-
748) . According to the Third Department, the murder was an “act of
reprisal” stemming from the defendant’s belief that the victim, a
rival dealer, had previously robbed his associates of drugs and money
(People v Carpenter, 240 AD2d 863, 863 [3d Dept 1997], 1v denied 90
NY2d 902 [1997]).

Under those circumstances, the drugs at issue in Carpenter were
not, as the dissent characterizes, “separate” and “unrelated” to the
murder charge to which the defendant pleaded guilty. To the contrary,
the drugs supplied the context and motive for the murder and, by
refusing to suppress those drugs, the court effectively admitted a
significant piece of evidence tying the defendant to the murder. The
fact that the defendant did not plead guilty to criminally possessing
the subject drugs does not mean that such drugs were “separate” and
“unrelated” to the drug-related murder to which he did plead guilty.
Put simply, the murder plea in Carpenter “ensul[ed]” from the motion
court’s refusal to suppress the very evidence that established his
motive to commit the murder, and that suppression determination was
therefore reviewable on appeal from the resultant judgment (CPL 710.70
[2]) .

By contrast, there is no suggestion in this case that the jewelry
recovered by the police on October 3 would or could have been admitted
to prove that defendant committed a separate and discrete act of
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burglary on October 1 — a point that neither defendant nor the dissent
disputes. Thus, under the applicable precedent of Dorsey, Rivera, and

Corti, the court’s refusal to suppress that jewelry is not reviewable
pursuant to CPL 710.70 (2) in connection with this appeal. Without a
reviewable determination, the question addressed by the dissent —
i.e., the potential harmlessness of that determination — is not
properly before us. Indeed, when a defendant pleads guilty, we have
no power to review any part of a suppression determination that does
not fall within the ambit of CPL 710.70 (2) (see Corti, 88 AD2d at
349-351; see generally People v Howe, 56 NY2d 622, 624 [1982]). We
therefore affirm the judgment on that ground alone.

Finally, we note that the certificate of conviction incorrectly
states that count one of the indictment relates to the October 3
burglary, and that count two relates to the October 1 burglary. The
certificate must therefore be corrected to indicate that count one
relates to the October 1 burglary, and that count two relates to the
October 3 burglary (see generally People v Credell, 161 AD3d 1563,
1565 [4th Dept 2018], 1v denied 32 NY3d 1003 [2018]).

All concur except WHALEN, P.J., who dissents and votes to reverse
in accordance with the following memorandum: I must respectfully
dissent inasmuch as I cannot agree with the majority that we are

precluded from reaching the merits of defendant’s appeal. The
majority adopts the interpretation of CPL 710.70 (2) stated in People
v Dorsey (122 AD2d 393, 394 [3d Dept 1986]). Initially, the Third

Department has abandoned the restrictive interpretation stated in
Dorsey. In its subsequent decision in People v Carpenter (213 AD2d
747, 747-748 [3d Dept 1995]), for example, a single indictment charged
defendant with, inter alia, two counts of murder in the second degree
in connection with a 1992 shooting and multiple counts of criminal
possession of a controlled substance as a result of cocaine seized
during a search of defendant’s residence. Following the court’s
denial of that part of his omnibus motion seeking to suppress the
cocaine, the defendant pled guilty to a single count of murder in the
second degree in full satisfaction of the indictment. On appeal, the
Third Department addressed the merits of defendant’s contention that
the court improperly refused to suppress the cocaine even though the
cocaine related solely to the separate, unrelated crimes of criminal
possession of a controlled substance, to which defendant did not plead
guilty. In contrast to Dorsey, the Third Department held in Carpenter
that: “Inasmuch as the People did not obtain from defendant a
concession that denial of his suppression motion did not influence his
decision to plead guilty, nor a waiver of his right to appeal that
denial, we are not in a position to determine whether such denial
played any part in his decision to plead guilty (see, People v Coles,
62 NY2d 908, 910 [1984]). We note that a conviction on the third
count of the indictment (charging criminal possession of a controlled
substance in the second degree) would have subjected defendant to the
potential of consecutive sentences and mention was made of that fact
by defense counsel during plea discussions. Because it is possible
that this factor influenced defendant in his decision to plead guilty,
the judgment must be reversed” (Carpenter, 213 AD2d at 748-749). 1If
the Third Department were adhering to its prior holding in Dorsey that
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it is jurisdictionally precluded from reviewing the propriety of a
suppression ruling related solely to a count or indictment to which
the defendant did not plead guilty, as the majority asserts, then it
would have been precluded from even considering whether there was any
reasonable possibility that the allegedly erroneous ruling contributed
to the defendant’s decision to plead guilty.

The Third Department also reached the merits of a suppression
motion related to a separate indictment, not just a separate count,
that was satisfied as part of a plea agreement in the subsequent case
of People v Pasco (134 AD3d 1257, 1257-1258 [3d Dept 2015]).
Additionally, as defendant argues in his postargument submission on
this appeal, contrary to Dorsey, this Court has previously addressed
the propriety of the denial of a suppression motion that related
solely to a count of an indictment to which defendant did not plead
guilty, but that was nonetheless resolved by the plea (see People v
Kendrick, 128 AD3d 1482, 1482-1483 [4th Dept 2015]). Notably, in
attempting to distinguish the post-Dorsey cases cited herein, the
majority conducts a factual analysis whether the challenged
suppression ruling bore any relation to the charge to which the
defendant pled guilty, an analysis fundamentally indistinguishable
from the issue whether there is any “ ‘reasonable possibility that the
error contributed to the plea’ ” (People v Wells, 21 NY3d 716, 719
[2013]; see People v Grant, 45 NY2d 366, 379 [1978]). Thus, it is the
majority that is conflating the issues of appellate jurisdiction and
harmless error.

In my opinion, the Third Department correctly abandoned Dorsey’s
restrictive interpretation of CPL 710.70 (2). That subdivision
states, “An order finally denying a motion to suppress evidence may be
reviewed upon an appeal from an ensuing judgment of conviction
notwithstanding the fact that such judgment is entered upon a plea of
guilty” (CPL 710.70 [2]). To conclude that defendant’s conviction did
not ensue from, or “follow as a consequence or result” of (American
Heritage Dictionary 595 [4th ed 2000]), Supreme Court’s refusal to
suppress the relevant evidence here ignores both the plain meaning of
the statutory language (see generally People v Andujar, 30 NY3d 160,
163 [2017]) and the judicial recognition that an improper suppression
determination can affect the knowing and voluntary nature of the
bargained-for plea agreement with respect to all counts or indictments
encompassed therein, not just the counts or indictments to which the
determination directly relates (see People v Clark, 45 NY2d 432, 440
[1978], rearg denied 45 NY2d 839 [1978]; People v Rosa, 30 AD3d 905,
908 [3d Dept 2006], 1v denied 7 NY3d 851 [2006]; People v Puckett, 270
AD2d 364, 364-365 [2d Dept 2000]; see generally Wells, 21 NY3d at 719;
Grant, 45 NY2d at 379; People v Ramos, 40 NY2d 610, 618-619 [1976];
Kendrick, 128 AD3d at 1483; People v Brinson, 186 AD2d 1063, 1063 [4th
Dept 1992]).

Further, defendant’s plea of guilty to burglary in the second
degree for the October 1, 2014 incident satisfied the pending charge
of burglary in the second degree for the October 3, 2014 incident, as
expressly stated in defendant’s certificate of conviction. As such,
this ensuing judgment has precedential implications with respect to
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the separate burglary; it precludes the People from prosecuting
defendant again for the October 3, 2014 crime (see CPL 40.20 [1];
40.30 [1] [a]; 220.30 [2]) and, in contrast to a mere arrest or an
unproven charge, the People may inquire at trial into the underlying
acts of this incident in any future prosecution of defendant because
it is not a dismissal on the merits (see People v Walker, 66 AD3d
1331, 1332 [4th Dept 2009], 1v denied 13 NY3d 942 [2010]). I
therefore reject the narrow interpretation of CPL 710.70 (2) announced
in Dorsey and adopted by the majority here.

In rejecting Dorsey, I am not asserting that the fact that a
defendant seeks review of a suppression motion that pertains solely to
a count or an indictment to which the defendant did not expressly
plead guilty has no relevance. Although an erroneous suppression
ruling can influence a defendant’s decision whether to plead guilty,
“a guilty plea entered after an improper court ruling may be upheld if
there is no ‘reasonable possibility that the error contributed to the
plea’ ” (Wells, 21 NY3d at 719, quoting Grant, 45 NY2d at 379). Thus,
under certain circumstances, the limited nature of a particular
suppression ruling may establish that there was no reasonable
possibility that any error with respect thereto contributed to the
defendant’s decision to plead guilty (see People v Lloyd, 66 NY2d 964,
965 [1985]; People v Clanton, 151 AD3d 1576, 1579 [4th Dept 2017];
People v McLaughlin, 269 AD2d 858, 858-859 [4th Dept 2000], 1v denied
95 NY2d 800 [2000]). I cannot agree with the majority, however, that
“the limits of our appellate Jjurisdiction” preclude this Court from
reviewing the suppression ruling here.

Further, I cannot conclude that there is no reasonable
possibility in this case that the denial of defendant’s suppression
motion contributed to his decision to plead guilty (see Wells, 21 NY3d
at 719). The parties agree that defendant pled guilty to one count of
burglary in the second degree in exchange for a sentencing promise of
six years’ imprisonment plus five years’ postrelease supervision. If
defendant had gone to trial on both counts, he would have faced the
possibility of consecutive sentences totaling at least 12 years’
imprisonment for the separate burglaries (see Penal Law §§ 70.06 [3]
[c]; 140.25 [2]; People v Suits, 158 AD3d 949, 951 [3d Dept 2018]).
The transcript of the plea colloquy reveals that neither the court nor
the parties were initially clear as to which of the two separate
burglaries defendant was to plead guilty, and he allocuted to facts
relevant to both counts. 1Indeed, as the majority notes, even the
certificate of conviction confused the two counts. I therefore cannot
conclude that defendant understood that, by pleading guilty to count
one rather than count two of the indictment, he was waiving his right
to seek appellate review of the suppression determination. Further,
“the People did not obtain from defendant a concession that denial of
his suppression motion did not influence his decision to plead guilty,
nor a waiver of his right to appeal that denial” (Carpenter, 213 AD2d
at 748), although such conditions could have been included as part of
the offered plea agreement.

Thus, defendant is entitled to review of the merits of the
court’s refusal to suppress physical evidence obtained after police
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officers allegedly stopped and detained him without the requisite
reasonable suspicion to do so. At a suppression hearing, two of the
four police officers involved in the stop of defendant testified and
their testimony established that, at approximately 4:00 p.m. on
October 3, 2014, a police officer was dispatched to an Irondequoit
neighborhood in response to a report of “a suspicious person” wearing
a gray hooded sweatshirt and brown pants who “could have possibly been
involved in a burglary that occurred a day or so ago.” Upon the
officer’s arrival at the reported location, a mail carrier pointed
down the road and told the officer that “[h]e’s down there,” without
further elaboration. Although unknown to the officer at the time, the
mail carrier was subsequently identified as the person who reported
seeing a suspicious person. The officer traveled in the direction
indicated by the mail carrier and observed defendant wearing clothing
matching the description provided in the dispatch. Upon exiting his
patrol car, the officer noticed that defendant was “sweaty and
fidgety” and asked defendant to take his hands out of his pockets.
When defendant complied, the officer did not “know if [defendant] was
trying to conceal something or what but [the officer] did notice that
there was something in one of his hands.” When the officer asked what
it was, defendant “showed [the officer] a plastic bag, and in the
plastic bag [there] appeared to be jewelry.” The officer took
possession of the bag of jewelry.

Three additional officers joined the first officer, one of whom
was aware of a burglary in the neighborhood several days prior during
which a laptop computer had been stolen. An officer then asked
defendant where he obtained the jewelry, and defendant responded that
he had purchased it at a nearby yard sale. An officer next asked
defendant whether he would accompany them to the yard sale “to confirm
with whoever was running the sale that he indeed purchased the jewelry
from them.” Defendant agreed to do so, and he was placed in the back
of a patrol vehicle for approximately 5 to 10 minutes before the
officers transported him to the location provided by defendant. At
that location, while defendant remained in the back of the patrol car,
the officers gquestioned the woman running the yard sale about the
jewelry, and she stated that it had neither been sold by her, nor did
she recognize it.

Notably, the People withdrew their CPL 710.30 notice of the
intention to offer evidence of defendant’s statements during that
encounter, and the People offered no further evidence at the hearing
to establish if or when the officers obtained sufficient information
to conclude that defendant had stolen the jewelry during a second,
separate burglary that occurred at the same location as a prior
burglary, during which the laptop computer had allegedly been stolen.

I agree with defendant that the court erred in refusing to
suppress the jewelry. “It is well established that, in evaluating the
legality of police conduct, [a court] ‘must determine whether the
action taken was justified in its inception and at every subsequent
stage of the encounter’ ” (People v Burnett, 126 AD3d 1491, 1492 [4th
Dept 2015]; see People v De Bour, 40 NY2d 210, 215 [1976]). “In De
Bour, the Court of Appeals ‘set forth a graduated four-level test for
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evaluating street encounters initiated by the police: 1level one
permits a police officer to request information from an individual and
merely requires that the request be supported by an objective,
credible reason, not necessarily indicative of criminality; level two,
the common-law right of inquiry, permits a somewhat greater intrusion
and requires a founded suspicion that criminal activity is afoot;
level three authorizes an officer to forcibly stop and detain an
individual, and requires a reasonable suspicion that the particular
individual was involved in a felony or misdemeanor; [and] level four,
arrest, requires probable cause to believe that the person to be
arrested has committed a crime’ ” (Burnett, 126 AD3d at 1492, quoting
People v Moore, 6 NY3d 496, 498-499 [2006]).

In refusing to suppress the physical evidence here, the court
concluded that “the information provided by the [mail carrier] was
deemed to be reliable, coupled with the defendant’s physical
description and clothing, both of which were previously noted during
the earlier dispatch, sufficiently specific and corroborating . . . ,
[and defendant] was seen in close spatial and temporal proximity to
where a crime or crimes had recently occurred.” The court therefore
concluded that the first responding officer “possessed a suspicion of
criminality when approaching and detaining [defendant].” The court
further concluded that defendant’s detention was appropriately based
on that officer’s “initial reasonable suspicion that a crime had been
committed and that the defendant was the perpetrator, ultimately
leading to his legal arrest, based upon requisite probable cause.
Further, the subsequent search and seizure of physical property was
supported by probable cause.”

Here, given the specificity of the clothing description, the
anonymous report of a “suspicious person” who “could have possibly
been involved in a burglary” is arguably an objectively credible
reason for the first officer’s initial approach of defendant.
According to his own testimony, however, at no point did the officer
ask any “ ‘basic, nonthreatening questions regarding, for instance,
identity, address or destination’ ” appropriate for a first level De
Bour inquiry (People v Garcia, 20 NY3d 317, 322 [2012]; cf. Burnett,
126 AD3d at 1492-1493). 1Instead, the officer directed defendant to
remove his hands from his pockets and then began questioning defendant
regarding the plastic bag of jewelry in defendant’s hand. Even
assuming, arguendo, that the officer’s observation that defendant
might have been “trying to conceal something” warranted the officer’s
pointed questions regarding the provenance of the jewelry (cf. People
v Bordeaux, 182 AD2d 1095, 1095-1096 [4th Dept 1992], appeal dismissed
80 NY2d 915 [1992]), it is my position that the court erred in
concluding that the officers had a reasonable suspicion that defendant
was involved in criminal activity warranting the immediate seizure of
the jewelry and warranting the subsequent detention of defendant in
the back of a patrol car for approximately 30 minutes while they
investigated the provenance of the jewelry.

Contrary to the court’s conclusion, the information communicated
by the dispatcher to the officers was insufficient to provide the
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requisite reasonable suspicion for the seizure of the jewelry and
defendant’s detention. Initially, "“whether a person is ‘suspicious’
is the ultimate determination that is to be reached by the officer on
the basis of his or her own observations and experience” (People v
Carney, 58 NY2d 51, 54 [1982]). 1In this case, the source of the
report of the “suspicious person,” although subsequently identified as
the mail carrier, was never disclosed to the officers involved prior
to defendant’s detainment. “An anonymous tip cannot provide
reasonable suspicion to justify seizure, except where that tip
contains predictive information—such as information suggestive of
criminal behavior—so that the police can test the reliability of the
tip” (Moore, 6 NY3d at 499). The civilian report here contained no
such predictive information. Further, although the report accurately
identified items of clothing worn by defendant, “reasonable suspicion
‘requires that a tip be reliable in its assertion of illegality, not
Just in its tendency to identify a determinate person’ ” (id., quoting
Florida v J.L., 529 US 266, 272 [2000]). The hearing testimony also
fails to support the court’s conclusion that defendant was found “in
close spatial and temporal proximity to where a crime or crimes had
recently occurred” inasmuch as the civilian report indicated no more
than the possible involvement of the suspicious person in an
unspecified burglary days prior.

Thus, “to elevate the right of inquiry to the right to forcibly
stop and detain, the police [officers were required to] obtain
additional information or make additional observations of suspicious
conduct sufficient to provide reasonable suspicion of criminal
behavior” (id. at 500-501). Reasonable suspicion is defined as “the
quantum of knowledge sufficient to induce an ordinarily prudent and
cautious [person] under the circumstances to believe criminal activity
is at hand” (People v Cantor, 36 NY2d 106, 112-113 [1975]). ™“It may
not rest on equivocal or ‘innocuous behavior’ that is susceptible of
an innocent as well as a culpable interpretation” (People v Brannon,
16 NY3d 596, 602 [2011]). “A stop based on reasonable suspicion will
be upheld so long as the intruding officer can point to ‘specific and
articulable facts which, along with any logical deductions, reasonably
prompted th[e] intrusion’ ” (id., gquoting Cantor, 36 NY2d at 113).

Here, by his own admission, the officer who initially stopped
defendant “did nothing to verify or substantiate the information
received over the radio” (De Bour, 40 NY2d at 222), and he therefore
had no personal knowledge that a burglary had in fact occurred in the
neighborhood, of how many days prior that crime might have occurred,
or of what, if anything, had been stolen during the commission
thereof. Neither testifying officer articulated what facts he
observed or logical deductions he made that caused him to find
defendant’s possession of that particular jewelry suspicious (see
Cantor, 36 NY2d at 113; cf. People v Moore, 47 NY2d 911, 912 [1979],
revg for reasons stated in dissenting opn 62 AD2d 155 [lst Dept
1978]). The possession of jewelry is not illegal, and the one officer
who did have knowledge of a recent burglary in the neighborhood
conceded that, at the time defendant was detained, he was unaware of
any missing jewelry. Further, although defendant was observed to be
“sweaty and fidgety,” an individual’s nervousness upon being
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questioned by police, even when combined with additional factors such
as inconsistent statements, provides no indication of criminality that
would Jjustify further detention (see People v Milaski, 62 NY2d 147,
156 [1984]). Finally, the fact that defendant’s assertion that he
purchased the jewelry at a nearby yard sale was later established to
be false cannot validate a forcible detention that was not justified
at its inception (see Moore, 6 NY3d at 498).

I would therefore reverse the judgment, vacate the plea, grant
that part of the omnibus motion seeking to suppress physical evidence
seized as a result of the unlawful October 3, 2014 detention, and
remit the matter to Supreme Court for further proceedings (see CPL
470.55 [2]).

Mark W. Bennett

Entered: December 21, 2018
Clerk of the Court
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Appeal from an order of the Suprene Court, N agara County (Sara
Shel don, A.J.), entered August 29, 2017. The order, insofar as
appeal ed from granted that part of the notion of plaintiffs seeking
an adverse inference charge agai nst defendant N agara Falls Menoria
Medi cal Center.

It is hereby ORDERED t hat the order insofar as appealed fromis
reversed on the |law without costs and the notion is denied in its
entirety.

Menorandum Patricia Page (plaintiff) was admtted to Niagara
Falls Menorial Medical Center (defendant) for surgery in August 2008.
Fol l owi ng surgery, a patient-controlled anal gesia infusion punp was
connected to plaintiff’s intravenous line. The punp allowed plaintiff
to self-adm nister pain nedication by pressing a button, subject to a
maxi mum dosage feature that permtted delivery of the next dose only
after the expiration of a progranmed del ay period. While nonitored by
defendant’s nursing staff, plaintiff used the punp for approxi mately
10 hours without incident. Plaintiff thereafter experienced an
adverse nedi cal event, received an energency opi oi d-reversing
medi cation, and was transferred to the intensive care unit for further
treat ment.

Plaintiff and her husband commenced this action in February 2011
to recover damages for injuries allegedly sustained by plaintiff as a
result of, inter alia, defendant’s all eged nedical nal practice and
negligence. Following prelimnary matters, including the filing of an
anended conpl ai nt addi ng the manufacturers of the punp as defendants
and docunent discovery show ng that defendant possessed 12 punps at
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the tinme of the incident and could not identify the specific punp used
by plaintiff, the litigation stagnated, and Suprene Court thereafter
grant ed defendants’ respective notions pursuant to CPLR 3126 (3)
seeki ng di sm ssal of the amended conplaint against them On
plaintiffs prior appeal, we substituted our discretion for that of
the court and concluded that dism ssal of the anmended conpl ai nt
pursuant to CPLR 3126 (3) was not warranted under the circunstances of
this case, and we remtted the matter to Suprenme Court for further
proceedi ngs not inconsistent with our decision (Page v Niagara Falls
Mem Med. Cir., 141 AD3d 1084, 1085 [4th Dept 2016]). Foll ow ng
further proceedings upon remttal, plaintiffs noved for, anong ot her

t hi ngs, sanctions agai nst defendant for spoliation of the punp.

Def endant appeals froman order granting that part of plaintiffs’

noti on seeking an adverse inference charge at trial as a sanction for
spol i ation of evidence.

“Under the comon-|aw doctrine of spoliation, when a party
negligently loses or intentionally destroys key evidence, the

responsi bl e party may be sanctioned under CPLR 3126 . . . Suprene
Court has broad discretion in determ ning what, if any, sanction
shoul d be inposed for spoliation of evidence . . . It may, under

appropriate circunmstances, inpose a sanction even if the destruction
occurred through negligence rather than wilful ness, and even if the
evi dence was destroyed before the spoliator becanme a party, provided
[the party] was on notice that the evidence m ght be needed for future
[itigation” (Mahiques v County of Ni agara, 137 AD3d 1649, 1650-1651
[4th Dept 2016] [internal quotation marks omtted]; see Bill’'s Feed
Serv., LLC v Adans, 132 AD3d 1400, 1401 [4th Dept 2015]). The party
seeki ng sanctions for spoliation of evidence has the burden of show ng
“that the party having control over the evidence possessed an
obligation to preserve it at the tinme of its destruction, that the

evi dence was destroyed with a cul pable state of mind, and that the
destroyed evi dence was relevant to the party’s claimor defense such
that the trier of fact could find that the evidence woul d support that
cl ai mor defense” (Pegasus Aviation I, Inc. v Varig Logistica S. A, 26
NY3d 543, 547 [2015] [internal quotation marks onmitted]; see Burke v
Queen of Heaven R C. Elenentary Sch., 151 AD3d 1608, 1608-1609 [4th
Dept 2017]).

We agree with defendant that plaintiffs “failed to establish that

: defendant intentionally or negligently failed to preserve
cruci al evidence after being placed on notice that the evidence m ght
be needed for future litigation” (Aponte v Cove Lakes Health Care &
Rehabilitation Cr., Inc., 153 AD3d 593, 594 [2d Dept 2017]).
Plaintiffs asserted in their notion papers that defendant was on
notice that the punp mal functioned by adni nistering an inproper dosage
of medication that caused severe injuries to plaintiff and thus that
def endant had an obligation to preserve the punp by imedi ately
sequestering it or recording its serial nunber. That assertion,
however, is based on the unsubstantiated clains in the affirmtion of
plaintiffs counsel and allegations set forth in their response to
interrogatories. In addition, plaintiffs relied on a statenment by
plaintiff’s husband that defendant’s nursing staff had been inforned
that the punp appeared to di spense medication every tine the button
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was pushed. That statement, which was nade in a letter of conplaint
the husband wote to a state agency nearly 2% years after the
incident, is belied by the agency’s responsive letter, also submtted
by plaintiffs, which indicated that an investigation reveal ed no
inproprieties, as well as by contenporaneous nedical records subnitted
by plaintiffs denonstrating that, despite nunerous attenpts by
plaintiff to self-adm nister the nedication, the punp did not dispense
an excess of nedication.

Furt hernore, defendant’s subm ssions in opposition to the notion
established that the punp was progranmed and operating properly, and
was adm ni stering nmedication consistent with the prescrlbed anount
after it was first connected to plaintiff. Defendant’s nursing staff
t hereafter assessed plaintiff’s condition every two hours and found
that the punp was di spensing an appropriate anount of nedication.
After plaintiff experienced the adverse event that was treated with an
ener gency opi oi d-reversing nedi cation, defendant’s nursing staff
eval uat ed whet her the punp was programed properly; determ ned the
nunber of attenpted injections, the nunber of conpleted injections,
and the cunul ati ve dosage adm ni stered; and verified that the punp had
di spensed an appropriate anmount of nedication. Contrary to
plaintiffs’ contention, defendant’s subm ssions established that the
nursing staff contenporaneously determ ned, by reading the screen of
the punp and visually inspecting the marked intravenous bag, that
plaintiff had received a cunul ati ve dosage that was far |ess than the
maxi mum dosage prescribed for the period of time during which
plaintiff received nmedication fromthe punp. Thereafter, pursuant to
defendant’ s normal busi ness practices, the punp was sent to centra
services for cleaning by bionmedical technicians and then returned to
service in the hospital anong the other punps in defendant’s
possession. Defendant did not, in the ordinary course of business,
track which of its punps was assigned to a particular patient, and
thus the specific punp used by plaintiff could not be identified.

Based on the foregoing, the record establishes that defendant had
no notice that the adverse event experienced by plaintiff related to
any mal function of the punp such that defendant woul d have an
obligation to act beyond its normal business practices by i medi ately
sequestering the punp in anticipation of litigation or by recording
its serial nunber (see Aponte, 153 AD3d at 594; cf. Enstromv Garden
Pl ace Hotel, 27 AD3d 1084, 1085 [4th Dept 2006]). Were, as here,
there is an “absence of pending litigation or notice of a specific
claim a defendant shoul d not be sanctioned for discarding [or failing
to preserve] itenms in good faith and pursuant to its nornal business
practices” (Bill’'s Feed Serv., LLC, 132 AD3d at 1401). Furthernore,
even assum ng, arguendo, that the court properly considered certain
evi dence submtted by plaintiffs for the first tine in their reply
papers because that evidence was directly responsive to defendant’s
opposition (see Studer v Newpoi nte Estates Condom nium 152 AD3d 555,
557 [2d Dept 2017]), we conclude that none of that evidence warrants a
contrary result.

W al so agree with defendant that the court abused its discretion
to the extent that it determ ned that a spoliation sanction was
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war r ant ed based on defendant’s ostensible failure to conply with an
order to show cause signed in April 2011. The order to show cause was
jurisdictionally deficient inasnmuch as it is undisputed that the
record is devoid of any evidence that plaintiffs served defendant in
accordance wth the provisions of the order to show cause (see Mtter
of Flynn v Osini, 286 AD2d 568, 568 [4th Dept 2001]). It also was
procedural |y deficient inasnuch as plaintiffs purportedly sought
pre-action preservation of evidence pursuant to CPLR 3102 (c) even

t hough they had al ready commenced the action agai nst defendant (see
Matter of Johnson v Union Bank of Switzerland, AG 150 AD3d 436, 436
[ 1st Dept 2017]). Even if it was not jurisdictionally and
procedural ly deficient, the order to show cause was sought and si gned
over 2% years after the incident, and the record establishes that it
was by then not possible for defendant to sequester or even to
identify the specific punp used by plaintiff.

Contrary to the dissent’s assertion, the court did not defer
until trial its disposition of plaintiffs’ notion insofar as it sought
a spoliation sanction inasnmuch as the court, consistent with both the
relief requested in the notion and its bench deci sion determ ning that
def endant spoliated the punp, granted that part of the notion seeking
an adverse inference charge at trial as a sanction for spoliation of
evi dence (see generally Pegasus Aviation |, Inc., 26 NY3d at 554;
Manl ey v Raspberries Café & Creanery, Inc., 126 AD3d 1391, 1392 [4th
Dept 2015]; Anesthesia Assoc. of Munt Kisco, LLP v Northern
West chester Hosp. Cir., 44 AD3d 975, 976 [2d Dept 2007]). Mboreover,
contrary to the dissent’s further assertion, we have not discredited
any of the submi ssions; instead, we have sinply eval uated whet her
plaintiffs, in view of all of the subm ssions, have adequately shown
t hat defendant was on notice of a punp mal function such that it had an
obligation to preserve the punp in a manner beyond its normal business
practices. That show ng has not been nade here (see Aponte, 153 AD3d
at 594; Bill’'s Feed Serv., LLC, 132 AD3d at 1401).

Al'l concur except WHALEN, P.J., who dissents and votes to dism ss
the appeal in the follow ng nenorandum | respectfully dissent
i nasmuch as | would dismss the appeal as premature. A trial court
possesses “broad discretion to provide proportionate relief to a party
deprived of |ost or destroyed evidence” (Pegasus Aviation I, Inc. v
Varig Logistica S. A, 26 Ny3d 543, 551 [2015] [enphasis added]; see
Otega v Gty of New York, 9 Ny3d 69, 76 [2007]), which may include an
adverse inference charge “appropriately tailored by the trial court”
(Pegasus Aviation I, Inc., 26 NY3d at 554). Thus, a court abuses its
di scretion where it fails to appropriately tailor a sanction for
negl i gence or m sconduct to that necessary “to restore balance to the
litigation” (Ortega, 9 NY3d at 76).

Here, the record is insufficient to allow effective appellate
revi ew of whether Suprenme Court abused its discretion by inposing a
di sproportionate sanction for the alleged m sconduct of N agara Falls
Menorial Medical Center (defendant). The court failed to make any
findings of fact whether defendant had an obligation to preserve
either the patient-controlled anal gesia infusion punp utilized for the



- 5- 889
CA 17-02160

treatment of Patricia Page (plaintiff) or the electronic data stored
on that punp at the tinme it was “destroyed;” with what cul pable state
of m nd the punp or data was destroyed; or whether the punp or the
data was relevant to plaintiffs’ action (see VOOM HD Hol di ngs LLC v
EchoStar Satellite L.L.C., 93 AD3d 33, 45 [1st Dept 2012]). The court
further failed to specify the adverse inference instruction warranted
by defendant’s alleged m sconduct, a notable om ssion given the
difference in severity between an instruction pernmitting the jurors to
deci de for thensel ves whet her defendant had sufficient notice of
inmpending litigation at the tine it destroyed rel evant evidence and an
instruction that defendant willfully destroyed evi dence presuned to be
supportive of plaintiffs’ claimas a matter of |aw (conpare PJI

1:77.1, with PJI 1:77.2).

Mor eover, counsel for the parties agreed at oral argunent on this
appeal that the court expressly deferred until trial nmaking any
further determ nation on the specific adverse inference charge that
was warranted. Inasmuch as the court failed to make any findings of
fact in support of the instant order, the court effectively deferred
until trial ruling on every essential elenment of plaintiffs’ notion
with respect to the spoliation sanction, including the severity of the
sanction itself. | would therefore dismss the appeal because “[a]
party may not appeal as of right fromso nuch of an order as nerely
defers disposition of a notion until trial” (Kaplan v Rosiello, 16
AD3d 626, 626 [2d Dept 2005]).

Further, to the extent that the majority substitutes its own
di scretion for that of the court and concl udes that no adverse
i nference charge is warranted on this record (see generally Hawe v
Del mar, 148 AD3d 1788, 1789 [4th Dept 2017]), it places too high an
evidentiary burden on plaintiffs to establish their entitlenment to
have one or nore of the elenents of their spoliation claimsubmtted
to the jury (see PJI 1:77.1). In concluding that defendant |acked
notice that the evidence m ght be needed for future litigation, the
majority discredits as unsubstantiated plaintiffs’ allegation that the
punp mal functioned by adm ni stering an i nproper dosage of nedication.
There is no dispute, however, that plaintiff experienced an adverse
medi cal event requiring an energency opioid-reversing nedication while
a patient-controlled anal gesia infusion punp was connected to
plaintiff’s intravenous Iine and that she was transferred to the
intensive care unit for further treatnent as a result. The relevant
evidence that mght further substantiate plaintiffs’ claimthat
def endant was on notice of the potential for litigation is the punp
and the data mai ntained therein regardi ng the di spensati on of opioid
medi cation to plaintiff in the hours leading up to that event. The
majority therefore faults plaintiffs for the failure to produce the
very evidence for which plaintiffs seek a spoilation sanction (see
generally Sage Realty Corp. v Proskauer Rose LLP, 275 AD2d 11, 17 [ 1st
Dept 2002], lv denied 97 NYy2d 608 [2002]).

Finally, the majority inproperly makes credibility determ nations
with respect to the evidence submtted on the notion. The ngjority
di scounts the unsworn letter witten to a state agency by plaintiff’s
husband al | egi ng that the punp appeared to be mal functioning on the
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day in question while simultaneously crediting the simlarly unsworn
agency response letter rejecting those allegations. The majority also
concl udes that the evidence defendant submtted in opposition to the
notion establishes “that the punp was progranmed and operati ng
properly, and was adm ni stering medication consistent with the

prescri bed anmount after it was first connected to plaintiff.” That

evi dence consists of the testinony of defendant’s enpl oyees, who were
engaged in plaintiff’s care at the time in question. By crediting the
testinmony submtted by defendant, the mpjority ignores the purpose for
which plaintiffs sought this evidence: to assess and potentially
chal l enge the credibility of that testinmony with contenporaneous
docunent ary evi dence, such as the punp data possessed by defendant.

In my opinion, the court woul d have appropriately exercised its

di scretion by instructing the jury to resolve those issues of fact
related to plaintiffs’ spoliation claim Inasnmuch as the court failed

to make any specific findings, | would dismss the appeal as
premat ur e.
Entered: Decenber 21, 2018 Mark W Bennett

Cerk of the Court
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(APPEAL NO. 1.)

BREEDLOVE & NOLL, LLP, QUEENSBURY ( CARRI E MCLOUGHLI N NOLL OF COUNSEL),
FOR DEFENDANT- APPELLANT.

WOODS OVI ATT G LMAN LLP, ROCHESTER (DONALD W O BRIEN, JR , OF
COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, Monroe County (WIIliam
K. Taylor, J.), entered February 9, 2017. The order denied
defendant’s notion to set aside the jury verdict.

It is hereby ORDERED t hat said appeal is unaninmously disnm ssed
wi t hout costs (see Smith v Catholic Med. Cr. of Brooklyn & Queens,
155 AD2d 435, 435 [2d Dept 1989]; see also CPLR 5501 [a] [1]).

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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JAG |, LLC, DEFENDANT- APPELLANT.
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BREEDLOVE & NOLL, LLP, QUEENSBURY ( CARRI E MCLOUGHLI N NOLL OF COUNSEL),
FOR DEFENDANT- APPELLANT.

WOODS OVI ATT G LMAN LLP, ROCHESTER (DONALD W O BRIEN, JR , OF
COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, Monroe County (WIIliam
K. Taylor, J.), entered February 14, 2017. The order awarded
plaintiff the sum of $2,018, 314. 44 as agai nst def endant.

It is hereby ORDERED t hat said appeal is unaninmously disnm ssed
wi t hout costs (see Hughes v Nussbauner, C arke & Vel zy, 140 AD2d 988,
988 [4th Dept 1988]; Chase Manhattan Bank, N. A v Roberts & Roberts,
63 AD2d 566, 567 [1lst Dept 1978]; see also CPLR 5501 [a] [1]).

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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FOR DEFENDANT- APPELLANT.

WOODS OVI ATT G LMAN LLP, ROCHESTER (DONALD W O BRIEN, JR , OF
COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from a judgnment of the Suprenme Court, Monroe County
(WIlliam K. Taylor, J.), entered February 14, 2017. The judgnent
awarded plaintiff the sumof $2,018, 314. 44 as agai nst def endant.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani mously affirmed w t hout costs.

Menorandum Plaintiff, the construction nmanager on a project to
construct a building, entered into a contract with defendant whereby
def endant agreed to construct the foundation for the building. The
contract included a clause providing for the defense and
i ndemmi fication of plaintiff by defendant for, inter alia, all costs
arising out of, or caused by, or clainmed to have been caused in
connection with the work performed by defendant under the contract.
During construction of the foundation, an enpl oyee of defendant was
i njured, and defendant’s enpl oyee comenced an acti on agai nst
plaintiff and others alleging, inter alia, a violation of Labor Law
8§ 240 (underlying action). Plaintiff notified defendant of the
underlying action and tendered its defense of that action to
def endant, which defendant rejected. Plaintiff then commenced the
i nstant action agai nst defendant for contractual indemnification.

Plaintiff ultimately settled in the underlying action wth
defendant’s enpl oyee for $1.5 mllion. Plaintiff’s action for
contractual indemnification agai nst defendant proceeded to trial on
the issue of liability, and the jury determ ned that plaintiff could
have been found liable to defendant’s enpl oyee under Labor Law 8§ 240;
plaintiff’s settlenent of the underlying action was reasonable and in
good faith; and plaintiff was not negligent in the happening of the
injury of defendant’s enpl oyee. Defendant now appeals from a judgnent
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entered on the basis of the jury’'s verdict. W affirm

Def endant contends that Suprenme Court applied the “wong | aw as
to the elenents of proof for a contractual indemification claim
arising froma Labor Law 8 240 action” because the court did not
instruct the jury that plaintiff had the burden of establishing the
actual anount of danmamges sustai ned by defendant’s enpl oyee. W reject
that contention. It is well settled that, “[w] here a party
voluntarily settles a claim [the party] nust denonstrate that [it]
was legally liable to the party whom[it] paid and that the anpunt of
[the] settlenment was reasonable in order to recover against an
i ndermmitor” (HSBC Bank USA v Bond, Schoeneck & King, PLLC, 55 AD3d
1426, 1428 [4th Dept 2008] [internal quotation marks omtted]; see
Caruso v Northeast Energency Med. Assoc., P.C, 85 AD3d 1502, 1507 [ 3d
Dept 2011]; Jemal v Lucky Ins. Co., 260 AD2d 352, 353 [2d Dept 1999]).
Here, contrary to defendant’s contention, inasnuch as plaintiff
notified defendant of the underlying action and tendered the defense
thereof, plaintiff was relieved of “the necessity of again litigating
and establishing all of the actionable facts” in the underlying action
(Village of Port Jervis v First Natl. Bank of Port Jervis, 96 NY 550,
556 [1884]).

Contrary to defendant’s further contention, the fall of
def endant’ s enpl oyee froma foot bridge into an excavation from ground
level is the type of elevation-related risk for which Labor Law § 240
(1) provides protection (see Pitts v Bell Constructors, Inc., 81 AD3d
1475, 1476 [4th Dept 2011]; WId v Marrano/ Marc Equity Corp., 75 AD3d
1099, 1099 [4th Dept 2010]; Bell v Bengonp Realty, Inc., 36 AD3d 479,
480 [ 1st Dept 2007]). W also reject defendant’s contention that
plaintiff’s status as the project’s “construction manager” excl uded it
fromthe class of parties potentially |liable to defendant’s enpl oyee
under Labor Law 8 240 (1) (see Walls v Turner Constr. Co., 4 Ny3d 861,
864 [2005]; Mulcaire v Buffalo Structural Steel Constr. Corp., 45 AD3d
1426, 1426 [4th Dept 2007]).

W al so reject defendant’s contention that the court erred in
permtting plaintiff’s expert and plaintiff’s general counsel to
testify with respect to the reasonabl eness of and reasons for
plaintiff's settlenent with defendant’s enpl oyee (see Caruso, 85 AD3d
at 1507). Contrary to defendant’s contention, we conclude that the
verdict is not against the weight of the evidence (see id.).

W have reviewed defendant’s remai ni ng contenti ons and concl ude
that they lack nerit.

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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TEMPLETON FOUNDATION, CARE OF THE MARY IMOGENE
BASSETT HOSPITAL, DOING BUSINESS AS BASSETT
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MICHAELS & SMOLAK, P.C., AUBURN (MICHAEL G. BERSANI OF COUNSEL), FOR
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SUGARMAN LAW FIRM, LLP, SYRACUSE (STEPHEN A. DAVOLI OF COUNSEL), FOR
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THIRD-PARTY PLAINTIFF-RESPONDENT.
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Appeal and cross appeals from an order of the Supreme Court,
Steuben County (Joseph W. Latham, A.J.), entered November 8, 2017.
The order denied the motion of plaintiffs and the cross motions of
defendants for summary judgment.

It is hereby ORDERED that the order so appealed from is
unanimously modified on the law by granting plaintiffs’ motion in part
and granting plaintiffs summary judgment on liability on the Labor Law
§ 240 (1) cause of action and on the Labor Law § 241 (6) cause of
action insofar as it is premised on the violation of 12 NYCRR 23-1.21
(b) (3) (iv); granting the cross motion of defendant Templeton
Foundation, care of the Mary Imogene Bassett Hospital, doing business
as Bassett Medical Center, in part and dismissing plaintiffs’ Labor
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Law § 200 cause of action and the Labor Law § 241 (6) cause of action
except insofar as it is premised on a violation of 12 NYCRR 23-1.21
(b) (3) (iv) and 12 NYCRR 23-1.21 (b) (4) (ii); granting the cross
motion of defendant Pulver Roofing Co., Inc. insofar as it sought
summary judgment dismissing the second amended complaint against it;
granting the cross motion of third-party defendant insofar as it
sought summary judgment dismissing the common-law indemnification
cause of action in the third-party complaint; and granting summary
judgment to third-party plaintiff on the contractual indemnification
cause of action in the third-party complaint; and as modified the
order is affirmed without costs.

Memorandum: Plaintiffs commenced this action seeking to recover
damages under, inter alia, Labor Law §S$ 200, 240 (1), and 241 (6) for
injuries that Jeffrey E. Allington (plaintiff) sustained when the
ladder he had been using to access the roof of a work site “kicked
out” from underneath him. Defendant-third-party plaintiff Templeton
Foundation, care of the Mary Imogene Bassett Hospital, doing business
as Bassett Medical Center (Bassett) subsequently commenced a third-
party action against defendant-third-party defendant Pulver Roofing
Co., Inc. (Pulver), seeking contractual and common-law
indemnification. Plaintiffs moved for, inter alia, partial summary
judgment on liability under the Labor Law §§ 240 (1) and 241 (6)
causes of action against Bassett. Bassett cross-moved for summary
judgment dismissing plaintiffs’ second amended complaint and all cross
claims against it and, in the alternative, for summary judgment on its
cross claim for indemnification against Pulver. Pulver cross-moved
for summary judgment dismissing plaintiffs’ second amended complaint
and all cross claims against it and dismissing the third-party
complaint. Plaintiffs appeal and Bassett and Pulver cross-appeal from
an order that denied plaintiffs’ motion and the cross motions of
Bassett and Pulver.

With respect to plaintiffs’ appeal, we agree with plaintiffs that
Supreme Court erred in denying their motion for partial summary
judgment on liability against Bassett, the property owner, under Labor
Law & 240 (1). “Plaintiff[s] met [their] initial burden by
establishing that [plaintiff’s] injury was proximately caused by the
failure of a safety device to afford him proper protection from an
elevation-related risk” (Raczka v Nichter Util. Constr. Co., 272 AD2d
874, 874 [4th Dept 2000]). 1In opposition, Bassett did not dispute
that the ladder at issue, which consisted of only the top half of an
extension ladder and lacked any feet, was defective, and it failed to
raise a triable issue of fact whether plaintiff was the sole proximate
cause of the accident or a recalcitrant worker. Indeed, the record
establishes that plaintiff used this ladder “pursuant to the
directions and example of his supervisor” (Pichardo v Aurora Contrs.,
Inc., 29 AD3d 879, 880-881 [2d Dept 2006]). We therefore modify the
order accordingly.

We agree with plaintiffs’ further contention that they are
entitled to partial summary judgment on their Labor Law § 241 (6)
cause of action against Bassett to the extent that this cause of
action is based on a violation of 12 NYCRR 23-1.21 (b) (3) (iv), and
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we therefore further modify the order accordingly. Evidence of the
deterioration or absence of a ladder’s feet is sufficient to establish
a prima facie violation of this regulation (see Melchor v Singh, 90
AD3d 866, 870 [2d Dept 2011]; De Oliveira v Little John’s Moving, 289
AD2d 108, 109 [1st Dept 2001]), and here plaintiffs established that
the ladder lacked any feet and plaintiff was required to use it in an
icy environment. In opposition, Bassett relied only on its contention
that plaintiff was the sole cause of the accident, but Bassett failed
to raise a triable issue of fact with respect to that issue (see
generally Rodriguez v City of New York, 31 NY3d 312, 324-325 [2018]).
We note that plaintiffs’ evidence would also establish a prima facie
violation of 12 NYCRR 23-1.21 (b) (4) (ii) (see Melchor, 90 AD3d at
870), but plaintiffs failed to move for summary judgment on this
ground and the court properly denied Bassett’s cross motion for
summary judgment with respect to this regulation. We further conclude
on Bassett’s cross appeal, however, that the court erred in denying
those parts of Bassett’s cross motion for summary Jjudgment dismissing
the Labor Law § 241 (6) cause of action against it with respect to the
remaining regulatory violations, and we therefore modify the order
accordingly.

We also agree with Bassett on its cross appeal that the court
erred in denying that part of its cross motion seeking to dismiss
plaintiffs’ Labor Law § 200 cause of action against it, and we further
modify the order accordingly. Initially, plaintiffs did not oppose
that part of Bassett’s cross motion and failed to respond to the
corresponding contention on Bassett’s cross appeal, and plaintiffs
have therefore abandoned that cause of action (see Donna Prince L. Vv
Waters, 48 AD3d 1137, 1138 [4th Dept 2008]). In any event, Bassett
established that it lacked the authority to supervise and control the
performance of plaintiff’s work and thus it cannot be held liable for
a violation of Labor Law § 200 (see Mayer v Conrad, 122 AD3d 1366,
1367 [4th Dept 2014]; see also Comes v New York State Elec. & Gas
Corp., 82 NY2d 876, 877 [1993]). We note that plaintiffs did not
assert Labor Law causes of action against Pulver, the owner of the
ladder, in their second amended complaint, and did not move for
partial summary Jjudgment on those causes of action against Pulver. We
therefore have not considered the parties’ contentions regarding
Pulver’s liability under the Labor Law.

Bassett’s further contention on its cross appeal that the court
should have dismissed plaintiffs’ claim for lost wages subsequent to
October 2013 is based on evidence outside the record on appeal. Even
assuming, arguendo, that such evidence was submitted to the court in
support of Bassett’s cross motion, we note that Bassett “ ‘submitted
this appeal on an incomplete record and must suffer the
consequences’ ” (Resetarits Constr. Corp. v City of Niagara Falls, 133
AD3d 1229, 1229 [4th Dept 2015]). We have not considered the untimely
filed post-argument submissions regarding plaintiffs’ claim for lost
wages (see 22 NYCRR former 1000.11 [g]; see also 22 NYCRR 1000.15
[el) .

With respect to Pulver’s cross appeal, we agree with Pulver, a
subcontractor that was not present on the work site on the day of
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plaintiff’s accident, that the court erred in denying that part of its
cross motion seeking dismissal of plaintiffs’ common-law negligence
cause of action against it. Inasmuch as the only other cause of
action asserted against Pulver is a “derivative cause of action [that]
cannot survive the dismissal” of the negligence cause of action (Klein
v Metropolitan Child Servs., Inc., 100 AD3d 708, 711 [2d Dept 2012]),
we modify the order by dismissing the second amended complaint against
Pulver. A common-law negligence cause of action may be maintained
against a subcontractor “ ‘where the work it performed created the
condition that caused the plaintiff’s injury even 1f it did not
possess any authority to supervise and control the plaintiff’s work or
work area’ ” (Poracki v St. Mary’s R.C. Church, 82 AD3d 1192, 1195 [2d
Dept 2011]; see Tabickman v Batchelder St. Condominium By Bay, LLC, 52
AD3d 593, 594 [2d Dept 2008]). Here, however, the record establishes
that Pulver’s employees did not place the ladder in the position from
which plaintiff fell. Rather, the ladder was in the control of
plaintiff’s employer, who is not a party in this action, immediately
prior to the accident, and therefore the failure of Pulver to remove
the ladder from the work site was not a proximate cause of plaintiff’s
accident (cf. Benitez v City of New York, 160 AD3d 445, 445 [lst Dept
2018]; see generally Derdiarian v Felix Contr. Corp., 51 NY2d 308, 315
[1980], rearg denied 52 NY2d 784 [1980]). 1In light of our
determination, we further agree with Pulver that the court erred in
denying it summary judgment dismissing Bassett’s cross claim and
third-party cause of action against it for common-law indemnification,
and we further modify the order accordingly.

Bassett and Pulver each contend on their respective cross appeals
that the court erred in denying their respective cross motions for
summary Jjudgment on the issue of Pulver’s contractual obligation to
indemnify Bassett. Unlike common-law indemnification (see Grove v
Cornell Univ., 151 AD3d 1813, 1816 [4th Dept 2017]), contractual
indemnification is permissible where, as here, there is no finding of
negligence on the part of the indemnitor (see Brown v Two Exch. Plaza
Partners, 76 NY2d 172, 178 [1990]; ZRAJ Olean, LLC v Erie Ins. Co. of
N.Y., 134 AD3d 1557, 1560 [4th Dept 2015], 1v denied 29 NY3d 915
[2017]); however, “the right to contractual indemnification depends
upon the specific language of the contract” (Lawson v R&L Carriers,
Inc., 154 AD3d 836, 838 [2d Dept 2017]; see Gillmore v Duke/Fluor
Daniel, 221 AD2d 938, 939 [4th Dept 1995]). Here, we agree with
Bassett that the operative contractual language is section 8.3 of the
October 15, 2012 General Terms of the Subcontract Agreement
incorporated into the subcontract between Pulver and plaintiff’s
employer. That section obligates Pulver to indemnify Bassett “against
each and every claim, demand, damage, expense, loss, liability and
suit or other action arising out of any injury, including death, to
persons . . . occasioned in any way by . . . the breakage or
malfunctioning of any tools, supplies, scaffolding or other equipment,
similar or dissimilar to the foregoing, used by or furnished to
SUBCONTRACTOR, its sub-subcontractors, or sub-subcontractors’ agents
or employees” (emphasis added). An act or omission that “occasion[s]
a claim is an act or omission that is “a direct or indirect cause”
thereof (Merriam-Webster Dictionary 499 [2016] [emphasis added]; see

44



-5- 953
CA 18-00371

generally Vigilant Ins. Co. v Bear Stearns Cos., Inc., 10 NY3d 170,
177 [2008]; Caren EE. v Alan EE., 124 AD3d 1102, 1104 [3d Dept 20157]).
Thus, while we agree with Pulver that it was not a proximate, or
direct, cause of plaintiff’s accident, we agree with Bassett that it
established as a matter of law that plaintiff’s accident was
occasioned by, or indirectly caused by, Pulver’s failure to remove its
defective ladder from the work site.

We note that Bassett cross-moved for summary judgment on only its
cross claim for indemnification in the first-party action filed by
plaintiffs, without reference to the third-party complaint.
Nonetheless, Pulver cross-moved for summary judgment dismissing the
cause of action for contractual indemnification in the third-party
complaint, and we therefore exercise our authority to search the
record and grant summary Jjudgment to Bassett on that third-party cause
of action without the necessity of a cross motion in the third-party
action (see CPLR 3212 [b]; Merritt Hill Vineyards v Windy Hgts.
Vineyard, 61 NY2d 106, 110-111 [1984]). We therefore further modify
the order accordingly.

Finally, Pulver is not aggrieved by the court’s failure to
specifically rule on that part of plaintiffs’ motion seeking dismissal
of several of Pulver’s affirmative defenses inasmuch as any such
failure is deemed a denial of that part of the motion (see Millard v
City of Ogdensburg, 274 AD2d 953, 954 [4th Dept 2000]).

Mark W. Bennett

Entered: December 21, 2018
Clerk of the Court
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Appeal from an order of the Suprene Court, Cattaraugus County
(Jeremah J. Moriarty, |11, J.), entered August 17, 2017. The order
deni ed the notion of defendant for summary judgnment dism ssing the
conpl ai nt.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the law by granting the notion in part and
di sm ssing the conplaint insofar as the conplaint, as anplified by the
bill of particulars, alleges that defendant had actual notice of the
dangerous condition and as nodified the order is affirnmed w thout
costs.

Menorandum Plaintiff comenced this action seeking damages for
injuries that he sustained while he was inspecting the belt of a
runni ng snowbl ower that was stored in a garage |ocated on rental
property owned by defendant, his sister. The engine of the snowbl ower
was exposed because the snowbl ower | acked an engi ne conpartnent cover
Def endant contends that Supreme Court erroneously denied her notion
for summary judgnment dismssing the conplaint. W agree in part and
conclude that the court erred in denying the notion with respect to
the allegation that defendant had actual notice of the dangerous
condition. W therefore nodify the order accordingly.

Def endant contends that she is entitled to summary judgnent
because, as an out-of -possession | andlord, she is not liable for
plaintiff’s injuries. W reject that contention. It is well settled
t hat “an out - of - possession | andl ord who relinqui shes control of the
prem ses and is not contractually obligated to repair unsafe
conditions is not liable . . . for personal injuries caused by an
unsafe condition existing on the premses” (Ferro v Burton, 45 AD3d
1454, 1454 [4th Dept 2007] [internal quotation marks omtted]; see
Poneroy v Gel ber, 117 AD3d 1161, 1162 [3d Dept 2014]). |In determ ning
whet her a | andowner has relinqui shed control, we consider “the
parties’ course of conduct—ncluding, but not limted to, the
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| andowner’s ability to access the prem ses—+o deterni ne whether the

| andowner in fact surrendered control over the property such that the
| andowner’s duty is extinguished as a matter of |law (G onski v County
of Monroe, 18 NY3d 374, 380-381 [2011], rearg denied 19 NY3d 856
[2012]). Here, it is undisputed that defendant asked plaintiff to
stay at the property for a period of tinme in order to performrepairs

and nmai ntenance. |Indeed, in deposition testinony submtted by
defendant, plaintiff testified that defendant had asked himto do so
twice in the past. |Inasnmuch as defendant’s own evidentiary

subm ssions create an issue of fact whether she relinquished contro

of the prem ses, she failed to neet her burden of establishing
entitlenment to judgnent as a nmatter of |law on the ground that her
status as an out-of-possession | andl ord absol ves her of liability (see
generally Wnegrad v New York Univ. Med. Ctr., 64 NY2d 851, 853

[ 1985]).

The court erred, however, in denying the notion with respect to
plaintiff’s allegation in his bill of particulars that defendant had
actual notice of the dangerous condition that caused plaintiff’s
injury. Defendant established as a matter of |aw that she had no
actual notice of the dangerous condition by submtting an affidavit in
whi ch she averred that the parties’ sister had provided the snowbl ower
in a used condition, that defendant never saw the snowbl ower, and that
no one informed her about the snowblower’s condition or the need to
perform mai ntenance on it. |In opposition to the notion, plaintiff
failed to submt any evidence establishing that defendant was aware of
the condition of the snowbl ower (see generally Zuckerman v City of New
York, 49 Ny2d 557, 562 [1980]).

In contrast, defendant failed to establish as a matter of |aw
t hat she | acked constructive notice of the dangerous condition. In
deposition testinony submtted by defendant, one of the parties’
brot hers, who was a tenant at the prem ses and had al so used the
snowbl ower, testified that the snowbl ower was m ssing an engine
conpartment cover. Defendant failed to submt any evidence
establ i shing how | ong the snowbl ower was in the garage in that
condition. W therefore conclude that defendant’s own submni ssions
create an issue of fact whether the dangerous condition was “ ‘visible
and apparent and . . . exist[ed] for a sufficient length of tinme prior
to the accident to permt [defendant] to discover and renedy it’ ”
(Rivera v Tops Mts., LLC, 125 AD3d 1504, 1505 [4th Dept 2015],
qguoting Gordon v American Museum of Natural Hi story, 67 Ny2d 836, 837
[ 1986]) .

Finally, defendant failed to establish as a matter of |aw that
plaintiff’s conduct was the sole proxi mte cause of his injuries. 1In
deposition testinony submtted by defendant, plaintiff testified that
his hands were at |east six inches fromthe engi ne conpartnent when
the serpentine belt unexpectedly cane | oose and pulled his hand into
t he engine. Defendant thus failed to denonstrate that plaintiff’s
accident was “ ‘unrelated to the alleged defect’” ” (Gefrath v
DeFelice, 144 AD3d 1652, 1654 [4th Dept 2016]; cf. Sorrentino v
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Pagani ca, 18 AD3d 858, 859 [2d Dept 2005]).

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

960

CA 17-00496
PRESENT: WHALEN, P.J., SM TH, DEJOSEPH, TROUTMAN, AND W NSLOW JJ.

ANTHONY C. LAVALLE, PLAI NTI FF- RESPONDENT,
\% MVEMORANDUM AND ORDER
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DEFENDANTS- APPELLANTS.
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Appeal from an order and judgnment (one paper) of the Suprene
Court, Onondaga County (Spencer J. Ludington, A J.), entered Novenber
21, 2016. The order and judgnment granted the notion of plaintiff for
sumary j udgnent and awarded noney damages to plaintiff.

It is hereby ORDERED that the order and judgnent so appeal ed from
is unani nously affirmed w thout costs.

Menorandum Plaintiff, an attorney, commenced this action for
breach of contract, an account stated, and quantum neruit, seeking to
recover unpaid attorney’ s fees and expenses for services he provided
to defendants in litigation to enforce a contract to sell rea
property. Plaintiff noved for, inter alia, summary judgnent on the
conpl aint, and Supreme Court granted the notion. Defendants appeal.

W conclude that the court properly granted the notion with
respect to the cause of action for an account stated. “An account
stated is an agreenment, express or inplied, between the parties to an
account based upon prior transactions between themw th respect to the
correctness of account itenms and a specific bal ance due on thenf
(Citibank [S.D.] N.A v Cutler, 112 AD3d 573, 573-574 [2d Dept 2013]).
“An agreenment nmay be inplied where a defendant retains bills wthout
objecting to themw thin a reasonable period of tinme, or makes partia
paynent on the account” (id. at 574 [internal quotation marks
omtted]). Here, plaintiff submtted evidence show ng that he
i nvoi ced defendants for charges totaling approximately $50, 000 and
t hat defendants made partial paynents on the invoices of approximately
$19, 000 over several nmonths. |In light of those partial paynents, we
conclude that plaintiff satisfied his prim facie burden of
establishing the existence of an account stated (see Holtznman v
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Giffith, 162 AD3d 874, 875-876 [2d Dept 2018]; MIstein v Montefiore
Club of Buffalo, 47 AD2d 805, 805-806 [4th Dept 1975]). In
opposition, defendants failed to raise a triable issue of fact (see
Hol t zman, 162 AD3d at 876).

We have consi dered defendants’ rel ated contentions regarding
plaintiff’s other causes of action and conclude that they are noot in
[ ight of our deternination.

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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IN THE MATTER OF THE PROCEEDI NG FOR THE
APPO NTMENT OF A GUARDI AN FOR EUGENE DAVI D
COLELLO, PURSUANT TO SCPA ARTI CLE 17-A

M CHELLE A. COLELLQO, PETI TI ONER- RESPONDENT,
\% ORDER

EUGENE G COLELLO, RESPONDENT- APPELLANT.
LISA J. ALLEN, ESQ AND STANLEY J.
COLLESANO, ESQ , RESPONDENTS.

(APPEAL NO. 1.)

STANLEY J. COLLESANO, LLC, BUFFALO (SEAN A. FI TZGERALD OF COUNSEL),
FOR RESPONDENT STANLEY J. COLLESANO, ESQ

Appeal from an order of the Surrogate’s Court, Erie County
(Barbara Howe, S.), entered January 4, 2016. The order denied
respondent Eugene G Colello’s notion seeking, inter alia, to
disqualify Lisa J. Allen, Esq., as attorney for petitioner, and to
disqualify Stanley J. Collesano, Esq. as guardian ad litem

It is hereby ORDERED t hat said appeal is unaninmously dism ssed
Wi t hout costs (see Loafin’ Tree Rest. v Pardi [appeal No. 1], 162 AD2d
985, 985 [4th Dept 1990]).

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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IN THE MATTER OF THE PROCEEDI NG FOR THE
APPO NTMENT OF A GUARDI AN FOR EUGENE DAVI D
COLELLO, PURSUANT TO SCPA ARTI CLE 17-A

M CHELLE A. COLELLQO, PETI TI ONER- RESPONDENT,
\% ORDER

EUGENE G COLELLO, RESPONDENT- APPELLANT.
LISA J. ALLEN, ESQ AND STANLEY J.
COLLESANO, ESQ , RESPONDENTS.

(APPEAL NO. 2.)

STANLEY J. COLLESANO, LLC, BUFFALO (SEAN A. FI TZGERALD OF COUNSEL),
FOR RESPONDENT STANLEY J. COLLESANO, ESQ

Appeal from an order of the Surrogate’s Court, Erie County
(Barbara Howe, S.), entered August 4, 2016. The order, anong ot her
t hi ngs, reserved decision on respondent Eugene G Colello s notion for
| eave to reargue and renew.

It is hereby ORDERED t hat said appeal is unaninmously disnm ssed
wi t hout costs (see Forrestel v Jonkman, 148 AD3d 1674, 1675 [4th Dept
20171) .

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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IN THE MATTER OF THE PROCEEDI NG FOR THE
APPO NTMENT OF A GUARDI AN FOR EUGENE DAVI D
COLELLO, PURSUANT TO SCPA ARTI CLE 17-A

M CHELLE A. COLELLQ, PETI TI ONER- RESPONDENT
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EUGENE G COLELLO, RESPONDENT- APPELLANT.
LISA J. ALLEN, ESQ AND STANLEY J.
COLLESANO, ESQ , RESPONDENTS.

(APPEAL NO. 3.)

STANLEY J. COLLESANO, LLC, BUFFALO (SEAN A. FI TZGERALD OF COUNSEL),
FOR RESPONDENT STANLEY J. COLLESANO, ESQ

Appeal from an order of the Surrogate’s Court, Erie County
(Barbara Howe, S.), entered March 21, 2017. The order, anong ot her
t hi ngs, denied that part of respondent Eugene G Colello’ s notion
seeking | eave to reargue, granted that part of the notion seeking
| eave to renew, and upon renewal, adhered to a prior decision.

It is hereby ORDERED t hat said appeal fromthe order insofar as
it denied |leave to reargue is unaninmously dism ssed and the order is
affirmed w thout costs.

Menorandum  Petitioner conmenced this proceedi ng pursuant to
article 17-A of the Surrogate’s Court Procedure Act seeking to be
appoi nted the guardi an of the person of her son, an adult with a
devel opnental disability. Surrogate’s Court appointed petitioner to
be the tenporary guardi an of the person of the son, and thereafter
Eugene G Colello (respondent), who is petitioner’s ex-husband and the
father of her son, filed a cross petition seeking revocation of the
tenporary letters of guardi anship issued to petitioner and appoi nt ment
of respondent as the guardian of the son’s person. The Surrogate then
appoi nted respondent Stanley J. Collesano, Esqg. guardian ad |litem
(GAL) for the son

After Collesano conpleted an investigation and submtted a report
reconmendi ng the appoi ntnment of petitioner as sole guardian of the
person of the son, respondent noved for, inter alia, an order
di squalifying petitioner’s attorney, respondent Lisa J. Allen, Esq.,
fromrepresenting petitioner in the guardi anship proceeding on the



- 2- 964
CA 17-01503

ground that Allen had a conflict arising fromher prior representation
of respondent, and disqualifying Collesano as GAL on the grounds of

bi as agai nst respondent, neglect of duty, and professional m sconduct.
The Surrogate denied the notion. Respondent then noved for |eave to
renew and reargue his notion. The Surrogate denied that part of the
notion seeking | eave to reargue and granted that part seeking |eave to
renew, but neverthel ess adhered to the prior determnation. At the
outset, we note that no appeal lies froman order denying a notion
seeking |l eave to reargue, and thus that part of respondent’s appea
nmust be dism ssed (see Enpire Ins. Co. v Food City, 167 AD2d 983, 984
[4th Dept 1990]).

We concl ude that the Surrogate properly denied the renewed
notion. Although the Surrogate’s discretion to renove a GAL after he
or she is appointed is not unfettered, the Surrogate has the inherent
power to renpbve a court-appointed GAL “for just cause or where the
interests [of the ward] will otherw se be pronoted” (Matter of Ford,
79 AD2d 403, 406 [1st Dept 1981]). Wiere, as here, the GAL has nmade a
t horough and fair report of the information obtained through his or
her investigation (see id. at 408), has denonstrated an accurate and
unbi ased understanding of the material facts of the proceeding (cf.
Matter of Lockwood, 309 AD2d 708, 709 [1lst Dept 2003], |v denied 2
NY3d 708 [2004]), and has not acted contrary to his or her ward’ s best
interests (see Dicupe v City of New York, 124 AD2d 542, 543-544 [2d
Dept 1986]), renoval is not warranted. Respondent’s allegations that
Col | esano engaged i n unethical conduct, bias, and i nconpetent
representation of the son are unsupported and belied by the record.

W reject respondent’s contention that Coll esano know ngly and
intentionally m srepresented to the Surrogate the facts concerning a
bri ef encounter between respondent and Col | esano that took place in
1996, or that he harbored bias agai nst respondent based on that
encounter. Contrary to respondent’s contention, Collesano’s
recommendation that petitioner be appointed the sole guardian of the
person of the son is anply supported by his investigative findings and
anal ysis, and also by the son’s own expressed preference. Thus, we
conclude that the court did not err in denying that part of
respondent’s notion seeking to disqualify Collesano fromhis

appoi ntment as GAL

Wth respect to that part of the notion seeking to disqualify
Allen fromrepresenting petitioner, we note that it is of particular
concern to the courts that “notions to disqualify are frequently used
as an offensive tactic, inflicting hardship on the current client and
del ay upon the courts by forcing disqualification even though the
client’s attorney is ignorant of any confidences of the prior client.
Such notions result in a loss of time and noney, even if they are
eventual |y denied. [The Court of Appeals] and others have expressed
concern that such disqualification notions may be used frivolously as
alitigation tactic when there is no real concern that a confidence
has been abused” (Solow v Grace & Co., 83 Ny2d 303, 310 [1994]; see
Matter of Peters, 124 AD3d 1266, 1267-1268 [4th Dept 2015]).

Respondent, as the party noving to disqualify petitioner’s
attorney, had the “burden of making ‘a clear show ng that
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disqualification is warranted’ ” (Lake v Kal eida Health, 60 AD3d 1469,
1470 [4th Dept 2009]; see A noz v Town of Fishkill, 258 AD2d 447, 447-
448 [2d Dept 1999]), by establishing: “(1) the existence of a prior
attorney-client relationship between the noving party and opposi ng
counsel, (2) that the matters involved in both representations are
substantially related, and (3) that the interests of the present
client and forner client are materially adverse” (Tekni-Plex, Inc. v
Meyner & Landis, 89 Ny2d 123, 131 [1996], rearg denied 89 Ny2d 917

[ 1996] ; see Rules of Professional Conduct [22 NYCRR 1200.0] rule 1.9
[a]; see al so NYAHSA Servs., Inc. v People Care Inc., 156 AD3d 1205,
1206 [ 3d Dept 2017]). Here, there is no dispute that Allen’ s forner
law firmrepresented respondent regarding an application for federa
soci al security benefits for the son and that respondent and
petitioner are adversaries in this guardi anship proceeding. Thus, to
satisfy his burden, respondent “had to establish that the issues in
the present litigation are identical to or essentially the sane as
those in the prior representation or that [Allen] received specific,
confidential information substantially related to the present
litigation” (Sgronmo v St. Joseph’s Hosp. Health Cr., 245 AD2d 1096,
1097 [4th Dept 1997]). We conclude that respondent failed to neet his
bur den.

A Surrogate’s Court Procedure Act article 17-A guardianship
proceedi ng does not substantially involve or depend on the financial
ci rcunst ances of the parties, and the social security benefits
application that was the subject of Allen's forner law firms
representation of respondent is not inplicated in this guardi anship
proceedi ng. Furthernore, the information that respondent alleged to
have entrusted to Allen in connection with the prior representation
was not confidential in nature and, as tenporary guardi an and not her
of the son, petitioner would be entitled to access information
concerning the son’s benefits. Thus, we conclude that the court did
not abuse its discretion in denying that part of respondent’s notion
seeking to disqualify Allen (see Bison Plunbing City v Benderson, 281
AD2d 955, 955 [4th Dept 2001]).

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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Appeal , by perm ssion of a Justice of the Appellate Division of
the Suprenme Court in the Fourth Judicial Departnent, from an order of
the Suprene Court, Mnroe County (Robert B. Wggins, A J.), dated
April 10, 2013. The order denied the notion of defendant to vacate a
j udgnment of conviction pursuant to CPL 440. 10.

It is hereby ORDERED that the order so appealed fromis affirned.

Menor andum  Def endant was convicted by a jury of crimnal
possessi on of a weapon in the second degree (Penal Law 8 265.03 [3]).
The conviction arises out of an incident that began when def endant
gave her coworker a ride hone. Shortly after the coworker |eft
def endant’ s van, police observed the van, discovered that its
regi strati on was suspended, and executed a traffic stop. An inventory
search reveal ed an illegal handgun on the floor between the driver and
front passenger seats.

Fol | owi ng her conviction, defendant noved pursuant to CPL 440. 10
to vacate the judgnent, alleging that defense counsel rendered
ineffective assistance by failing to investigate and call various
W tnesses at trial. After a hearing, Suprenme Court denied the notion.
A Justice of this Court granted defendant | eave to appeal fromthat
order, and we now affirm

“To prevail on [her] claimthat [s]he was denied effective
assi stance of counsel, defendant nmust denonstrate that [her] attorney
failed to provide nmeani ngful representation” (People v Caban, 5 NY3d
143, 152 [2005]; see People v Benevento, 91 Ny2d 708, 712 [1998];
People v Baldi, 54 Ny2d 137, 147 [1981]). “In applying this standard,
counsel’s efforts should not be second-guessed with the clarity of
hi ndsi ght to determ ne how t he defense m ght have been nore effective”
(Benevento, 91 Ny2d at 712). |Indeed, “a reviewi ng court nust avoid
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undue significance to retrospective analysis’ ” (id., quoting Baldi,
54 NY2d at 146). Instead, “ ‘it is incunbent on defendant to

denonstrate the absence of strategic or other legitimte explanations’
for counsel’s alleged shortcom ngs” (Benevento, 91 Ny2d at 712,
quoting People v Rivera, 71 Ny2d 705, 709 [1988]). “A defendant’s
right to effective assistance of counsel includes defense counsel’s
reasonabl e i nvestigation and preparation of defense w tnesses” (People
v Jenkins, 84 AD3d 1403, 1408 [2d Dept 2011], |v denied 19 NY3d 1026
[2012]). Although “the failure to investigate or call excul patory

W tnesses may anount to ineffective assistance of counsel” (People v
Nau, 21 AD3d 568, 569 [2d Dept 2005]; see People v Donbrowski, 87 AD3d
1267, 1268 [4th Dept 2011]), the governing standard is “ ‘reasonable
conpet ence,’ not perfect representation” (People v Mdica, 64 Ny2d
828, 829 [1985]).

Here, the two allegedly excul patory w tnesses woul d have
testified that the coworker possessed the gun shortly before entering
defendant’s van. One of the witnesses admtted during her hearing
testinmony that defendant had called her on the night of the arrest,
yet defendant apparently did not relay the fact of the call, or the
fact of the existence of this witness, to her attorney.

Mor eover, defense counsel utilized a reasonable, albeit
unsuccessful, strategy at trial. As the court noted in its decision,
def ense counsel’s belief that the true owner of the gun, i.e., the
coworker, would testify at |least to his presence in the van was a
reasonabl e one, and we concl ude that counsel’s plan to call the
coworker as a witness and allow himto invoke the Fifth Armendnent as
to his ownership or possession of the gun was a reasonable strategic
deci sion (see Benevento, 91 Ny2d at 712). Moreover, the w tnesses’
testi mony woul d not have been excul patory because it is not
necessarily inconsistent with defendant’s knowi ng and unl awf ul
possession of the gun in the vehicle at the time that the police
executed the traffic stop (see People v Tabb, 12 AD3d 951, 953 [3d
Dept 2004], lv denied 4 Ny3d 768 [2005]).

Thus, “the record establishes that defense counsel sufficiently
investigated the facts and searched for potential w tnesses, and that
there are legitimate explanations for defense counsel’s failure to
| ocate the [two] allegedly excul patory witnesses identified in
defendant’s notion” (People v Kurkowski, 117 AD3d 1442, 1443-1444 [4th
Dept 2014]), i.e., defendant’s failure to informher attorney of the
exi stence of the w tnesses and defense counsel’s reasonabl e defense
strategy of calling the cowrker as a w tness.

Al'l concur except WHALEN, P.J., and TroutmaN, J., who di ssent and
vote to reverse in accordance with the follow ng nenorandum We
respectfully dissent. Defendant was entitled “to have counse
‘conduct appropriate investigations, both factual and legal, to
determine if matters of defense can be devel oped, and to all ow hinself
time for reflection and preparation for trial’ ” (People v Bennett, 29
NY2d 462, 466 [1972]; see Coles v Peyton, 389 F2d 224, 226 [4th G r
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1968], cert denied 393 US 849 [1968]). The majority disregards this
requi renent on the ground that defendant “apparently did not” identify
excul patory witnesses to her counsel. However, defense counse

hi nsel f conceded that his “fail[ure] to conduct an investigation”
constituted ineffective assistance. He stated that, because of his

m spl aced reliance on the potential testinony of the alleged gun
owner, he failed to identify two easily-found and cooperative

wi t nesses, who were ot her coworkers of defendant, and who were able to
pl ace the alleged gun owner in defendant’s van, identify the gun found
as belonging to him and testify that he had previously conplained to
t hem about the gun falling out of his pocket. After receiving the
testimony of the excul patory witnesses at the CPL article 440 heari ng,
Suprenme Court concluded that, had it been presented with that
testinmony, the jury would likely have returned a verdict that was nore
favorabl e to defendant.

The record does not provide any further information with respect
to what defendant told her counsel regarding the excul patory w tnesses
or why defense counsel failed to investigate the nightclub where
def endant worked. The trial transcript reflects that defense counse
directed his investigator to photograph the exterior of the nightclub,
but there was no explanation in the trial transcript why those photos
woul d be relevant to the issues before the jury. Defense counsel’s
directives to photograph the nightclub, together with his own
statenents, strongly suggest that defense counsel understood that the
ni ghtclub was relevant to the case and shoul d have been investi gated
fully. Because defense counsel “fail[ed] to pursue the mnim
i nvestigation required under the circunstances” (People v Aiveras, 21
NY3d 339, 348 [2013]), defendant’s right to a fair trial was
prejudi ced (see People v Stultz, 2 Ny3d 277, 283-284 [2004], rearg
deni ed 3 Ny3d 277 [2004]; People v Benevento, 91 Ny2d 708, 713-714
[ 1998] ), and she was deni ed neani ngful representation (see generally
People v Baldi, 54 Ny2d 137, 147 [1981]).

Mor eover, “an attorney should not be deened effective sinply
because he or she followed a strategy. Rather, there nust be sone
exam nation of the reasonabl eness of the strategy” (People v
St ef anovi ch, 136 AD3d 1375, 1377 [4th Dept 2016], |v denied 27 NY3d
1139 [2016]). Defense counsel here believed that the all eged gun
owner, a previously convicted felon, would testify against his own
interest on defendant’s behalf to “do the right thing.” During the
trial, defense counsel requested that an attorney be assigned to
represent the alleged gun owner, knowi ng, as an experienced defense
counsel reasonably should, that the attorney woul d advi se agai nst
providing self-incrimnating testinony. Utimtely, the trial court
precl uded the alleged gun owner fromtestifying because, on the advice
of counsel, he asserted his right not to answer questions w th respect
to his presence in defendant’s vehicle or his possession of the gun.
Al though the majority apparently finds this “strategy” to be
“reasonable,” it does not require “second-guess[ing] with the clarity
of hindsight” to see that it is unreasonable to expect a self-
interested felon to incrimnate hinmself against the advice of counse
based purely on his own good nature (Benevento, 91 Ny2d at 712).
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The record, viewed as a whole, establishes that defense counsel
failed to provide neani ngful representation by neglecting his duty to
i nvestigate and by relying on an unreasonable strategy, and that this
failure conprom sed defendant’s right to a fair trial (see diveras,
21 NY3d at 348). W therefore conclude that the order should be
reversed, the notion granted, the judgnent of conviction vacated, and

the matter remtted to Suprene Court for further proceedings on the
i ndi ct ment .

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order and judgnment (one paper) of the Suprene
Court, Monroe County (Debra A. Martin, A J.), entered April 14, 2017
in a proceeding pursuant to CPLR article 75. The order and judgnent
denied the petition to confirman arbitrati on award and granted
respondent’s cross petition to vacate the arbitrati on award.

It is hereby ORDERED that the order and judgnent so appeal ed from
i s unani nously reversed on the |aw without costs, the petition is
granted, the cross petition is denied and the arbitration award is
confirnmed.

Menorandum In this proceeding pursuant to CPLR article 75,
petitioner seeks a judgnent confirmng an arbitration award that,
inter alia, determ ned that respondent inproperly term nated an
enpl oyee (grievant) and directed respondent to reinstate the grievant
wi th back pay and benefits. W agree with petitioner that Suprene
Court erred in denying its petition and granting respondent’s cross
petition to vacate the award. W therefore reverse the order and
judgnment, grant the petition, deny the cross petition, and confirmthe
awar d.

The grievant was enpl oyed by respondent as a school crossing
guard. Petitioner is her union. The collective bargaining agreenent
(CBA) between petitioner and respondent contains a nanagenent rights
provision that includes the right “to suspend, dismss, [or] discharge
for cause.” In April 2015, respondent’s chief of police called the
grievant to a neeting in his office and pronptly term nated her for
m sconduct w thout providing her with prior notice of the charges
agai nst her. The chief of police testified at the arbitration hearing
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that he nade the decision to term nate her before neeting with her.
Not abl y, respondent concedes that the grievant was entitled to notice
and a hearing pursuant to Cvil Service Law 8 75, and that it failed
to conply with that statute.

In his opinion and award, the arbitrator noted that the CBA
al l oned respondent to term nate the grievant “for cause,” which is
synonynmous with the term*“just cause,” and that just cause enconpasses
sone degree of due process. The arbitrator, however, determ ned that
the grievant’s termnation fell short of the requirenents of due
process. First, the termnation letter that the chief of police
provided to the grievant at their nmeeting was broadly worded and
failed to provide her with notice of the charges against her. Second,
the grievant was not given an opportunity to respond to the charges of
m sconduct before the chief of police made the decision to term nate
her. Third, the chief of police did not conduct a full and fair
i nvestigation inasnuch as he failed to interview a key witness to the
al  eged m sconduct, the grievant herself. For those reasons, the
arbitrator concluded that the grievant “was not provided even
rudi mentary due process therefore her term nation nust be found to be
wi t hout just cause,” and sustained petitioner’s grievance.

“I't is well settled that judicial review of arbitration awards is
extrenely limted” (Wen & Malkin LLP v Hel nsl ey- Spear, Inc., 6 NY3d
471, 479 [2006], cert dism ssed 548 US 940 [ 2006]; see Matter of
Lackawanna Professional Fire Fighters Assn., Local 3166, |AFF, AFL-CIO
[CGty of Lackawanna], 156 AD3d 1406, 1407 [4th Dept 2017]). I ndeed,
“an arbitrator’s rulings, unlike a trial court’s, are largely
unrevi ewabl e” (Matter of Fal zone [New York Cent. Mut. Fire Ins. Co.],
15 NY3d 530, 534 [2010]; see Matter of Professional, Cerical, Tech.
Enpls. Assn. [Board of Educ. for Buffalo City Sch. Dist.], 103 AD3d
1120, 1121 [4th Dept 2013], |v denied 21 Ny3d 863 [2013]). Such
rulings are reviewable only pursuant to CPLR 7511 (b), which states in
rel evant part: “The award shall be vacated on the application of a
party who either participated in the arbitration or was served wth a
notice of intention to arbitrate if the court finds that the rights of
that party were prejudiced by . . . an arbitrator, or agency or person
maki ng the award exceeded his power or so inperfectly executed it that
a final and definite award upon the subject matter submtted was not
made” (CPLR 7511 [b] [1] [iii]; see Matter of Kowal eski [ New York
State Dept. of Correctional Servs.], 16 Ny3d 85, 90 [2010]). “[A]n
arbitrator ‘exceed[s] his [or her] power’ under the neaning of the
statute where his [or her] ‘award violates a strong public policy, is
irrational or clearly exceeds a specifically enunerated limtation on
the arbitrator’s power’ " (Kowal eski, 16 NY3d at 90; see Matter of
Town of Tonawanda [ Town of Tonawanda Sal ari ed Workers Assn.], 160 AD3d
1477, 1477 [4th Dept 2018], |v denied 32 NY3d 908 [2018]).

“Qutside of these narrowWy circunscribed exceptions, courts |ack
authority to review arbitral decisions, even where ‘an arbitrator has
made an error of law or fact’ 7 (Kowal eski, 16 NY3d at 91; see Matter
of United Fedn. of Teachers, Local 2, AFT, AFL-CIO v Board of Educ. of
City Sch. Dist. of Gty of NY., 1 NY3d 72, 83 [2003]). “An
arbitrator is not bound by principles of substantive | aw or rules of
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evi dence, and nmay do justice and apply his or her own sense of |aw and
equity to the facts as he or she finds themto be” (Matter of NFB | nv.
Servs. Corp. v Fitzgerald, 49 AD3d 747, 748 [2d Dept 2008]). The
court lacks the power to review the legal nerits of the award, or to
substitute its own judgnent for that of the arbitrator, “sinply
because it believes its interpretation wuld be the better one”
(Matter of New York State Correctional Oficers & Police Benevol ent
Assn. v State of New York, 94 Ny2d 321, 326 [1999]).

Here, the court erred in vacating the award on the ground that
the arbitrator exceeded a |imtation on his power when he determ ned
that the grievance was arbitrable. Even if the court is correct that
the issue of arbitrability was not before the arbitrator, respondent
conceded on appeal that the grievance was arbitrable. Thus, even
assum ng, arguendo, that the arbitrator exceeded a limtation on his
power, we conclude that respondent was not prejudiced by his
determ nation. Absent a showi ng of prejudice, the court |acks the
authority to vacate an arbitration award where, as here, the matter is
before the court on the application of a party who participated in the
arbitration (see Matter of Akers v New York City Tr. Auth., 172 AD2d
749, 751 [2d Dept 1991], citing CPLR 7511 [b] [1]).

Furthernore, we note that, although petitioner neglected to
commence a proceeding pursuant to CPLR article 78 to prosecute any
clains based on violations of the grievant’s statutory right to due
process (see Civil Service Law 8§ 75; see e.g. Matter of Mchel v Cty
of Lackawanna, 159 AD3d 1555, 1555 [4th Dept 2018]), respondent
renoved any inpedinent to the arbitrator’s review of all eged
violations of the grievant’s contractual right to due process by
concedi ng that the grievance was arbitrable.

The court also erred insofar as it vacated the award on the
ground that the arbitrator exceeded a limtation on his power by
addi ng a substantive provision that was not included in the CBA (see
generally Matter of Buffal o Teachers Fedn., Inc. v Board of Educ. of
City Sch. Dist. of Gty of Buffalo, 50 AD3d 1503, 1506 [4th Dept
2008], |v denied 11 NY3d 708 [2008]). The court noted, in particular,
“the absence of a stand-alone article [in the CBA] pertaining to
enpl oyee discipline.” It does not necessarily follow, however, that
managenent’s right to discipline petitioner’s nmenbers is entirely
unrestrained by the CBA. The “for cause” |anguage contained in the
managemnment rights provision expressly circumnmscribed respondent’s right
to discipline or discharge the grievant. The arbitrator interpreted
t hat | anguage, consistent with arbitral precedent, as incorporating a
just cause standard that enconpasses a right to due process. W thus
conclude that “the arbitrator nmerely interpreted and applied the
provi sions of the CBA, as [he] had the authority to do” (Lackawanna
Prof essional Fire Fighters Assn., Local 3166, |AFF, AFL-C O, 156 AD3d
at 1408; see Matter of Al bany County Sheriff’s Local 775 of Counci
82, AFSCME, AFL-CI O [County of Al bany], 63 NY2d 654, 656 [1984]).

The court further erred in determining that the award is
irrational. “An award is irrational if there is no proof whatever to
justify the award” (Matter of Buffalo Council of Supervisors & Admrs,
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Local No. 10, Am Fedn. of School Admirs [Board of Educ. of Gty
School Dist. of Buffalo], 75 AD3d 1067, 1068 [4th Dept 2010] [internal
quotation marks omtted]). The court nust confirmthe award, however,
where “the arbitrator ‘offer[ed] even a barely colorable justification
for the outcone reached” ” (Wen & Malkin LLP, 6 NY3d at 479; see Town
of Tonawanda Sal ari ed Wrkers Assn., 160 AD3d at 1477). The
arbitrator issued a thoughtful, well-reasoned opinion and award, which
he based on the hearing testinony of the chief of police and the

undi sputed evidence in the record. W therefore conclude that the
award is not irrational.

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprene Court, Erie County (Tracey A
Banni ster, J.), entered August 4, 2017. The order denied the notion
of defendants Catholic D ocese of Buffalo, Qur Lady of Bl ack Rock
School, Martha J. Eadie, Sister Carol G m no and Debbi el ynn Doyl e to
di smi ss the conpl ai nt agai nst them

It is hereby ORDERED that the order so appealed fromis nodified
on the law by granting the notion in part and disni ssing the seventh,
eighth, tenth, and el eventh causes of action, and as nodified the
order is affirmed w thout costs.

Menorandum  Def endant s- appel | ants (def endants) appeal from an
order denying their pre-answer notion to dism ss the conplai nt agai nst
them (see CPLR 3211 [a] [1], [7]). Accepting the factual allegations
in the conplaint as true and affording plaintiff every possible
favorabl e inference (see Leon v Martinez, 84 Ny2d 83, 87-88 [1994]),
we conclude that the sixth, ninth, twelfth, thirteenth, and fourteenth
causes of action adequately set forth a cogni zabl e theory of
negl i gence (see generally Ernest v Red Cr. Cent. Sch. Dist., 93 Nyad
664, 670-672 [1999], rearg denied 93 Ny2d 1042 [1999]). Suprene Court
therefore properly refused to dismss those causes of action (see
generally Villar v Howard, 28 NY3d 74, 80 [2016]). *“Whether [such
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causes of action] will later survive a notion for summary judgnent, or
whet her the plaintiff will ultimtely be able to prove [her] clains,
of course, plays no part in the determ nation of a prediscovery CPLR
3211 notion to dism ss” (Shaya B. Pac., LLC v WIlson, El ser,

Moskowi t z, Edel man & Di cker, LLP, 38 AD3d 34, 38 [2d Dept 2006],
citing EBC 1, Inc. v Goldnman, Sachs & Co., 5 Ny3d 11, 19 [2005]).

We agree with defendants, however, that the seventh, eighth,
tenth, and el eventh causes of action, which allege various theories of
negligent hiring, supervision, and training, do not |lie because the
subj ect enpl oyees were allegedly “acting within the scope of [their]
enpl oynment, thereby rendering the enployer |iable for damages caused
by the enpl oyee[s’ alleged] negligence under the theory of respondeat
superior” (Watson v Strack, 5 AD3d 1067, 1068 [4th Dept 2004]; see
Malay v City of Syracuse, 151 AD3d 1624, 1626-1627 [4th Dept 2017], |v
deni ed 30 NY3d 904 [2017]). The court therefore erred in refusing to
di sm ss those causes of action, and we nodify the order accordingly.

Def endants’ remai ning contention regarding the sixth cause of
action is without nerit.

Al'l concur except WHALEN, P.J., and Centra, J., who di ssent and
vote to reverse in accordance with the foll ow ng nmenorandum W
respectfully dissent in part inasnmuch as we disagree with the
majority’s determnation that the sixth, ninth, twelfth, thirteenth,
and fourteenth causes of action adequately set forth a cognizable
theory of negligence. W would therefore reverse the order, grant the
notion, and dism ss the conplaint agai nst defendants-appellants
(def endant s).

Plaintiff’s child was a si x-year-old special -educati on student at
def endant Qur Lady of Bl ack Rock School (School) and, as alleged in
the conplaint, the child was sexually abused by a fell ow student while
riding a privately-owned bus honme fromthe School on at |east five
occasions in Novenmber 2015. The conpany operating the bus was hired
by and held a contract with the City of Buffalo (G ty) and not the
School. In her conplaint, plaintiff asserted that she inforned the
School that her child was being bullied, but that the School took no
action and thereby all owed the abuse to continue.

“[ A] school has a duty of care while children are in its physica
custody or orbit of authority” (Chainani v Board of Educ. of Gty of
N. Y., 87 Ny2d 370, 378 [1995]), which generally *“does not extend
beyond school prem ses” (Stephenson v Gty of New York, 19 Ny3d 1031,
1034 [2012]; see Harker v Rochester City Sch. Dist., 241 AD2d 937, 938
[4th Dept 1997], Iv denied 90 Ny2d 811 [1997], rearg denied 91 Ny2d
957 [1998]). A school continues to have a duty of care to a child
rel eased fromits physical custody or orbit of authority only under
certain narrow circunstances, specifically, where the school “rel eases
a child without further supervision into a foreseeably hazardous
setting it had a hand in creating” (Ernest v Red C. Cent. Sch. D st.,
93 NY2d 664, 672 [1999], rearg denied 93 NY2d 1042 [1999]; see Deng v
Young, 163 AD3d 1469, 1469-1470 [4th Dept 2018]).
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In determning that the sixth, ninth, twelfth, thirteenth, and
fourteenth causes of action adequately set forth a cognizable theory
of negligence, the majority effectively ignores the |anguage in Ernest
[imting a school’s duty of care to instances where “it rel eases a
child without further supervision” (id., 93 NY2d at 672 [enphasis
added]). Those circunstances do not exist here inasnmuch as the child
was rel eased to the care of the bus conpany, which was then
responsi ble for the “further supervision” of the child (id.). The
majority also ignores the precedent set by Chai nani, which states that
a school that has “contracted-out responsibility for transportation”
to a private bus conmpany “cannot be held |iable on a theory that the
children were in [the school’s] physical custody at the tine of
injury” (id., 87 Ny2d at 379). Therefore, defendants’ duty of care
ended when the child was rel eased to the physical custody of the bus
conpany, especially where, as here, the bus conpany was hired by the
City and had no contractual relationship with the School.

Def endants al so did not assunme a special duty of care as a result
of their online training program“Virtus,” which was created to conbat
sexual abuse of children. Such a duty is created where a plaintiff
“[ knew] of and detrimentally relied upon the defendant’s performance,
or the defendant’s actions . . . increased the risk of harmto the
plaintiff” (Arroyo v W Transp., Inc., 118 AD3d 648, 649 [2d Dept
2014]). Here, plaintiff does not allege that she was aware of Virtus
and relied on it to her detrinent, or that the programincreased the
ri sk of sexual abuse on the school bus. W have reviewed plaintiff’s
remai ning alternative ground for affirmnce and conclude that it |acks
merit.

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

984

CA 17-01200
PRESENT: WHALEN, P.J., CENTRA, LINDLEY, NEMOYER, AND TROUTMAN, JJ.

MATTHEW SLEI GHT, CLAI MANT- RESPONDENT,
\% ORDER

STATE OF NEW YORK, DEFENDANT- APPELLANT.
(CLAI M NO. 124380.)

RAWLE & HENDERSON LLP, NEW YORK CI TY (RI CHARD B. PCLNER OF COUNSEL),
FOR DEFENDANT- APPELLANT.

PULOS & ROSELL, HORNELL (W LLIAM W PULOS OF COUNSEL), AND LEVENE
GOULDI N & THOWPSQON, LLP, VESTAL, FOR CLAI MANT- RESPONDENT.

Appeal from an order of the Court of Clains (Catherine C
Schaewe, J.), entered Septenber 22, 2016. The order, anong ot her
things, granted claimant’s notion to anmend the claimand for parti al
summary judgnent and denied in part defendant’s cross notion for
sumary j udgnent .

Now, upon reading and filing the stipulation of discontinuance
signed by the attorneys for the parties on Novenber 19 and 27, 2018,

It is hereby ORDERED t hat said appeal is unaninmously disnm ssed
wi t hout costs upon stipul ation.

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprenme Court, Oneida County (David
A. Miurad, J.), entered October 19, 2017. The order granted the notion
of defendants Jeffrey Sinons, Frank Conestabile, Tracey O Rourke, in
their official and individual capacities, and the Rone City Schoo
District to dism ss the conplaint against them

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  This action arises out of an incident that
purportedly occurred on Novenber 12, 2015, in which Mark Bratge
(plaintiff), a technology teacher at the Strough Juni or H gh Schoo
(School ), was alleged to have engaged in certain inappropriate conduct
toward a student during class at the School. After the incident, the
student informed a gui dance counselor of plaintiff’s conduct.
According to plaintiffs, defendants Jeffrey Sinons, the Superintendent
of defendant Ronme City School District (D strict), Frank Conestabile,
the Director of Enployee Relations for the District, and Tracey
O Rourke, the Principal of the School, were involved in naking the
decision to refer the matter to | aw enforcenent authorities.
Thereafter, on Decenber 28, 2015, plaintiff was arrested and charged
wWth certain m sdeneanors as a result of the incident. The parties
agree that, during the ensuing crimnal trial, plaintiff noved for a
trial order of dism ssal concerning the charges but City Court denied
the notion, concluding that the People had established a prima facie
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case on the crinmes charged. After plaintiff was acquitted of the
crimnal charges, plaintiffs commenced this action against, inter
alia, Sinons, Conestabile, O Rourke and the District (collectively,
def endants), seeking noney danages under several theories, including
mal i ci ous prosecution, breach of contract, inadequate training and
supervi sion, and a derivative cause of action on behalf of plaintiff
Katrina Bratge. Plaintiffs now appeal from an order granting

def endants’ pre-answer notion to dism ss the conpl ai nt agai nst them
We affirm

Initially, we note that Suprenme Court dism ssed the fourth,
derivative cause of action on the ground that plaintiffs failed to
include it in their notice of claim Plaintiffs do not chall enge the
di sm ssal of that cause of action on appeal, and thus have abandoned
any contention with respect thereto (see G esinski v Town of Aurora,
202 AD2d 984, 984 [4th Dept 1994]).

Plaintiffs contend that the court erred in disnissing the
conplaint on statute of limtations grounds because they tinely
commenced the action by serving a notice of claimw thin the rel evant
[imtations periods. W reject that contention. “An action is
commenced by filing a sutmmons and conpl aint or sunmons with notice in
accordance with rule twenty-one hundred two of this chapter” (CPLR 304
[a]). Moreover, “the filing of the notice of claimdid not toll the
statute of limtations” (Koehnlein v Jackson, 12 AD3d 1185, 1186 [4th
Dept 2004], Iv denied 4 NY3d 706 [2005]; see Matter of Barner v
Jeffersonville-Youngsville Cent. Sch. Dist., 117 AD2d 162, 166 n 1 [3d
Dept 1986]; see also Hey v Town of Napoli, 265 AD2d 803, 804 [4th Dept
1999]).

Plaintiffs’ contention that the breach of contract claimin the
first cause of action did not accrue until after plaintiff was
acquitted of the crimnal charges because damages were not
ascertainable until then is also without nerit. A breach of contract
accrues at the time of the breach even if “ ‘no damage occurs until
later’ ” (Ely-Crui kshank Co. v Bank of Montreal, 81 Ny2d 399, 402
[1993]). Consequently, that claimaccrued at the tinme of the all eged
breach, which occurred prior to Decenber 28, 2015, and thus it was
ti me-barred under the one-year statute of limtations in Education Law
§ 3813 (2-b). Plaintiffs also contend that the additional claimin
the first cause of action, alleging a violation of plaintiff’s due
process rights, is not tine-barred due to the application of the
continuing wong doctrine. W reject that contention. The conti nuing
wrong doctrine allows a | ater accrual date of a cause of action
“ “where the harm sustai ned by the conplaining party is not
exclusively traced to the day when the original objectionable act was
commtted” ” (Capruso v Village of Kings Point, 23 NY3d 631, 639
[ 2014] ; see EPK Props., LLC v Pfohl Bros. Landfill Site Steering
Comm, 159 AD3d 1567, 1569 [4th Dept 2018]). Here, however,
plaintiffs alleged that defendants violated plaintiff’s due process
rights by failing to properly investigate the student’s conpl ai nt
before reporting it to the prosecuting authorities, and all of the
al | eged damages arise fromthat failure. Thus, the continuing wong
doctrine is inapplicable.
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Contrary to plaintiffs’ further contention, the court properly
di sm ssed the second cause of action, for malicious prosecution. “To
obtain recovery for malicious prosecution, a plaintiff nust establish
that a crimnal proceeding was commenced, that it was termnated in
favor of the accused, that it |acked probable cause, and that the
proceedi ng was brought out of actual malice” (Martinez v City of
Schenect ady, 97 Ny2d 78, 84 [2001]; see Broughton v State of New York,
37 Ny2d 451, 457 [1975], cert denied 423 US 929 [1975]). Here, it is
undi sputed that there was “a judicial determ nation of probable cause”
in the underlying crimnal action (GQullo v Gaham 255 AD2d 975, 976
[4th Dept 1998]; see generally Hoffman v Coll eluori, 139 AD3d 900, 902
[ 2d Dept 2016], |v denied 28 NY3d 911 [2016]), which “can be overcone
only upon a showi ng of fraud, perjury or the w thholding of evidence”
(Brown v Rol and, 215 AD2d 1000, 1001 [3d Dept 1995], |v dism ssed 87
NY2d 861 [1995]; see Gullo, 255 AD2d at 976), and the conplaint fails
to all ege such conduct. 1In addition, the docunentary evidence
establ i shes that defendants nmerely “furnished information to | aw
enforcenment authorities, who then exercised their own judgnment in
determ ni ng whether they should arrest and file crimnal charges
against plaintiff. It is well settled that such actions by a civilian
conplainant . . . do not render the conplainant liable for . . .
mal i ci ous prosecution” (Quigley v Gty of Auburn, 267 AD2d 978, 980
[4th Dept 1999]; see also Barrett v Watkins, 82 AD3d 1569, 1572 [3d
Dept 2011]). Consequently, the court properly disn ssed the second
cause of action pursuant to CPLR 3211 (a) (1).

Furthernore, pursuant to Education Law 8 1128 (4), defendants are
entitled to imunity fromliability for their good faith conpliance
with the mandatory reporting requirenents of section 1126. Here, the
docunentary evidence submtted by defendants established that they
acted reasonably and in good faith in transmtting the report of child
abuse in an educational setting, and thus the court properly concl uded
that they are entitled to statutory immunity.

W reject plaintiffs’ contention that the court erred in
dism ssing the third cause of action, alleging negligent training and
supervision. W are cognizant of our duty on a notion to dismiss to
“accept the facts as alleged in the conplaint as true, accord
plaintiffs the benefit of every possible favorable inference, and
determ ne only whether the facts as alleged fit within any cogni zabl e
| egal theory” (Leon v Martinez, 84 Ny2d 83, 87-88 [1994]), and that
the issue “ ‘[wjhether a plaintiff can ultinately establish its
all egations is not part of the calculus in determning a notion to
dismss’ ” (Cortlandt St. Recovery Corp. v Bondernman, 31 NY3d 30, 38
[2018] ). Nevertheless, although “it is axiomatic that a court nust
assunme the truth of the conplaint’s allegations, such an assunption
must fail where there are conclusory allegations |acking factua
support . . . Indeed, a cause of action cannot be predicated solely on
mere conclusory statenments . . . unsupported by factual allegations”
(Mller v Allstate Indem Co., 132 AD3d 1306, 1307 [4th Dept 2015]
[internal quotation marks omtted]; see McFadden v Schnei derman, 137
AD3d 1618, 1619 [4th Dept 2016]). Here, the only factual allegations
in the third cause of action concern the actions of other defendants
not involved in this appeal; therefore, plaintiffs’ conclusory
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all egations with respect to defendants fail to state a valid cause of
action for negligent training and supervision agai nst them (see More
v First Fed. Sav. & Loan Assn. of Rochester, 237 AD2d 956, 957 [4th
Dept 1997]; cf. Kerzhner v (A4S Govt. Solutions, Inc., 138 AD3d 564,
565 [1st Dept 2016]; see generally Sclar v Fayetteville-Mnlius Sch.
Dist., 300 AD2d 1115, 1115 [4th Dept 2002], |v denied 99 Ny2d 510

[ 2003]) .

In addition, the third cause of action is time-barred i nasnuch as
t hat cause of action accrued on Decenber 28, 2015, i.e., the date on
which plaintiff was arrested, and the sumons and conpl ai nt was not
filed until after the statute of limtations for that cause of action
had run (see Education Law 8§ 3813 [2]; General Municipal Law § 50-i
[1] [c]; see generally CPLR 304 [a]).

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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Appeal and cross appeal from an order and judgnent (one paper) of
the Suprene Court, Oneida County (Sanmuel D. Hester, J.), entered June
21, 2017. The order and judgment granted in part the notion of
def endant for sunmmary judgnment di sm ssing the conplaint and decl ared
that plaintiffs may make certain inprovenments to an easenent.

It is hereby ORDERED that the order and judgnent so appeal ed from
i's unani nously reversed on the | aw wi thout costs, the declaration is
vacated, the notion is denied in its entirety and the conplaint is
rei nst at ed.

Menmor andum  Def endant appeals and plaintiffs cross-appeal from
an order and judgment, which declared that plaintiffs may repair and
i nprove an easenent subject to certain conditions and granted
defendant’s notion for sunmary judgnment di sm ssing the conplaint
except to that extent.

The parties are nei ghbors. Defendant owns a private access road
that extends fromthe nearest public road, past the entrance to
plaintiffs’ driveway. Between defendant’s private road and the
entrance to plaintiffs’ driveway is a narrow strip of unpaved | and,
whi ch defendant also owns. Plaintiffs have an easenent over the
private road and the strip of land, both of which they need to use in
order to access their driveway and property. The strip of |and,
however, deteriorated over tine, resulting in an el evation
differential that has caused vehicles entering plaintiffs’ property to
scrape their undercarriages when they cross fromthe easenent to the
driveway. Plaintiffs approached defendant about paving the strip to
all ow for snooth access to the driveway by vehicles. Defendant raised
concerns that paving the strip would cause water to drain onto his
property, pool there, and freeze during the winter nonths, creating a
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hazardous condition. Plaintiffs refused to discuss defendant’s
concerns. Instead, plaintiffs contracted to have the strip paved, and
def endant had the asphalt renoved the day after it was installed.

Plaintiffs conmenced this action seeking noney damages in the
amount of $1, 300, punitive damages, a pernmanent injunction restraining
defendant frominterfering with future mai ntenance and repair of the
easenment, and costs and attorneys’ fees. Defendant noved for summary
j udgnment dismissing the conplaint. After searching the record,
Suprene Court *adjudged and declared that plaintiffs nmay nmake
i nprovenents to the easenent to correct the inpedinent to reasonabl e
access to the driveway on their |land,” subject to conditions: “[T]hey
may meke inprovenents to the easenent as necessary to correct the
i npedi ment to reasonabl e access to the driveway on their land. Their
right is conditioned on the inprovenents being done in a fashion that
will not cause water to pool on the easenment or increase the anmount of
wat er that has pooled historically. A further condition is that the
i nprovenents are to be only as nuch as necessary to change the grade
to allow ordinary vehicles from scrapi ng when entering and exiting the
driveway, but in any event, may not exceed the di nensions of the
previ ous inprovenent.” The court otherw se granted the notion and
di sm ssed the conplaint except to that extent. W conclude that the
court erred, and we therefore reverse the order and judgnent, vacate
the declaration, deny the notion in its entirety, and reinstate the
conpl ai nt .

A party’s right of passage over an easenent carries with it the
‘right to maintain it in a reasonable condition for such use’ ”
(lIckes v Buist, 68 AD3d 823, 824 [2d Dept 2009]; see School man v
Mannone, 226 AD2d 521, 521-522 [2d Dept 1996]). The right to repair
and mai ntain an easenent includes “the right to carry out work as
necessary to reasonably permt the passage of vehicles and, in so
doing, to ‘not only renove inpediments but supply deficiencies in
order to construct [or repair] a suitable road’” ” (Lopez v Adans, 69
AD3d 1162, 1163-1164 [3d Dept 2010], quoting M ssionary Socy. of
Sal esi an Congregation v Evrotas, 256 NY 86, 90 [1931]; see Ickes, 68
AD3d at 823-824; Bilello v Pacella, 223 AD2d 522, 522 [2d Dept 1996]).

The right to repair and maintain, however, is “limted to those
actions ‘necessary to effectuate the express purpose of [the]
easenent’ ” (Lopez, 69 AD3d at 1164; see Al brechta v Broone County

| ndus. Dev. Agency, 274 AD2d 651, 652 [3d Dept 2000]), and thus the
wor k perfornmed nust not “materially increase the burden of the
servient estate[] or inpose new and additional burdens on the servient
estate[]” (Lopez, 69 AD3d at 1164; see Shuttle Contr. Corp. v

Pei kari an, 108 AD3d 516, 517 [2d Dept 2013]). Relatedly, the servient
| andowner has a “corresponding right[] ‘to have the natural condition

of the terrain preserved, as nearly as possible’ . . . and ‘to insist
that the easenent enjoyed shall renmain substantially as it was at the
time it accrued, regardl ess of whether benefit or danage will result

froma proposed change’ (Lopez, 69 AD3d at 1164).

Def endant contends on his appeal that the court erred in
searching the record and entering a declaratory judgnent in
plaintiffs’ favor. W agree. As an initial matter, although
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plaintiffs did not seek declaratory relief, the court has the
authority to “grant any type of relief within its jurisdiction
appropriate to the proof whether or not demanded, inposing such terns
as may be just” (CPLR 3017 [a]; see Buttonwood Ltd. Partnership v

Bl ai ne, 37 AD3d 910, 912 [3d Dept 2007]). W conclude, however, that
t he declaration was not appropriate given the evidence presented here.
First, although the declaration refers to an “inpedinment” in the
driveway, plaintiffs do not seek to renpve any inpedi nents, and there
is no record evidence of inpedinents. Rather, plaintiffs seek to
supply deficiencies by paving over an unpaved strip of land within the
easenent. Second, although the declaration requires that any

i nprovenents be nade “so as not to cause water to pool on the easenent
or increase the amount of water that has pooled historically,” that
does not speak to defendant’s concern. Defendant is concerned with
wat er pooling on portions of his property adjacent to the easenent,

not with water pooling on the easenent itself. There is, noreover, no
evi dence that water historically pooled on the portions of defendant’s
property adjacent to the easenent, and it is the pooling of water
there that defendant seeks to prevent. Third, although the
declaration limts the right to nake i nprovenents to those “necessary
to change the grade to allow ordinary vehicles from scrapi ng when
entering and exiting the driveway,” the use of the word “ordinary” is
problematic. Plaintiff Mchael J. Tarsel testified that his truck
does not scrape on the driveway, but his wife's Mercedes does, and
that a sports car would be unable to enter or exit the driveway. W
do not believe that a truck is I ess “ordinary” than a Mercedes or a
sports car. In summary, the declaration contains flaws that the
respective parties could exploit in order to assert rights greater
than they have with respect to the property at issue. W therefore
concl ude that the declaration nmust be vacat ed.

Def endant’ s further contention on his appeal that the action is
frivolous is not properly before us because it was not raised before
the trial court (see generally G esinski v Town of Aurora, 202 AD2d
984, 985 [4th Dept 1994]). In any event, that contention is wholly
wi thout nmerit.

Plaintiffs contend on their cross appeal that the court erred in
granting in part defendant’s notion for summary judgnent disn ssing
the conplaint. W agree. The record establishes that the inprovenent
to the easenent was present for |ess than 24 hours, and there is no
evi dence of precipitation during that period. Furthernore, defendant
conceded in his deposition testinony that it would be inpossible to
know how t he i nprovenent woul d have affected drai nage on his property.
Def endant thus failed to establish that he had a right to renove the
i mprovenent because the inprovenent woul d have inposed a burden on his
property in the manner that he described (see generally Lopez, 69 AD3d
at 1163-1164). Inasmuch as defendant failed to nmeet his initia
burden on summary judgnent, the court should have denied his notion in
its entirety without regard to the sufficiency of plaintiffs’
opposition papers (see Wnegrad v New York Univ. Med. Cr., 64 Ny2d
851, 853 [1985]).
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Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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Appeal froma judgnent of the Cattaraugus County Court (Ronald D
Ploetz, J.), rendered March 7, 2016. The judgnent convicted
def endant, upon a jury verdict, of murder in the second degree,
tanpering with physical evidence and crim nal possession of a weapon
in the second degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously nodified on the law by directing that the sentence inposed
on count five of the indictnment shall run concurrently with the
sent ence i nposed on count two of the indictnent, and as nodified the
judgment is affirmed.

Menor andum  Def endant appeals froma judgnent convicting him
following a jury trial of nmurder in the second degree (Penal Law
8§ 125.25 [1]), tanpering with physical evidence (8 215.40 [2]), and
crimnal possession of a weapon in the second degree (8 265.03 [1]
[b]). Viewing the evidence in the |ight nost favorable to the People
(see People v Contes, 60 NY2d 620, 621 [1983]), we conclude that the
evidence is legally sufficient to support the conviction.

Wth respect to the conviction of murder in the second degree,
t he Peopl e presented a witness who testified that defendant directed
the witness to pick up the victimand drive the victim defendant, and
another witness to a renote | ocation, and that defendant and the
victimwere outside the vehicle when the victimwas shot and kill ed.
Al t hough there was conflicting testinony whether additional persons
were present with defendant and the victimat the tinme of the
shooting, at |least one witness testified that the only two individuals
outside of the vehicle at the tine of the shooting were the victimand
defendant. That defendant was present at the scene was al so supported
by DNA evidence. A witness also testified that defendant attenpted to
conceal the victims body after the shooting. Thus, contrary to



- 2- 1011
KA 16- 00382

defendant’s contention, the evidence is legally sufficient to
establish that defendant fatally shot the victim (see generally People
v Green, 74 AD3d 1899, 1900 [4th Dept 2010], lv denied 15 NY3d 852
[2010]), and that defendant did so with an intent to kill (see
general ly People v Broadnax, 52 AD3d 1306, 1307 [4th Dept 2008], Iv
deni ed 11 NY3d 830 [2008]). Moreover, County Court charged the jury
that it could find defendant guilty on a theory of accessoria
liability (see People v Meehan, 229 AD2d 715, 718 [3d Dept 1996], Iv
deni ed 89 Ny2d 926 [1996]) and, even if the evidence is insufficient
to establish that defendant shot and killed the victim there is
sufficient evidence that he at |east “shared a ‘comunity of purpose’
with” the shooter (People v Allah, 71 NY2d 830, 832 [1988]; see People
v Val dez, 170 AD2d 190, 190 [1st Dept 1991], Iv denied 77 NY2d 1001

[ 1991], reconsideration denied 78 NY2d 976 [1991]). W therefore
conclude that there is sufficient evidence whereby “the jury .

could fairly find that defendant either shot [the victim or .o
participated in the planning to kill himand shared the intent of the
shooter to do so” (People v Whatl ey, 69 Ny2d 784, 785 [1987]).

Def endant contends that the evidence is legally insufficient to
establish that he commtted tanpering with physical evidence inasnuch
as the People failed to establish that defendant successfully hid the
victims body. W reject that contention. “Regardless of whether the
def endant is successful in suppressing the evidence, once an act of
conceal ment is conpleted with the requisite nens rea, the offense of
tanperi ng has been conmtted” (People v Eagl esgrave, 108 AD3d 434, 434
[ 1st Dept 2013], |v denied 21 Ny3d 1073 [2013]; see People v Hafeez,
100 Ny2d 253, 259-260 [2003]). Here, the evidence the People
subm tted established that defendant directed the codefendant to exit
the vehicle to hel p himdispose of the body and that defendant and the
codef endant, after donning gloves, lifted the body over a guardrai
and deposited it in a grassy area on the other side. That evidence is
sufficient to establish that defendant conpleted an act of conceal nent
with the requisite nens rea, notwi thstanding the fact that, in the
[ ight of day, the body remai ned visible.

We al so conclude that the evidence is legally sufficient with
respect to defendant’s conviction of crimnal possession of a weapon
in the second degree. The People presented testinony establishing
t hat def endant possessed a |oaded firearmand intentionally fired it
at the victim(see e.g. People v CGonzal ez, 193 AD2d 360, 361 [1lst Dept
1993]; People v Cola, 136 AD2d 557, 557 [2d Dept 1988], |v denied 71
NY2d 893 [1988]).

Furthernore, viewing the evidence in light of the elenents of the
crinmes as charged to the jury (see People v Danielson, 9 NY3d 342, 349
[ 2007] ), we conclude that the verdict is not agai nst the weight of the
evi dence (see generally People v Bl eakl ey, 69 Ny2d 490, 495 [1987]).
Even assum ng, arguendo, that a different verdict woul d not have been
unr easonabl e, we cannot conclude “ ‘that the jury failed to give the
evi dence the weight it should be accorded” ” (People v Ray, 159 AD3d
1429, 1430 [4th Dept 2018], |v denied 31 NY3d 1086 [2018]; see
general ly Bl eakl ey, 69 Ny2d at 495). To the extent that defendant
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contends that the People s witnesses were not credible, “the jury was
in the best position to assess the credibility of the w tnesses”
(People v Chelley, 121 AD3d 1505, 1506 [4th Dept 2014], |v denied 24
NY3d 1218 [2015], reconsideration denied 25 NY3d 1070 [2015] [internal
guotation marks omtted]), and we perceive no reason to reject the
jury’'s credibility determ nations.

Def endant’ s contention that the court erred in denying his notion
for a mstrial is without nmerit, and the court did not abuse its
di scretion in denying the notion (see People v Otiz, 54 Ny2d 288, 292
[ 1981]; People v Garner, 145 AD3d 1573, 1574 [4th Dept 2016], |v
deni ed 29 NY3d 1031 [2017]). The court instructed the jury to
di sregard any nonresponsive answers of the witness (see People v
Johnson, 118 AD3d 1502, 1503 [4th Dept 2014], Iv denied 24 NY3d 1120
[ 2015]), and the court repeatedly adnoni shed the witness to stop
gi vi ng nonresponsi ve answers. Contrary to defendant’s further
contention, the court did not abuse its discretion in sustaining the
prosecutor’s objection that defense counsel’s line of questioning was
repetitive and in intervening thereafter to nove the cross-exam nation
al ong (see People v Riddick, 251 AD2d 517, 518 [2d Dept 1998], Iv
deni ed 92 Ny2d 951 [1998]; see also People v Mles, 157 AD3d 641, 642
[ 1st Dept 2018], Iv denied 31 NYy3d 1015 [2018]; see generally Del aware
v Van Arsdall, 475 US 673, 679 [1986]).

Def endant’ s contentions regardi ng prosecutorial m sconduct are
unpreserved for our review (see People v Machado, 144 AD3d 1633, 1635
[4th Dept 2016], |v denied 29 NYy3d 950 [2017]; People v Love, 134 AD3d
1569, 1570 [4th Dept 2015], lv denied 27 NY3d 967 [2016]; People v
Smth, 32 AD3d 1291, 1292 [4th Dept 2006], |v denied 8 NY3d 849
[2007]). In any event, we conclude that defendant’s contentions are
W thout nmerit inasnuch as “none of the alleged m sconduct by the
prosecutor was so egregious as to deprive defendant of a fair trial”
(People v Swan, 126 AD3d 1527, 1527 [4th Dept 2015], |v denied 26 Ny3d
972 [2015]; see People v Everson, 158 AD3d 1119, 1122 [4th Dept 2018],
| v deni ed 31 Ny3d 1081 [2018], reconsideration denied 31 Ny3d 1147
[ 2018]).

The record is insufficient to establish that defendant’s tria
was affected by an alleged violation of defendant’s right to counsel
on the ground that |aw enforcement officers Iistened to at |east three
phone calls between defendant and defense counsel, or that defense
counsel was ineffective for failing to seek a hearing on that natter.
Al t hough the conduct of those | aw enforcenent officers is alarmng,
t he appropriate vehicle for challenging that conduct is a CPL 440.10
notion i nasmuch as defendant’s contention concerns matters outside the
record on appeal (see People v McLean, 15 NY3d 117, 121 [2010]).

W agree with defendant, however, that the sentence is illega
insofar as the court directed that the sentence inposed for crimna
possessi on of a weapon in the second degree shall run consecutively to
the sentence inposed for nmurder in the second degree (see People v
Ransey, 59 AD3d 1046, 1048 [4th Dept 2009], |v denied 12 NY3d 858
[ 2009] ; People v Fuentes, 52 AD3d 1297, 1300 [4th Dept 2008], Iv
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denied 11 Ny3d 736 [2008]). As the People correctly concede, “the
sentence on the nurder conviction should run concurrently with the
sentence on the weapon possession conviction that requires unl awf ul
intent (Penal Law 8 265.03 [1] [b]), because the latter offense was
not conplete until defendant shot the victin{]” (People v Service, 126
AD3d 638, 639 [1st Dept 2015], Iv denied 27 Ny3d 1006 [2016]; see
People v Wight, 19 NY3d 359, 363 [2012]; People v Houston, 142 AD3d
1397, 1399 [4th Dept 2016], |v denied 28 NY3d 1146 [2017]). W
therefore nodify the judgnent accordingly. As nodified, the sentence
is not unduly harsh or severe.

We have consi dered defendant’s remai ni ng contention, and concl ude
that it does not warrant reversal or further nodification of the
j udgnent .

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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Appeal froma judgnent of the Ol eans County Court (Janes P.
Punch, J.), rendered July 25, 2016. The judgnment convicted defendant,
upon a jury verdict, of pronoting prison contraband in the first
degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals from a judgnent convicting him
upon a jury verdict, of pronoting prison contraband in the first
degree (Penal Law § 205.25 [2]). Defendant contends that he was
deni ed due process of |aw because the nental conpetency exam nation
reports prepared by two psychiatric exam ners pursuant to an order of
County Court failed to conply with the requirenments of CPL article
730. We reject that contention. The exam nation reports submtted to
the court pursuant to CPL 730.20 and 730.30 were made by psychiatric
exam ners as defined by CPL 730.10 (7). Each report includes the
opi nion of the psychiatric exam ner that defendant is not an
i ncapaci tated person and that he is able to cooperate with his |awer
and participate in his defense, and each report sufficiently states
the nature and extent of the exami nation (see CPL 730.10 [8]).

Al t hough one of the reports is typewitten on plain paper rather than
on the standardized form we conclude that where, as here, the report
conmuni cates all of the information essential to enable the court to
make a full and inpartial determ nation of defendant’s nental

capacity, the deviation in format is not substantial (see People v
Carkner, 213 AD2d 735, 739 [3d Dept 1995], |v denied 85 Ny2d 970

[ 1995], Iv denied 86 Ny2d 733 [1995]; cf. People v Meurer, 184 AD2d
1067, 1068 [4th Dept 1992], Iv dism ssed 80 Ny2d 835 [1992], |v denied
80 Ny2d 907 [1992]; People v Wiysong, 175 AD2d 576, 577 [4th Dept
1991]; People v Lowe, 109 AD2d 300, 303-304 [4th Dept 1985], |v denied
67 NY2d 653 [1986]). Furthernore, the alleged factual errors
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contained in one of the reports are harm ess m sstatenents that were
not relevant to the issue of defendant’s nental capacity and
conpetency to stand trial. Inasnmuch as the exam nation reports
substantially conply with the requirements set forth in CPL article
730, we concl ude that defendant was not deni ed due process.

View ng the evidence in light of the elenents of the crinme as
charged to the jury (see People v Danielson, 9 NY3d 342, 349 [2007]),
we reject defendant’s further contention that the verdict is against
t he wei ght of the evidence (see generally People v Bl eakley, 69 Ny2d
490, 495 [1987]). “The resolution of credibility issues by the jury
and its determ nation of the weight to be given to the evidence are
accorded great deference” (People v Wallace, 306 AD2d 802, 802 [4th
Dept 2003]). Contrary to defendant’s contention, the jury was
entitled to credit the testinmony of the correction officer who
di scovered the shank during a search of defendant’s person and to
reject the version of the incident set forth by defendant (see People
v Morrison, 48 AD3d 1044, 1045 [4th Dept 2008], |v denied 10 NY3d 867
[ 2008]) .

Def endant’ s contention that the court abused its discretion in
its Sandoval ruling is not preserved for our review (see CPL 470.05
[2]). [In any event, we conclude that the court did not abuse its
di scretion in permtting the People to cross-exam ne defendant about
the facts underlying a prior conviction for crimnal contenpt in the
first degree. The court “properly balanced the appropriate factors”
(People v Larkins, 153 AD3d 1584, 1585 [4th Dept 2017], |v denied 30
NY3d 1061 [2017]) and determ ned that the probative value of the
evidence to be adm tted outweighed the risk of unfair prejudice to
def endant (see generally People v Sandoval, 34 Ny2d 371, 377 [1974]).

Finally, defendant’s sentence is not unduly harsh or severe.

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprene Court, N agara County (Sara
Shel don, A.J.), entered Septenber 29, 2017. The order, insofar as
appeal ed from granted that part of the notion of defendants Matthew
J. Sile and James W Sile seeking summary judgnment disnm ssing the
conplaint of plaintiff Mchael L. Glkerson agai nst them

It is hereby ORDERED t hat the order insofar as appealed fromis
reversed on the | aw without costs, that part of the notion of
defendants Matthew J. Sile and James W Sile for summary judgnent
di sm ssing the conplaint against themis denied, and the conpl ai nt
agai nst themis reinstated.

Menorandum Plaintiffs Mchael L. Gl kerson and Anber M
Tal ari co conmenced separate negligence actions agai nst the sane
def endants, seeking to recover damages for injuries that they
sustained in a nultivehicle accident. Defendant Matthew J. Sile
(Matthew) was driving a pick-up truck owned by his father, defendant
Janes W Sile (collectively, Sile defendants), when the truck was
broadsided in an intersection by a vehicle driven by defendant Jason
L. Buck. Wen Buck’s vehicle collided with Matthew s truck, the truck
flipped over and subsequently collided with GIkerson's notorcycl e,
causing injuries to Gl kerson and his passenger, Talarico. Defendant
Ashl ey E. Evans was traveling in a vehicle behind plaintiffs’
notorcycle. In each action, the Sile defendants noved for summary
j udgment di smssing the conplaint and cross clains against themon the
grounds that Matthew was not negligent in his operation of the truck
and that Buck’s conduct was the sole proxi mate cause of the accident.
In appeal No. 1, G| kerson appeals froman order that, inter alia,
granted that part of the notion seeking summary judgnment di sm ssing
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his conplaint against the Sile defendants. 1In appeal No. 2, Talarico
appeals froman order that, inter alia, granted that part of the

noti on seeking summary judgnent dism ssing her conplaint against the
Sile defendants. W reverse the orders in both appeals insofar as
appeal ed from

We agree with plaintiffs that Suprenme Court erred in dism ssing
their conplaints against the Sile defendants. Although plaintiffs do
not di spute that Buck was negligent in violating the Vehicle and
Traffic Law or that Matthew had the right-of-way as he proceeded
straight through the intersection, it is well settled that “ ‘there
may be nore than one proximate cause of [a collision]”™ 7 (Harris v
Jackson, 30 AD3d 1027, 1028 [4th Dept 2006]; see Cooley v Urban, 1
AD3d 900, 900 [4th Dept 2003]). Thus, in their notions, the Sile
defendants had the initial burden of establishing as a matter of |aw
ei ther that Matthew was not negligent or that any negligence on his
part was not a proxi mate cause of the accident (see Darnley v
Randazzo, 159 AD3d 1578, 1578-1579 [4th Dept 2018]; see generally
Zuckerman v City of New York, 49 Ny2d 557, 562 [1980]). W concl ude
in both appeals that the Sile defendants failed to neet that burden
(see Deering v Deering, 134 AD3d 1497, 1498-1499 [4th Dept 2015]; see
generally Daniels v Runsey, 111 AD3d 1408, 1410 [4th Dept 2013]).

Al though “a driver who has the right[-]of[-]way is entitled to
anticipate that [the drivers of] other vehicles will obey the traffic
laws that require themto yield” (Rolls v State of New York, 129 AD3d
1638, 1638 [4th Dept 2015] [internal quotation marks omtted]), that
driver nevertheless has a “duty to exercise reasonable care in
proceedi ng through [an] intersection” (Limardi v MLeod, 100 AD3d
1375, 1376 [4th Dept 2012]), and “cannot blindly and wantonly enter an
intersection” (Deering, 134 AD3d at 1499 [internal quotation marks
omtted]; see Dorr v Farnham 57 AD3d 1404, 1405-1406 [4th Dept 2008];
Hal bi na v Brege, 41 AD3d 1218, 1219 [4th Dept 2007]). Here, by their
own subm ssions, the Sile defendants raised a triable issue of fact
whet her Matthew nmet his “duty to see what should be seen and to
exerci se reasonabl e care under the circunstances to avoid an accident”
(Deering, 134 AD3d at 1499 [internal quotation marks omtted]). The
deposition testinony of Evans and G | kerson established that they both
saw Buck’ s vehicl e approaching the intersection w thout slow ng down
and that Evans anticipated that Buck’s vehicle would go through the
stop sign and collide wwth Matthew s vehicle, which raises “a question
of fact whether [Matthew] coul d have avoi ded or otherw se nminimzed
the accident” (Margolis v Vol kswagen of Am, Inc., 77 AD3d 1317, 1320
[4th Dept 2010]; cf. Liskiewicz v Haneister, 104 AD3d 1194, 1195 [4th
Dept 2013]; Limardi, 100 AD3d at 1376; Lescenski v WIllians, 90 AD3d
1705, 1706 [4th Dept 2011], |v denied 18 NY3d 811 [2012]).

Even if, as our dissenting coll eagues conclude, the Sile
defendants net their prima facie burden on their notions, we further
conclude that Matthew s deposition testinony, subnitted by each
plaintiff in opposition to the notions, raised a question of fact.
Matthew testified that he was “[m aybe a hundred yards” past a
construction zone when his vehicle was struck, and that “[l]ess than
30 seconds. Maybe -- probably close to -- less than that. 15
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seconds, maybe” after he passed under an overpass, Mtthew heard his
girlfriend, who was a passenger in his truck, scream and thereafter,
his truck was struck on the passenger side. Notably, Mitthew s
testinmony that his girlfriend screaned prior to the collision suggests
that she, |ike both Evans and G | kerson, saw Buck’s vehicle
approaching the intersection w thout slow ng down, and that the
construction site and overpass did not obscure her vision of Buck's
vehicle. Matthew s testinony thus raises questions of fact why,
during the 100 yards and at |east 15 seconds |eading up to the
collision, he failed to see Buck’s vehicle approaching the
intersection (see Chilinski v Ml oney, 158 AD3d 1174, 1175-1176 [4th
Dept 2018]), and whether he could have acted to avoid or mninze the
accident (see Margolis, 77 AD3d at 1320). W therefore conclude that
plaintiffs raised an issue of fact in opposition to the notions.

We thus reverse the orders in both appeals insofar as appeal ed
from deny those parts of the notions seeking summary judgnent
di sm ssing the conplaints against the Sile defendants, and reinstate
t he conpl ai nts agai nst t hem

Al'l concur except Peraporto, J.P., and Carni, J., who dissent and
vote to affirmin the foll owi ng nenorandum W respectfully dissent
in both appeal s i nasnuch as we conclude that Suprenme Court properly
granted the notions of defendants Matthew J. Sile (Matthew) and Janes
W Sile (Janes) (collectively, Sile defendants) for summary judgnment
di sm ssing the conplaints and all cross clains against them W would
therefore affirmthe order in each appeal.

It is undisputed that the Sile defendants’ subm ssions in support
of their notions established that Matthew was driving westbound and
passi ng beneath a split highway overpass in a pick-up truck owned by
his father, Janes, when the truck was broadsided in an intersection on
the other side of the overpass by a southbound vehicle driven by
def endant Jason L. Buck, who di sregarded one or nore of his
obligations to stop at the stop sign on his intersecting roadway and
yield the right-of-way to Matthew s truck (see Vehicle and Traffic Law
§ 1142 [a]). Wen Buck’s vehicle collided with Matthew s truck, the
truck flipped over and subsequently collided with an eastbound
nmot orcycl e operated by plaintiff Mchael L. G 1|kerson, causing
injuries to Glkerson and his passenger, plaintiff Arber M Tal ari co.

We conclude that the Sile defendants nmet their initial burden in
each notion of establishing as a matter of |aw that Matthew was not
negligent. The fact that Matthew, as the driver with the
right-of-way, was entitled to anticipate that Buck woul d obey the
traffic laws that required himto yield to Matthew “d[id] not absol ve
[ Matt hew] of the duty to exercise reasonable care in proceeding
through the intersection,” but “there is no evidence in this case that
[ Matthew] failed to exercise such care” (Limardi v MLeod, 100 AD3d
1375, 1376 [4th Dept 2012]). Matthew was operating the truck in
accordance with the rules of the road and at an appropri ate speed, and
he was paying proper attention to the roadway and everything el se that
was visible in front of the truck, when Buck’s vehicle suddenly and
unexpectedly broadsided the truck in the intersection before Mtthew
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had any tinme to react (see id.). The Sile defendants thus established
that Matthew, as “ ‘a driver with the right-of-way who ha[d] only
seconds to react to a vehicle that . . . failed to yield,” ” was
“‘not . . . negligent for failing to avoid the collision’ (Penda v
Duval I, 141 AD3d 1156, 1157 [4th Dept 2016]; see Vazquez v New York
City Tr. Auth., 94 AD3d 870, 871 [2d Dept 2012]).

”

In concluding that the Sile defendants’ own papers raise an issue
of fact whether Matthew could have avoi ded or otherwi se mnimzed the
accident, the majority relies on the deposition testinony of G| kerson
and defendant Ashley E. Evans, who was in a vehicle behind G| kerson's
not orcycl e, which established that they both saw Buck’s vehicle
approaching the intersection w thout slow ng down and that Evans
antici pated that Buck’s vehicle would go through the stop sign and
collide with Matthew s truck. The majority’ s reliance on that
testinmony is msplaced. G I kerson and Evans were driving eastbound
wi th unobstructed views of the southbound roadway upon whi ch Buck was
traveling, i.e., on the near side of the highway overpass fromthe
vant age point of G lkerson and Evans. WMatthew, however, was driving
in the opposite, westbound direction while passing beneath the
overpass with a bermsloping up to the highway on his right before
arriving at the intersection with the southbound roadway upon which
Buck was traveling, i.e., on the far side of the overpass from
Matt hew s perspective. Thus, given these vastly different views of
t he sout hbound roadway, the majority’s assertion that the testinony of
G | kerson and Evans raises an issue of fact whether Matthew too shoul d
or could have seen Buck’s vehicle approaching the intersection “ ‘is
based on speculation and is insufficient to defeat a notion for
summary judgnent’ ” (Wallace v Kuhn, 23 AD3d 1042, 1043 [4th Dept
2005]).

We further conclude that plaintiffs failed to neet their burden
in opposition to the Sile defendants’ prima facie showwng. Plaintiffs
failed to offer any expert, photographic, or other conpetent evidence
sufficient to raise an issue of fact whether Matthew coul d have
avoi ded the accident and, therefore, plaintiffs’ contentions in that
regard are specul ati ve and unsupported by the record (see Limardi, 100
AD3d at 1376; Maloney v Ni ewender, 27 AD3d 426, 427 [2d Dept 2006]).
Plaintiffs submtted no photographi c evidence showi ng Matthew s vi ew
as he approached the intersection; instead, plaintiffs referenced the
phot ographs that were submtted by the Sile defendants in support of
their notions, which do not substantiate plaintiffs’ assertion that
Mat t hew had an unobstructed view of the southbound roadway upon which
Buck was traveling. Further, we disagree with the majority that the
deposition testinony of Matthew that was submtted by plaintiffs in
opposition to the notions raises an issue of fact whether Matthew
coul d have done sonething to avoid the accident. Matthew did not
testify that he had an unobstructed view of the southbound roadway
(cf. Chilinski v Maloney, 158 AD3d 1174, 1175 [4th Dept 2018]);
rather, he estimated that w thin about 15 seconds or 100 yards of
passi ng beneath the split highway overpass at an appropriate speed of
approximately 35 mles per hour, his truck was suddenly struck from
the right by Buck’s vehicle, which Matthew never saw prior to the
collision. Plaintiffs offered no expert affidavit evidence to support
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their assertion that Matthew s view, speed, and distance fromthe
intersection was sufficient to observe Buck’s vehicle and take evasive
action, and the unsubstantiated and specul ative assertions in the
affirmations of plaintiffs’ attorneys in that regard are insufficient
(see Yelder v Walters, 64 AD3d 762, 765 [2d Dept 2009]; Jenkins v

Al exander, 9 AD3d 286, 288 [1lst Dept 2004]). Wile the majority
asserts that the fact that Matthew s girlfriend, who was a passenger
in his truck, screamed prior to the collision suggests that Matthew
had a sufficient view and tinme to observe Buck’s vehicl e approaching
the intersection and to take evasive action, that assertion |acks
merit inasnmuch as Matthew testified that the collision occurred
“imediate[ly],” i.e., “a split second,” after his girlfriend s
scream In our view, “[s]peculation regarding evasive action that

[ Mat t hew] shoul d have taken to avoid a collision, especially when

[ Matt hew] had, at nost, [only] seconds to react, does not raise a
triable issue of fact” (Penda, 141 AD3d at 1157 [internal quotation
marks omtted]).

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprenme Court, N agara County (Ral ph
A. Boniello, Ill, J.), entered August 10, 2017. The order, insofar as
appeal ed from denied the notion of plaintiff for partial sunmary
j udgnment, granted the cross notion of defendant Vincent Cerrone for
summary judgnment and granted in part the cross notion of defendant
Mark Cerrone, Inc., for sunmary judgment.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the | aw by denyi ng def endant Mark Cerrone,
Inc.”s cross notion in its entirety and reinstating the first cause of
action against it, and as nodified the order is affirmed w thout
costs.

Menorandum Plaintiff comenced this action seeking damages for
injuries that he allegedly sustained while performng fram ng work at
a residential construction project. At the tinme of the accident,
plaintiff fell through a hole in the ground | evel subfloor that had
been created for the installation of basenment stairs. Vincent Cerrone
(def endant) owned the property and hired various contractors to
conplete different portions of the work. Plaintiff was enployed by a
nonparty contractor that had been hired by defendant to conplete the
fram ng portion of the project. Several enployees of defendant Mark
Cerrone, Inc. (M), of which defendant was part owner, genera
superintendent, and vice president, also conpleted work on vari ous
aspects of the project. Plaintiff asserted causes of action against
def endant and MCI for common-| aw negligence and viol ati ons of Labor
Law 88 200, 240 (1), and 241 (6). Plaintiff now appeals from an order
that denied his notion for summary judgnent on defendants’ liability
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under Labor Law 88 240 (1) and 241 (6), granted defendant’s cross
nmotion for summary judgnment di sm ssing the anended conpl ai nt agai nst
him and granted in part MCl’s cross notion for summary judgnent and
di sm ssed the Labor Law 8§ 240 (1) cause of action against it.

Contrary to plaintiff’s contention, we conclude that Suprene
Court properly granted defendant’s cross notion with respect to the
causes of action under Labor Law 88 240 (1) and 241 (6). “Labor Law
88 240 (1) and 241 (6) exenpt fromliability owners of one[-] and
two-famly dwellings who contract for but do not direct or control the
work . . . , i.e., honeowners of such dwellings who do not give
specific direction as to howthe injured plaintiff was to acconplish
the injury-produci ng work” (Bausenwein v Allison, 126 AD3d 1466, 1467
[4th Dept 2015] [internal quotation marks omtted]; see Ledwin v
Auman, 60 AD3d 1324, 1325 [4th Dept 2009]). Here, defendant net his
initial burden of establishing as a matter of |aw that neither he nor
any MCl enpl oyee acting as his agent “directed or controlled the
nmet hods and neans of plaintiff’s work” (Pareja v Davis, 138 AD3d 615,
615 [1st Dept 2016]). |In support of his cross notion, defendant
subnmitted his own deposition, in which he testified that he was in
Australia at the tinme of plaintiff’s accident. Furthernore, he
subm tted other deposition testinony establishing that plaintiff’s
enpl oyer, who is not a party to this action, instructed plaintiff on
how to conplete the work, and about workplace safety. In response,
plaintiff failed to raise an issue of fact.

We reject plaintiff's further contention that defendant’s freedom
fromliability under Labor Law 88 240 (1) and 241 (6) necessarily
inplicates MCl’s liability thereunder, and therefore reject the
contention that the court erred in denying that part of his notion
seeki ng sunmary judgnent with respect to MCl's liability under those
sections of the Labor Law. Defendant effectively acted as his own
general contractor, and that fact “ ‘[does] not bar application of the
single-fam |y honeowner exenption [because he] did not control or
direct the nmethod or manner of the work being perfornmed by plaintiff
at the time of the injury’ ” (MNabb v Oot Bros., Inc., 64 AD3d 1237,
1239 [4th Dept 2009]). The issue whether MCl is subject to liability
under Labor Law 88 240 (1) or 241 (6) as a contractor or an agent is
an entirely separate question fromdefendant’s personal liability.

That defendant did not control plaintiff’s work does not automatically
require a finding that MCl nust have controlled it, and therefore does
not require granting plaintiff’s notion for partial sumary judgnent
regardi ng the section 240 (1) and 241 (6) causes of action against

MCI .

W agree with plaintiff, as MCl correctly concedes, that the
court erred in determning that plaintiff was not engaged in an
activity protected under Labor Law 8§ 240 (1) at the tine of the
acci dent (see McKay v Weden, 148 AD3d 1718, 1719 [4th Dept 2017]).
Further, in light of that determ nation, and the fact that M
correctly conceded in its brief and at oral argunment that questions of
fact exist with respect to whether it had the requisite authority to
control or supervise the work, we nodify the order by denying MCl’s
cross notion in its entirety and reinstating the Labor Law § 240 (1)
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cause of action against it (see generally Harris v Hueber-Breuer
Constr. Co., Inc., 67 AD3d 1351, 1352-1353 [4th Dept 2009]).

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a judgment and order (one paper) of the Suprene
Court, Chautauqua County (Frank A Sedita, I1l, J.), entered July 5,
2017. The judgnent and order granted defendants’ notions and cross
notions for summary judgnent.

It is hereby ORDERED t hat the judgment and order so appeal ed from
is unani nously nodified on the |aw by denying in part the notion of
def endants Anthony O. Bartholomew, MD., G Jay Bishop, MD., Andrew
J. Landis, MD. and Brooks Menorial Hospital, and denying the cross
noti ons of defendants Beth Wodarek, RPA-C, Medicor Associates, Inc.,
and Medi cor Associ ates of Chautauqua, and the notion of defendant
Thomas Burns, M D., and reinstating the anended conpl ai nt agai nst
def endants Beth Wodarek, RPA-C, G Jay Bishop, MD., Andrew J.
Landis, MD., Medicor Associates, Inc., Mdicor Associates of
Chaut auqua, Brooks Menorial Hospital and Thomas Burns, MD., and as
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nodi fied the judgnment and order is affirnmed w thout costs.

Menorandum In this nmedical mal practice action, plaintiff
appeal s froma judgnent and order that granted defendants’ respective
notions and cross notions for summary judgnent dism ssing the anmended
conpl ai nt agai nst them (Kubera v Barthol omew, 56 M sc 3d 1203[ A], 2017
NY Slip Op 50845[ U [Sup C, Chautauqua County 2017]). W concl ude
that, with the exception of that part of the notion of defendants
Ant hony O Bartholomew, MD., G Jay Bishop, MD., Andrew J. Landis,
M D. and Brooks Menorial Hospital (BMH) seeking dismssal of the
anended conpl ai nt agai nst Dr. Barthol onew, Suprenme Court erred in
granting the respective notions and cross notions, and we therefore
nodi fy the judgment and order accordingly and reinstate plaintiff’s
anended conpl ai nt agai nst the remai ni ng def endants.

Thr oughout an 11-day period in March 2008, plaintiff presented to
def endant Beth Wodarek, RPA-C, several times wth various conplaints.
She di agnosed himas suffering from inter alia, sinusitis and an ear
i nfection and prescribed antibiotics. Wodarek is a physician
assi stant enpl oyed by defendants Medi cor Associates, Inc., and Medicor
Associ ates of Chautauqua (collectively, Medicor). Dr. Barthol onew,

Dr. Bishop, and Dr. Landis are physicians enpl oyed by Medicor. Also
during that tine period, plaintiff presented to the emergency room at
BWVH, where he was treated by BWH staff and defendant Thomas Burns,

M D.

Plaintiff commenced this action seeking damages for injuries that
he all egedly sustained as a result of the individual defendants’
negligence in failing to diagnose and treat a stroke that plaintiff
suffered while he was under their care, and he alleged that Medicor
and BWVH are vicariously liable for that negligence.

Dr. Barthol onew was plaintiff’s personal primary care physician
He was on vacation during the operative 11-day period and, upon his
return, he imredi ately recogni zed the signs and synptons of a stroke
and treated plaintiff accordingly. Plaintiff’s only allegation
agai nst Dr. Barthol omew was that he went on vacation w thout providing
plaintiff with adequate nmedical care in his absence. At oral argunent
of this appeal, plaintiff’s attorney conceded that there were no
vi abl e clainms against Dr. Barthol omew, and we agree. W thus concl ude
that the court properly dism ssed the anended conpl ai nt agai nst him

Wth respect to the remaini ng defendants, we concl ude that they
failed to neet their initial burden on their respective notions and
cross notions for summary judgnment and, as a result, the burden never
shifted to plaintiff to raise triable issues of fact (see generally
Al varez v Prospect Hosp., 68 NY2d 320, 324 [1986]).

“I't is well settled that, on a notion for summary judgnment, a
defendant in a medical nmal practice action bears the initial burden of
establishing either that there was no deviation or departure fromthe
appl i cabl e standard of care or that any alleged departure did not
proxi mately cause the plaintiff’s injuries” (Bagley v Rochester Gen.
Hosp., 124 AD3d 1272, 1273 [4th Dept 2015]; see Ccchino v Fan, 151
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AD3d 1870, 1871 [4th Dept 2017]). Here, the remai ning defendants
establ i shed neither. Wodarek, Dr. Landis, Dr. Bishop and Dr. Burns
failed to establish as a matter of law that they did not deviate from
t he appropriate standard of care or that their purported mal practice
di d not cause any of plaintiff’s physical injuries. As a result,

Medi cor and BIVH failed to establish as a matter of |law that they were
not vicariously liable to plaintiff.

In support of their notions and cross notions, defendants
submtted plaintiff’s records from Medicor and BVMH. I n her notes from
plaintiff’s appointnments on March 14, 19 and 21, 2008, Wodarek stated
that plaintiff presented with conplaints of, inter alia, ear pain,
si nus pain and headaches. She diagnosed himw th sinusitis and an ear
infection and prescribed antibiotics. That diagnosis persisted
despite plaintiff’s nmultiple visits, a worsening of his condition and
his visit to the energency roomof BMH on the night of March 19 into
March 20. There is no nention in any of Wodarek’s notes or the BWH
records of any signs or synptons indicative of a stroke.

Nevert hel ess, defendants al so submtted the deposition testinony
of plaintiff, two of his fam |y nenbers who acconpanied himto either
the March 19 and 21 appoi ntnents or the energency roomvisit, and the
partner of one of those famly nenbers. Plaintiff and his famly
nmenbers testified that plaintiff repeatedly conplained to Wodar ek,
BWH staff and Dr. Burns that he had suffered a stroke and that his

head was “killing [hin].” Mreover, all four individuals testified
that plaintiff was exhibiting the physical manifestations of having
suffered a stroke, i.e., facial droop, listing to one side, problens

wal ki ng, slurring of words and difficulty finding words, when he
presented to Wodarek on March 19 and 21 and when he presented to the
energency room at BMH on March 19.

Dr. Landis was Wodarek’s supervising physician and cosi gned her
notes fromthe March 19 and March 21 appointnents. Dr. Bishop handl ed
two triage nessages regarding plaintiff’s treatnment on March 20 and
21, and he stated that he would “discuss [the] case with [Wodarek].”
Plaintiff and one relative testified that, during the March 21
appoi ntment, Wodarek exited the roomfor a period of tine to discuss
the case wwth Dr. Bishop, who thereafter declined to see plaintiff.

There is no dispute that, on March 25, Dr. Barthol omew accurately
di agnosed plaintiff as having suffered a stroke. Medical records from
plaintiff’s subsequent treatnent, which were also submtted by
defendants in support of their nDtions and cross notions, establish
that, as of March 25, there was “no evidence of an evolving infarction

Changes within the left cerebral white matter were nonspecific

and felt to be representative of old infarctions” (enphasis added).
Fol | owi ng surgery, during which plaintiff suffered a “subarachnoid
henmorrhage,” i.e., a known risk of the procedure, plaintiff had
signi ficant nmedical problens, including expressive aphasia, persistent
facial droop and an inability to nove his right side.

Al t hough defendants submtted affidavits from nedi cal experts
opi ning that the individual defendants did not deviate fromthe
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standard of care and that any all eged deviation was not a proxi mte
cause of the postsurgery nedical conplications, those experts relied
solely on the synptons as docunented in the medical records of Medicor
and BVH. As noted above, those synptons are vastly different fromthe
synptons all egedly reported to the remai ni ng def endants and
denonstrated by plaintiff before the surgery. It is well settled that
experts may not rely upon disputed facts when rendering an opinion
(see Reading v Fabiano, 137 AD3d 1686, 1687 [4th Dept 2016]; Reiss v
Sayegh, 123 AD3d 787, 789 [2d Dept 2014]; see also Metcalf v

O Hal | eran, 137 AD3d 758, 759 [2d Dept 2016]). Moreover, we note that
defendants’ experts failed to address plaintiff’s contention that, had
he been tinmely diagnosed, he would not have been required to undergo
the surgery in the first place. Contrary to the contention of severa
def endants, that theory of causation was raised in the anended
conplaint, as anplified by the bills of particulars. “By ignoring the
[al | egation that the remai ning def endants’ mal practice caused
plaintiff to undergo the very surgery that caused the brain bleed],
defendant[s’'] expert[s] failed to ‘tender[ ] sufficient evidence to
denonstrate the absence of any material issues of fact” . . . as to
proxi mate causation and, as a result, [the remaining] defendant]|s]
[were] not entitled to sumary judgnent” with respect to those parts
of their respective notions and cross notions (Pullman v Silverman, 28
NY3d 1060, 1063 [2016]).

Wth respect to specific contentions of the individual remaining
defendants, we reject Dr. Bishop’s contention that he cannot be found
i abl e because he was not involved in any treatnent of plaintiff. The
evi dence established that he was involved, to sone degree, in
plaintiff’s treatnment and the expert affidavit submtted in support of
Dr. Bishop’s notion failed to address that evidence. W thus concl ude
that Dr. Bishop failed to establish that he did not deviate fromthe
standard of care or that his alleged deviations did not proximately
cause any injury to plaintiff (see e.g. James v Wrnmuth, 74 AD3d 1895,
1895 [4th Dept 2010]; S Doia v Dhabhar, 261 AD2d 968, 968 [4th Dept
1999]).

Finally, with respect to Dr. Landis, we conclude that he failed
to carry his burden of denonstrating as a matter of |aw that he
appropriately supervi sed Wodarek (see Education Law 8 6542 [1]) and
was ot herwi se not “nedically responsible” for her alleged mal practice
(10 NYCRR 94.2 [f]).

Based on our determ nation, we do not address plaintiff’s
remai ni ng contention.

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprene Court, N agara County (Sara
Shel don, A.J.), entered Decenber 7, 2017. The order, insofar as
appeal ed from granted that part of the notion of defendants Matthew
J. Sile and James W Sile seeking summary judgnment disnm ssing the
conplaint of plaintiff Anmber M Tal arico agai nst them

It is hereby ORDERED t hat the order insofar as appealed fromis
reversed on the | aw without costs, that part of the notion of
defendants Matthew J. Sile and James W Sile for summary judgnent
di sm ssing the conplaint against themis denied, and the conpl ai nt
agai nst themis reinstated.

Sanme nenorandumas in Gl kerson v Buck (—AD3d —[Dec. 21, 2018]
[4th Dept 2018]).

Al'l concur except Peraporto, J.P., and Carni, J., who dissent and
vote to affirmin the sane dissenting nenorandumas in G|l kerson v
Buck (—AD3d —[Dec. 21, 2018] [4th Dept 2018]).

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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BARBARA D. UNDERWOCD, ATTORNEY GENERAL, ALBANY ( PATRI CK A. WOODS OF
COUNSEL), FOR RESPONDENTS.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprene Court in the Fourth Judicia
Department by order of the Suprenme Court, Erie County [Paul Wjtaszek
J.], entered Decenber 22, 2017) to review a determ nation of
respondent New York State Division of Crimnal Justice Services. The
determ nati on revoked petitioner’s instructor certifications.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is dism ssed.

Menorandum  Petitioner conmenced this CPLR article 78 proceedi ng
seeking, inter alia, to annul the determ nation of respondent New York
State Division of Crimnal Justice Services (D vision) revoking his
CGeneral Topics Instructor Certification and Firearnms |nstructor
Certification (collectively, instructor certifications).

Initially, we note that, inasmuch as this proceedi ng does not
i nvol ve a substantial evidence issue, Suprenme Court erred in
transferring the proceeding to this Court (see Matter of Scherz v New
York State Dept. of Health, 93 AD3d 1302, 1303 [4th Dept 2012]; see
al so CPLR 7803 [4]; 7804 [g]). “A substantial evidence issue arises
only where a quasi-judicial hearing has been held and evidence [has
been] taken pursuant to |l aw (Scherz, 93 AD3d at 1303 [i nternal
guotation marks omtted]). Here, no hearing was held, nor was one
required by law or statute. Although the proceeding was erroneously
transferred, we will address the nmerits of petitioner’s contentions.

“Qur review of this admnistrative determnation is limted to
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whet her the determination ‘was affected by an error of |aw or was
arbitrary and capricious or an abuse of discretion ” (Matter of Erie
County Sheriff’s Police Benevolent Assn., Inc. v Howard, 159 AD3d
1561, 1562 [4th Dept 2018], quoting CPLR 7803 [3]). A determ nation
is arbitrary and capricious “when it is taken without sound basis in
reason or regard to the facts” (Matter of Thonpson v Jefferson County
Sheriff John P. Burns, 118 AD3d 1276, 1277 [4th Dept 2014]). *“An
agency’s determination is entitled to great deference . . . and, [i]f
the [reviewing] court finds that the determ nation is supported by a
rational basis, it nust sustain the determnation even if the court
concludes that it would have reached a different result” (id.
[internal quotation marks and citations omtted]).

Petitioner does not contend that the determ nation is affected by
an error of |aw and, viewi ng the record as a whole, we conclude that
the Division's determ nation to revoke petitioner’s instructor
certifications is not arbitrary and capricious or an abuse of
di scretion. The record supports the Division’ s determ nation that
each of the six bases for revocation specified in the adm nistrative
conpl aint was substanti at ed.

W have reviewed petitioner’s renmining contentions and concl ude
that none warrants annulling the determ nation.

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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Appeal froma judgnent of the Erie County Court (M chael F.
Pietruszka, J.), rendered January 30, 2012. The judgnment convicted
def endant, upon his plea of guilty, of robbery in the first degree
(three counts) and robbery in the second degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant was convi cted upon his plea of guilty of,
inter alia, three counts of robbery in the first degree (Penal Law
§ 160.15 [4]) and, as a condition of the plea, validly waived his
right to appeal (see generally People v Lopez, 6 NY3d 248, 256
[2006]). On a prior appeal fromthe judgnment, we concl uded that
County Court did not err in failing to make any yout hful offender
determ nati on because, having been convicted of an arnmed fel ony,
def endant was eligible to be adjudicated a youthful offender only if
the court determ ned that one or nore of the CPL 720.10 (3) factors
were present, and defendant had of fered no evidence of the presence of
t hose factors (People v M ddl ebrooks, 117 AD3d 1445, 1446-1447 [4th
Dept 2014]). The Court of Appeals reversed our order, holding in
pertinent part that, “when a defendant has been convicted of an arned
felony . . . pursuant to CPL 720.10 (2) (a) (ii) . . . , and the only
barrier to his or her youthful offender eligibility is that
conviction, the court is required to determ ne on the record whet her
the defendant is an eligible youth by considering the presence or
absence of the factors set forth in CPL 720.10 (3)” (People v
M ddl ebr ooks, 25 Ny3d 516, 527 [2015]). Upon remttal, County Court
determ ned on the record that defendant was not an eligible youth
because neither of the factors set forth in CPL 720.10 (3) was present
in this case and, therefore, that defendant is not eligible for a
yout hf ul of f ender adj udi cati on.
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Al t hough the valid waiver of the right to appeal did not
foreclose review of the court’s initial failure to consider
defendant’s eligibility for adjudication as a youthful offender, the
wai ver forecl oses defendant’s challenge to the court’s discretionary
determ nation that defendant is not an eligible youth inasnuch as the
court considered the CPL 720.10 (3) factors on the record before
continuing the sentence (see People v Pacherille, 25 Ny3d 1021, 1024
[ 2015] ; People v Simons, 159 AD3d 1270, 1271 [3d Dept 2018]; People v
King, 151 AD3d 1651, 1652 [4th Dept 2017], |v denied 30 NY3d 951
[2017]). The valid waiver of the right to appeal also forecloses
revi ew of defendant’s request that we exercise our interest of justice
jurisdiction to determne that the CPL 720.10 (3) factors exist and to
adj udi cate him a yout hful offender (see People v Torres, 110 AD3d
1119, 1119 [3d Dept 2013], |v denied 22 NY3d 1044 [2013]; People v
Wl son, 306 AD2d 212, 212 [1st Dept 2003], Iv denied 100 Ny2d 646
[ 2003] ; see generally Lopez, 6 NY3d at 255).

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a judgment of the Livingston County Court (Dennis S.
Cohen, J.), rendered July 24, 2014. The judgment convicted defendant,
upon a jury verdict, of burglary in the first degree (two counts),
grand larceny in the fourth degree (three counts) and unlawful
imprisonment in the first degree.

It is hereby ORDERED that the judgment so appealed from is
affirmed.

Memorandum: Defendant appeals from a judgment convicting him,
upon a Jjury verdict, of two counts of burglary in the first degree
(Penal Law § 140.30 [3], [4]), three counts of grand larceny in the
fourth degree (§ 155.30 [4], [71, [8]), and one count of unlawful
imprisonment in the first degree (§ 135.10). Contrary to defendant’s
contention, the evidence, viewed in the light most favorable to the
People (see People v Gordon, 23 NY3d 643, 649 [2014]), is legally
sufficient to support the conviction (see generally People v Bleakley,
69 NY2d 490, 495 [1987]). Contrary to defendant’s further contention,
viewing the evidence in light of the elements of the crimes as charged
to the jury (see People v Danielson, 9 NY3d 342, 349 [2007]), we
conclude that the verdict is not against the weight of the evidence
(see generally Bleakley, 69 NY2d at 495).

Defendant contends that County Court erred in refusing to
suppress statements that he made to the police after he invoked his
right to counsel. We reject that contention. The police officers who
questioned defendant testified at the suppression hearing that
defendant waived his Miranda rights and did not request an attorney.
The court did not credit defendant’s contrary testimony that he
requested counsel before or during the gquestioning (see People v
Briggs, 124 AD3d 1320, 1321 [4th Dept 2015], 1v denied 25 NY3d 1198
[2015]). “We accord great weight to the determination of the
suppression court because of its ability to observe and assess the



-2- 1076
KA 14-01339
credibility of the witnesses,” and we see no reason to disturb its
determination (id. [internal quotation marks omitted]; see People v
Andrus, 77 AD3d 1283, 1283 [4th Dept 2010], Iv denied 16 NY3d 827
[20117) .

Defendant did not object to any of the alleged instances of
prosecutorial misconduct during the prosecutor’s opening and closing
statements or during cross-examination of a defense witness, and
therefore defendant failed to preserve for our review his contention
that he was thereby deprived of a fair trial (see People v Lane, 106
AD3d 1478, 1480 [4th Dept 2013], 1v denied 21 NY3d 1043 [2013]; People
v Rumph, 93 AD3d 1346, 1347 [4th Dept 2012], 1v denied 19 NY3d 967
[2012]). 1In any event, defendant’s contention lacks merit. We reject
defendant’s contention that the prosecutor appealed to the jurors’
sympathy by describing the victim as an elderly 7l1-year-old man during
his opening statement (cf. People v Presha, 83 AD3d 1406, 1408 [4th
Dept 2011]). Additionally, contrary to defendant’s contention that
the prosecutor vouched for the credibility of a witness during
summation, we conclude that the “isolated comment was a fair response
to the comments of defense counsel on summation attacking the conduct

and credibility of thl[at] witness[] . . . and did not deprive
defendant of a fair trial” (People v Smart, 224 AD2d 999, 999-1000
[4th Dept 1996], 1v denied 88 NY2d 854 [1996]). Furthermore, we

conclude that most of the remaining alleged instances of misconduct
during the prosecutor’s summation “were fair comment on the evidence
and fair response to defense counsel’s summation . . . and, to the
extent that the prosecutor made inappropriate remarks, . . . they were
‘not so pervasive or egregious as to deny defendant a fair trial’ ”
(People v Edwards, 159 AD3d 1425, 1426 [4th Dept 2018], 1Iv denied 31
NY3d 1116 [2018]; see People v Grady, 40 AD3d 1368, 1374-1375 [3d Dept
2007], 1v denied 9 NY3d 923 [20077]).

We agree with defendant, however, that the prosecutor exceeded
the bounds of propriety by cross-examining a defense witness regarding
an uncharged crime that defendant allegedly committed and by placing
his own credibility in issue while doing so. “A prosecutor may not
refer to matters not in evidence or call upon the jury to draw
conclusions that cannot fairly be inferred from the evidence” (People
v Collins, 12 AD3d 33, 39-40 [1lst Dept 2004]). Indeed, “[i]t is
fundamental that the jury must decide the issues on the evidence”
(People v Ashwal, 39 NY2d 105, 109 [1976]) and, in this case, the
prosecutor strayed outside “ ‘the four corners of the evidence’
he implied that defendant committed different crimes (id.).
Nevertheless, reversal is unwarranted where a prosecutor’s error has
not substantially prejudiced a defendant’s trial (see People v
Galloway, 54 NY2d 396, 401 [1981]) and, although the dissent is
correct that we have previously admonished this prosecutor, the
instant trial occurred before that admonition. Therefore, although we
strongly condemn the prosecutor’s conduct during cross—-examination, we
conclude that it does not warrant reversal here (see People v Dat
Pham, 283 AD2d 952, 952 [4th Dept 2001], 1v denied 96 NY2d 900 [2001];
see generally People v Jackson, 108 AD3d 1079, 1080 [4th Dept 20137,
1lv denied 22 NY3d 997 [2013]; People v Miller, 104 AD3d 1223, 1223-

”

when
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1224 [4th Dept 2013], 1v denied 21 NY3d 1017 [2013]).

Defendant also contends that he was denied effective assistance
of counsel based on defense counsel’s failure to object to the alleged
instances of prosecutorial misconduct. We reject that contention. As
noted, although we condemn the prosecutor’s actions, we nevertheless
conclude that defendant was not deprived of a fair trial by those
actions, and we therefore further conclude that “defense counsel’s
failure to object to the alleged instances of prosecutorial misconduct
did not constitute ineffective assistance of counsel” (Edwards, 159
AD3d at 1426; see People v Swan, 126 AD3d 1527, 1527 [4th Dept 2015],
lv denied 26 NY3d 972 [2015]).

Finally, the sentence is not unduly harsh or severe.

All concur except DEJOSEPH, and TROUTMAN, JJ., who dissent in part
and vote to reverse in accordance with the following memorandum: We
respectfully dissent in part because we disagree with the majority’s
conclusion that the prosecutor’s actions do not warrant reversal in
this case.

Initially, as acknowledged by the majority, this is not the first
time that this prosecutor has been admonished by this Court (see
People v Lowery, 158 AD3d 1179, 1180 [4th Dept 2018], Iv denied 31
NY3d 1119 [2018]). In Lowery, we noted that “the prosecutor’s ill-
advised decision to clap sarcastically during summation as he was
describing defendant’s efforts to report a change of address is
entirely inconsistent with the standards of conduct expected of
prosecutors, and we therefore admonish the prosecutor for such
conduct” (id.).

Although the majority is correct that defendant failed to
preserve for our review his contention that he was deprived of a fair
trial by prosecutorial misconduct (see id. at 1179), we conclude that
his contention warrants the exercise of our power to review it as a
matter of discretion in the interest of justice (see CPL 470.15 [6]
[a]) given “our overriding responsibility to ensure that the cardinal
right of a defendant to a fair trial is respected in every instance”
(People v Scheidelman, 125 AD3d 1426, 1427 [4th Dept 2015] [internal
quotation marks omitted]). Based upon that review, we agree with
defendant that he was deprived of a fair trial, and we would therefore
reverse the judgment and grant a new trial on counts three through
eight of the indictment.

We agree with defendant that the prosecutor caused him
substantial prejudice during the cross-examination of a defense
witness. % ‘It is fundamental that evidence concerning a defendant’s
uncharged crimes or prior misconduct is not admissible if it cannot
logically be connected to some specific material issue in the case,
and tends only to demonstrate that the defendant was predisposed to
commit the crime charged’ ” (People v Cornell, 110 AD3d 1443, 1445
[4th Dept 2013], 1Iv denied 22 NY3d 1087 [2014]). During his cross-
examination of the defense witness, the prosecutor implied that a
month before the commission of the instant crimes, defendant broke the
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witness’s vehicle windows in retaliation for the witness’s use of
drugs that defendant had intended for sale. When the witness denied
knowing who broke his windows, the prosecutor stated, “I would bet my
career that person is in the courtroom.” We conclude that, in making
that statement, the prosecutor “made [himself] an unsworn witness and
injected the integrity of the District Attorney’s office into the
case” (People v Morgan, 111 AD3d 1254, 1256 [4th Dept 2013]).
Moreover, the prosecutor improperly implied that defendant committed a
crime that “ ‘was irrelevant to any issue in the case and only could
have prejudiced defendant by suggesting to the jury that he was an
erratic and potentially dangerous person who had the propensity to
commit the crime[s] at issue’ or some other criminal act”
(Scheidelman, 125 AD3d at 1428; see People v Ashwal, 39 NY2d 105, 110
[1976]; People v Downing, 112 AD2d 24, 26 [4th Dept 1985]).

We further agree with defendant that remarks in the prosecutor’s
summation were inflammatory and prejudicial. The prosecutor referred
to defendant’s witnesses as “liars,” compounding the prejudicial
effect of his improper cross-examination (see People v Fiori, 262 AD2d
1081, 1081 [4th Dept 1999]; People v Miller, 174 AD2d 901, 903 [3d
Dept 1991]). More egregiously, the prosecutor referred to defendant
as a “monster” four times. Such name-calling was improper and served
no purpose other than to suggest to the jurors that defendant was
inhuman and dangerous (see People v Jones, 134 AD3d 1588, 1589 [4th
Dept 2015]; People v Almethoky, 9 AD3d 882, 882 [4th Dept 2004];
People v Connette, 101 AD2d 699, 700 [4th Dept 1984]).

We recognize, as does the majority, that “ ‘[r]eversal is an
ill-suited remedy for prosecutorial misconduct’ ” (People v Galloway,
54 NY2d 396, 401 [1981]). Nevertheless, in light of the severity and
frequency of the prosecutor’s misconduct, the court’s failure to take
any action to dilute the effect thereof, and the fact that the
evidence of defendant’s guilt is less than overwhelming (see People v
Griffin, 125 AD3d 1509, 1512 [4th Dept 2015]), we cannot conclude that
absent such misconduct the same result would undoubtedly have been
reached (see Jones, 134 AD3d at 1589; Griffin, 125 AD3d at 1512;
People v Mott, 94 AD2d 415, 419 [4th Dept 1983]). We therefore agree
with defendant that reversal is required.

Mark W. Bennett

Entered: December 21, 2018
Clerk of the Court
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Appeal from an order of the Onondaga County Court (Walter W
Haf ner, Jr., A J.), dated Novenber 4, 2016. The order determ ned that
defendant is a level two risk pursuant to the Sex O fender
Regi stration Act.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |law by determi ning that defendant is a
| evel one risk pursuant to the Sex O fender Registration Act and as
nodi fied the order is affirnmed w thout costs.

Menorandum  Def endant appeals from an order determ ning that he
is alevel two risk pursuant to the Sex O fender Registration Act
([ SORA] Correction Law 8 168 et seq.). W agree with defendant that
the People failed to prove by the requisite clear and convincing
evi dence that he had a history of al cohol and drug abuse (see
generally 8 168-d [3]). W thus conclude that County Court erred in
assessing 15 points on the risk assessnent instrunent (RAlI) for risk
factor 11 and that defendant’s score on the RAI nust be reduced from
85 to 70, rendering hima presunptive |evel one risk. W therefore
nodi fy the order accordingly.

The SORA Ri sk Assessnent Guidelines and Cormentary for risk
factor 11 state in relevant part that “[a]l cohol and drug abuse are

hi ghly associated with sex offending . . . The guidelines reflect this
fact by adding 15 points if an offender has a substance abuse history
It is not neant to include occasional social drinking. In

i nstances where the offender abused drugs and/or al cohol in the

di stant past, but his nore recent history is one of prolonged
abstinence, the . . . court may choose to score zero points in this
category” (Sex O fender Registration Act: Ri sk Assessnent QGuideli nes
and Comrentary at 15 [2006]). At the SORA hearing, the People
present ed evidence that defendant drank one can of beer each nonth.



- 2- 1081
KA 17-00483

We agree with defendant that such evidence was insufficient to warrant
t he assessnent of points under risk factor 11 (see People v Pal ner, 20
NY3d 373, 378-379 [2013]). The People also presented evi dence that
def endant snoked mari huana in his teenage years and early twenties,

but thereafter participated in a drug treatnent program and, at the
time of the presentence interview, had not snoked mari huana for four
years. W agree with defendant that the Peopl e s evidence established
that his recent history of drug use was one of prol onged abstinence
and was also insufficient to warrant the assessnent of points under
risk factor 11 (see People v Faul, 81 AD3d 1246, 1248 [4th Dept 2011];
People v Wl bert, 35 AD3d 1220, 1221 [4th Dept 2006]; People v
Abdul | ah, 31 AD3d 515, 516 [2d Dept 2006]).

In light of our determ nation, defendant’s remaining contentions
are academ c

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprene Court, Monroe County (Renee
Forgensi Mnarik, A J.), entered May 22, 2017. The order granted the
nmoti on of defendant Barbara Friedly for sunmmary judgnent and di sm ssed
t he conpl ai nt agai nst her.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs for reasons stated in the decision
at Suprene Court.

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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PLAI NTI FF- APPELLANT.
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Appeal from an order of the Suprene Court, Monroe County (Renee
Forgensi Mnarik, A J.), entered Cctober 25, 2017. The order denied
the notion of plaintiff for |eave to reargue or renew.

It is hereby ORDERED t hat said appeal fromthe order insofar as
it denied leave to reargue is unaninously dism ssed and the order is
affirmed w thout costs.

Menorandum In this premises liability action, plaintiff noved
for |l eave to reargue and renew her opposition to the notion of Barbara
Friedly (defendant) for summary judgnent dism ssing the conpl aint
agai nst her. W dismss the appeal fromthat part of the order
denying | eave to reargue (see Enpire Ins. Co. v Food City, 167 AD2d
983, 984 [4th Dept 1990]) and affirmthat part of the order denying
| eave to renew for reasons stated in the decision at Suprene Court.

We add only that, even assum ng, arguendo, that plaintiff submtted
new facts that could raise a triable issue of fact whether defendant
was an out-of -possession landlord at the tinme of plaintiff’s accident,
we conclude that the notion insofar as it sought |eave to renew was
properly denied. Those new facts, which had not been submtted in
opposition to defendant’s prior notion, “would [not] change the prior
determi nati on” because the court also granted that notion on the
ground that defendant neither created the dangerous condition nor had
actual or constructive notice of it (CPLR 2221 [e] [2]).

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a judgnent (denom nated order) of the Suprene Court,
Ni agara County (Sara Sheldon, A J.), entered July 7, 2017. The
j udgnment granted the notion of plaintiff for summary judgnent, denied
the cross notion of defendant for summary judgnment and decl ared that
defendant is obligated to provide certain health insurance benefits to
plaintiff.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed w thout costs.

Menorandum I n July 1987, defendant City of Lockport (City)
hired plaintiff to a position in its Water Departnent, where plaintiff
was represented by the Anerican Federation of State, County and
Muni ci pal Enpl oyees (AFSCME). I n Decenber 2007, the City pronoted
plaintiff to a supervisory position, where he was represented by the
Civil Service Enpl oyees Association (CSEA). In 2008, plaintiff |eft
the Gty s enploy and began working for N agara County. |In 2016,
plaintiff requested that the City provide himnmnedi cal benefits based
on the relevant collective bargaining agreenents (CBAs) between the
Cty and AFSCME and between the City and CSEA. The City refused, and
plaintiff commenced this action for breach of contract and judgnent
declaring that the Gty is required to provide plaintiff with nedica
benefits. Plaintiff noved for sunmary judgnment on his conplaint, and
the City opposed the notion and cross-noved for sunmmary judgnent
seeking a declaration that it was not required to provide plaintiff
wi th nmedical benefits. Supreme Court granted plaintiff’s notion,
denied the City' s cross notion, and declared that the Gty was
obligated to provide plaintiff wth nedical benefits under the AFSCVE
CBA. The City appeals, and we affirm

“As a general rule, contractual rights and obligations do not
survive beyond the term nation of a collective bargai ning agreenent
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.o However, ‘[r]ights which accrued or vested under the agreenent
will, as a general rule, survive termnation of the agreenent’ . . . |,
and we nust | ook to well established principles of contract
interpretation to determ ne whether the parties intended that the
contract give rise to a vested right. ‘[A] witten agreenent that is
conpl ete, clear and unanbi guous on its face nust be enforced according
to the plain neaning of its ternms’ ” (Kolbe v Tibbetts, 22 NY3d 344,
353 [2013]). “Whether a contract is anbiguous is a question of |aw
and extrinsic evidence may not be considered unless the docunent
itself is anbiguous” (South Rd. Assoc., LLC v International Bus.
Machs. Corp., 4 NY3d 272, 278 [2005]). \Were, however, contract
| anguage “is ‘reasonably susceptible of nore than one interpretation,
extrinsic or parol evidence may be then permtted to determ ne
the parties’ intent as to the neaning of that |anguage” (Fernandez v
Price, 63 AD3d 672, 675 [2d Dept 2009], quoting Chimart Assoc. v Paul,
66 Ny2d 570, 572-573 [1986]).

Contrary to the City' s contention, we conclude that the court
properly determ ned that the plain nmeaning of the provisions at issue
in the AFSCME CBA establishes that plaintiff has a vested right to
medi cal benefits, those rights vested when he conpleted his 20th year
of service, and plaintiff becane eligible to receive said benefits
when he reached retirenent age (see Kol be, 22 NY3d at 353; Querrucci v
School Dist. of City of Niagara Falls, 126 AD3d 1498, 1499-1500 [4th
Dept 2015], |v dism ssed 25 NYy3d 1194 [2015]). Plaintiff’s right to
medi cal benefits vested when he satisfied the criteria in the AFSCMVE
CBA, and there is no |language in the AFSCME CBA indicating that
enpl oyees would forfeit or surrender their vested rights if they
transferred jobs or unions prior to reaching retirenment age. W thus
conclude that the court’s interpretation of the AFSCVE CBA “ ‘give[s]
fair meaning to all of the | anguage enployed by the parties to reach a
practical interpretation of the expressions of the parties so that
their reasonabl e expectations will be realized . . . [and does] not
. . leave one of its provisions substantially wi thout force or
effect” ” (Querrucci, 126 AD3d at 1500). W have considered the
City’s renmmining contentions and conclude that they are without nerit.

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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Appeal froma judgnent of the Oneida County Court (Barry M
Donalty, J.), rendered Novenber 22, 2016. The judgnment convicted
def endant, upon his plea of guilty, of attenpted assault in the first
degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal froma judgnment convicting himupon his
plea of guilty of attenpted assault in the first degree (Penal Law
88 110.00, 120.10 [1]), defendant contends that his waiver of the
right to appeal is invalid. W reject that contention. The plea
colloquy and the witten waiver of the right to appeal, which
def endant indicated that he had reviewed with his attorney and
under st ood, denonstrate that he knowi ngly, intelligently and
voluntarily waived the right to appeal (see People v Cochran, 156 AD3d
1474, 1474 [4th Dept 2017], |v denied 30 NY3d 1114 [2018]; People v
Farrara, 145 AD3d 1527, 1527 [4th Dept 2016], |v denied 29 NY3d 997
[ 2017] ; see al so People v Ranpbs, 7 NYy3d 737, 738 [2006]). Contrary to
defendant’ s contention, County Court “did not inproperly conflate the
wai ver of the right to appeal with those rights automatically
forfeited by a guilty plea” (People v Bentley, 63 AD3d 1624, 1625 [4th
Dept 2009], |v denied 13 NY3d 742 [2009]). The valid waiver of the
right to appeal forecloses our review of defendant’s contention that
the sentence is unduly harsh and severe (see People v Lopez, 6 NY3d
248, 255-256 [2006]; Cochran, 156 AD3d at 1474), as well as our review
of his contention that the sentence constitutes cruel and unusua
puni shrent (see People v Santilli, 16 AD3d 1056, 1056-1057 [4th Dept
2005]).

Even assum ng, arguendo, that defendant preserved for our review
his contention that his plea was not know ng, voluntary and
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intelligent (see People v Thomas [appeal No. 2], 23 AD3d 1156, 1156
[4th Dept 2005], Iv denied 6 NY3d 759 [2005]), we conclude that
defendant’s contention is without nerit. Although defendant initially
denied commtting the crine, upon further inquiry by the court he

adm tted that he discharged a weapon in another person’s direction
with the intention of causing serious physical injury to that person
(see People v Canpbell, 256 AD2d 1112, 1112 [4th Dept 1998]; People v
Brow, 255 AD2d 904, 905 [4th Dept 1998]).

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a judgnment of the Onondaga County Court (Joseph E
Fahey, J.), rendered COctober 26, 2015. The judgnent convicted
def endant, upon a jury verdict, of manslaughter in the second degree,
endangering the welfare of a child (two counts), theft of services and
crim nal possession of a weapon in the fourth degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously affirmed.

Menorandum I n appeal No. 1, defendant appeals froma judgnent
convicting himupon a jury verdict of, inter alia, nmanslaughter in the
second degree (Penal Law 8 125.15 [1]) and two counts of endangering
the welfare of a child (8 260.10 [1]). The prosecution arose from
defendant’ s conduct in |eaving his son and daughter al one for the
night in his single-famly house while providing electricity thereto
by running a gas-powered generator in the basenent. The generator
em tted carbon nonoxide into the house and caused the son’s
hospitalization for serious injuries and the daughter’s death. In
appeal No. 2, defendant appeals froma judgnent convicting himupon
his plea of guilty of schene to defraud in the first degree (8 190. 65
[1] [b]) arising fromallegations that, on two separate occasions in
the nonths following the incident with the children, he agreed to rent
the house to a prospective tenant, accepted a security deposit from
t he prospective tenant, and refused to return the security deposit
even though the house was not ready for occupancy as prom sed when
each prospective tenant sought to nove in. W affirmin each appeal.

Def endant contends in appeal No. 1 that the evidence is not
legally sufficient to support the conviction of mansl aughter in the
second degree. “A person is guilty of manslaughter in the second
degree when,” as relevant here, “[h]e recklessly causes the death of
anot her person” (Penal Law 8 125.15 [1]). Wth respect to the
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cul pable mental state, “[a] person acts recklessly with respect to a
result . . . when he is aware of and consciously disregards a
substantial and unjustifiable risk that such result wll occur

The risk nmust be of such nature and degree that disregard thereof
constitutes a gross deviation fromthe standard of conduct that a
reasonabl e person woul d observe in the situation” (8 15.05 [3]). It
is not enough that a person should have known of the substantial and
unjustifiable risk; rather, the person “nust have actually known of,
and consciously disregarded, [that] risk” (People v Lewie, 17 NY3d
348, 357 [2011]).

| nasnmuch as defendant, in noving for a trial order of dismssal,
contended only that the evidence was legally insufficient to establish
that he consciously disregarded a substantial and unjustifiable risk
of death, he preserved his contention only with respect to that
conmponent of reckl essness (see People v Gray, 86 Ny2d 10, 19 [1995];
see generally Lewi e, 17 NY3d at 362).

In any event, defendant’s contention is without nerit in al
respects because the evidence, viewed in the Iight nost favorable to
t he People (see People v Contes, 60 Ny2d 620, 621 [1983]), is legally
sufficient to support the conviction of manslaughter in the second
degree (see generally People v Bl eakl ey, 69 Ny2d 490, 495 [1987]).
“Often there is no direct evidence of a defendant’s nental state and
the jury nmust infer the nmens rea circunstantially fromthe surrounding
facts” (People v Smith, 79 Ny2d 309, 315 [1992]; see People v
Fei ngol d, 7 Ny3d 288, 296 [2006]; People v Mtchell, 94 AD3d 1252,
1254 [3d Dept 2012], Iv denied 19 NY3d 964 [2012]). Here, the People
establ i shed that defendant was an experienced HVAC prof essi onal who
installed heating and air conditioning units and new furnaces, and
al so conpleted electrical work for such furnaces. After electrical
service to the house was di sconnected due to nonpaynent, defendant
initially placed the gas-powered generator outside in the backyard,
whi ch indicated that defendant knew that the generator was intended to
be used outdoors. Only after a deputy sheriff responded to a noise
conpl aint from defendant’s nei ghbor a few days | ater did defendant
nove the generator fromthe backyard to the basenment of the house.
Def endant pl aced the generator in the corner of the basenent with a
fan on the floor blowing toward a nearby open wi ndow. As established
by witness testinony and phot ographi c exhibits, the generator included
a warning | abel on the top near the gas cap expressly warning that “to
reduce the risk of injury or death . . . [d]o not operate in any
bui I ding, vehicle or enclosure” and that “[e] xpl osion, fire or carbon
nonoxi de poi soning may result” (internal quotation narks omtted).
The jury could reasonably infer from defendant’ s professional HVAC
experience and the warning | abel, along with his decisions with
respect to the initial placenent of the generator outside and the
subsequent attenpted “ventilation” of the generator in the basenent,
that he actually knew that operating the generator inside in any
manner posed a substantial and unjustifiable risk of death by the
em ssion of toxic fumes (see Lewie, 17 NY3d at 357; People v Peters,
126 AD3d 1029, 1031 [3d Dept 2015], Iv denied 25 Ny3d 991 [2015]).
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Def endant contends that the evidence is legally insufficient with
respect to mansl aughter in the second degree because it did not
establish that he had actual know edge that his attenpted
“ventilation” was inadequate to renediate the risk associated with
operating the generator in the basenent. W reject that contention.
Not only was defendant’s attenpted “ventilation” indicative of his
know edge of the subject risk of operating the generator inside in any
manner, but the evidence al so established that defendant knew that his
purported renedial efforts were ineffective. The son testified that,
during the period when the generator was running in the basenent, it
sonetinmes emtted a noticeable snell of fumes. The son also testified
that, a couple days prior to the daughter’s death, he was in the
basenment with defendant while the generator was running and told
def endant that he did not feel well. Inasnmuch as defendant responded
to the son’s conplaint by directing himto go outside, the jury could
reasonably infer that defendant was aware that, despite his attenpted
“ventilation,” toxic em ssions fromthe generator were present in the
house and were detrinmentally affecting the health of his children when
they were inside. The jury was also entitled to infer that defendant
actually knew that the attenpted “ventilation” of the toxic em ssions
i nside the house fromthe running generator was ineffective because
the son called defendant after defendant |eft the house on the night
in question and prior to the daughter’s death to report that he and
t he daughter were not feeling well, which was consistent with his
prior conplaint of illness nade in defendant’s presence.

Contrary to defendant’s contention, the evidence is also legally
sufficient to establish that he consciously disregarded the
substantial and unjustifiable risk of death. Defendant deliberately
noved the generator fromthe backyard to the basenent despite having
actual know edge that operating the generator inside in any manner
posed a substantial and unjustifiable risk of death by the em ssion of
toxic funmes. He disregarded that risk by |leaving the children hone
al one while the generator was running, and in a house with no
functi onal carbon nonoxi de detectors, to go on a date with a wonman.
Mor eover, defendant received a call fromthe son on the night in
guestion reporting that he and the daughter were not feeling well, and
the woman reiterated that same conplaint to defendant after making a
followup call to the son. The evidence established that defendant
di sm ssed the children’s reported condition, “played it off” as though
the son was nerely bored and want ed defendant honme in order to use
defendant’s cell phone data, declined to return hone, and insisted
that he and the woman continue to their destination. Based on the
foregoi ng, we conclude that the evidence is legally sufficient to
establish that defendant consciously disregarded the substantial and
unjustifiable risk of death, of which he was actually aware, posed by
operating the generator inside the house (see Lewie, 17 NY3d at 357;
Peters, 126 AD3d at 1031).

Contrary to defendant’s further contention, view ng the evidence
in light of the elenments of the crinme of manslaughter in the second
degree as charged to the jury (see People v Danielson, 9 NY3d 342, 349
[ 2007] ), we conclude that the verdict on that count is not against the
wei ght of the evidence (see Peters, 126 AD3d at 1031; see generally
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Bl eakl ey, 69 Ny2d at 495). Even assum ng, arguendo, that a different

verdi ct woul d not have been unreasonabl e, we cannot concl ude that the

jury failed to give the evidence the weight it should be accorded (see
general ly Bl eakl ey, 69 Ny2d at 495).

Def endant correctly concedes that he failed to preserve for our
review his contention in appeal No. 1 that he was deprived of a fair
trial by prosecutorial msconduct on sunmation inasmuch as he did not
object to any alleged instances thereof (see People v Reed, 163 AD3d
1446, 1447 [4th Dept 2018], Iv denied —NY3d —[2018]). W decline to
exerci se our power to review that contention as a matter of discretion
in the interest of justice (see CPL 470.15 [6] [a]).

Def endant al so contends in appeal No. 1 that he was denied
ef fective assistance of counsel based upon several acts or om ssions
on the part of defense counsel. W reject defendant’s contention that
def ense counsel was ineffective in failing to object to remarks nmade
by the prosecutor on summati on. The prosecutor should have avoi ded
describing as “reckl ess” additional conduct by defendant relating to
t he endangering the welfare of a child counts because the only
reckl ess conduct for which defendant was charged related to the
operation of the generator inside the house and reckl essness is not
the rel evant nens rea for endangering the welfare of a child (see
Penal Law § 260.10 [1]). However, the prosecutor’s conflation of the
el ements of the charges “could not have been interpreted by the jury
as an instruction on the | aw, because [County] Court repeatedly
advised the jurors that it would instruct themon the | aw and
subsequent|ly gave correct instructions on the |aw (People v El der,
152 AD3d 787, 788 [2d Dept 2017], |v denied 30 NY3d 979 [2017]).
Thus, “ ‘[t]o the extent that a portion of the prosecutor’s sumation
could be viewed as containing a msstatenent of law, . . . any
prej udi ce was avoi ded by the court’s instructions, which the jury is
presuned to have followed ” (People v Harper, 132 AD3d 1230, 1234
[ 4th Dept 2015], |v denied 27 Ny3d 998 [2016]). Further, even
assum ng, arguendo, that the prosecutor exceeded the broad bounds of
perm ssi bl e rhetorical comrent by denigrating the defense and
encouraging the jury to do justice for the subject children and
soci ety, we conclude that those conments were not so egregious as to
deprive defendant of a fair trial (see People v Cark, 138 AD3d 1449,
1451 [4th Dept 2016], |v denied 27 NY3d 1130 [2016]; People v Scott,
60 AD3d 1483, 1484 [4th Dept 2009], |v denied 12 Ny3d 859 [2009]).
Based on the foregoing, we conclude that defense counsel’s failure to
object to the remarks at issue did not “render[ ] his overal
representation constitutionally defective” (People v Wagg, 26 NY3d
403, 411 [2015]; see People v Wllianms, 29 NY3d 84, 90 [2017]; People
v Cooper, 134 AD3d 1583, 1586 [4th Dept 2015]).

We al so reject defendant’s contention that defense counsel was
ineffective in failing to request the | esser included charge of
crimnally negligent hom cide. Although there was a reasonabl e view
of the evidence that defendant commtted crimnally negligent hom cide
but not mansl aughter in the second degree (see People v Heide, 84 Ny2d
943, 944 [1994]), “it is incunbent on defendant to denonstrate the
absence of strategic or other legitinmate explanations” for defense
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counsel s allegedly deficient conduct (People v Rivera, 71 Ny2d 705,
709 [1988]; see People v Benevento, 91 Ny2d 708, 712 [1998]), and here
def endant “has not denonstrated that the failure to request [such a]
charge was ot her than an acceptabl e all-or-nothing defense strategy”
(People v Rosario, 157 AD3d 988, 994 [3d Dept 2018], |Iv denied 31 NY3d
1121 [2018] [internal quotation marks omtted]; see People v MFadden,
161 AD3d 1570, 1571 [4th Dept 2018], |v denied 31 NYy3d 1150 [2018]).
“Indeed, it would have been a reasonable strategy for defense counse
to decide not to request crimnally negligent hom cide as a | esser

i ncl uded of fense because, w thout that charge, the chances of

def endant being acquitted outright [with respect to hom cide] were

i ncreased” (MFadden, 161 AD3d at 1571). Defendant nonet hel ess
contends that such a strategy was unreasonabl e under the circunstances
of this case because the jury would have found himcul pable in sone
manner given the evidence against him and the absence of the |esser

i ncl uded charge deprlved the jury of the opportunity to conprom se,
i.e., caused the jury to convict himof manslaughter in the second
degree. W reject that contention, however, because the jury could
have acquitted himentirely or conprom sed by convicting himof only
the two counts of endangering the welfare of a child (see id.).

Contrary to defendant’s contention, defense counsel was not
ineffective for failing to nove to dism ss the count of crimna
i npersonation in the second degree “inasnuch as [the court] sua sponte
dismssed . . . th[at] count[ ]” (People v Place, 152 AD3d 976, 980
[ 3d Dept 2017], Iv denied 30 NY3d 1063 [2017]). Defendant’s renmi ning
contention that defense counsel was unfamliar with the applicable | aw
is belied by the record.

W reject defendant’s further contention that the sentence in
appeal No. 1 is unduly harsh and severe.

In view of our determnation affirmng the judgnent in appeal No.
1, we reject defendant’s contention that the judgment in appeal No. 2
nmust be reversed on the ground that he pleaded guilty in appeal No. 2
based on the prom se that the sentence in appeal No. 2 would run
concurrently with the sentence in appeal No. 1 (see People v Roig, 117
AD3d 1462, 1463 [4th Dept 2014], |v denied 23 NY3d 1042 [2014]; People
v Khammoni vang, 68 AD3d 1727, 1727-1728 [4th Dept 2009], |v denied 14
NY3d 889 [2010]; cf. People v Fuggazzatto, 62 Ny2d 862, 863 [1984]).
Finally, even assum ng, arguendo, that defendant’s waiver of the right
to appeal in appeal No. 2 is invalid and thus does not preclude our
review of his challenge to the severity of the sentence in that appea
(see People v Pedro, 134 AD3d 1396, 1397 [4th Dept 2015]; People v
Caufield, 126 AD3d 1542, 1542 [4th Dept 2015]), we neverthel ess
conclude that the sentence is not unduly harsh or severe.

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1125

KA 16- 00930
PRESENT: SM TH, J.P., CENTRA, PERADOTTO, CURRAN, AND TROUTMAN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

DARNELL D. HOMARD, ALSO KNOMWN AS DARNELL HOWARD
ALSO KNOWN AS MCKENZI E, DEFENDANT- APPELLANT.

PETER J. DDA ORE O JR, UTICA FOR DEFENDANT- APPELLANT.
DARNELL D. HOWARD, DEFENDANT- APPELLANT PRO SE.

SCOTT D. MCNAMARA, DI STRICT ATTORNEY, UTICA (STEVEN G COX OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Oneida County Court (M chael L
Dwyer, J.), rendered Decenber 2, 2015. The judgnment convi cted
def endant, upon a jury verdict, of nmurder in the second degree,
reckl ess endangernment in the first degree and crim nal possession of a
weapon in the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed.

Menmorandum  On appeal froma judgnment convicting himupon a jury
verdict of, inter alia, nurder in the second degree (Penal Law
§ 125.25 [2] [depraved indifference nmurder]) and reckl ess endanger nent
in the first degree (8 120.25), defendant contends in his main brief
that his conviction of those crinmes is not supported by legally
sufficient evidence that he acted with depraved indifference to human
life. We reject that contention.

A person comm ts depraved indifference nurder when, “[u]nder
circunst ances evincing a depraved indifference to hunman life, he [or
she] recklessly engages in conduct which creates a grave risk of death
to anot her person, and thereby causes the death of another person”
(Penal Law 8§ 125.25 [2]), and a person comm ts reckl ess endanger nent
in the first degree “when, under circunstances evincing a depraved
indifference to human life, he [or she] recklessly engages in conduct
whi ch creates a grave risk of death to another person” (8§ 120.25).
Depraved indifference is a nental state that is “ ‘best understood as
an utter disregard for the value of human [ife—a willingness to act
not because one intends harm but because one sinply doesn’'t care
whet her grievous harmresults or not’ ” (People v Heidgen, 22 NY3d
259, 274 [2013], cert denied 135 S C 873 [2014], quoting People v
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Fei ngol d, 7 Ny3d 288, 296 [2006]; see People v Archie, 118 AD3d 1292,
1293 [4th Dept 2014], |v denied 26 NY3d 965 [2015]). Thus, “[a]s the
drafters of the Penal Law put it, depraved indifference nurder is
‘extrenely dangerous and fatal conduct performed w thout specific

hom cidal intent but with a depraved kind of wantonness’ ” (People v
Payne, 3 NY3d 266, 272 [2004], rearg denied 3 NY3d 767 [2004]). Here,
the evidence establishes that defendant repeatedly fired a handgun
into a cromd, and “shooting into a crowd is a ‘[q]Juintessentia

exanpl e[]’ of depraved indifference” (People v Ranpbs, 19 NY3d 133, 136
[ 2012]; see People v Suarez, 6 NY3d 202, 214 [2005]; Payne, 3 NY3d at
272). Thus, viewing the evidence in the |light nost favorable to the
Peopl e (see People v Gordon, 23 NY3d 643, 649 [2014]), we concl ude
that the evidence is legally sufficient to establish that defendant
acted with depraved indifference within the nmeani ng of sections 125.25
(2) and 120.25 (see generally People v Bl eakley, 69 NY2d 490, 495
[1987]). Contrary to defendant’s further contention in his main
brief, we conclude that the evidence is also legally sufficient to
establish that defendant is the person who fired the shots (see
generally id.).

Viewi ng the evidence in light of the elenments of the crines as charged
to the jury (see People v Danielson, 9 NY3d 342, 349 [2007]), we

rej ect defendant’s contention in his main and pro se suppl enent al
briefs that the verdict is against the weight of the evidence (see
general ly Bl eakl ey, 69 Ny2d at 495).

Def endant consented to the annotations on the verdict sheet and
t hus wai ved his present contention that the verdict sheet contained
i mproper annotations concerning the alleged incident (see People v
C pollina, 94 AD3d 1549, 1550 [4th Dept 2012], |v denied 19 NY3d 971
[2012]). “Although generally ‘the |ack of an objection to the
annot ated verdi ct sheet by defense counsel cannot be transnuted into
consent’ (People v Dam ano, 87 Ny2d 477, 484 [1996]), it is well
settled that consent to the subm ssion of an annotated verdict sheet
may be inplied where defense counsel ‘fail[s] to object to the verdict
sheet after having an opportunity to reviewit’ ” (People v Johnson,
96 AD3d 1586, 1587 [4th Dept 2012], |v denied 19 NY3d 1027 [2012]; see
People v Bjork, 105 AD3d 1258, 1264 [3d Dept 2013], |v denied 21 Ny3d
1040 [2013], cert denied 571 US 1213 [2014]; see al so People v O Kane,
30 NY3d 669, 672-673 [2018]). Here, the record unequivocally
est abl i shes that defense counsel reviewed the annotated verdict sheet
and raised no objection to it, thereby inplicitly consenting to it.

Def endant failed to object to the People s introduction of
evi dence concerning prior bad acts and thus failed to preserve for our
review his contention in his main brief that such evidence was
i mproperly admtted due to the People’ s failure to seek a Ventimglia
ruling concerning the admssibility of that evidence (see CPL 470.05
[2]; see generally People v Ventimglia, 52 Ny2d 350, 362 [1981]). W
decline to exercise our power to review that contention as a natter of
di scretion in the interest of justice (see CPL 470.15 [6] [a]). In
addi tion, assum ng, arguendo, that defendant preserved for our review
his challenge in his main brief to the admssibility of the
phot ographs of the deceased, we conclude that County Court did not
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abuse its discretion in admtting such photographs. “The general rule
is that photographs of the deceased are adm ssible [where, as here,]
they tend to prove or disprove a disputed or material issue, to
illustrate or elucidate other relevant evidence, or to corroborate or
di sprove sone other evidence offered or to be offered” (People v
Pobl i ner, 32 Ny2d 356, 369 [1973], rearg denied 33 Ny2d 657 [1973],
cert denied 416 US 905 [1974]).

Contrary to defendant’s additional contention in his main brief,
the court properly refused to suppress his statenents to the police.
The evi dence at the suppression hearing supports the court’s
determ nation that defendant did not, by stating that he wi shed to
stop tal king, nake an unequi vocal request for an attorney (see People
v Liggins, 19 AD3d 324, 325 [3d Dept 2005], |v denied 5 Ny3d 853
[ 2005]; cf. People v Porter, 9 NY3d 966, 967 [2007]). |In addition,
because questioni ng ceased when defendant subsequently nade such an
unequi vocal request for an attorney, the court properly determ ned
that the statenents defendant nmade prior to that point were not
subj ect to suppression (see People v Beasley, 147 AD3d 1549, 1549 [4th
Dept 2017], |v denied 29 NY3d 1028 [2017]).

W reject defendant’s contentions in his main brief that the
sentence i nposed constitutes cruel and unusual punishnment and is
unduly harsh and severe.

Finally, we have reviewed the remaining contention in defendant’s
pro se supplenental brief, and we conclude that it does not require
reversal or nodification of the judgnent.

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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Appeal froma judgnent of the Onondaga County Court (Walter W
Haf ner, Jr., A J.), rendered April 21, 2016. The judgnment convi cted
def endant, upon his plea of guilty, of schene to defraud in the first
degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Sanme nenorandum as in People v Collins ([appeal No. 1] —AD3d —
[ Dec. 21, 2018] [4th Dept 2018]).

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1149

KA 12-02175
PRESENT: CARNI, J.P., LINDLEY, DEJOSEPH, NEMOYER, AND W NSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

THOVAS N. WALKER, DEFENDANT- APPELLANT.

THOVAS J. EOANNQU, BUFFALO (PH L MODRZYNSKI OF COUNSEL), FOR
DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (LI SA GRAY OF COUNSEL),
FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, Monroe County
(Thomas E. Moran, J.), rendered Novenber 13, 2012. The judgnent
convi cted defendant, upon a nonjury verdict, of robbery in the first
degree (three counts) and robbery in the second degree (three counts).

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously nodified on the facts by reversing those parts convicting
def endant of robbery in the first degree under counts one and three of
the indictnent and robbery in the second degree under counts two and
four of the indictnment and di sm ssing those counts of the indictment
and as nodified the judgnment is affirmed.

Menor andum  Def endant appeals froma judgnent convicting him
following a nonjury trial of three counts of robbery in the first
degree (Penal Law 8§ 160.15 [4]) and three counts of robbery in the
second degree (8 160.10 [1]). The charges stemfromtwo separate and
di stinct robberies that were commtted 13 days apart. Counts one
t hrough four of the indictnment concern the first incident, in which
there were two victins, and counts five and six concern the second
incident, in which there was only one victim Before trial, Suprene
Court suppressed identification testinony fromone of the two victins
of the first incident; the other victimof that incident was never
able to identify the assailants. The court refused to suppress
identification testinmony fromthe victimof the second incident.
After the People noved for an independent source hearing wth respect
to the suppressed identification testinony, defendant applied to the
court for an “identification expert.” Follow ng the independent
source hearing, the court adhered to its determ nation to suppress
identification testinony related to the first incident and, w thout
el aborati on, denied defendant’s “request for additional funds to
procure an [eyew tness] identification expert.”
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Def endant now contends that the court erred in denying his
application for funds to retain an eyewitness identification expert
only insofar as it related to the identification testinony fromthe
victimof the second incident. Even assum ng, arguendo, that
defendant’s original application related to the identification
testinmony fromthe victimof the second incident and is thus preserved
for our review, we conclude that the court “did not abuse or
i mprovidently exercise its discretion” in denying defendant’s
application (People v Pike, 63 AD3d 1692, 1693 [4th Dept 2009], Iv
denied 13 NY3d 838 [2009]; see People v Cark, 142 AD3d 1339, 1340
[4th Dept 2016], |v denied 28 NY3d 1143 [2017]; People v Mallayev, 120
AD3d 1358, 1358 [2d Dept 2014], |v denied 24 NY3d 1086 [2014]). To
prevail on an application to have funds allocated for the retention of
an expert wtness, defendant “was required to show that he was
i ndigent, that the service was necessary to his defense and, if the
conpensati on he sought exceeded the statutory limt of $1,000, that
extraordinary circunstances justified the expenditure” (People v
Clarke, 110 AD3d 1341, 1342 [3d Dept 2013], |v denied 22 NY3d 1197
[ 2014]; see County Law 8§ 722-c). Here, however, defendant failed to
establish that the expert was “ ‘necessary to his defense’ ” (d ark,
142 AD3d at 1340; see Clarke, 110 AD3d at 1342; Pike, 63 AD3d at
1693), or “that extraordinary circunstances justified [an]
expendi ture” exceeding the statutory limt (Carke, 110 AD3d at 1342).
The eyewitness identification by the victimof the second incident was
corroborated by surveillance video fromtwo separate |ocations (see
Peopl e v Abney, 13 Ny3d 251, 269 [2009]; People v G anger, 122 AD3d
940, 941 [2d Dept 2014], |v denied 25 NY3d 989 [2015]; cf. People v
LeGrand, 8 NY3d 449, 452 [2007]), and defense counsel conceded at
trial that “identity [was] really not an issue” with respect to the
second i nci dent.

Def endant further contends that the conviction on each count is
not supported by legally sufficient evidence because the People failed
to establish that defendant comm tted the robberies, displayed what
appeared to be a firearm or was aided by another person actually
present. Wth respect to counts one through four of the indictnment,
the only contention that defendant preserved for our review through a
notion specifically directed at the ground advanced on appeal is the
contention that the People failed to establish defendant’s identity as
t he perpetrator of the robbery at issue in those counts (see generally
People v Gray, 86 Ny2d 10, 19 [1995]). W reject that contention
Viewi ng the evidence in the |light nost favorable to the People (see
Peopl e v Contes, 60 Ny2d 620, 621 [1983]), we conclude that the
evidence is legally sufficient to establish defendant’s identity as
one of the two people who commtted the robberies underlying counts
one through four (see generally People v Bl eakley, 69 Ny2d 490, 495
[1987]). W further conclude, with respect to the unpreserved
contentions, that the evidence is legally sufficient to establish that
def endant di spl ayed what appeared to be a firearm (see generally
Peopl e v Lopez, 73 Ny2d 214, 220 [1989]) and that he was ai ded by
anot her person actually present (see generally Bl eakley, 69 Ny2d at
495) .
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Wth respect to the legal sufficiency challenges to counts five
and six, the only contention that defendant preserved for our review
is the contention that the People did not establish he displayed what
appeared to be a firearm (see Gay, 86 NY2d at 19). That contention
| acks nerit inasnmuch as the victimtestified that defendant pointed a
gun at her before he and his acconplice drove her to various |ocations
to withdraw noney from her bank account. Moreover, surveillance video
admtted in evidence depicts a firearm protruding fromthe wai st band
of defendant’s pants. W thus conclude that the evidence is legally
sufficient to establish that defendant displayed what appeared to be a
firearmduring the comm ssion of the robbery (see generally Lopez, 73
NY2d at 220; Bl eakley, 69 Ny2d at 495). W further conclude, wth
respect to the unpreserved contentions, that the evidence is legally
sufficient to establish defendant’s identity as one of the
perpetrators of the robbery and that he was ai ded by another person
who was actually present during the comm ssion of the offense (see
general ly Bl eakl ey, 69 Ny2d at 495). The victimidentified defendant
at trial, and surveillance video established that defendant and one
other man were with the victi mwhen she was taken to various places to
wi t hdraw noney from her bank account and to use her debit card to nake
purchases for the two nen.

Def endant further contends that the verdict on each count is
agai nst the weight of the evidence. Wth respect to counts one
t hrough four, we agree. Although the court in this nonjury tria
coul d have consi dered defendant’s conmi ssion of the second robbery as
probative of his identity as the perpetrator of the first robbery (see
People v Nix, 192 AD2d 1116, 1116 [4th Dept 1993], Iv denied 82 Ny2d
757 [1993]; cf. People v Robinson, 68 Ny2d 541, 549-550 [1986]), the
court stated that it intended “to consider counts one through four
conpletely separate and distinct fromcounts [five and] six” and woul d
“not allow one to influence the other” as the court had “prom se[d]”
inits Molineux ruling. The court, in effect, charged itself to
consider only evidence directly related to the first incident in
determ ning defendant’s guilt of counts one through four. In
rendering its verdict, the court reiterated that it had limted its
review of the evidence on counts one through four to only that
evidence directly related to those counts, eschewi ng any consideration
of evidence related to the second incident as Mdlineux evidence. W
are constrained to do |ikew se.

Viewing the evidence in |ight of the elenents of the crinmes and
the effective charge that the court gave itself (see generally People
v Dani el son, 9 NY3d 342, 349 [2007]), we conclude that the verdict on
counts one through four is against the weight of the evidence (see
general |y Bl eakl ey, 69 Ny2d at 495). The only evidence considered by
the court on the issue of defendant’s identity as the perpetrator in
the first incident was a grainy surveillance video. Although that
video m ght provide legally sufficient evidence of the perpetrator’s
identity, we conclude that it is sinply too grainy to establish the
perpetrator’s identity beyond a reasonabl e doubt (cf. People v
Mont gonery, 125 AD3d 1455, 1455-1456 [4th Dept 2015], |v denied 25
NY3d 1168 [2015]). Indeed, although the police investigator who was
assigned to the case was famliar with defendant from prior
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i nvestigations, he was unable to identify defendant in the video. W
therefore nodify the judgnment by reversing those parts convicting

def endant of robbery in the first degree under counts one and three of
the indictnent and robbery in the second degree under counts two and
four of the indictnment and di sm ssing those counts of the indictnent.

We further conclude, however, that the verdict on counts five and
six is not against the weight of the evidence. Contrary to
defendant’ s contention, the victimof that incident was able to
identify defendant as the perpetrator of the offense, and that
identification was corroborated by clear and precise surveillance
video fromtwo separate |ocations. Even assum ng, arguendo, that a
di fferent verdict woul d not have been unreasonable, it cannot be said
that the court failed to give the evidence the weight it should have
been accorded (see generally Bl eakley, 69 Ny2d at 495; People v
Carter, 145 AD3d 1567, 1568 [4th Dept 2016]).

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a judgnment of the Suprenme Court, Erie County (Penny
M Wl fgang, J.), rendered July 21, 2015. The judgnment convicted
def endant, upon his plea of guilty, of crimnal possession of a weapon
in the second degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of crimnal possession of a weapon in the
second degree (Penal Law 8§ 265.03 [3]).

On July 21, 2014, as two Buffalo police officers were patrolling
a high-crine area in a nmarked police vehicle, they saw several people
standi ng outside on the stoop of an apartnent conplex. As the patro
vehicl e neared the building, one of the officers saw defendant hol di ng
the front door of the apartment conplex and staring at the patro
vehicle; the officer then saw defendant enter the building and run up
an interior set of stairs. The officers entered the building and saw
defendant exit an apartment. One of the officers asked defendant
“what he was doing in the apartnent,” and defendant responded, “I
wasn’t in the apartnent.” The officer wal ked toward defendant and
agai n asked hi mwhat he was doing in the apartnment. Defendant
responded that he “was going to get a cup for his drink.” Defendant
did not have a cup in his hands. Defendant’s statenments nade the
of fi cer suspect that defendant was trying to hide sonething, and the
of fi cer asked another officer, who had since arrived at the apartnent
conpl ex, to take defendant down the stairs so the officer could speak
to the apartnent’s tenant. The tenant consented to a search of the
apartnent, during which the officers discovered a handgun stashed in a
closet that was |ocated within a few feet of the apartnent door. The
tenant deni ed having seen the handgun before. Defendant was arrested
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and charged with crimnal possession of a weapon in the second degree.
Def endant subsequently filed an ommi bus notion seeking, inter alia,
suppression of the handgun and certain statenents he nmade to the
police. Followi ng a hearing, Supreme Court refused to suppress the
evi dence, and defendant thereafter pleaded guilty to the charge. W
affirm

Initially, we note that, although defendant’s notion sought
suppression of his statenments and the handgun, on appeal he seeks
suppression only of his statenents.

“I't is well established that, in evaluating the legality of
police conduct, we ‘nust determ ne whether the action taken was
justified inits inception and at every subsequent stage of the
encounter’ ” (People v Burnett, 126 AD3d 1491, 1492 [4th Dept 2015]).
Here, contrary to defendant’s contention, we conclude that the
officers’ presence in a high-crine area, coupled with their
observations of defendant, i.e., his evasive behavior of running away,
provided themw th an “objective, credible reason” for initially
appr oachi ng def endant (People v Barksdal e, 26 NY3d 139, 143 [2015];
see Matter of Demtrus B., 89 AD3d 1421, 1421-1422 [4th Dept 2011]).

Al t hough the officers had an objective, credible basis for
approachi ng defendant, we agree with defendant that the ensuing
guestioning constituted a | evel two encounter under People v De Bour
(40 Ny2d 210, 223 [1976]; see generally People v Hollnman, 79 Ny2d 181,
191 [1992]). We reject defendant’s contention, however, that the
of ficers did not have a “founded suspicion that crimnal activity
[was] afoot” (De Bour, 40 Ny2d at 223). In naking that determ nation,
we mnust consider the totality of the circunstances (see People v
Jones, 155 AD3d 1547, 1550 [4th Dept 2017], anended on rearg on ot her
grounds 156 AD3d 1493 [4th Dept 2017]). Here, the subject apartnent
conpl ex was known to the officers to be in a high-crinme area.

Def endant’ s conduct in staring at the patrol vehicle and then running
up an interior set of stairs constituted furtive or evasive novenents
supporting a suspicion of crimnal activity. Additionally, one of the
of ficers who foll owed defendant into the apartnent conplex snelled
mar i huana on the stoop of the apartnent conplex. W conclude, under
the totality of the circunstances, that the officers had a founded
suspicion that crimnality was af oot (see People v Parker, 32 Ny3d 49,
56 [2018]; Jones, 155 AD3d at 1551; see al so People v Hough, 151 AD3d
1591, 1592 [4th Dept 2017], lv denied 30 NY3d 950 [2017]).

Contrary to defendant’s further contention, although the officer
who questioned defendant requested that the other officers take
def endant downstairs, “none of the police conduct elevated the
encounter to a seizure requiring reasonable suspicion” (People v
Francois, 61 AD3d 524, 525 [1st Dept 2009], affd 14 Ny3d 732 [2010]).
Finally, we reject defendant’s contention that the officers did not
have probabl e cause for the arrest. It is well established that
probabl e cause for an arrest exists where it “appear[s] to be at |east
nore probable than not that a crine has taken place and that the one
arrested is its perpetrator” (People v Carrasquillo, 54 Ny2d 248, 254
[ 1981]; see People v Colon, 151 AD3d 1915, 1916-1917 [4th Dept 2017]).
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Here, the officers’ discovery, in a closet near the apartnent door, of
a handgun that the tenant denied having seen before gave the officers
probabl e cause to believe that defendant had stashed the gun there
during his brief entry (see People v Wggins, 126 AD3d 1369, 1370 [4th
Dept 2015]; People v Binion, 100 AD3d 1514, 1516 [4th Dept 2012], |v
deni ed 21 NY3d 911 [2013]; People v Dibble, 43 AD3d 1363, 1365 [4th
Dept 2007], lv denied 9 Ny3d 1032 [2008]).

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprenme Court, Erie County (Tinothy
J. Walker, A J.), entered Cctober 31, 2017. The order, anong ot her
t hi ngs, denied the nane change sought in the petition.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the | aw without costs, the petitionis
reinstated, and the matter is remtted to Suprenme Court, Erie County,
for further proceedings in accordance with the follow ng nenorandum
Petitioner father commenced this proceedi ng seeking an order
aut hori zing a nane change for his four-year-old child. At the tinme of
the child s birth, respondent, who is the child s biological nother,
and the father were not together. The nother was the custodial parent
of the child; her boyfriend at that tinme signed an acknow edgnent of
paternity for the child, and the child was given his surnane.
Thereafter, the father learned of the child s birth, and paternity
testing reveal ed that he was the biological father of the child. The
acknow edgnent of paternity signed by the nother’s boyfriend was
vacated. The nother subsequently transferred custody of the child to
the father, who was thereafter awarded sol e custody of the child. The
father filed the instant petition seeking to change the |ast nane of
the child to his surnane and to alter the child s first name because
the father’s ol der daughter has the same nane and |lives with him and
the child. The nother opposed the petition via sworn affidavit and
provided a list of alternative nanmes for the child to which she would
not object. In its order, Suprenme Court authorized the child to
assume one of the names proposed by the nother, concluding that “the
i nclusi on of both biological parents’ nanes in a child s last nane is
reasonable and in the best interests of the child, particularly where,
as here, both parents are active participants in the child s life.”
Thus, the court, in essence, denied the father’s petition inits
entirety, and the father appeals.
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We agree with the father that the court erred in authorizing a
change to a nane other than that requested in the father’s petition
and in making its determi nation without holding a hearing (see
generally Matter of Goodyear v New York State Dept. of Health, 163
AD3d 1427, 1429 [4th Dept 2018]; Matter of Kyle Mchael M, 281 AD2d
954, 954 [4th Dept 2001]). GCivil R ghts Law 8 63 provides that, upon
presentation of a petition for a nanme change, if the court “is
satisfied . . . that the petition is true, and that there is no
reasonabl e objection to the change of nane proposed, . . . the court
shall make an order authorizing the petitioner to assune the nane
proposed.” In the absence of a cross petition filed by the nother
proposi ng a nane change for the child, the only name that was properly
before the court for consideration was the nanme change sought by the
father in his petition.

Furthernore, “if the petition be to change the nane of an infant,
. . . the interests of the infant [nust] be substantially pronoted by
t he change” (id.; see Matter of Eberhardt, 83 AD3d 116, 121 [2d Dept
2011]). “Wth respect to the interests of the infant, the issue is
not whether it is in the infant’s best interests to have the surnane
of the nmother or father, but whether the interests of the infant wl|
be pronoted substantially by changing his [or her] surname” (Matter of
Ni et he [ McCart hy—PBePerno], 151 AD3d 1952, 1953 [4th Dept 2017]
[internal quotation marks omtted]). “As in any case involving the
best interests standard, whether a child s best interests will be
substantially pronoted by a proposed nane change requires a court to
consider the totality of the circunstances” (Eberhardt, 83 AD3d at
123). Inasnuch as “the record [here] is insufficient to enable us to
determ ne whet her the requested change woul d substantially pronote the
[child s] interests” (N ethe, 151 AD3d at 1953-1954), we reverse the
order, reinstate the petition, and remt the matter to Suprene Court
for a hearing on the petition.

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprene Court, Erie County (Paul
Wjtaszek, J.), entered May 16, 2017 in a proceedi ng pursuant to
Executive Law 8 298. The order denied the petition.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Petitioner conmenced this proceedi ng pursuant to
Executive Law 8 298 seeking to annul the determ nation of respondent
New York State Division of Human Rights (SDHR), after an
i nvestigation, that there was no probabl e cause to believe that
petitioner’s fornmer enployer, respondent Erie County Departnent of
Soci al Services (County), discrimnated against petitioner on the
basis of her disability. Suprene Court denied the petition, thereby
uphol ding SDHR s determ nation, and we affirm

Initially, we note that the County term nated petitioner’s
enpl oyment on May 12, 2015, and petitioner thereafter filed her
adm ni strative conplaint on May 4, 2016. To the extent that
petitioner’s clains of disability discrimnation are prem sed on
certain adverse enploynent actions occurring nore than one year before
the filing of the adm nistrative conplaint, i.e., prior to My 4,
2015, those clains are untinely (see Executive Law 8 297 [5]; Kimyv
New York State Div. of Human Rights, 107 AD3d 434, 434 [1st Dept
2013], |Iv denied 21 Ny3d 866 [2013]). In any event, we concl ude that
“SDHR conducted a proper investigation and afforded petitioner a ful
and fair opportunity to present evidence on [her] behalf and to rebut
t he evidence presented by [the County,]” and we further conclude that
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the determnation “ ‘is supported by a rational basis and is not
arbitrary or capricious’ ” (Mtter of Szlapak v New York State Div. of
Human Ri ghts, 153 AD3d 1646, 1647 [4th Dept 2017]).

We reject petitioner’s contention that SDHR s determ nati on was
arbitrary, capricious, and | acking a rational basis because SDHR
over | ooked the decision of the Unenpl oynent |nsurance Appeal Board,
whi ch petitioner nmintains was “evidence” of discrimnation. Findings
of fact or |law by the Unenpl oynent |nsurance Appeal Board have no
precl usive effect in subsequent actions or proceedings not related to
article 18 of the Labor Law (see Labor Law 8 623 [2]). Thus, the
wei ght to be accorded to that decision, if any, was a matter within
SDHR s “ ‘broad discretion” ” in investigating conplaints (Matter of
Napi erala v New York State Div. of Human Ri ghts, 140 AD3d 1746, 1747
[4th Dept 2016]).

To the extent that petitioner contends that a hearing was
required, it is well settled that SDHR is not required to hold a
hearing (see Matter of MDonald v New York State Div. of Human Ri ghts,
147 AD3d 1482, 1482 [4th Dept 2017]; Matter of Smth v New York State
Div. of Human Rights, 142 AD3d 1362, 1363 [4th Dept 2016], |v denied
30 NY3d 913 [2018]). Wiere, as here, “the parties nade extensive
subm ssions to [SDHR], petitioner was given an opportunity to present
[ her] case, and the record shows that the subm ssions were in fact
consi dered, the determ nation cannot be arbitrary and capri ci ous
nerely because no hearing was held” (MDonald, 147 AD3d at 1482
[internal quotation marks omtted]).

Finally, we reject petitioner’s contention that SDHR i nproperly
credited the County’ s proffered nondiscrimnatory reasons for firing
her over her own account that her term nation was notivated by
di scrimnation. Although SDHR was required to accept as true
petitioner’s factual showing, it was free to reject her |ega
conclusions (see Matter of Majchrzak v New York State Div. of Human
Ri ghts, 151 AD3d 1856, 1857 [4th Dept 2017]).

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order and judgnment (one paper) of the Suprene
Court, Niagara County (Frank Caruso, J.), entered October 11, 2017.
The order and judgnment, anong ot her things, adjudged that defendant is
100% | i abl e for the damages sustained by plaintiff.

It is hereby ORDERED that the order and judgnent so appeal ed from
is unani nously affirmed w thout costs.

Menorandum Plaintiff comrenced this negligence action agai nst
her former |andlord, decedent Gary G Halliwell, seeking to recover
damages for personal injuries she allegedly sustained when she slipped
and fell on ice outside her apartnment building. Defendant appeals
froman order and judgnment entered upon a jury verdict finding that
decedent was negligent, that defendant, as adm nistrator of decedent’s
estate, was 100% liable for plaintiff’'s injuries, and that plaintiff
was not conparatively negligent. W affirm

We reject defendant’s contention that Suprene Court abused its
di scretion in precluding her frominpeaching plaintiff at trial with
evi dence of a crimnal conviction from2002. “[While a civil
litigant is granted broad authority to use the crimnal convictions of
a wtness to inpeach the credibility of that wi tness, the nature and
extent of cross-exam nation, including with respect to crimna
convictions, remains firmy within the discretion of the trial court”
(Tornatore v Cohen, 162 AD3d 1503, 1504 [4th Dept 2018]; see CPLR
4513; cf. Morgan v National Gty Bank, 32 AD3d 1264, 1265 [4th Dept
2006] ; see generally Bodensteiner v Vannais, 167 AD2d 954, 954 [4th
Dept 1990]), and we conclude that the court did not abuse its
di scretion in precluding defendant frominpeaching plaintiff wth
evi dence of a drug conviction from 15 years earlier (see Sienucha v
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Garrison, 111 AD3d 1398, 1399-1400 [4th Dept 2013]; cf. Sansevere v
United Parcel Serv., 181 AD2d 521, 523 [1lst Dept 1992]).

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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Appeal froma judgnent of the Ontario County Court (Frederick G
Reed, A J.), rendered February 4, 2016. The judgnment convicted
def endant, upon his plea of guilty, of assault in the second degree
and grand larceny in the fourth degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously reversed as a matter of discretion in the interest of
justice and on the law, the plea is vacated and the matter is remtted
to Ontario County Court for further proceedings on the indictnent.

Menorandum  Def endant appeals froma judgnent convicting him
upon his Alford plea, of assault in the second degree (Penal Law
8§ 120.05 [6]) and grand larceny in the fourth degree (8 155.30 [1]).
The charges arose when a security officer at a departnment store
observed defendant and his two codefendants fill two shopping carts
with $1, 100 worth of merchandi se and approach the exit of the store
wi th the unpaid nmerchandi se. Defendant and his two codefendants
abandoned the nmerchandi se near the exit and left the store. They
entered a vehicle that was in the parking lot, and one of the
codefendants | ed police on a high-speed traffic chase fromOntario
County to Monroe County. The car chase resulted in two notor vehicle
accidents, including one in which a police officer was injured. Al
t hree codefendants abandoned the vehicle at the side of the highway
and led police on a foot chase through an open field and into a wooded
area. Defendant was apprehended by police and transported back to
Canandai gua for a showup identification procedure at the departnent
store with the security officer

Initially, we reject defendant’s contention that the
identification procedure was unduly suggestive. The showp, which was
conducted approximately two hours after defendant and his codefendants
wer e observed by the security officer with the two carts of unpaid
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mer chandi se, was ‘reasonabl e under the circunstances’ presented in
this case (People v Cedeno, 27 NY3d 110, 123 [2016], cert denied —US
— 137 S C 205 [2016]; see People v Brisco, 99 Ny2d 596, 597 [2003];
Peopl e v Duuvon, 77 NY2d 541, 543 [1991]). There is no bright-Iline
rule for determ ning whether a showup identification procedure is per
se unaccept abl e based on the | apse of tinme between the comi ssion of
the crime and the identification procedure (see People v Howard, 22
NY3d 388, 402 [2013]) and, in this case, the showp was part of a
conti nuous, ongoing police investigation (see Brisco, 99 Ny2d at 597,
Peopl e v Thomas, 164 AD3d 619, 620 [2d Dept 2018], |v denied 32 NY3d
1068 [2018]; People v Capers, 94 AD3d 1475, 1476 [4th Dept 2012], |v
denied 19 NY3d 971 [2012]; see al so Howard, 22 NY3d at 402), which
spanned two counties and involved nultiple | aw enforcenent agenci es,
due in large part to the flight of defendant and his codefendants. W
further conclude that the showp was not rendered unduly suggestive by
the fact that defendant was standi ng between two uniformed officers
and the security officer could see the parking | ot where the police
cars were parked (see People v Onens, 161 AD3d 1567, 1568 [4th Dept
2018]; People v Thonpson, 132 AD3d 1364, 1365 [4th Dept 2015], Iv

deni ed 27 NY3d 1156 [2016]), or by the fact that defendant’s showup
was conducted in sequence with the showmps of his codefendants (see
generally People v Ball, 57 AD3d 1444, 1445 [4th Dept 2008], |v denied
12 Ny3d 755 [2009]).

We agree with defendant, however, that County Court erred in
accepting his Alford plea because the record | acks the requisite
strong evidence of his actual guilt (see generally Matter of Silnon v
Travis, 95 NY2d 470, 475 [2000]; People v Richardson, 132 AD3d 1313,
1316 [4th Dept 2015], |v denied 26 NY3d 1145 [2016]). Although
defendant failed to preserve that contention for our review by noving
to withdraw his plea or to vacate the judgnment of conviction (see
People v Steinnetz, 159 AD3d 1577, 1577 [4th Dept 2018], Iv denied 31
NY3d 1122 [2018]; People v D xon, 147 AD3d 1518, 1518-1519 [4th Dept
2017], Iv denied 29 Ny3d 1078 [2017]), and this case does not fall
within the rare exception to the preservation requirenent set forth in
Peopl e v Lopez (71 NY2d 662, 666 [1988]; see People v Farnsworth, 32
AD3d 1176, 1177 [4th Dept 2006], |v denied 7 NY3d 867 [2006]), we
exerci se our power to review defendant’s unpreserved contention as a
matter of discretion in the interest of justice (see CPL 470.15 [ 3]
[c]; People v Richardson, 72 AD3d 1578, 1579 [4th Dept 2010]).

The record, which includes sworn grand jury testinony,
sufficiently establishes that defendant “exercised dom nion and
control over the property for a period of tinme, however tenporary, in
a manner whol ly inconsistent with the owner’s continued rights”
(People v Pallagi, 91 AD3d 1266, 1269 [4th Dept 2012] [i nternal
quotation marks omtted]; see People v LaRock, 21 AD3d 1367, 1368 [4th
Dept 2005], |Iv denied 5 NY3d 883 [2005]), and that the val ue of such
property exceeded one thousand dollars (see Penal Law 8 155.30 [1]).
We concl ude, however, that the record | acks strong evidence that
defendant acted with the intent to deprive the owner of the property
or to appropriate the property to hinself or to a third person (see
id.; 8 155.05 [1]). Thus, inasmuch as the record |acks strong
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evi dence that defendant acted with the intent to conmt grand | arceny
in the fourth degree, the record also | acks strong evi dence that

def endant caused injury to a person in the course of and in
furtherance of the conm ssion or attenpted conm ssion of that crine or
during the imrediate flight therefrom (see § 120.05 [6]).

Al t hough def endant nade a knowi ng and voluntary choice to enter
an Alford plea, we conclude that the court erred in accepting his plea
because the record does not contain the requisite “strong evi dence of
actual guilt” (Silnmon, 95 NY2d at 475; see Richardson, 72 AD3d at
1580; People v Oberdorf, 5 AD3d 1000, 1001 [4th Dept 2004]). W
therefore reverse the judgnent, vacate defendant’s plea of guilty, and
remt the matter to County Court for further proceedings on the
i ndi ct ment .

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a judgnment of the Monroe County Court (Frank P
Geraci, Jr., J.), rendered July 11, 2012. The judgnent convicted
def endant, upon his plea of guilty, of burglary in the second degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed.

Menorandum  Def endant appeals from a judgnent convicting him
upon his plea of guilty of burglary in the second degree (Penal Law
8§ 140.25 [2]). Defendant failed to preserve for our review his
chal l enge to the factual sufficiency of the plea allocution inasnuch
as he failed to nove to withdraw the plea or to vacate the judgnent of
conviction on that ground (see People v Gswold, 151 AD3d 1756, 1756
[4th Dept 2017], |v denied 29 Ny3d 1131 [2017]). We concl ude that
this case does not fall within the “narrow exception” to the
preservation rule (People v Lopez, 71 NY2d 662, 666 [1988]).
Def endant’ s plea all ocution neither negated an essential el enment of
the of fense nor otherw se cast doubt on the voluntariness of the plea
(see People v G bson, 140 AD3d 1786, 1787 [4th Dept 2016], |v denied
28 NY3d 1072 [2016]; People v Brown, 115 AD3d 1204, 1205-1206 [4th
Dept 2014], |v denied 23 NY3d 1060 [2014]). In any event, the factual
sufficiency contention |acks nerit.

To the extent that it is preserved for our review, we reject
defendant’s contention that County Court erred in denying his ora
request at sentencing to withdraw his guilty plea based on his clains
of innocence. Although defendant clained i nnocence in his statenent
in the presentence report and at sentencing, defendant “admtted each
el ement of the offense during his plea allocution and did not claim
either that he was innocent or that he had been coerced by defense
counsel at that tinme. The court was presented with a credibility
determ nati on when defendant noved to withdraw his plea and advanced
his bel ated clains of innocence and coercion, and it did not abuse its
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discretion in discrediting those clains” (People v Sparcino, 78 AD3d
1508, 1509 [4th Dept 2010], Iv denied 16 NY3d 746 [2011]; see People v
Newsone, 140 AD3d 1695, 1695-1696 [4th Dept 2016], |v denied 28 Ny3d
973 [2016]). Indeed, aside fromhis plea allocution, defendant

provi ded at |east three inconsistent statenents regardi ng his conduct
at the time of the alleged crinme. Defendant voluntarily signed a
statenent shortly after he was taken into custody in which he admtted
to using the clip end of a pellet pistol to intentionally break the

wi ndow of the honme that he was |ater charged with burglarizing because
he wanted to “get back at” the honeowner. At a suppression hearing,
defendant testified that he did not break the wi ndow at all, but that
it was broken by defendant’s friend, although defendant coul d not
recall the friend' s nane or address. In the presentence report,

def endant clai ned that he was “horsi ng around” when the pell et
pistol’s clip was accidentally thrown through the wi ndow. Under these
circunstances, the court did not abuse its discretion in denying
defendant’s request to withdraw his plea, particularly where
defendant’s “assertions at sentencing that he was innocent, under
duress, and coerced into taking the plea were belied by the statenents
he made during the plea colloquy” (People v Danes, 122 AD3d 1336, 1336
[4th Dept 2014], |v denied 25 Ny3d 1162 [2015]; see generally People v
Barrett, 153 AD3d 1600, 1601 [4th Dept 2017], |v denied 30 NY3d 1058
[2017]). Further, we reject defendant’s contention that he did not
admt the element of entry during the factual allocution. Defense
counsel explicitly stated during the allocution that defendant was not
contesting entry, defendant did not object to this statement by
counsel , and defendant hinself then admtted that “when [he] entered
into that building, it was [his] intention to commt a crine therein.”

We al so reject defendant’s contention that his statenents nmade at
sentenci ng regardi ng defense counsel required the court to conduct an

inquiry into defendant’s issues with his counsel. Defendant’s genera
remar ks at sentencing were not “specific factual allegations of
‘serious conplaints about counsel,’” ” and thus were insufficient to

require the court to conduct further inquiry (People v Porto, 16 NY3d
93, 100 [2010]; see People v Chess, 162 AD3d 1577, 1579 [4th Dept
2018]; People v Jones, 149 AD3d 1576, 1577 [4th Dept 2017], |v denied
29 NY3d 1129 [2017]).

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1173

KA 15-00756
PRESENT: WHALEN, P.J., CARNI, CURRAN, TROUTMAN, AND W NSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

RYAN J. MORROW DEFENDANT- APPELLANT.

D.J. & J. A CIRANDO, ESQS., SYRACUSE (BRADLEY E. KEEM OF COUNSEL), FOR
DEFENDANT- APPELLANT.

BROOKS T. BAKER, DI STRI CT ATTORNEY, BATH (JOHN C. TUNNEY OF COUNSEL),
FOR RESPONDENT.

Appeal froma judgnent of the Steuben County Court (Marianne
Furfure, A J.), rendered Novenber 6, 2014. The judgnent convi cted
def endant, upon his plea of guilty, of nmurder in the second degree,
crimnal possession of a weapon in the fourth degree and tanpering
wi th physical evidence (five counts).

It is hereby ORDERED that the judgnent so appealed fromis
unani mously affirmed.

Menorandum  On appeal froma judgnment convicting himupon his
plea of guilty of, inter alia, nurder in the second degree (Penal Law
8§ 125.25 [1]), defendant contends that County Court erred in refusing
to suppress statenents that he nmade to police investigators as
involuntarily made. W reject that contention. “ ‘The voluntariness
of a confession is to be determ ned by examning the totality of the
ci rcunst ances surroundi ng the confession’ ” (People v Deitz, 148 AD3d
1653, 1653 [4th Dept 2017], |Iv denied 29 NY3d 1125 [2017]; see People
v Buchanan, 136 AD3d 1293, 1293 [4th Dept 2016], |v denied 27 NY3d
1129 [2016]). Here, the police investigators testified at the
suppressi on hearing that defendant agreed to acconpany themto the
police station and was advi sed of his Mranda rights during the ride
to the station. Thereafter, defendant agreed to speak to the
investigators (see Deitz, 148 AD3d at 1653-1654), and was not
t hreatened or coerced to waive his Mranda rights (see Buchanan, 136
AD3d at 1293-1294). The court credited the police investigators’
testimony, and we afford deference to the court’s resolution of issues
of credibility (see People v Dogan, 154 AD3d 1314, 1315 [4th Dept
2017], |lv denied 30 NY3d 1115 [2018]; Buchanan, 136 AD3d at 1294).

Mor eover, we note that the video recordi ngs of defendant’s
conversations with the police investigators, which were received in
evi dence at the hearing, are consistent with their testinony.
Contrary to defendant’s contention, his statenents were not rendered
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i nvoluntary by police deception because the deception “did not create
a substantial risk that defendant m ght falsely incrimnate hinself”
(Deitz, 148 AD3d at 1654 [internal quotation marks omtted]; see
Peopl e v d yburn-Dawson, 128 AD3d 1350, 1351 [4th Dept 2015], Iv
denied 26 NY3d 966 [2015]). In light of the totality of the

ci rcunst ances, the People proved beyond a reasonabl e doubt that the
chal | enged statenents “were not products of coercion but rather were
the result of a free and unconstrai ned choi ce by defendant” (Buchanan,
136 AD3d at 1294 [internal quotation marks omtted]; see People v
Thomas, 22 NY3d 629, 641 [2014]).

Def endant failed to preserve for our review his contention that
his plea was not knowingly, intelligently, or voluntarily entered
i nasmuch as he did not nove to withdraw his guilty plea or vacate the
j udgnment of conviction (see People v Sheppard, 149 AD3d 1569, 1569
[4th Dept 2017], |v denied 29 Ny3d 1133 [2017]; People v Jones, 118
AD3d 1354, 1354 [4th Dept 2014], |v denied 24 NY3d 961 [2014]).
Contrary to his contention, this case does not fall into the rare
exception to the preservation doctrine inasnuch as nothing in the plea
col l oquy “casts significant doubt upon the defendant’s guilt or
otherwise calls into question the voluntariness of the plea” (People v
Lopez, 71 Ny2d 662, 666 [1988]; see Sheppard, 149 AD3d at 1569).

Def endant also failed to preserve for our review his challenge to
t he adequacy of the presentence report (see People v Jones, 114 AD3d
1239, 1242 [4th Dept 2014], lv denied 23 NY3d 1038 [2014], |v denied
25 NY3d 1166 [2015]; People v Hayhurst, 108 AD3d 1233, 1234 [4th Dept
2013]). W decline to exercise our power to review that contention as
a matter of discretion in the interest of justice (see CPL 470.15 [3]

[c]).

The sentence is not unduly harsh or severe. W note, however,
that the certificate of conviction and uniform sentence and conmm t nent
sheet incorrectly reflect that, under count two of the indictnment,
def endant was convi cted of tanpering wi th physical evidence under
Penal Law 8§ 215.40 (1). Therefore, those docunents nust be anended to
reflect that defendant was convicted under Penal Law 8 215.40 (2) (see
People v Gathers, 106 AD3d 1333, 1334 [3d Dept 2013], |Iv denied 21
NY3d 1073 [2013]; see also People v Geen, 132 AD3d 1268, 1269 [4th
Dept 2015], |v denied 27 NY3d 1069 [2016], reconsideration denied 28
NY3d 930 [2016]).

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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Appeal froma judgnent of the Suprene Court, Onondaga County
(Kevin G Young, J.), entered August 3, 2017 in a divorce action. The
j udgnment, anong other things, equitably distributed the marital
property, awarded durational maintenance to plaintiff and awarded
plaintiff attorney’s fees.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously affirmed w t hout costs.

Menorandum Plaintiff appeals froma judgnent of divorce that,
inter alia, distributed the marital property between the parties and
awar ded her nmmi ntenance and attorney’'s fees. W affirm

Contrary to plaintiff’s contention, we conclude that Suprene
Court did not err in setting the anount and duration of the
mai nt enance award. “Although the authority of this Court in
determ ning i ssues of maintenance is as broad as that of the tria
court” (D Amato v D Amato, 132 AD3d 1424, 1425 [4th Dept 2015]), “[a]s
a general rule, the anount and duration of naintenance are matters
commtted to the sound discretion of the trial court” (Gately v
Gately, 113 AD3d 1093, 1093 [4th Dept 2014], |v dism ssed 23 Ny3d 1048
[2014] [internal quotation marks omtted]). W perceive no abuse of
di scretion here. The court “properly considered plaintiff’s
‘reasonabl e needs and predivorce standard of living in the context of
the other enunerated statutory factors’ set forth in the statute”
(Wlkins v WIkins, 129 AD3d 1617, 1618 [4th Dept 2015], quoti ng
Hartog v Hartog, 85 NY2d 36, 52 [1995]; see Donestic Relations Law
§ 236 [B] [fornmer (6) (a)]), including the payor spouse’ s present and
future earning capacity (see Mdrrissey v Mourrissey, 259 AD2d 472, 473
[ 2d Dept 1999]), and the equitable distribution of marital property
(see zufall v zZufall, 109 AD3d 1135, 1136 [4th Dept 2013], |v denied
22 NY3d 859 [2014]). W decline to substitute our discretion for that
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of the court.

Contrary to plaintiff’'s further contention, the court did not
abuse its discretion in ordering defendant to transfer funds fromhis
retirement accounts to plaintiff’s retirement accounts in order to
equal i ze the value of the parties’ respective retirenent accounts (see
Schi ffmacher v Schiffmacher, 21 AD3d 1386, 1386-1387 [4th Dept 2005]).
Wiile it is well established that equitable distribution does not
require equal distribution (see Arvantides v Arvantides, 64 Ny2d 1033,
1034 [1985]; Schiffmacher, 21 AD3d at 1386), we conclude that, here,
equal distribution of the funds in the parties’ retirenent accounts is
appropriate based on consideration of the pertinent statutory factors,
as well as the substantial maintenance award and the equitable
distribution of the other marital assets to plaintiff (see
Robbi ns-Johnson v Johnson, 20 AD3d 723, 725 [3d Dept 2005]).

Finally, we reject plaintiff’s contention that the court abused
its discretion in awarding her only a portion of the requested anount
of attorney’'s fees. In nmaking its award of attorney’ s fees, the court
took note of the substantial distribution of assets to plaintiff, as
wel | as defendant’s paynent of plaintiff’s |iving expenses and
plaintiff’s receipt of an unearned sal ary from defendant’s busi ness
since the comencenent of this action (see Shine v Shine, 148 AD3d
1665, 1666 [4th Dept 2017]; Gfford v Gfford, 132 AD3d 1123, 1126 [ 3d
Dept 2015]). Thus, “the court’s award of counsel fees was a proper
exercise of discretion that is supported by ‘the equities of the case
and the financial circunstances of the parties’ ” (Matter of Viscuso v
Vi scuso, 129 AD3d 1679, 1683 [4th Dept 2015]).

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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Appeal froma judgnent of the Suprene Court, Monroe County
(Thomas E. Moran, J.), rendered Septenber 2, 2014. The judgnent
convi cted defendant, upon his plea of guilty, of crimnal possession
of a weapon in the second degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of crimnal possession of a weapon in the
second degree (Penal Law 8§ 265.03 [3]). Defendant contends that
Suprenme Court erred in finding that the police officer’s stop of him
was | awful and that the officer had reasonable suspicion to frisk him
and thus shoul d have suppressed the gun found during the frisk as well
as statenents defendant made after his arrest. W reject that
contention. The officer lawfully ordered defendant to stop riding his
bi cycle after the officer observed defendant violating various
provi sions of the Vehicle and Traffic Law (see People v Freeman, 144
AD3d 1650, 1651 [4th Dept 2016]; People v Johnson, 138 AD3d 1454, 1454
[4th Dept 2016], |v denied 28 Ny3d 931 [2016]). Additionally, the
of ficer had the requisite reasonable suspicion to frisk defendant (see
generally People v De Bour, 40 NY2d 210, 223 [1976]). |In particular,
def endant matched the general description of suspects in a stabbing
i ncident that had occurred nearby just mnutes earlier (see People v
Lopez, 71 AD3d 1518, 1519 [4th Dept 2010], Iv denied 15 NY3d 753
[ 2010]; People v Hethington, 258 AD2d 919, 919-920 [4th Dept 1999], I|v
deni ed 93 Ny2d 971 [1999]). Moreover, defendant was traveling away
fromthe incident, tried to obscure his face when passing the officer,
and was evasi ve and inconsistent when answering the officer’s
guestions. The gun that was seized from defendant and the statenents
he made following his arrest are therefore not subject to suppression
as fruit of the poisonous tree (see People v Wal ker, 149 AD3d 1537,
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1538- 1539 [4th Dept 2017], |v denied 30 NY3d 954 [2017]).

Def endant’ s contention that defense counsel was ineffective for
failing to afford himan opportunity to testify before the grand jury
“ *does not survive his guilty plea . . . because there was no show ng
that the plea bargaining process was infected by [the] allegedly
i neffective assistance or that defendant entered the plea because of
his attorney[’s] allegedly poor performance’ ” (People v Hal sey, 108
AD3d 1123, 1124 [4th Dept 2013]). Finally, the sentence is not unduly
harsh or severe.

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Famly Court, Onondaga County
(Sal vatore Pavone, R ), entered Septenber 27, 2017 in a proceedi ng
pursuant to Fam |y Court Act article 6. The order dism ssed the
petition.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the petitionis
reinstated, and the matter is remtted to Famly Court, Onondaga
County, for further proceedings in accordance with the foll ow ng
menor andum  Petitioner nother appeals froman order that dism ssed
for lack of jurisdiction her petition for custody of the subject
child. Donestic Relations Law 8 76 (1) (a) provides in relevant part
that a New York court has jurisdiction to make an initial custody
determnation if New York “is the home state of the child on the date
of the commencenent of the proceeding, or was the honme state of the
child within six nonths before the commencenent of the proceedi ng and

the child is absent fromthis state but a parent . . . continues to
live in this state . . . .” “ ‘Home state’ neans the state in which a
child lived with a parent . . . for at |east six consecutive nonths

i medi ately before the comencenent of a child custody proceedi ng”

(8 75-a [7]). A period of tenporary absence during the six-nonth tine
frame is considered part of the tine period to establish hone-state
residency (see id.; Matter of Felty v Felty, 66 AD3d 64, 70 [2d Dept
2009]). Moreover, if “a parent wongfully renoves a child froma
state, the tinme followi ng the renoval is considered a tenporary
absence” (Felty, 66 AD3d at 71).

We conclude that Famly Court erred in dismssing the petition
based on | ack of jurisdiction wthout holding a hearing. Here, there
are disputed issues of fact whether the child' s four- or five-nonth
stay in North Carolina constituted a tenporary absence from New Yor k
State in light of allegations that respondent father w thheld the



- 2- 1211.1
CAF 18-00028

child fromthe nother for purposes of establishing a “hone state” in
North Carolina (see generally Matter of Joy v Kutzuk, 99 AD3d 1049,
1050 [3d Dept 2012], Iv denied 20 NY3d 856 [2013]) and whether the

not her’ s absence from New York State interrupted the child s six-nmonth
pre-petition residency period required by Donestic Relations Law 8§ 76
(1) (a) (see generally Arnold v Harari, 4 AD3d 644, 646-647 [3d Dept
2004]). Thus, we reverse the order, reinstate the petition, and remt
the matter to Famly Court for a determ nation, follow ng a hearing,
on the issue of jurisdiction (see Matter of Stylianos T. v Tarah B.
161 AD3d 1175, 1176-1177 [2d Dept 2018]).

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a judgnent of the Onondaga County Court (Thomas J.
Mller, J.), rendered June 19, 2015. The judgnent convicted
def endant, upon a jury verdict, of manslaughter in the first degree
and crimnal possession of a weapon in the third degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of manslaughter in the first degree (Penal Law
§ 125.20 [1]) and crim nal possession of a weapon in the third degree
(8 265.02 [1]). Contrary to defendant’s contention, we concl ude that
County Court did not abuse its discretion in denying his request for
an adjournnent to afford defense counsel additional tinme to prepare
for trial. * ‘[T]he granting of an adjournnent for any purpose is a
matter resting within the sound discretion of the trial court’ ”
(People v Diggins, 11 Ny3d 518, 524 [2008]), and “[t]he court’s
exerci se of discretion in denying a request for an adjournnment wl|
not be overturned absent a showi ng of prejudice” (People v Arroyo, 161
AD2d 1127, 1127 [4th Dept 1990], |v denied 76 Ny2d 852 [1990]).
Def endant di d not make that show ng here.

Upon our review of the evidence, the law, and the circunstances
of this case, viewed in totality and as of the tine of the
representation, we reject defendant’s further contention that he
received ineffective assistance of counsel (see generally People v
Bal di, 54 Ny2d 137, 147 [1981]). Additionally, defendant correctly
concedes that he failed to preserve for our review his contention with
respect to alleged prosecutorial msconduct (see CPL 470.05 [2]), and
we decline to exercise our power to review that contention as a matter
of discretion in the interest of justice (see CPL 470.15 [6] [a]).
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Contrary to defendant’s contention, we conclude that “the record
reflects that the court properly exercised its discretion in
sentenci ng defendant ‘after careful consideration of all facts
avai l abl e’ ” (People v Brudecki, 32 AD3d 1255, 1255 [4th Dept 2006],

I v denied 7 NY3d 924 [2006], reconsideration denied 8 NY3d 920 [2007],
guoting People v Farrar, 52 NY2d 302, 305 [1981]; see People v Jones,
43 AD3d 1296, 1299 [4th Dept 2007], |v denied 9 NY3d 991 [2007],
reconsi deration denied 10 NY3d 812 [2008]). Finally, the sentence is
not unduly harsh or severe, and we decline defendant’s request to
exerci se our power to reduce the sentence as a nmatter of discretion in
the interest of justice (see CPL 470.15 [6] [Db]).

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Famly Court, Onondaga County
(M chael L. Hanuszczak, J.), entered January 27, 2017 in a proceeding
pursuant to Famly Court Act article 10. The order, anong ot her
t hi ngs, adjudged that respondent Stephen G, Il1l, had neglected and
abused t he subject child.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum  Respondent Stephen G, |1l (father) and intervenor
Yorimar K. -M (nother) are the parents of the subject child.
Petitioner conmmenced this proceeding pursuant to Fam |y Court Act
article 10 against the parents after it was discovered that the child,
who was then four nmonths old, had multiple fractured ribs in various
stages of healing. Following a fact-finding hearing, Fam |y Court
found that petitioner had established a prima facie case of abuse
agai nst both parents (see Famly C Act 8§ 1046 [a] [ii]). The court
further found that the nother had satisfactorily rebutted petitioner’s
prima facie case of abuse, but that the father had not. The court
therefore dism ssed the petition against the nother and entered a
final order determning, inter alia, that the father abused the child.
The father appeals, and we now affirm

Petitioner established a prinma facie case of abuse by submtting
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“proof of injuries sustained by [the] child . . . of such a nature as
woul d ordinarily not be sustained or exist except by reason of the
acts or omssions of the parent,” i.e., nmultiple fractured ribs in

vari ous stages of healing (Famly C Act § 1046 [a] [ii]; see Matter
of Wquanza J. [Lisa J.], 93 AD3d 1360, 1361 [4th Dept 2012]; Matter
of Keara MM [Naomi MM ], 84 AD3d 1442, 1443 [3d Dept 2011]; Matter of
Keone J., 309 AD2d 684, 686 [1st Dept 2003]). Contrary to the
father’s contention, petitioner’s “inability . . . to pinpoint the
time and date of each injury and link it to [a particular parent is
not] fatal to the establishment of a prima facie case” of abuse
(Matter of Matthew O [Kenneth O], 103 AD3d 67, 73 [1lst Dept 2012]).
The “presunption of culpability [created by section 1046 (a) (ii)]
extends to all of a child s caregivers, especially when they are few
and well defined, as in the instant case” (id. at 74), and we agree
with the court that the father failed to rebut the presunption that
he, as one of the child s parents, was responsible for her injuries
(see Wquanza J., 93 AD3d at 1361; Keone J., 309 AD2d at 686-687).

The father next contends that he was deprived of his right to
counsel at a tenporary renoval hearing conducted i medi ately after the
petition was filed. The entry of a final order following a fact-
finding hearing in a Fam|ly Court Act article 10 proceedi ng, however,
renders noot any challenge to the procedures enpl oyed at an ant ecedent
tenporary renoval hearing where, as here, the final order is
“predicated solely on evidence introduced at the fact-finding hearing”
(Matter of Mtchell WW [Andrew WN], 74 AD3d 1409, 1411-1412 [3d Dept
2010]; see Matter of Elijah ZZ. [Freddie ZZ.], 118 AD3d 1172, 1174 [3d
Dept 2014]; WMatter of Frank Y., 11 AD3d 740, 743 [3d Dept 2004]).

Thus, given the final order in this case, the father’s conpl aint about
his lack of representation at the tenporary renoval hearing is now
noot .

Contrary to the father’s further contention, he is not aggrieved
by—and t hus cannot chall enge—+the court’s disnm ssal of the petition
agai nst the nother (see Matter of Christian C -B. [Christopher V.B.],
148 AD3d 1775, 1775-1776 [4th Dept 2017], |v denied 29 Ny3d 917
[ 2017]; Matter of Unique R, 43 AD3d 446, 446-447 [2d Dept 2007]; see
general ly CPLR 5511). W have considered and rejected the father’s
remai ni ng contentions.

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a judgment (denoninated order) of the Suprene Court,
Monroe County (Ann Marie Taddeo, J.), entered Cctober 27, 2017 in a
CPLR article 78 proceeding. The judgnment dism ssed the petition.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Petitioner appeals froma judgnment that dism ssed
his CPLR article 78 petition seeking, inter alia, disclosure of
certain docunents pursuant to the Freedom of Information Law ([ FO L]
Public O ficers Law article 6). Petitioner, who was convicted in
March 2017 in federal court on various offenses, sought the crimna
hi story reports of certain prospective jurors at his crimnal tria
and records relating to any repository inquiry searches for those
jurors. Respondent denied the FOL request, and that determ nation
was affirmed on adm nistrative appeal. Suprene Court properly
di sm ssed the petition. FOL “requires government agencies to ‘mnake
avai l abl e for public inspection and copying all records’ subject to a
nunber of exenptions” (Matter of Harbatkin v New York City Dept. of
Records & Info. Servs., 19 Ny3d 373, 379 [2012], quoting Public
Oficers Law 8 87 [2]). Public agencies “must articul ate
‘“particularized and specific justification” for not disclosing
request ed docunents” (Matter of Gould v New York City Police Dept., 89
NY2d 267, 275 [1996]).

To the extent that petitioner sought the crimnal history
reports, it is well settled that such reports are exenpt from
di scl osure under FOL (see Public Oficers Law 8 87 [2] [a]; Executive
Law § 837 [6], [8]; Matter of Gerace v Mandel, 267 AD2d 386, 386 [2d
Dept 1999]; Matter of Wllians v Erie County Dist. Attorney, 255 AD2d
863, 864 [4th Dept 1998]). W agree with respondent that the records
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of the repository inquiry searches are al so exenpt from di scl osure
under FO L inasmuch as they would constitute unwarranted invasions of
personal privacy (see Public Oficers Law 8 87 [2] [a], [b]; Executive
Law 8§ 837 [8]). W further agree with respondent that the repository
inquiry searches are al so exenpt fromdisclosure under Public O ficers
Law 8 87 (2) (e) (i). The court thus properly disnm ssed the petition
i nasmuch as respondent’s denial of petitioner’s FOL request was not
affected by an error of |aw

Petitioner’s constitutional contentions were not raised in the
petition and are thus not properly before us (see Matter of Krossber v
Jackson, 263 AD2d 960, 961 [4th Dept 1999], |v denied 94 NY2d 756
[1999]). Contrary to petitioner’s contention, the court properly
di smssed his notice to admt. Wile a notice to admt nay be used in
a special proceeding (see CPLR 408), “it is generally used only where
there are issues of fact requiring a trial” (Matter of Mody's Corp. &
Subsidiaries v New York State Dept. of Taxation & Fin., 141 AD3d 997,
1004 [3d Dept 2016]). Here, the notice to admt was properly
di sm ssed because “no trial was pending or warranted” (id.). W
further conclude that the court did not abuse its discretion in
di smi ssing the demand for interrogatories (see Matter of Branble v New
York City Dept. of Educ., 125 AD3d 856, 857 [2d Dept 2015]).

Petitioner failed to establish that the requested di scovery was
necessary to determine the nerits of his FOL request (see Matter of
Hanl on v New York State Police, 133 AD3d 1265, 1266 [4th Dept 2015];
Branbl e, 125 AD3d at 857). Finally, inasmuch as petitioner has not
“substantially prevailed” in this proceeding to review the denial of
his FOL request, he is not entitled to attorney’s fees (Public
Oficers Law 8 89 [4] [former (c) (i)]).

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprene Court, Erie County (Sara
Shel don, A. J.), entered February 2, 2017 in a proceedi ng pursuant to
Mental Hygiene Law article 10. The order, inter alia, conmtted
respondent to a secure treatnment facility.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  On appeal from an order revoking his prior reginen
of strict and intensive supervision and treatnent (SIST), determ ning
that he is a dangerous sex of fender requiring confinenment and
commtting himto a secure treatnent facility (see Mental Hygi ene Law
8 10.01 et seq.), respondent contends that Suprene Court erred in
determ ning that he has a nmental abnornality that predi sposes himto
commt sex offenses. That contention is not properly before us. “In
a SI ST revocation hearing, like in a dispositional hearing follow ng
trial on the issue of nental abnormality, the statute gives the court
only two dispositional choices-to order civil confinenment or to
continue a reginmen of SIST . . . , both of which assune that
respondent has a nental abnormality. The only issue before the court,
therefore, is whether the nental abnormality is such that respondent
requires confinenent . . . In light of that statutory structure, we
see no need to address respondent’s contention[] that the evidence of
mental abnormality was insufficient” (Matter of State of New York v
Breeden, 140 AD3d 1649, 1649 [4th Dept 2016]; see Matter of State of
New York v David HH., 147 AD3d 1230, 1233 [3d Dept 2017], |v denied 29
NY3d 913 [2017]).

Contrary to respondent’s further contention, petitioner
establ i shed by clear and convincing evidence (see Mental Hygi ene Law
§ 10.11 [d] [4]) that respondent was a dangerous sex offender
requiring confinenment, i.e., a person “suffering froma nental
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abnormality involving such a strong predisposition to conmt sex

of fenses, and such an inability to control behavior, that [he] is
likely to be a danger to others and to commt sex offenses if not
confined to a secure treatnent facility” (8 10.03 [e]; see Matter of
State of New York v George N., 160 AD3d 28, 30 [4th Dept 2018]).

Al t hough respondent’s SI ST violations did not involve sexual conduct,
t hey denonstrated an “increased sexual preoccupation, [as well as]
ongoi ng deceptive, manipul ative, and victimgroom ng behaviors.”

Mor eover, respondent had resisted supervision and seened unable to
refrain fromhis “inpulsive, high-risk behaviors in total disregard of
t he known potential negative consequences of such behaviors.” W thus
conclude that the SIST violations “[bore] a close causative
relationship to sex offending” (George N., 160 AD3d at 33), and *
‘remain highly relevant regarding the | evel of danger that

[ respondent] poses to the community with respect to his risk of
recidivismi ” (Matter of State of New York v Jason H., 82 AD3d 778,
780 [2d Dept 2011]; see Matter of State of New York v WIlliamJ.

[ appeal No. 2], 151 AD3d 1890, 1891-1892 [4th Dept 2017]; cf. Ceorge
N., 160 AD3d at 33-34; Matter of State of New York v Husted, 145 AD3d
1637, 1638 [4th Dept 2016]).

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Famly Court, Mnroe County (Patricia
E. Gallaher, J.), entered Decenber 20, 2016 in a proceedi ng pursuant
to Social Services Law 8 384-b. The order term nated the parental
rights of respondent.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the | aw wi thout costs and the matter is
remtted to Fam |y Court, Monroe County, for further proceedings in
accordance wth the follow ng nenorandum Respondent nother appeals
froman order that term nated her parental rights with respect to her
son on the ground of permanent neglect (see Social Services Law
8§ 384-b [4] [d]). The nother’s sole contention on appeal is that
Fam |y Court erred in failing to appoint a guardian ad |item for her
when it becanme apparent that she was incapable of assisting in her
defense (see CPLR 1201). W agree and conclude that reversal is
required.

It is well settled that courts cannot “shut their eyes to the
speci al need of protection of a litigant actually inconpetent but not
yet judicially declared such. There is a duty on the courts to
protect such litigants” (Sengstack v Sengstack, 4 Ny2d 502, 509
[1958]). Indeed, “[t]he public policy of this State . . . is one of
rigorous protection of the rights of the nmentally infirnf (Vinokur v
Bal zaretti, 62 AD2d 990, 990 [2d Dept 1978]). Thus, “ ‘where there is
a question of fact . . . whether a guardian ad |item should be
appoi nted, a hearing nust be conducted” ” (Resmae Mge. Corp. v
Jenkins, 115 AD3d 926, 927 [2d Dept 2014] [enphasis added]; see Matter
of Mary H. [ Sanders-Spencer], 126 AD3d 794, 795 [2d Dept 2015]), and



- 2- 1242
CAF 17-00202

the failure to make such an inquiry once a neritorious question of a
l[itigant’s conpetence has been raised requires remttal (see Matter of
Forecl osure of Tax Liens by the Cty of Ithaca, 283 AD2d 703, 705 [ 3d
Dept 2001]).

Contrary to the contention of petitioner and the Attorney for the
Child (AFC), we conclude that a nmeritorious question of the nother’s
conpetence was raised. It is of no nonent that the nother’s attorney
did not nove for the appointnment of a guardian ad liteminasnuch as
the court nmay nmake such an appointnent on its own initiative (see CPLR
1202 [a]; Brewster v John Hancock Mut. Life Ins. Co., 280 AD2d 300,
300 [1st Dept 2001]; Rakiecki v Ferenc, 21 AD2d 741, 741 [4th Dept
1964]). In any event, although the nother’s attorney did not
specifically request the appointnent of a guardian ad litem she
informed the court that the nother was unable to assist in her own
def ense when she noved to strike the nother’s incoherent testinony.

Not ably, the court granted that notion, which was not opposed by
petitioner or the AFC. In our view, that was sufficient to alert the
court to the issue of the nother’s conpetence.

We further conclude that the issue was neritorious inasnuch as
the record denonstrates significant questions concerning the nother’s
ability to understand the nature of the proceedi ngs, defend her rights
and assist in her own defense (cf. Matter of Marie ZZ. [Jeanne A ],
140 AD3d 1216, 1217 [3d Dept 2016]; Matter of Justice T., 19 AD3d
1079, 1080 [4th Dept 2005], Iv denied 5 NY3d 707 [2005]; WMatter of
Casey J., 251 AD2d 1002, 1002 [4th Dept 1998]). There is no dispute
that the nother, who had been diagnosed with, inter alia,
schi zophreni a, had been in and out of psychiatric hospitals throughout
her life. Indeed, at the tinme of the subject child s birth, which was
two years before this term nation proceedi ng, the nother had been
conmtted to a psychiatric unit after being found inconpetent to stand
trial in a crimnal court. During the course of the hearing in this
proceedi ng, the nother was involuntarily commtted to a psychiatric
unit, and the matter had to be adjourned until her rel ease.
Additionally, during the nother’s brief testinony upon resunption of
the hearing, the court and the AFC had to interrupt her repeatedly
i nasmuch as her answers to questions were nonresponsive and, at tines,
conpl etely nonsensi cal .

G ven “the magnitude of the rights at stake [in a term nation
proceedi ng], as well as the allegations of nmental illness” (Matter of
Dani el Aaron D., 49 Ny2d 788, 790 [1980]), we conclude that the court
erred in failing to hold a hearing on whether a guardian ad litem
shoul d have been appointed for the nother. W therefore reverse the
order and remt the matter to Famly Court for a hearing to determ ne
whet her a guardian ad |item should be appointed for the nother and for
a new determ nation on the petition, if warranted.

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Fam |y Court, Ontario County (James
E. Walsh, Jr., A J.), entered October 3, 2016 in a proceedi ng pursuant
to Famly Court Act article 6. The order, anong other things, awarded
petitioner-respondent sole |egal and residential custody of the
subj ect child.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the | aw by vacating the sixth, seventh, and
ei ght h ordering paragraphs, and as nodified the order is affirned
wi thout costs and the matter is remtted to Famly Court, Ontario
County, for further proceedings in accordance with the follow ng
menmorandum In this Famly Court Act article 6 proceeding,
respondent -petitioner father appeals froman order that, inter alia,
nodi fied a prior custody and visitation order by awardi ng petitioner-
respondent nother sole legal and residential custody of the subject
child and limting the father’'s visitation with the child to famly
t herapy sessions. The father contends that Fam |y Court abused its
di scretion in denying his notion to change venue from Ontari o County
to Seneca County. W reject that contention. At the tine the nother
comenced this proceeding in Ontario County, the father resided in
that jurisdiction, and the prior order that the nother sought to
nodi fy was entered in Ontario County. Thus, venue was proper in
Ontario County (see Famly G Act 8 171), and the father failed to
denonstrate “good cause” for transferring this proceeding to Seneca
County (8 174; see Matter of Bonnell v Rodgers, 106 AD3d 1515, 1515
[4th Dept 2013], Iv denied 21 NY3d 864 [2013]).

We further conclude that the father waived his contention that
the nother failed to establish the requisite change in circunstances
warranting an inquiry into the best interests of the child inasnuch as
he also alleged in his cross petition that there had been such a



- 2- 1243
CAF 16- 02236

change in circunstances (see Matter of Biernbaumv Burdick, 162 AD3d
1664, 1665 [4th Dept 2018]). In any event, we agree with the nother
that she established the requisite change in circunstances inasnuch as
the father’s relationship with the subject child has deteriorated
since the prior order (see id.; Cook v Cook, 142 AD3d 530, 533 [2d
Dept 2016]; Matter of Filippelli v Chant, 40 AD3d 1221, 1222 [3d Dept
2007]). Contrary to the father’s related contention, we concl ude that
the court did not err in nodifying the prior order inasnmuch as “there
is a sound and substantial basis in the record to support the court’s
determnation that it was in the child s best interests to award [sol e
custody] to the [nmother]” and to reduce the father’s visitation
(Matter of Brewer v Soles, 111 AD3d 1403, 1404 [4th Dept 2013]; see
Matter of Noble v G gon, 165 AD3d 1640, 1640-1641 [4th Dept 2018]).

We agree with the father, however, that the court erred in
conditioning the father’'s visitation upon his participation in
t her apeutic counseling. “Although a court may include a directive to
obtai n counseling as a conponent of a custody or visitation order, the
court does not have the authority to order such counseling as a
prerequisite to custody or visitation” (Matter of Avdic v Avdic, 125
AD3d 1534, 1535 [4th Dept 2015]). Here, the court erred in making
participation in counseling the “triggering event” in determning
visitation (id.). W further conclude that the court inpermssibly
del egated the decision to hold famly therapy sessions to the father’s
and the child s therapists and therefore inproperly gave the
t herapists the authority to determne if and when visitation would
occur (see Matter of Christina KK. v Kathleen LL., 119 AD3d 1000, 1004
[ 3d Dept 2014]; Matter of Roskwi talski v Flem ng, 105 AD3d 1432, 1433
[4th Dept 2013]). W therefore nodify the order by vacating the
si xth, seventh, and eighth ordering paragraphs, and we remt the
matter to Famly Court to fashion a specific and definitive schedul e
for visitation between the father and the subject child.

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a judgnment of the Suprenme Court, Woni ng County
(Mchael M Mhun, A J.), entered August 2, 2017 in a proceedi ng
pursuant to CPLR article 78. The judgnent, anong ot her things,
ordered that a new hearing be held regarding the m sbehavi or report
dat ed Novenber 21, 2016.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Petitioner conmenced this CPLR article 78 proceedi ng
seeking to annul a determ nation, after a tier Il disciplinary
hearing, that he violated various inmate rules. In his answer,
respondent requested that the matter be remitted for a new hearing
because the recording of the original hearing was inaudible and coul d
not be transcribed, thereby precludi ng nmeani ngful review of the
determ nation. Suprene Court, inter alia, annulled the determ nation;
del eted frompetitioner’'s record all testinony, decisions, and
docunents prepared or produced solely as a result of that hearing; and
remtted the matter for a de novo hearing to be conducted by a
different hearing officer on only those charges of which petitioner
was found guilty at the original hearing. Petitioner appeals,
contending that the court erred in annulling the determ nation and
remtting the matter to respondent for a new hearing and that,

i nstead, the court should have annulled the determ nation and expunged
fromhis institutional record all references to the inmate rule
violations. W affirm

Contrary to petitioner’s contention, the court properly annull ed
the determnation and remtted the matter for a new hearing under the



- 2- 1255
CA 18-00256

ci rcunstances presented in this case (cf. Matter of Tolliver v

Fi scher, 125 AD3d 1023, 1023-1024 [3d Dept 2015], |v denied 25 NY3d
908 [2015]). “[T]he failure to produce a transcript [does] not

i nvol ve a substantial evidence issue or inplicate any fundanmental due
process rights,” and there are no equitable considerations here that
war rant expungenent of petitioner’s institutional record (Matter of
Auricchio v Goord, 273 AD2d 571, 572 [3d Dept 2000]).

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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Appeal froma judgnent of the Suprene Court, N agara County
(Richard C. Kloch, Sr., A J.), rendered Decenber 15, 2017. The
j udgnment revoked defendant’s sentence of probation and i nposed a
sentence of incarceration.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously nodified as a matter of discretion in the interest of
justice by vacating that part revoking the sentence of probation and
i nposi ng sentence and by continuing the sentence of probation
originally inposed with additional conditions as set forth in the
menor andum and as nodi fied the judgnment is affirmed.

Menor andum  Def endant appeals froma judgnent revoking the
sent ence of probation inposed upon her conviction, follow ng her plea
of guilty, of vehicular manslaughter in the first degree (Penal Law
§ 125.13 [1]) and driving while intoxicated as a m sdenmeanor (Vehicle
and Traffic Law 88 1192 [3]; 1193 [1] [Db] [i]), and sentencing her to
an indetermnate termof 1 to 3 years of incarceration. W reject
defendant’s contention that Supreme Court failed to exercise its
di scretion in revoking the sentence of probation based upon
defendant’ s admi ssion that she violated a term of her probation.
Al t hough the court nmade several ill-advised statenments inproperly
suggesting that it was bound to revoke defendant’s probati on and
i npose a sentence of incarceration based on the terns of the
negoti ated plea and the court’s coments at the original sentencing
proceeding (cf. People v Farrar, 52 Ny2d 302, 305 [1981]; People v
Dupont, 164 AD3d 1649, 1650 [4th Dept 2018]), we concl ude upon our
review of the entire sentencing transcript that the court understood
that it had the authority to continue or nodify the sentence of
probation (see CPL 410.70 [5]) and exercised its discretion in
i nposi ng a sentence of incarceration after considering the severity of
the underlying crinmes, the favorable plea, defendant’s adm ssion that
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she violated a termof probation by failing to report to her probation
of ficer on four occasions follow ng the death of her grandfather, the
updat ed presentence report, and defendant’s awareness that she faced
the possibility of incarceration for violating a term of probation
(see People v Brudecki, 32 AD3d 1255, 1255 [4th Dept 2006], |v denied
7 NY3d 924 [2006], reconsideration denied 8 NY3d 920 [2007]; see
generally Farrar, 52 Ny2d at 305).

We agree with defendant, however, that the sentence is unduly
harsh and severe. “The deternination of an appropriate sentence
requires the exercise of discretion after due consideration given to,
anong ot her things, the crine[s] charged, the particular circunstances
of the individual before the court and the purpose of a pena
sanction, i.e., societal protection, rehabilitation and deterrence”
(Farrar, 52 Ny2d at 305). Although we conclude that the court did not
abuse its discretion in revoking defendant’s probation and sentenci ng
her to an indeterm nate term of incarceration, “we can [neverthel ess]
substitute our own discretion for that of a trial court [that] has not
abused its discretion in the inposition of a sentence” (People v
Suitte, 90 AD2d 80, 86 [2d Dept 1982]; see People v Rapone, 71 AD3d
1563, 1564 [4th Dept 2010]; People v Patel, 64 AD3d 1246, 1247 [4th
Dept 2009]).

Here, defendant, who was 18 years old and had no crimnal history
at the tinme of the underlying crinmes, conpleted substance abuse
counseling and was fully conpliant with the reporting requirenment
during the nearly 2% years between her release to probation from an
initial period of incarceration and the death of her grandfather (see
Rapone, 71 AD3d at 1565; Patel, 64 AD3d at 1247; cf. People v Handl ey,
134 AD3d 1509, 1510 [4th Dept 2015], |v denied 27 Ny3d 1151 [2016]).

A clinical psychol ogi st who treated defendant in the years foll ow ng
the underlying crimes and during the probation period noted that,
despite the effects that her grandfather’s death had on defendant, she
did not revert to previous unhealthy coping nechanisns, i.e., using

al cohol and drugs, and she thereafter re-engaged in her treatnent
program The psychol ogi st al so opined that incarceration would inpede
defendant’s progress and create a setback in her recovery, and that
continuation of probation and her treatnment program woul d best
facilitate defendant’s commtnent to a sober, productive lifestyle.
Significantly, in consideration of all the circunstances, including a
single “low positive reading” for mari huana approxi mately one year
prior to her grandfather’s death that did not result in a violation
petition against defendant, the probation officer recormmended agai nst

i ncarceration given that defendant was ot herw se conpliant with the
terms of probation until her failure to report on four occasions.
Further, the record establishes that defendant was enpl oyed on a full-
tinme basis, intended to re-enroll in college classes, and commtted no
crinmes after the underlying conviction. Based on the foregoing, we
conclude that the inposition of an indeterm nate term of incarceration
is not warranted under the circunstances of this case, and we
therefore nodify the judgnent as a matter of discretion in the
interest of justice by vacating that part revoking the sentence of
probati on and i nposi ng sentence.
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Wth respect to the appropriate sentence, we agree w th defendant
t hat, as recommended by the probation officer and sought by defendant
on appeal, the sentence of probation originally inposed should be
continued with the additional conditions that defendant perform 100
hours of conmmunity service at a public or not-for-profit agency
approved by the probation departnent (see Penal Law 8 65.10 [2] [h])
and submt to the use and pay the costs of an el ectronic nonitoring
device for a period of 12 nonths (see 8 65.10 [4]; People v Hakes, —
NY3d — — 2018 NY Slip Op 08538, *1-4 [2018]). W therefore further
nodi fy the judgnment accordingly.

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1260

KA 17-00960
PRESENT: WHALEN, P.J., PERADOTTO, NEMOYER, CURRAN, AND TROUTMAN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

ALFONSO C. CUTAI' A, DEFENDANT- APPELLANT.

DAVID J. FARRUG A, PUBLI C DEFENDER, LOCKPORT (JOSEPH G FRAZI ER OF
COUNSEL), FOR DEFENDANT- APPELLANT.

CAROLI NE A. WQJTASZEK, DI STRI CT ATTORNEY, LOCKPORT (LAURA T. JORDAN OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Ni agara County Court (Matthew J.
Mur phy, 111, J.), rendered January 31, 2017. The judgnent convi cted
def endant, upon a jury verdict, of predatory sexual assault against a
chi |l d.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals from a judgnent convicting him
upon a jury verdict, of predatory sexual assault against a child
(Penal Law 8 130.96). Defendant was acquitted of another count of
predatory sexual assault against a child involving a different
conplainant. W affirm

Def endant chal |l enges County Court’s adm ssion of certain Mlineux
evi dence. That evidence, however, pertained only to the count of
whi ch def endant was acquitted, and the court gave extensive limting
instructions forbidding the jury from considering the Ml i neux
evi dence in connection with the count of which he was convicted. As
such, defendant was not prejudiced by the Mlineux evidence at issue,
and we therefore reject his assertion that he was denied a fair tria
as a result of its adm ssion (see People v Reynoso-Fabi an, 134 AD3d
1141, 1146-1147 [3d Dept 2015]; see generally People v Young, 255 AD2d
907, 907 [4th Dept 1998], affd 94 Ny2d 171 [1999]). Defendant’s
related claimthat the adm ssion of the Mdlineux evidence chilled his
right to testify about the charge of which he was convicted
necessarily assunes that the jury woul d have di sregarded the court’s
clear instructions forbidding any consi deration of the Mlineux
evi dence in connection with that charge, and the | aw does not permt
such an assunption (see generally People v Baker, 14 Ny3d 266, 274
[ 2010] ; People v Al exander, 160 AD3d 1370, 1371 [4th Dept 2018], Iv
deni ed 32 NY3d 1001 [2018]).
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Contrary to defendant’s further contention, the court properly
denied his notion to sever the two counts for trial (see People v
Ri os, 107 AD3d 1379, 1380-1381 [4th Dept 2013], |v denied 22 NY3d 1158
[ 2014] ; see al so People v Mdlyneaux, 49 AD3d 1220, 1221 [4th Dept
2008], I|v denied 10 NY3d 937 [2008]).

We reject defendant’s contention that he was deprived of due
process by four instances of alleged prosecutorial msconduct on
summat i on. As defendant correctly concedes, the court effectively
sustai ned his objections to all four chall enged coments. Because
def endant did not seek any further relief in connection with three of
the four chall enged coments, any prejudice fromthose three conments
was presunptively corrected to his satisfaction (see People v Heide,
84 NY2d 943, 944 [1994]; People v Carson, 122 AD3d 1391, 1393 [4th
Dept 2014], |v denied 25 NY3d 1161 [2015]). Defendant’s mstri al
notion with respect to the remai ning chall enged corment was properly
deni ed because the prosecutor did not actually conmment on defendant’s
failure to testify (see People v Elliott, 288 AD2d 907, 907 [4th Dept
2001], v denied 97 Ny2d 704 [2002]; see generally People v Thomas, 96
AD3d 1670, 1673 [4th Dept 2012], |v denied 19 NY3d 1002 [2012]).

The sentence is not unduly harsh or severe. W are nevertheless
conpel l ed to enphasi ze once again that, “[c]ontrary to the People's
contention, and as we have previously noted, it is well settled that
this Court’s sentence-review power may be exercised, if the interest
of justice warrants, w thout deference to the sentencing court . . . ,
and that we may substitute our own discretion for that of a trial
court which has not abused its discretion in the inposition of a
sentence” (People v Wiite, 153 AD3d 1565, 1568 [4th Dept 2017], Iv
deni ed 30 NY3d 1065 [2017] [internal quotation marks omtted]).

Finally, we note that the “certificate of disposition” contains
multiple errors that nmust be corrected (see generally People v Saxton,
32 AD3d 1286, 1286 [4th Dept 2006]). First, the certificate lists an
incorrect date for the underlying offense, and it nmust be anended to
reflect the correct date range specified in count one of the
indictnment. Second, the certificate incorrectly states that count one
of the indictrment was “reduced” at some point during the proceedings,
and this notation nust be stricken. Third, the certificate does not
clearly specify the jury' s verdict on each count, and it nust be
amended to clearly indicate that defendant was convicted of count one
and acquitted of count two. Fourth, the certificate incorrectly
states that the court assessed only a $325 “surcharge” at sentencing;
rather, the court assessed a $300 nmandatory surcharge, a $50 DNA
dat abank fee, a $25 crine victim assistance fee, and a $50 sex
of fender registration fee, and the certificate nust be anended to
correctly delineate the various fees and surcharges assessed.

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a judgnment of the Suprenme Court, Erie County
(Christopher J. Burns, J.), rendered August 17, 2016. The judgnent
convi cted defendant, upon a jury verdict, of nurder in the second
degree and crim nal possession of a weapon in the second degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict, of murder in the second degree (Penal Law
8§ 125.25 [1]) and crimnal possession of a weapon in the second degree
(8 265.03 [3]), arising fromthe fatal shooting of the victimoutside
a residence on Herkiner Street in Buffalo. Defendant contends that
the conviction is not supported by legally sufficient evidence
primarily because there is no direct evidence that he fired the shot
that killed the victim “It is well settled that, even in
circunstantial evidence cases, the standard for appellate revi ew of
| egal sufficiency issues is whether any valid |ine of reasoning and
perm ssible inferences could | ead a rational person to the concl usion
reached by the [factfinder] on the basis of the evidence at trial,
viewed in the Iight nost favorable to the People” (People v Pichardo,
34 AD3d 1223, 1224 [4th Dept 2006], |v denied 8 NY3d 926 [2007]
[internal quotation marks omitted]; see generally People v Bl eakl ey,
69 NY2d 490, 495 [1987]). Here, prosecution witnesses testified that
def endant was observed arguing with the victimabout poor quality
drugs earlier on the day of the shooting and that, later in the day,
gunshots were heard and a man with a blond ponytail, i.e., a
di stingui shing feature of defendant’s appearance, was observed with a
gun in his hands running toward West Del avan Avenue, near Her ki ner
Street. Prosecution witnesses also testified that, around the sane
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time, defendant ran to a yellow pickup truck on Wst Del avan Avenue
with a gun in his hand. W therefore conclude that there is anple
evidence in the record fromwhich the jury could have reasonably
concl uded that defendant possessed a weapon and fired the shot that
killed the victim Additionally, upon view ng the evidence in |ight
of the elenents of the crimes as charged to the jury (see People v
Dani el son, 9 NY3d 342, 349 [2007]), we reject defendant’s contention
that the verdict is against the weight of the evidence (see generally
Bl eakl ey, 69 NY2d at 495).

Contrary to defendant’s further contention, Suprene Court did not
err in denying defense counsel’s request for a racial identification
charge (cf. People v Boone, 30 NY3d 521, 526 [2017]). View ng the
evi dence, the law and the circunstances of this case in totality and
as of the tinme of the representation, we conclude that defense counsel
provi ded neani ngful representation (see generally People v Baldi, 54
NYy2d 137, 147 [1981]). W further conclude that the sentence is not
unduly harsh or severe. Finally, we have reviewed defendant’s
remai ni ng contention and conclude that it does not warrant
nodi fication or reversal of the judgnent.

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a judgnment of the Suprenme Court, Erie County (Penny
M Wl fgang, J.), rendered Septenber 13, 2016. The judgnent convi cted
def endant, upon his plea of guilty, of robbery in the first degree
(two counts) and crimnal possession of a weapon in the second degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a plea of guilty of two counts of robbery in the first degree
(Penal Law 8 160.15 [2], [4]) and one count of crimnal possession of
a weapon in the second degree (8 265.03 [3]). W reject defendant’s
contention that Suprenme Court erred in refusing to suppress physica
evi dence seized following a traffic stop of his vehicle. The evidence
at the suppression hearing established that the police officer who
initiated the stop had probabl e cause to stop defendant’s vehicle for
a violation of Vehicle and Traffic Law 8§ 1111 (d) (1). W further
conclude that the officer had a founded suspicion that crimna
activity was afoot and he was therefore justified in asking for
defendant’ s consent to search the vehicle (see People v MG nni s, 83
AD3d 1594, 1595 [4th Dept 2011], |v denied 18 NY3d 926 [2012]; People
v Tejeda, 217 AD2d 932, 933 [4th Dept 1995], |v denied 87 Ny2d 908
[1995]). At the time the officer asked defendant for his consent, the
of ficer was aware that an armed robbery had occurred in physical and
tenporal proximty to the stop and that the robbery had involved two
suspects whose clothing partially matched itens either worn by
def endant and the ot her occupant of the car or found in the backseat.
Further, the officer testified that the occupants were not wearing
coats despite the freezing weather and gave ill ogical and
contradictory responses to his questions (see MG nnis, 83 AD3d at
1595; cf. People v H ghtower, 136 AD3d 1396, 1396-1397 [4th Dept
2016]). Defendant abandoned his contention that the People failed to
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establish through clear and convincing evidence that he consented to
the search of his vehicle (see People v Carrasquillo, 142 AD3d 1359,
1360 [4th Dept 2016], |v denied 28 NY3d 1143 [2017]) and, in any
event, that contention lacks nmerit. Finally, in [ight of our

determ nation, defendant’s renmai ning contentions are noot.

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1268

CAF 18-00022
PRESENT: WHALEN, P.J., PERADOTTO, NEMOYER, CURRAN, AND TROUTMAN, JJ.

IN THE MATTER OF NI CKOLAS B., NEVAEH J. L.
AND ZACHERY C

NI AGARA COUNTY DEPARTMENT OF SOCI AL SERVI CES, VEMORANDUM AND ORDER
PETI TI ONER- RESPONDENT;

KATHERI NE F. L., RESPONDENT- APPELLANT.

DAVID J. FARRUG A, PUBLI C DEFENDER, LOCKPORT ( THERESA L. PREZI OSO COF
COUNSEL), FOR RESPONDENT- APPELLANT.

ANTHONY L. RESTAI NO, LOCKPORT, FOR PETI TI ONER- RESPONDENT.

LAURA A. M SKELL, LOCKPCORT, ATTORNEY FOR THE CHI LDREN.

Appeal froman order of the Famly Court, N agara County (John F
Batt, J.), entered Decenber 8, 2017 in a proceeding pursuant to Famly
Court Act article 10. The order denied respondent’s application
seeking the return of the subject children.

It is hereby ORDERED that said appeal is unaninously dism ssed
Wi t hout costs.

Menorandum  Respondent not her appeals froman order that denied
her Famly Court Act 8 1028 application seeking the return of her
children to her care and custody following their tenporary renoval
pursuant to a prior order. W dismss the appeal as noot because a
final order of disposition was entered during the pendency of the
appeal, finding that the children are neglected and placing themin
petitioner’s custody. “[A]ln appeal froma denial of an application
for return of a child renoved as a result of the initiation of a
proceedi ng pursuant to Famly [Court] Act article 10 becones noot at
the point a decision is made on the charges of neglect or abuse”
(Matter of Corine G [WIlliam G], 135 AD3d 443, 444 [1st Dept 2016];
see Matter of Bruce P., 138 AD3d 864, 865 [2d Dept 2016]; WMatter of
Angel C. [Lynn H ], 103 AD3d 1246, 1247 [4th Dept 2013]; cf. Matter of

C. Children, 249 AD2d 540, 540 [2d Dept 1998]) and, “ ‘[i]nasnuch as a
tenporary order [of renoval] is not a finding of wongdoing, the
exception to the nootness doctrine does not apply’ ” (Matter of Faith

B. [Rochelle C. ], 158 AD3d 1282, 1282-1283 [4th Dept 2018], |v denied
31 NY3d 910 [2018]; see Matter of Karrie-Ann ZZ. [Tamvy ZZ.], 132 AD3d
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1180, 1181 [3d Dept 2015]).

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a judgnment of the Suprenme Court, Erie County
(Cat herine R Nugent Panepinto, J.), dated June 16, 2017 in a
proceedi ng pursuant to CPLR article 78. The judgnent annulled a
determ nati on of the Town Board of respondent Town of Hanburg rezoning
a parcel of |and.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously reversed on the | aw wi thout costs and the petition is
di sm ssed.

Mermorandum  Petitioners commenced this CPLR article 78
proceedi ng seeking, inter alia, to annul the determ nation of the Town
Board of respondent Town of Hanmburg (Town) granting the application of
respondent G enn Wetzl to rezone a parcel of land to allowthe
construction of a clustered patio-hone project (project). In his
answer, Wetzl raised an affirmative defense and objection in point of
| aw that petitioners failed to state a clai mupon which relief could
be granted, and sought dism ssal of the petition. W agree with Wtzl
that Suprene Court erred in annulling the rezoning deternination based
on the purported failure of the Town Board to conply with Town Law
8§ 264, as asserted in petitioners’ fourth cause of action. That
section provides that no anmendnent to any zoning regul ati on “shal
becone effective until after a public hearing in relation thereto, at
whi ch the public shall have an opportunity to be heard,” and that
“[a]J]t least ten days’ notice of the tinme and place of such hearing
shal | be published in a paper of general circulation in such town”

(8 264 [1]). “The sufficiency of the notice is tested by whether it
fairly apprises the public of the fundanental character of the
proposed zoning change. It should not mslead interested parties into
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foregoi ng attendance at the public hearing” (Matter of CGernatt Asphalt
Prods. v Town of Sardinia, 87 Ny2d 668, 678 [1996]). Here, the notice
relating to the rezoning application announced a public hearing on the
adoption of an anendnment to the Town’s Zoning Code with respect to a
specified “29.29 acres of vacant |and” rather than the 24.24 acres
actual ly under consideration. W conclude, however, that the notice
was sufficient and that the court therefore erred in failing to

di smss the fourth cause of action. There is nothing in the record
supporting the court’s conclusion that a nenber of the public could
reasonably have been misled by the erroneous description of the
acreage and thereby caused to forego attending the public hearing.

We further agree with Wetzl that, although the court did not
address petitioners’ remaining three causes of action, we may consider
themin the interest of judicial econony inasnuch as the record is
adequate to permt review and the issues relating to them have been
briefed by the parties on appeal (see Matter of Munroe v Ponte, 148
AD3d 1025, 1027 [2d Dept 2017]; see also LM Bus. Assoc., Inc. v State
of New York, 124 AD3d 1215, 1218 [4th Dept 2015], |v denied 25 NY3d
905 [2015]; Matter of Melber v New York State Educ. Dept., 71 AD3d
1216, 1217 [3d Dept 2010]). Upon our review of the record, we agree
with Wetzl that the remaining causes of action nust also be dism ssed.

Contrary to the allegations in petitioners’ first cause of
action, the Town Board did not violate article 8 of the Environnental
Conservation Law (State Environnmental Quality Review Act [SEQRA]). W
agree with Wetzl that the Town Board properly classified the project
as an unlisted action, which, unlike a Type | action, does not carry a
“presunption that it is likely to have a significant adverse inpact on
the environment” (6 NYCRR 617.4 [a] [1]; see Matter of Village of
Chestnut Ridge v Town of Ramapo, 99 AD3d 918, 925 [2d Dept 2012], |lv
di sm ssed and denied 20 NY3d 1034 [2013]; see also 6 NYCRR 617.6 [a]
[2], [3]). Further, the Town Board provided a reasoned el aboration of
the basis for its determnation to issue a negative declaration that
allowed for effective judicial review (see 6 NYCRR 617.7 [b] [4]; cf.
Matter of Daw ey v Wiitetail 414, LLC, 130 AD3d 1570, 1571 [4th Dept
2015]), and we reject petitioners’ contention that the Town Board
failed to take the requisite hard | ook at the rel evant areas of
envi ronnment al concern, including, anong other things, the effect of
the project on preexistent flooding in the area to be rezoned (see
Matter of Pilot Travel Crs., LLC v Town Bd. of Town of Bath, 163 AD3d
1409, 1412 [4th Dept 2018]).

Contrary to the allegations in petitioners’ second cause of
action, the record establishes that, before taking final action on the
proposed rezoning, the Town Board did refer the matter to the Erie
County Department of Environment and Pl anning (ECDEP) for review in
conpliance with General Muinicipal Law 8§ 239-m and the ECDEP s failure
to issue a recomendation within 30 days of “receipt of a ful
stat enent of such proposed action” pernmitted the Town Board to nmake a
final determ nation on the rezoning application (General Minicipal Law
8§ 239-m[4] [b]). In addition, the affidavit of the Town Board’s
pl anni ng consul tant establishes that the subm ssion to the ECDEP
i ncl uded, anong other things, the SEQRA-related material s that
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petitioners contend on appeal were omtted (see General Minicipal Law
§ 239-m|[1] [c]).

Finally, we agree with Wetzl that petitioners’ third cause of
action nust al so be dism ssed because petitioners failed to
denonstrate that a “clear conflict” exists between the Town’' s
conprehensi ve plan and the rezoning determ nation (Matter of Ferraro v
Town Bd. of Town of Amherst, 79 AD3d 1691, 1694 [4th Dept 2010], Iv
denied 16 NY3d 711 [2011] [internal quotation marks omtted]; see
Bergstol v Town of Monroe, 15 AD3d 324, 325 [2d Dept 2005], |v denied
5 Ny3d 701 [2005]).

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprenme Court, N agara County
(Matthew J. Murphy, 111, A J.), entered Novenber 15, 2017. The order,
i nsofar as appealed from granted in part the notion of defendants for
summary judgnent and denied the cross notion of plaintiff for partia
sumary j udgnent .

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |aw by denying those parts of the notion
with respect to the permanent consequential limtation of use and
significant limtation of use categories of serious injury within the
meani ng of Insurance Law 8 5102 (d) and reinstating the conplaint, as
anplified by the bill of particulars, to that extent, and granting the
cross nmotion in part with respect to the issue of negligence, and as
nodified the order is affirmed w thout costs.

Menorandum  Plaintiff commenced this negligence action to
recover damages for the injuries she allegedly sustai ned when her
vehi cl e was rear-ended by a vehicle owned by defendant Christa M
Ci ccone and operated by defendant Ayla C. C ccone-Burton (driver).

Def endants noved for summary judgnent dism ssing the conplaint on the
ground that plaintiff did not sustain a serious injury within, inter
alia, the significant limtation of use, permanent consequentia
limtation of use, and 90/ 180-day categories (see |Insurance Law § 5102
[d]), and plaintiff cross-noved for partial sunmary judgnment on the

i ssues of negligence and serious injury. Suprene Court denied
plaintiff’s cross notion and granted defendants’ notion except wth
respect to the 90/180-day claim Plaintiff now appeals.

On the issue of serious injury, we reject plaintiff’s contention
that the court erred in denying her cross notion with respect to the
90/ 180-day claim W agree with plaintiff, however, that defendants
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failed to neet the initial burden on their notion insofar as it sought
summary judgnent dismssing the significant limtation of use and

per manent consequential limtation of use clains (see Crane v d over,
151 AD3d 1841, 1841-1842 [4th Dept 2017]). W therefore nodify the
order accordingly.

Finally, the court erred in denying plaintiff’s cross notion with
respect to the issue of negligence, and we therefore further nodify
the order accordingly. “It is well settled that a rear-end collision
with a stopped vehicle establishes a prima facie case of negligence on
the part of the driver of the rear vehicle . . . In order to rebut the
presunption [of negligence], the driver of the rear vehicle nust
submt a non[]negligent explanation for the collision . . . One of
several nonnegligent explanations for a rear-end collision is a sudden
stop of the |ead vehicle” (Macri v Kotrys, 164 AD3d 1642, 1643 [4th
Dept 2018] [internal quotation marks omitted]). Here, contrary to
def endants’ m sconstruction of the record, the driver did not testify
at her deposition that plaintiff suddenly stopped her vehicle and
thereby precipitated the crash. Instead, the driver testified that
she “renenber[ed] being stopped and [that she] thought the car in
front of [her] began to nove, so [she] went on [her] acceleration
[sic]. And next thing [she] knew there was a crack on [ her

wi ndshield].” Far fromconstituting a nonnegligent explanation for
the crash, the driver’s deposition testinony conclusively establishes
her own negligence, i.e., that she breached her “ ‘duty to see what

shoul d be seen and to exercise reasonabl e care under the circunstances
to avoid an accident’ " (Cupp v McGaffick, 104 AD3d 1283, 1284 [4th
Dept 2013]).

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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Appeal froman order of the Famly Court, Genesee County (Sanford
A. Church, A J.), entered May 3, 2018, in a proceedi ng pursuant to
Fam |y Court Act article 6. The order, anong other things, awarded
petitioner visitation with the subject children.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the |Iaw wi thout costs and the petitions are
di sm ssed.

Menorandum Petitioner, the paternal grandnother of the subject
children (grandnother), comenced this Famly Court Act article 6
proceedi ng seeking visitation with the children. Follow ng a heari ng,
Famly Court determned, inter alia, that visitation with the
grandnot her was in the children’s best interests. Even assumn ng,
arguendo, that the grandnother established standi ng by denonstrating
“circumstances in which equity would see fit to intervene” (Matter of
Emanuel S. v Joseph E., 78 Ny2d 178, 181 [1991]; see Donestic
Rel ations Law 8 72 [1]), we agree with respondent father and
respondent nother that the court’s best interests determ nation | acks
a sound and substantial basis in the record (see Matter of Hil genberg
v Hertel, 100 AD3d 1432, 1434 [4th Dept 2012]). W therefore reverse
the order and dism ss the petitions.

On Sunday, June 25, 2017, the grandnother hosted brunch at her
home. Al nost every weekend prior to that date, the ol der of the two
subj ect children (child) had at |east one overnight visit at the
grandnot her’ s hone, and then the parents would cone to the
grandnot her’s hone for Sunday dinner. Present for brunch on June 25
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were the parents, the child, and her uncle. Follow ng brunch, the
father and the uncle, who are brothers, engaged in a heated argunent,
whi ch involved yelling. Before leaving, the father told the

grandnot her, “[NJo nore weekends.”

That sanme day, a report of child abuse or naltreatnent was nmade
to the Ofice of Children and Fam |y Services (OCFS). The reporter’s
identity is confidential, per the normal protocol. W note, however
that the grandnother is an attorney, a longtine practitioner in Famly
Court, and an adm nistrative |aw judge in OCFS. The report was
investigated by Child Protective Services (CPS) and determ ned to be
unf ounded.

On Tuesday, June 27, the grandnother sent the father a text
message, asking whether he would bring the child to her hone the next
weekend or whether she had to file a petition in Famly Court. The
father did not respond. The grandnother sent a simlar text nessage
to the nother, who responded that, per the advice of CPS, there would
be no visitation until the investigation concluded. The nother
advi sed the grandnother to contact the parents’ attorney with any
guestions. On Wednesday, June 28, the grandnother filed a petition
seeking visitation with the child every weekend from Friday at 10: 00
a.m to Sunday at noon. The petition accused the father of commtting
“an incident of donestic violence” on June 25, and noted that a CPS
i nvestigation of the incident “has commenced.”

The first court appearance was July 14. The court asked the
parents whether they were willing to allow tenporary visitation with
the grandnother. They were not. The next day, the uncle filed a
police report accusing the father of assaulting himat the
grandnot her’ s hone on June 25. According to the uncle, the father
“picked up a chair and slamed it down” while the child s feet were
under it. The child was unhurt. The father was yelling. The uncle
told himto go outside. The father asked the uncle “to conme outside

like he wanted to fight.” The uncle refused and responded, “ ‘you go
outside.” ” The father “went to push” the uncle, but the uncle
“knocked [his] arms away.” The father yelled, threw “papers and hair

bands,” and stonped away. The uncle wanted the father to be “held
accountable for his actions.”

A police officer interviewed the grandnother, who urged himto
arrest the father for harassment. She explained to the officer that
she works for OCFS review ng CPS reports, including cases of fatality,
and that she believed the father was going to kill the child. She

stated: “Wen we were in court yesterday, | could see he hasn’t
changed his m nd or deneanor . . . W asked about [tenporary
visitation]. Nothing, okay? So, it was clear to ne that he stil
doesn’t feel anything he did was inappropriate . . . .” The

grandnot her then gave her version of the incident, which was
consistent with the uncle’s version. The District Attorney declined
to press charges.

On Novenber 24, the younger of the two subject children (baby)
was born. Shortly thereafter, the grandnother filed a second petition
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seeking visitation with the baby. The matter proceeded to a fact-
finding hearing, after which the court ordered the parents to allow
the grandnother to exercise visitation with the children two weekends
per month. A Justice of this Court stayed execution of the order
pendi ng appeal .

It is well established that a fit parent has a *fundanent al
constitutional right” to nake parenting decisions (Troxel v Ganville,
530 US 57, 69-70 [2000]; see Hilgenberg, 100 AD3d at 1434). For that
reason, the Court of Appeals has enphasized that “the courts should
not lightly intrude on the famly relationship against a fit parent’s
wi shes. The presunption that a fit parent’s decisions are in the
child s best interests is a strong one” (Matter of ES. v P.D., 8 Ny3d
150, 157 [2007]; see Hilgenberg, 100 AD3d at 1434).

The parents here are fit. Although the court did not nmake an
express finding with respect to their fitness in its decision, it
| ooked favorably upon the parents. Specifically, the court referred
to the child's famly situation as “fortunate,” discussed her “good
rel ati onships” with her parents, and praised the “strength of her
nucl ear famly.” Mreover, the record is sufficiently conplete for us
to make our own finding that the parents are fit (see generally Matter
of Bel cher v Mdrgado, 147 AD3d 1335, 1336 [4th Dept 2017]). Their
counsel or provided gl owi ng testinony about the parents’ rel ationship
with each other and with their children. Furthernore, the nmaterna
grandnother, a retired neonatal nurse, testified that the parents are
“great parents,” the child “adores them” and she has no concerns
about their parenting. The parents both testified that they have a
I oving rel ationship and provide the children with appropriate support
and discipline. There was virtually no evidence to the contrary.

Because the parents are fit, their decision to prevent the
children fromvisiting the grandnother is entitled to “special weight”
(Troxel, 530 US at 70). Additionally, our exam nation of the record
reveals that their decision is founded upon legitimte concerns. The
father testified that he expected the argunent follow ng brunch to be
forgiven by the next weekend and for the famly relationship to return
to normal. In light of the CPS investigation and the litigation in
Fam |y Court, however, he no longer felt confortable |eaving the child
with the grandnmother. The nother testified to her observation that
the child s behavior has inproved since she stopped visiting the
gr andnot her, whomthe nother believed to be a bad influence. The
court wholly ignored that testinony by the parents, erroneously
refusing to give it the weight to which it is entitled.

Addi tional factors for the court to consider in rendering a best
interests determ nation include “whether the grandparent and
grandchi |l d have a preexisting relationship, whether the grandparent
supports or underm nes the grandchild s relationship with his or her
parents, and whether there is any aninosity between the parents and
t he grandparent” (H |genberg, 100 AD3d at 1433, citing E.S., 8 NY3d at
157-158). Al though the grandnother and the child have an extensive
preexi sting rel ationship, the grandnother exhibited a willingness to
use her position in the | egal systemto underm ne the parental
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relationship by initiating Fam |y Court proceedi ngs al nost

i mredi ately, rather than making a good faith attenpt to fix her famly
rel ati onships without resorting to litigation. That evidence nakes it
difficult to draw any conclusion other than that the grandnother “is
responsi ble for escalating a minor incident into a full-blow famly
crisis, totally ignoring the damagi ng i npact [her] behavi or woul d have
on the [famly relationships] and making no effort to mtigate that

i mpact” (Matter of Articolo v Grasso, 132 AD3d 1193, 1195 [3d Dept
2015]) .

There is now pal pabl e aninosity between the parties.
Approxi mately three nonths after the litigation commenced, the parents
| egal |y changed their hyphenated surnane to renove the grandnother’s
surnane. “l’mno |onger part of that famly,” the father testified at
the hearing. “[T]his is not how famlies act towards each other.”
Furthernore, there is evidence denonstrating that the grandnother and
the uncle are an enotional trigger for the father. That evidence was
corroborated by the testinony of the parents’ counselor, who testified
that the father is m|d-mannered, but that he becane upset with the
gr andnot her because she “was very controlling.” The grandnother
eventual | y acknowl edged the extent of the aninosity that had devel oped
in her famly. During rebuttal, she testified that it would be better
to pick the children up and drop themoff at a neutral |ocation.
“After listening to [the parents],” she testified, “it’s probably best
that they don’'t conme to the house. That seens |like that’s going to be
stressful and difficult for everybody.” Al though aninosity alone is
not a sufficient reason to deny visitation (see E.S., 8 NY3d at 157),
here, the aninosity threatens to disrupt the harnoni ous functioning of
the famly unit.

Thus, upon consideration of all the relevant factors, we concl ude
that visitation with the grandnother is not in the children s best
interests and that the court’s determnation to the contrary |acks a
sound and substantial basis in the record (see Hil genberg, 100 AD3d at
1433-1434) .

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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Appeal and cross appeal froman order of the Suprene Court, Erie
County (James H. Dillon, J.), entered Decenber 5, 2017. The order
denied the notion of defendants for summary judgnment and deni ed the
cross nmotion of plaintiffs for summary judgnent.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the law by granting the notion in part and
di sm ssing the conplaint insofar as it alleges negligence, and as
nodified the order is affirmed w thout costs.

Menmorandum Plaintiffs commenced this action to recover damages
for injuries allegedly sustained by Diane Meka (plaintiff) as a result
of the vicious propensities of defendants’ dogs, Eli and Nyx.
Plaintiff was wal king her dog, Mcie, around the nei ghborhood when El
and Nyx approached them Eli approached first and began sniffing
Macie. Then, according to plaintiff’s deposition testinony, Nyx came
toward her at a “full run” and began “biting” Mcie s neck. As
plaintiff screanmed for help, she | ost her balance, fell over one of
t he dogs, and dropped to the curb, fracturing her arm Defendants
appeal and plaintiffs cross-appeal froman order that, inter alia,
deni ed defendants’ notion for sumrary judgnent dism ssing the
conplaint and plaintiffs’ cross notion for summary judgnent on the
conpl ai nt.

Def endants contend on their appeal that Supreme Court erred in
denying their nmotion with respect to the strict liability cause of
action because their dogs had not denonstrated vicious propensities
prior to the subject incident (see generally Collier v Zanbito, 1 Ny3d
444, A446-447 [2004]). We reject that contention. It is well settled
that “an aninmal that behaves in a nmanner that would not necessarily be
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consi dered dangerous or ferocious, but nevertheless reflects a
proclivity to act in a way that puts others at risk of harm can be
found to have vicious propensities—albeit only when such proclivity
results in the injury giving rise to the lawsuit” (id. at 447, see
Long v Hess, 162 AD3d 1646, 1646 [4th Dept 2018]). “ ‘A known
tendency to attack others, even in playfulness, as in the case of the
overly friendly large dog wwth a propensity for enthusiastic junping
up on visitors, will be enough to make the defendant[] |iable for
damages resulting fromsuch an act’ ” (Long, 162 AD3d at 1647; see
Lew s v Lustan, 72 AD3d 1486, 1487 [4th Dept 2010]). Al though
defendants testified that they never saw their dogs behave
aggressively toward anot her dog, defendants submtted the deposition
testimony of a neighbor, who testified that one day, when she was
wal ki ng her dog past defendants’ house, Eli and Nyx grow ed and “cane
charging” at them thus raising an issue of fact by their own

subm ssions (see Lewis, 72 AD3d at 1487).

| nasmuch as there are triable issues of fact whet her defendants’
dogs had vicious propensities, we |ikew se reject plaintiffs’
contention on their cross appeal that the court erred in denying their
cross notion wth respect to the strict liability cause of action.
Contrary to plaintiffs’ further contention, the court properly
di sregarded the affidavit submtted with their surreply papers. It is
generally inproper for a party seeking relief by cross notion to
submit evidence for the first tinme in surreply papers (cf. Ferrari v
Nat|. Football League, 153 AD3d 1589, 1590 [4th Dept 2017]), and
plaintiffs have offered no justification for failing to submt the
affidavit with their cross notion papers.

Finally, we agree with defendants on their appeal that the court
erred in denying the notion with respect to the allegations of
negl i gence, and we therefore nodify the order accordingly. A claim
sounding in ordinary negligence does not |lie against the person
responsi ble for a dog that causes injury (see Doerr v Goldsmth, 25
NY3d 1114, 1116 [2015]; Long, 162 AD3d at 1646).

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a judgnment of the Suprenme Court, Erie County (Penny
M Wl fgang, J.), rendered Novenber 16, 2016. The judgnent convicted
def endant, upon his plea of guilty, of burglary in the third degree
(three counts).

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a plea of guilty of three counts of burglary in the third degree
(Penal Law 8 140.20). W agree with defendant that his waiver of the
right to appeal his conviction does not enconpass his challenge to the
severity of the sentence (see People v Maracle, 19 Ny3d 925, 928
[2012] ). Suprene Court advised defendant that he was not waiving his
right to appeal an illegal sentence but failed to clarify during the
course of the allocution that he was waiving his right to appeal any
i ssue concerning the severity of the sentence (see generally People v
Banks, 125 AD3d 1276, 1277 [4th Dept 2015], |v denied 25 NY3d 1159
[ 2015]). Further, “[a]lthough defendant executed a witten waiver of
the right to appeal, there was no colloquy between [the c]ourt and
def endant regarding the witten waiver to ensure that defendant read
and understood it and that he was waiving his right to challenge the
| ength of the sentence” (People v Mack, 124 AD3d 1362, 1363 [4th Dept
2015]; see generally People v Carno, 101 AD3d 1663, 1663-1664 [4th
Dept 2012], |v denied 20 NY3d 1060 [2013]). W neverthel ess concl ude
that the sentence is not unduly harsh or severe.

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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KA 17-00194
PRESENT: WHALEN, P.J., PERADOTTO, CARNI, NEMOYER, AND W NSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

RYAN DONNELLY, DEFENDANT- APPELLANT.

NORMAN P. EFFMAN, PUBLI C DEFENDER, WARSAW (LEAH R. NOWOTARSKI OF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL J. FLAHERTY, JR, SPECI AL DI STRI CT ATTORNEY, WARSAW FOR
RESPONDENT.

Appeal from a judgnment of the Wom ng County Court (M chael M
Mohun, J.), entered January 12, 2017. The judgment revoked
defendant’ s sentence of probation and i nposed a sentence of
i mprisonment .

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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KA 15-01128
PRESENT: WHALEN, P.J., PERADOTTO, CARNI, AND NEMOYER JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

LESLI E W HOKE, DEFENDANT- APPELLANT.

LEANNE LAPP, PUBLI C DEFENDER, CANANDAI GUA, D.J. & J. A Cl RANDO ESQS.
SYRACUSE ( BRADLEY E. KEEM OF COUNSEL), FOR DEFENDANT- APPELLANT.

JAMES B. RITTS, DI STRICT ATTORNEY, CANANDAI GUA (V. CHRI STOPHER
EAGGLESTON OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Ontario County Court (Craig J.
Doran, J.), rendered August 19, 2013. The judgnment convicted
def endant, upon his plea of guilty, of attenpted course of sexua
conduct against a child in the first degree, crimnal sexual act in
the first degree and crimnal sexual act in the third degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously affirmed.

Menor andum  Def endant appeals from a judgnent convicting him
upon his plea of guilty of, inter alia, crimnal sexual act in the
first degree (Penal Law 8 130.50 [1]) and crimnal sexual act in the
third degree (8 130.40 [2]). Defendant validly waived his right to
appeal (see People v Robinson, 112 AD3d 1349, 1349 [4th Dept 2013], Iv
deni ed 23 NY3d 1042 [2014]; People v Hi nkson, 59 AD3d 934, 935 [4th
Dept 2009], |v denied 12 NY3d 817 [2009]; see also People v King, 151
AD3d 1651, 1652 [4th Dept 2017], |v denied 30 NYy3d 951 [2017]), and
t hat wai ver enconpasses his challenge to the severity of his sentence
(see People v Lopez, 6 NY3d 248, 255-256 [2006]). Although
def endant’ s remai ni ng contentions survive his valid appeal waiver (see
People v Sears, 158 AD3d 1293, 1294 [4th Dept 2018], |v denied 31 NY3d
1087 [2018]; People v Copes, 145 AD3d 1639, 1639 [4th Dept 2016], lv
deni ed 28 NY3d 1182 [2017]), they are neverthel ess unpreserved and we
decline to review themas a matter of discretion in the interest of
justice (see Sears, 158 AD3d at 1294; People v Wlson, 289 AD2d 1088,
1088 [4th Dept 2001], |v denied 98 Ny2d 656 [2002]).

As defendant correctly notes, County Court erroneously stated,
prior to inposing sentence, that he had pleaded guilty to crimna
sexual act in the third degree under count 32 of the indictnment. 1In
fact, defendant had pleaded guilty to crimnal sexual act in the first
degree under that count. Neverthel ess, when viewed in context, it is
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apparent that the court nmerely m sspoke and actually intended to and
did i npose sentence for the appropriate crine consistent with the
negotiated term Thus, as the Second Departnent recogni zed under

t hese exact circunstances, “a remttitur for what nust necessarily be
rei nposition of the sane sentence woul d serve no purpose what soever”
(People v Tarrant, 109 AD2d 763, 764 [2d Dept 1985]; see al so People v
Martinez, 243 AD2d 923, 925 [3d Dept 1997]).

Finally, the uniformsentence and comitnent form nust be anended
to state that the sentence on count 32 runs concurrently with the
sentences on count 1 and count 8, and to reflect the correct offense
dates as specified in counts 1, 8, and 32 of the indictnment (see
Peopl e v Sout hard, 163 AD3d 1461, 1462 [4th Dept 2018]).

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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KA 16- 00791
PRESENT: WHALEN, P.J., PERADOTTO, CARNI, NEMOYER, AND W NSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

RANDALL C. HOLDEN, DEFENDANT- APPELLANT.
(APPEAL NO. 1.)

CARA A. VWALDMVAN, FAI RPORT, FOR DEFENDANT- APPELLANT.

JAMES B. RITTS, DI STRICT ATTORNEY, CANANDAI GUA (V. CHRI STOPHER
EAGGLESTON OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Ontario County Court (Frederick G
Reed, A . J.), rendered February 10, 2016. The judgnent convicted
def endant, upon his plea of guilty, of driving while intoxicated, a
class D fel ony.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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KA 16- 00789
PRESENT: WHALEN, P.J., PERADOTTO, CARNI, NEMOYER, AND W NSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

RANDALL C. HOLDEN, DEFENDANT- APPELLANT.
(APPEAL NO. 2.)

CARA A. VWALDMVAN, FAI RPORT, FOR DEFENDANT- APPELLANT.

JAMES B. RITTS, DI STRICT ATTORNEY, CANANDAI GUA (V. CHRI STOPHER
EAGGLESTON OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Ontario County Court (Frederick G
Reed, A . J.), rendered February 10, 2016. The judgnent convicted
def endant, upon his plea of guilty, of forgery in the second degree
(two counts), identity theft in the first degree and schenme to defraud
in the first degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously affirmed.

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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KA 16-00788
PRESENT: WHALEN, P.J., PERADOTTO, CARNI, NEMOYER, AND W NSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

RANDALL C. HOLDEN, DEFENDANT- APPELLANT.
(APPEAL NO. 3.)

CARA A. VWALDMVAN, FAI RPORT, FOR DEFENDANT- APPELLANT.

JAMES B. RITTS, DI STRICT ATTORNEY, CANANDAI GUA (V. CHRI STOPHER
EAGGLESTON OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Ontario County Court (Stephen D
Aronson, A.J.), rendered February 11, 2016. The judgnment convicted
def endant, upon his plea of guilty, of driving while intoxicated, a
m sdeneanor (four counts) and aggravated unlicensed operation of a
motor vehicle in the first degree (two counts).

It is hereby ORDERED that the judgnent so appealed fromis
unani mously affirmed.

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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CA 18-00604
PRESENT: WHALEN, P.J., PERADOTTO, CARNI, NEMOYER, AND WINSLOW, JJ.

IN THE MATTER OF M. B., PETITIONER-APPELLANT,
Y ORDER

NEW YORK STATE OFFICE OF MENTAL HEALTH, ERIE
COUNTY MEDICAL CENTER, SUICIDE PREVENTION AND
CRISIS SERVICES, INC., BRYLIN HOSPITAL AND
LAKESHORE BEHAVIORAL HEALTH,
RESPONDENTS-RESPONDENTS.

(APPEAL NO. 1.)

M. B., PETITIONER-APPELLANT PRO SE.

GOLDBERG SEGALLA LLP, BUFFALO (MEGHAN M. BROWN OF COUNSEL), FOR
RESPONDENT-RESPONDENT SUICIDE PREVENTION AND CRISIS SERVICES, INC.

HURWITZ & FINE, P.C., BUFFALO (ASHMITA ROKA OF COUNSEL), FOR
RESPONDENT-RESPONDENT BRYLIN HOSPITAL.

BARBARA D. UNDERWOOD, ATTORNEY GENERAL, ALBANY (ALLYSON B. LEVINE OF
COUNSEL), FOR RESPONDENT-RESPONDENT NEW YORK STATE OFFICE OF MENTAL
HEALTH.

RICOTTA & VISCO, BUFFALO (KATHERINE V. MARKEL OF COUNSEL), FOR
RESPONDENT-RESPONDENT ERIE COUNTY MEDICAL CENTER.

Appeal from an order of the Supreme Court, Erie County (Catherine
R. Nugent Panepinto, J.), entered January 29, 2018. The order, among
other things, conditionally dismissed the petition.

It is hereby ORDERED that said appeal is unanimously dismissed
without costs (see Matter of Aho, 39 NY2d 241, 248 [1976]).

Mark W. Bennett

Entered: December 21, 2018
Clerk of the Court
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CA 18-00605
PRESENT: WHALEN, P.J., PERADOTTO, CARNI, NEMOYER, AND WINSLOW, JJ.

IN THE MATTER OF M. B., PETITIONER-APPELLANT,
Y ORDER

NEW YORK STATE OFFICE OF MENTAL HEALTH, ERIE
COUNTY MEDICAL CENTER, SUICIDE PREVENTION AND
CRISIS SERVICES, INC., BRYLIN HOSPITAL AND
LAKESHORE BEHAVIORAL HEALTH,
RESPONDENTS-RESPONDENTS.

(APPEAL NO. 2.)

M. B., PETITIONER-APPELLANT PRO SE.

GOLDBERG SEGALLA LLP, BUFFALO (MEGHAN M. BROWN OF COUNSEL), FOR
RESPONDENT-RESPONDENT SUICIDE PREVENTION AND CRISIS SERVICES, INC.

HURWITZ & FINE, P.C., BUFFALO (ASHMITA ROKA OF COUNSEL), FOR
RESPONDENT-RESPONDENT BRYLIN HOSPITAL.

BARBARA D. UNDERWOOD, ATTORNEY GENERAL, ALBANY (ALLYSON B. LEVINE OF
COUNSEL), FOR RESPONDENT-RESPONDENT NEW YORK STATE OFFICE OF MENTAL
HEALTH.

RICOTTA & VISCO, BUFFALO (KATHERINE V. MARKEL OF COUNSEL), FOR
RESPONDENT-RESPONDENT ERIE COUNTY MEDICAL CENTER.

Appeal from a judgment (denominated order) of the Supreme Court,
Erie County (Catherine R. Nugent Panepinto, J.), entered March 6,
2018. The judgment dismissed the petition.

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed without costs.

Mark W. Bennett

Entered: December 21, 2018
Clerk of the Court
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CA 18-01207
PRESENT: WHALEN, P.J., PERADOTTO, CARNI, NEMOYER, AND W NSLOW JJ.

KATHERI NE WALDECK, PLAI NTI FF- RESPONDENT,
\% ORDER

STARPO NT CENTRAL SCHOOL DI STRI CT AND STARPO NT
BOARD OF EDUCATI ON, DEFENDANTS- APPELLANTS.

BAXTER SM TH & SHAPI RO, P.C., BUFFALO (JOSHUA A. BLOOM OF COUNSEL),
FOR DEFENDANTS- APPELLANTS.

W LLI AM MATTAR, P.C., ROCHESTER ( MATTHEW J. KAI SER OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, N agara County (Dani el
Furlong, J.), entered Cctober 6, 2017. The order denied the notion of
defendants for summary judgnent dism ssing the conplaint.

Now, upon reading and filing the stipulation of discontinuance
signed by the attorneys for the parties on Cctober 16, 2018,

It is hereby ORDERED that said appeal is unaninously dism ssed
wi t hout costs upon stipul ation.

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1311

KA 13-00035
PRESENT: SM TH, J.P., LINDLEY, DEJOSEPH, NEMOYER AND CURRAN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

JORDAN J. ELLI SON, DEFENDANT- APPELLANT.

EASTON THOWPSON KASPEREK SHI FFRI N LLP, ROCHESTER (DONALD M THOVPSON
OF COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER ( DANI EL GROSS OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, Monroe County
(Thomas E. Moran, J.), rendered January 7, 2013. The judgnent
convi cted defendant, upon a jury verdict, of burglary in the third
degree (two counts) and crimnal possession of stolen property in the
fourth degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously nodified as a matter of discretion in the interest of
justice by vacating the finding that defendant is a persistent felony
of fender, reducing the sentences inposed for burglary in the third
degree under counts one and two of the indictnent to indeterm nate
terms of incarceration of 3%to 7 years, reducing the sentence inposed
for crimnal possession of stolen property in the fourth degree under
count three of the indictnent to an indeterm nate term of
incarceration of 2 to 4 years, and directing that the sentences on
counts one and two run concurrently with each other and consecutively
to the sentence inposed on count three, and as nodified the judgnent
is affirnmed.

Menorandum Following a jury trial, defendant was convicted of
two counts of burglary in the third degree (Penal Law 8 140.20) and
one count of crimnal possession of stolen property in the fourth
degree (8 165.45 [1l]). The charges arose fromtwo separate
shoplifting incidents that occurred five days apart. As a result of
the first theft, which occurred at a Macy’'s store in Marketplace Ml l
def endant was charged with two counts of burglary in the third degree
because he had previously been banned for |life fromentering Macy’s
and the mall itself. The second theft, occurring at a Gap store in a
different mall, resulted in a felony possession of stolen property
charge because the value of the itens taken by def endant exceeded
$1,000. Al of the property fromboth thefts was recovered by the
police mnutes after defendant left the stores. Although defendant
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had been offered the opportunity prior to trial to plead guilty in
return for a sentencing prom se of concurrent indeterm nate terns of
incarceration of 2 to 4 years, he rejected that offer and proceeded to
trial. The proof of guilt at trial was overwhel m ng, and the jury

qui ckly returned a guilty verdict on all counts. Suprenme Court

t hereafter adjudi cated defendant a persistent felony offender and
sentenced himto 20 years to life on each count. The sentences are
concurrent.

On a prior appeal, we nodified the judgnment by reducing the
sentences inposed to concurrent indetermnate terns of incarceration
of 15 years to life and otherwi se affirned (People v Ellison, 124 AD3d
1230 [4th Dept 2015], |v denied 25 NY3d 1201 [2015]). We thereafter
granted defendant’s notion for a wit of error coram nobis based on
his appellate counsel’s failure to contend that the court “abused its
di scretion in finding defendant a persistent felony offender” (People
v Ellison, 136 AD3d 1354, 1354 [4th Dept 2016]). W now consi der
def endant’ s appeal de novo.

The sentencing court’s determi nation to sentence a defendant as a
persistent felony offender “cannot be held erroneous as a matter of
law, unless [that] court acts arbitrarily or irrationally” (People v
Rivera, 5 NY3d 61, 68 [2005], cert denied 546 US 984 [2005]). Even
where the sentencing court does not err as a matter of law in
adj udi cating a defendant to be a persistent felony offender, however,
“[t]he Appellate Division, in its own discretion, may conclude that a
persistent felony offender sentence is too harsh or otherw se
inmprovident” (id.). “In this way, the Appellate D vision can and
should mtigate i nappropriately severe applications of the statute”
(id.). A determnation by the Appellate D vision to vacate a harsh or
severe persistent felony offender finding is authorized by CPL 470. 20
(6), which grants the Appellate Division discretion to nodify
sentences in the interest of justice “wthout deference to the
sentencing court” (People v Del gado, 80 Ny2d 780, 783 [1992]; see
Peopl e v Meacham 151 AD3d 1666, 1670 [4th Dept 2017], |v denied 30
NY3d 981 [2017]).

Here, given defendant’s extensive crimnal record, we cannot
conclude that the court acted arbitrarily or irrationally in finding
defendant to be a persistent felony offender. Neverthel ess, we
exercise our discretion in the interest of justice to vacate that
finding (see People v Lusby, 2 AD3d 1332, 1333 [4th Dept 2003]; People
v Beckwith, 309 AD2d 1253, 1254 [4th Dept 2003]; People v Collazo, 273
AD2d 93, 93 [1st Dept 2000], |Iv denied 95 NY2d 889 [2000]). Although
def endant has a lengthy crimnal history, alnost all of his offenses
stemfromhimstealing fromstores to get noney to support his |ong-
standing drug habit. It does not appear fromthe presentence report
t hat defendant has ever inflicted violence on anyone, and he certainly
di d not physically harm anyone in this case.

We note that the People never requested that defendant be
adj udi cated a persistent felony offender; instead, the court sua
sponte ordered the persistent felony offender hearing. As noted, the
People, in a pretrial plea bargain, offered defendant a sentence of
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concurrent indetermnate ternms of incarceration of 2 to 4 years.
Moreover, the judge who initially handled this case transferred it to
Drug Treatnment Court, which rejected defendant due to his extended
period of sobriety—he had been in jail for nore than a year at the
time awaiting trial. Defendant thus went from having his case
transferred to Drug Treatnment Court, where successful conpletion nay
have resulted in reduction of the felony charges to m sdeneanors, to
bei ng sentenced to 20 years to |life, on the sane charges. Such a

di sparity between the plea offer and the ultinmate sentence mlitates
in favor of a sentence reduction, especially for a nonviolent offender
such as def endant.

Thus, as a matter of discretion in the interest of justice, we
nodi fy the judgnent by vacating the finding that defendant is a
persistent felony offender, reducing the sentences inposed for
burglary in the third degree under counts one and two of the
indictment to indetermnate terns of incarceration of 3%to 7 years,
reduci ng the sentence inposed for crimnal possession of stolen
property in the fourth degree under count three to an indeterm nate
termof incarceration of 2 to 4 years, and directing that the
sent ences inmposed on counts one and two run concurrently with each
ot her and consecutively to the sentence inposed on count three. Those
are the maxi num sentences that nmay be inposed upon a second fel ony
of fender for the subject crimes. The aggregate sentence as nodified
is 5% to 11 years.

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
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MARTI N CONSI DI NE, |1, DEFENDANT- APPELLANT.

DAVID J. FARRUG A, PUBLI C DEFENDER, LOCKPORT (JOSEPH G FRAZI ER OF
COUNSEL), FOR DEFENDANT- APPELLANT.

CAROLI NE A. WQJTASZEK, DI STRI CT ATTORNEY, LOCKPORT ( THOVAS H. BRANDT
OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, N agara County
(Richard C. Kloch, Sr., A J.), rendered Novenber 14, 2017. The
j udgnment convi cted defendant, upon his plea of guilty, of driving
while intoxicated, a class E felony.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously nodified on the |aw by vacating the sentence and as
nodi fied the judgnment is affirned and the matter is remtted to
Suprene Court, N agara County, for further proceedi ngs in accordance
with the foll owi ng nenorandum Def endant appeals from a judgnent
convicting him wupon his plea of guilty, of driving while intoxicated
as a class E felony (Vehicle and Traffic Law 88 1192 [3]; 1193 [1] [c]
[i] [A]). Defendant was sentenced to an indetermnate termof 1 to 3
years’ inprisonnent, a consecutive one-year conditional discharge, and
a fine of $1,000. That sentence is illegal because the conditiona
di scharge term nmust be three years under these circunstances (see
Penal Law 88 60.21, 65.05 [3] [a]; Vehicle and Traffic Law § 1193 [1]
[c] [1ii]). Although the issue is not raised by either party, we
cannot allow an illegal sentence to stand (see People v Southard, 163
AD3d 1461, 1461 [4th Dept 2018]; People v Sellers, 222 AD2d 941, 941
[3d Dept 1995]). We therefore vacate the sentence and renit the
matter to Suprene Court to afford defendant the opportunity to either
wi thdraw his plea or be resentenced to the |l egal termof conditiona
di scharge (see Sellers, 222 AD2d at 941; see generally People v
Ciccarelli, 32 AD3d 1175, 1176 [4th Dept 2006]). Defendant’s
appel l ate contentions are academc in light of our determ nation.

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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PRESENT: SM TH, J.P., LINDLEY, DEJOSEPH, NEMOYER AND CURRAN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

ROBERT L. SM TH, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU CF BUFFALO, | NC., BUFFALO ( DEBORAH K. JESSEY OF
COUNSEL), FOR DEFENDANT- APPELLANT.

JOHN J. FLYNN, DI STRI CT ATTORNEY, BUFFALO (ASHLEY R LOWRY OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Erie County Court (Kenneth F. Case,
J.), rendered COctober 8, 2015. The judgnent convicted defendant, upon
his plea of guilty, of manslaughter in the first degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed.

Menmorandum  On appeal froma judgnment convicting him upon his
pl ea of guilty, of manslaughter in the first degree (Penal Law
§ 125.20 [1]), defendant contends that his waiver of the right to
appeal is invalid and that his sentence is unduly harsh and severe.
The record establishes that his waiver of the right to appeal was
knowi ng, intelligent and voluntary (see generally People v Lopez, 6
NY3d 248, 256 [2006]), and that valid waiver forecloses his challenge
to the severity of the sentence (see id. at 255).

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT
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MARK H. STAHL, DEFENDANT- APPELLANT.

LEANNE LAPP, PUBLI C DEFENDER, CANANDAI GUA ( GARY MULDOON OF COUNSEL),
FOR DEFENDANT- APPELLANT.

JAMES B. RITTS, DI STRICT ATTORNEY, CANANDAI GUA (V. CHRI STOPHER
EAGGLESTON OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Ontario County Court (Stephen D
Aronson, A.J.), rendered Septenber 24, 2015. The judgnent convi cted
def endant, upon his plea of guilty, of driving while intoxicated, a
class E felony (two counts), and unl awful possession of mari huana.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal from a judgnment convicting him upon his
plea of guilty, of two counts of driving while intoxicated (DW) as a
class E felony (Vehicle and Traffic Law 88 1192 [2], [3]; 1193 [1] [c]
[i] [Al) and one count of unlawful possession of marihuana (Penal Law
§ 221.05), defendant contends that County Court erred in refusing to
suppress all evidence seized as a result of the stop of his vehicle at
a DW checkpoint. W reject that contention; therefore, we affirm

It is well settled that “individualized suspicion is not a
prerequisite to a constitutional seizure of an autonobile which is
‘carried out pursuant to a plan enbodying explicit, neutral
[imtations on the conduct of individual officers’” ” (People v Scott,
63 NY2d 518, 525 [1984]). Here, we agree with the Peopl e that
defendant’ s vehicle was stopped “pursuant to a nonarbitrary,
nondi scrim natory and uni form procedure, involving the stop of al
vehi cl es” approachi ng the checkpoi nt (People v John BB., 56 Ny2d 482,
488 [1982], cert denied 459 US 1010 [1982]). Moreover, the State
Troopers “were given explicit verbal instructions on the procedures to
be used at the roadbl ock, including the nature of the questions to be
asked of every driver, and those instructions ‘afforded little
discretion to [the] personnel’ " at the checkpoint (People v Gavenda,
88 AD3d 1295, 1296 [4th Dept 2011]; see People v LaFountain, 283 AD2d
1013, 1014 [4th Dept 2001]). Contrary to defendant’s further
contention, the Trooper who initiated the renoval of defendant’s
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vehicle fromthe line at the checkpoint for further investigation was
not the sergeant who determ ned where and when the checkpoint shoul d
be set up (see generally Matter of Muhammad F., 94 Ny2d 136, 144

[ 1999], cert denied 531 US 1044 [2000]). Furthernore, we reject
defendant’s contention that the checkpoint was illegal because there
were no witten guidelines concerning the operation of the checkpoi nt
(see People v Haskins, 86 AD3d 794, 796 [3d Dept 2011], I|v denied 17
NY3d 903 [2011]; People v Sinzheiner, 15 AD3d 732, 734 [3d Dept 2005],
v denied 5 NY3d 794 [2005]; People v Serrano, 233 AD2d 170, 171 [ 1st
Dept 1996], |v denied 89 NYy2d 929 [1996]).

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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PRESENT: SM TH, J.P., LINDLEY, DEJOSEPH, NEMOYER, AND CURRAN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
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JON K. NI KI TEAS, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (Tl MOTHY S. DAVI S OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (NANCY G LLI GAN OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, Monroe County
(Joanne M Wnslow, J.), rendered Novenber 18, 2014. The judgnent
convi cted defendant, upon his plea of guilty, of robbery in the first
degree and crimnal possession of a weapon in the second degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals from a judgnent convicting him
upon his plea of guilty, of robbery in the first degree (Penal Law
§ 160.15 [4]) and crim nal possession of a weapon in the second degree
(8 265.03 [3]). Defendant contends that Suprenme Court erred in
refusing to suppress evidence obtained after the police stopped his
vehi cl e because the testinony of officers regarding their reasons for
the stop were incredible and tailored to nullify constitutiona
objections. W reject that contention.

“I't is well settled that, ‘where a police officer has probable
cause to believe that the driver of an autonobile has conmtted a
traffic violation, a stop does not violate [the state or federa

constitutions, and] . . . neither the primary notivation of the
of ficer nor a determ nation of what a reasonable traffic officer would
have done under the circunstances is relevant’ ” (People v Howard, 129

AD3d 1469, 1470 [4th Dept 2015], |v denied 26 Ny3d 968 [2015],
reconsi deration denied 26 NYy3d 1089 [2015]). Furthernore, “the
credibility determ nations of the suppression court ‘are entitled to
great deference on appeal and wll not be disturbed unless clearly
unsupported by the record ” (id.).

Here, one of the officers who participated in the stop testified
at the suppression hearing that he initially chose to foll ow
def endant’ s vehicl e because he could not see its registration sticker.
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Wiile followi ng the vehicle, the officers saw the vehicle’ s turn
signal activated within only 50 feet of a turn in violation of Vehicle
and Traffic Law 8§ 1163 (b), which requires that a turn signal be
activated no |l ess than 100 feet before the turn. The officers then
stopped the vehicle and observed that the registration sticker was
affixed to the windshield but was curling at the corners, making it
difficult to see. The officers roughly neasured the di stance between
the intersection and where defendant activated his turn signal,
confirmng their estimate that the distance was approxi mately 50 feet.

Al though the officers were mstaken in their initial belief that
the vehicle | acked a registration sticker (see generally People v
Jean-Pierre, 47 AD3d 445, 445 [1st Dept 2008], |v denied 10 Ny3d 865
[2008]), that m stake and the issue whether it was reasonable is
irrel evant because defendant’s failure to activate his turn signal at
the requisite distance before nmaking the turn was al one sufficient to
justify the stop (see Vehicle and Traffic Law 8 1163 [b]; see al so
People v Cuffie, 109 AD3d 1200, 1201 [4th Dept 2013], |v denied 22

NY3d 1087 [2014]). |Indeed, the suppression court expressly determ ned
as much by concluding that “defendant’s failure to properly signal a
turn . . . provided an independent |awful basis for the stop.”

Finally, contrary to defendant’s further contention, “ ‘[n]othing

about the officer[s’] testinobny was unbelievable as a matter of | aw,
mani festly untrue, physically inpossible, contrary to experience,

. self-contradictory’ ” or tailored to nullify constitutiona

obj ections (People v Knighton, 144 AD3d 1594, 1594-1595 [4th Dept
2016], |v denied 28 Ny3d 1147 [2017]). W therefore discern no basis
in the record for disturbing the court’s finding that probable cause
existed for the traffic stop (see People v Rucker, 165 AD3d 1638, 1638
[4th Dept 2018]).

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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PRESENT: SM TH, J.P., LINDLEY, DEJOSEPH, NEMOYER AND CURRAN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
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RONZELL CAMBER, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SOCI ETY, SYRACUSE (DARI ENN M POWERS OF
COUNSEL), FOR DEFENDANT- APPELLANT.

WLLIAM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (KENNETH H. TYLER
JR, OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, Onondaga County
(John J. Brunetti, A J.), rendered April 12, 2016. The judgnent
convi cted defendant, upon his plea of guilty, of crimnal possession
of a weapon in the second degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals from a judgnent convicting him
upon his plea of guilty, of crimnal possession of a weapon in the
second degree (Penal Law 8 265.03 [3]). W now affirm

Suprene Court properly refused to suppress a | oaded gun recovered
from defendant’ s person after the vehicle in which he was riding
pul l ed over. Wthin approximately one m nute and three bl ocks of a
corroborated 911 report of shots fired, a police officer observed a
vehicle that appeared to match the description provided by the 911
caller of a vehicle “possibly involved” in the shooting. Although
def endant correctly argues that the officer effectuated a | evel three
seizure at the nonent he ordered defendant and the other occupants to
remain in the vehicle (see People v Harrison, 57 Ny2d 470, 476
[ 1982]), we neverthel ess agree with the People that, given the
ci rcunst ances descri bed above, the officer possessed the requisite
reasonabl e suspicion of crimnality to effect that seizure (see People
v Martinez, 147 AD3d 642, 642 [1st Dept 2017], |v denied 29 NY3d 1034
[ 2017]; People v Wllians, 126 AD3d 1304, 1304-1305 [4th Dept 2015],
| v deni ed 25 Ny3d 1209 [2015]; People v Sanchez, 216 AD2d 207, 208
[ 1st Dept 1995], |Iv denied 87 Ny2d 850 [1995]). Defendant’s ensui ng
refusal to follow that officer’s directive to show his hands and
rel ated evasive conduct justified the subsequent pat frisk in which
the gun was di scovered (see People v Mack, 49 AD3d 1291, 1292 [4th
Dept 2008], |v denied 10 NY3d 866 [2008]).
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The sentence is not unduly harsh or severe.

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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IN THE MATTER OF TARA BUTLER,
PETI TI ONER- RESPONDENT,

\% ORDER

DI ANE L. BUTLER, RESPONDENT-APPELLANT,
AND RI CHARD E. VANGORDEN, RESPONDENT- RESPONDENT.

ROSEMARI E RI CHARDS, SOUTH NEW BERLI N, FOR RESPONDENT- APPELLANT.

EDWARD F. MJURPHY, |11, HAMMONDSPORT, ATTORNEY FOR THE CHI LD.

Appeal from an order of the Famly Court, Steuben County (Mathew
K. MCarthy, A J.), entered June 19, 2017 in a proceeding pursuant to
Fam |y Court Act article 6. The order, anong other things, awarded
custody of the subject child to petitioner.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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HARRI SON LESTER, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SOCI ETY, SYRACUSE (Pl OTR BANASI AK OF
COUNSEL), FOR DEFENDANT- APPELLANT.

WLLIAM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (NI COLE K
| NTSCHERT OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Onondaga County Court (Joseph E
Fahey, J.), rendered Cctober 27, 2014. The appeal was held by this
Court by order entered Novenber 9, 2017, decision was reserved and the
matter was remtted to Onondaga County Court for further proceedi ngs
(155 AD3d 1579 [4th Dept 2017]). The proceedi ngs were held and
conpl et ed.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of burglary in the first degree (Penal Law
8§ 140.30 [3]) and burglary in the second degree (8 140.25 [2]). W
previously held the case, reserved decision, and remtted the matter
for County Court to make and state for the record a determ nation
whet her def endant shoul d be afforded youthful offender status (People
v Lester, 155 AD3d 1579, 1579 [4th Dept 2017]; see generally People v
Rudol ph, 21 NY3d 497, 499-501 [2013]). Upon remttal, the court
determ ned that defendant should not be afforded youthful offender
status. W conclude that the court did not thereby abuse its
di scretion, particularly in view of the nature of the crinmes, in which
def endant, on one occasion, broke into the home of a 98-year-old woman
by clinmbing through a front porch wi ndow, and on another occasi on
entered the sane woman’s hone through a rear side door and threatened
her with a hamrer (see generally People v Mbley, 118 AD3d 1336, 1338
[4th Dept 2014], |v denied 24 NY3d 1121 [2015]). In addition, upon
our review of the record, we decline to exercise our own discretion in
the interest of justice to adjudicate defendant a yout hful offender
(see People v Mohawk, 142 AD3d 1370, 1371 [4th Dept 2016]; cf. People
v Thomas R O, 136 AD3d 1400, 1402-1403 [4th Dept 2016]). Finally, we
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conclude that the sentence is not unduly harsh or severe.

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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PRESENT: WHALEN, P.J., SMTH, CENTRA, CARNI, AND TROUTMAN, JJ.

IN THE MATTER OF MAURI CE BURGESS, PETI TI ONER,
\% ORDER
ANTHONY ANNUCCI , ACTI NG COW SSI ONER, NEW YORK

STATE DEPARTMENT OF CORRECTI ONS AND COVMUNI TY
SUPERVI SI ON, RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW (ADAM W KOCH COF
COUNSEL), FOR PETI TI ONER

BARBARA D. UNDERWOCD, ATTORNEY CGENERAL, ALBANY (VI CTOR PALADI NO OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judici al
Department by order of the Supreme Court, Wom ng County [M chael M
Mohun, A.J.], entered July 11, 2018) to review a determ nation of
respondent. The determ nation found after a tier Ill hearing that
petitioner had violated an inmate rule.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the amended petition is dism ssed.

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
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JUSTIN R CRAMER, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALO, | NC., BUFFALO (M CHAEL S. DEAL OF
COUNSEL), FOR DEFENDANT- APPELLANT.

LORI PETTIT RIEMAN, DI STRICT ATTORNEY, LITTLE VALLEY, FOR RESPONDENT.

Appeal from a judgnment of the Cattaraugus County Court (Ronald D
Ploetz, J.), rendered Septenber 29, 2014. The judgnent convicted
def endant, upon his plea of guilty, of attenpted nurder in the second
degr ee.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of attenpted nurder in the second degree
(Penal Law 88 110.00, 125.25 [1]). W agree with defendant that the
wai ver of the right to appeal is invalid because “the mnimal inquiry
made by County Court was insufficient to establish that the court
engage[d] . . . defendant in an adequate colloquy to ensure that the
wai ver of the right to appeal was a know ng and vol untary choice”
(People v Carroll, 148 AD3d 1546, 1546 [4th Dept 2017], |v denied 29
NY3d 1077 [2017] [internal quotation marks onmtted]; see People v
Lewi s [appeal No. 1], 161 AD3d 1588, 1588 [4th Dept 2018]). Moreover,
t he col |l oquy concerning the waiver of the right to appeal, which was
i mredi ately preceded by a colloquy concerning the rights automatically
forfeited by a guilty plea, conflated the right to appeal with the
rights forfeited by a guilty plea (see People v Cooper, 136 AD3d 1397,
1398 [4th Dept 2016], |v denied 27 NY3d 1067 [2016]). W neverthel ess
reject defendant’s challenge to the severity of the sentence.

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1335

KA 17-01686
PRESENT: WHALEN, P.J., SMTH, CENTRA, CARNI, AND TROUTMAN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

LEON Yl NGST, DEFENDANT- APPELLANT.

THEODORE W STENUF, M NOA, FOR DEFENDANT- APPELLANT.

W LLI AM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE ( KENNETH H. TYLER
JR, OF COUNSEL), FOR RESPONDENT.

Appeal from an order of the Onondaga County Court (Stephen J.
Dougherty, A.J.), entered July 12, 2017. The order determ ned that
defendant is a level two risk pursuant to the Sex O f ender
Regi strati on Act.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum I n this proceeding pursuant to the Sex O f ender
Regi stration Act (Correction Law §8 168 et seq.), defendant appeals
froman order classifying himas a level two risk. Defendant pleaded
guilty to a federal sex offense arising fromhis possession of, anong
ot her things, 3,246 imges of child pornography, 553 videos of child
por nography, 1,160 inages of child erotica, and 4,988 other images of
children. Contrary to defendant’s contention, although the risk
assessnent instrunent prepared by the Board of Exam ners of Sex
O fenders (Board) classified defendant as a presunptive | evel one
ri sk, County Court did not grant an upward departure or inproperly
enpl oy an automatic override in order to raise defendant’s presunptive
risk level froma level one to a level tw risk. Instead, the court
deternm ned that defendant was a presunptive level two risk after it
assigned points under risk factor 3 in addition to those al so assessed
by the Board under risk factors 5, 9, and 11. To the extent that
def endant contends that the court erred in assessing defendant 30
poi nts under risk factor 3, we reject that contention. It is wel
established that “children depicted in pornographic inmages are each
separate victins for purposes of the Sex O fender Registration Act in
general and risk factor 3 in particular” (People v Bernecky, 161 AD3d
1540, 1540 [4th Dept 2018], |v denied 32 Ny3d 901 [2018] [internal
quotation marks omtted]; see People v Gllotti, 23 Ny3d 841, 859-860
[ 2014] ; People v Poole, 90 AD3d 1550, 1550 [4th Dept 2011]).

Contrary to defendant’s further contention, the court did not
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abuse its discretion in denying defendant’s request for a downward
departure fromhis presunptive risk |evel (see Bernecky, 161 AD3d at
1541).

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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WESLEY B., DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALO | NC., BUFFALO (KRISTIN M PREVE OF
COUNSEL), FOR DEFENDANT- APPELLANT.

JOHN J. FLYNN, DI STRI CT ATTORNEY, BUFFALO ( MATTHEW B. POWNERS OF
COUNSEL), FOR RESPONDENT.

Appeal from an adjudication of the Suprenme Court, Erie County
(Russell P. Buscaglia, A J.), rendered Cctober 4, 2016. Defendant was
adj udi cated a yout hful offender upon his plea of guilty of attenpted
robbery in the first degree.

It is hereby ORDERED t hat the adjudication so appealed fromis
unani nously affirnmed.

Menmor andum  On appeal from a yout hful offender adjudication
based upon his plea of guilty of attenpted robbery in the first degree
(Penal Law 88 110.00, 160.15 [2]), defendant contends that his waiver
of the right to appeal is invalid. W agree. The mniml perfunctory
inquiry made by Suprenme Court was “insufficient to establish that the
court ‘engage[d] . . . defendant in an adequate colloquy to ensure
that the waiver of the right to appeal was a knowi ng and vol untary
choice’ ” (People v Brown, 296 AD2d 860, 860 [4th Dept 2002], Iv
deni ed 98 Ny2d 767 [2002]; see People v Ham lton, 49 AD3d 1163, 1164
[4th Dept 2008]). Nevertheless, we reject defendant’s contention that
his sentence is unduly harsh and severe. W note, however, that the
certificate of conviction contains internal inconsistencies and nust
therefore be amended to reflect that defendant was sentenced to an
indeterminate termof incarceration of 1% to 4 years (see People v
Tunol 0, 149 AD3d 1544, 1544 [4th Dept 2017], lv denied 29 NY3d 1087
[ 2017]).

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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ANTHONY S. ORTI Z, DEFENDANT- APPELLANT.

EASTON THOWPSON KASPEREK SHI FFRI N LLP, ROCHESTER (BRI AN SHI FFRI N OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (NANCY G LLI GAN OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Monroe County Court (Douglas A
Randal |, J.), rendered June 2, 2015. The judgnent convicted
def endant, upon a jury verdict, of murder in the second degree,
assault in the second degree and crim nal possession of a weapon in
the second degree (two counts).

It is hereby ORDERED that the judgnent so appealed fromis
unani mously affirmed.

Menorandum  On appeal froma judgment convicting himfollow ng a
jury trial of nurder in the second degree (Penal Law § 125.25 [1]),
assault in the second degree (8 120.05 [2]), and two counts of
crim nal possession of a weapon in the second degree (8 265.03 [1]
[b]; [3]), defendant contends that he was deprived of effective
assi stance of counsel because defense counsel failed to ask County
Court to instruct the jury on a justification defense and objected to
the prosecutor’s request that the jury be charged with mansl aughter in
the first degree (8 125.20 [1]) as a |l esser included of fense of nurder
in the second degree. W reject that contention.

“I'l]t is incunbent on defendant to denonstrate the absence of
strategic or other legitinmate explanations” for defense counsel’s
al l egedly deficient conduct (People v Rivera, 71 Ny2d 705, 709 [1988];
see People v Benevento, 91 Ny2d 708, 712 [1998]), and defendant fail ed
to nmeet that burden here (see People v Hi cks, 110 AD3d 1488, 1489 [4th
Dept 2013], |v denied 22 NY3d 1156 [2014]). Although there was a
reasonabl e view of the evidence that defendant was justified in
shooting one of the victins, who was chasi ng defendant as he fled a
vi ol ent brawl, defense counsel chose instead to pursue a
m sidentification defense. “Each defense theory available to
def endant posed its own chal |l enges, and the choice of one, instead of
the other, was not ‘determ native of the verdict’ ” (People v O ark,
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28 NY3d 556, 564 [2016], quoting People v Petrovich, 87 Ny2d 961, 963
[1996]). Further, “the misidentification theory had the potential to
achi eve defendant’s acquittal on all charges,” whereas a successful
justification defense under the circunstances here “would only have
resulted in acquittal on the nurder charge” (id.). Therefore, defense
counsel s decision to advance the m sidentification defense “was
consistent with strategic decisions of a reasonably conpetent
attorney” (Benevento, 91 NyY2d at 712 [internal quotation marks
omtted]). Defendant also failed to denonstrate the |ack of a
strategic basis for defense counsel’s alleged ineffectiveness in
objecting to the prosecutor’s request that the jury be instructed on
the | esser included offense of manslaughter in the first degree (see
general ly People v Ml aussena, 44 AD3d 349, 350 [1lst Dept 2007], affd
10 NY3d 904 [2008]). Thus, we conclude that “the evidence, the |aw,
and the circunstances of [this] case, viewed in totality and as of the
time of the representation,” establish that defendant received

meani ngf ul representation (People v Baldi, 54 Ny2d 137, 147 [1981]).

Finally, the sentence is not unduly harsh or severe.

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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GQJY DI LLON, JR, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SCCI ETY, SYRACUSE (CRAI G P. SCHLANGER OF
COUNSEL), FOR DEFENDANT- APPELLANT.

WLLIAM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (NI COLE K
| NTSCHERT OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, Onondaga County
(John J. Brunetti, A J.), rendered March 13, 2015. The judgnent
convi cted defendant, upon a jury verdict, of burglary in the second
degree and petit |arceny.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of burglary in the second degree (Penal Law
§ 140.25 [2]) and petit larceny (8 155.25). Defendant contends that
Suprene Court erred in denying his pro se speedy trial notion because
def ense counsel did not execute a valid witten waiver of defendant’s
statutory speedy trial rights prior to the expiration of the six-nonth
time period in which the People were required to be ready for tria
(see CPL 30.30 [1] [a]). That contention is raised for the first tine
on appeal and thus is not preserved for our review (see generally
Peopl e v Beasley, 16 Ny3d 289, 292 [2011]; People v Goode, 87 Ny2d
1045, 1047 [1996]). |In any event, we conclude that the contention is
without nmerit. It is undisputed that defendant net his initial burden
“of alleging that the People were not ready for trial within the
statutorily prescribed tine period” (People v Allard, 28 NY3d 41, 45
[ 2016] ), and the burden therefore shifted to the People to denonstrate
“sufficient excludable tine” (People v Kendzia, 64 NY2d 331, 338
[ 1985]). The People net their burden by establishing that defense
counsel orally waived defendant’s speedy trial rights within the
statutory period, thus extending the tinme for the People to proceed
wi th prosecution (see People v Weeler, 159 AD3d 1138, 1141 [3d Dept
2018], Iv denied 31 Ny3d 1123 [2018]; see generally People v
Di cki nson, 18 NY3d 835, 836 [2011]). The witten waiver produced by
t he Peopl e here establishes the validity of the oral waiver (cf.
Peopl e v Rousaw, 151 AD3d 1179, 1180 [3d Dept 2017]). W reject
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defendant’s further contention that the sentence is unduly harsh and
severe. W have consi dered defendant’s renai ning contenti on and
conclude that it lacks nerit.

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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RONNEY L. ELLI'S, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER, TREVETT CRI STO P. C
(ERIC M DOLAN OF COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (JOSEPH PLUKAS OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Monroe County Court (Frank P
CGeraci, Jr., J.), rendered Decenber 22, 2010. The judgnent convi cted
def endant, upon a jury verdict, of predatory sexual assault against a
child (two counts) and sexual abuse in the first degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of, inter alia, two counts of predatory sexua
assault against a child (Penal Law § 130.96). Contrary to defendant’s
contention, his sentence is not unduly harsh or severe. Defendant
failed to preserve his remai ning contentions for our review (see CPL
470.05 [2]), and we decline to exercise our power to review themas a
matter of discretion in the interest of justice (see CPL 470.15 [ 6]

[a]).

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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MARCUS DE LA CRUZ, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SCCI ETY, SYRACUSE (PHI LI P ROTHSCH LD OF
COUNSEL), FOR DEFENDANT- APPELLANT.

WLLIAM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE ( BRADLEY W
OASTLER OF COUNSEL), FOR RESPONDENT.

Appeal from an order of the Onondaga County Court (Walter W
Haf ner, Jr., A J.), entered March 11, 2016 pursuant to the 2009 Drug
Law Reform Act. The order denied the application of defendant to be
resent enced upon defendant’s 1991 conviction of crimnal possession of
a controll ed substance in the second degree and crim nal possession of
a controll ed substance in the third degree.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirnmed.

Menorandum  On appeal from an order denying his application for
resentenci ng pursuant to the 2009 Drug Law Reform Act (see CPL
440. 46), defendant contends that County Court erred in concludi ng that
certain factors overcane the statutory presunption in favor of
resentencing. W conclude that the court did not abuse its discretion
i n denyi ng defendant’s application.

It is well settled that a “defendant who is eligible for
resentenci ng pursuant to CPL 440.46 enjoys a statutory presunption in
favor of resentencing . . . However, resentencing is not automatic,
and the determnation is left to the discretion of the” sentencing
court (People v Bethea, 145 AD3d 738, 738 [2d Dept 2016], |v denied 29
NY3d 946 [ 2017]; see People v Arroyo, 99 AD3d 515, 515 [1st Dept
2012], Iv denied 20 Ny3d 1059 [2013]). Contrary to defendant’s
contention, the court did not abuse its discretion in determning that
substantial justice dictated denial of his application for
resentencing, given “the seriousness of the underlying crine[s], and
defendant’s illegal reentry into the United States” and resunption of
drug sales after being rel eased from custody and deported (People v
Rodri guez, 68 AD3d 543, 543 [1st Dept 2009]; see People v Pefia, 55
AD3d 393, 393 [1st Dept 2008]; People v Alcaraz, 46 AD3d 253, 253 [ 1st
Dept 2007]), as well as defendant’s numerous disciplinary infractions
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whil e incarcerated (see People v Darwin, 102 AD3d 807, 808 [2d Dept
2013]; People v Colon, 77 AD3d 849, 850 [2d Dept 2010], |v denied 15
NY3d 952 [2010]).

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprene Court, Monroe County (Renee
Forgensi Mnarik, A J.), entered April 19, 2018. The order denied the
noti on of defendant Adirondack Trailways, Inc., for summary judgnent
di sm ssing the conplaint against it.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum Plaintiff comenced this action seeking damages for
injuries he sustained when he fell fromhis seat after the bus he was
riding purportedly cane to an abrupt stop in the bus term nal.

Suprene Court properly denied the notion of Adirondack Trailways, Inc.
(def endant) seeking summary judgnment di sm ssing the conplaint agai nst
it. In comon carrier negligence cases involving “injuries sustained
by a passenger when [a] vehicle cones to a halt, [a] plaintiff nust
establish that the stop caused a jerk or lurch that was ‘unusual and
violent[,]” . . . [using] nore than a nmere characterization of the
stop in those ternms” (Urquhart v New York City Tr. Auth., 85 NY2d 828,
830 [1995]). The plaintiff nmust show that the incident was “of a
different class than the jerks and jolts comonly experienced in

bus travel” (id.). As the noving party on the notion for sunmary

j udgnment, defendant had “the burden of establishing, prima facie, that
the stop was not unusual and violent” (Gani v New York City Tr. Auth.
159 AD3d 673, 673 [2d Dept 2018]).

We concl ude that defendant failed to neet its burden (see Onens v
Ni agara Falls Coach Lines, 16 AD3d 1164, 1164 [4th Dept 2005]).
Def endant subnmitted the deposition testinony of one of its bus drivers
and the expert affidavit of a bus safety consultant, in which the
driver and consul tant di sputed whether hard braking could cause the
rear of the bus to rise in the manner described by plaintiff in his
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deposition. Defendant, however, also submitted the deposition
testinmony of plaintiff, who testified that when the bus cane to a stop
inthe termnal, the force of the stop caused himto rise off his
seat, and that he fell onto the foot rest attached to the seat in
front of himand then back against his seat, causing injuries to his
knee and back. That testinony was sufficient to raise “a triable

i ssue of fact as to whether the stop at issue was unusual and violent”
(Gani, 159 AD3d at 674; see Branda v W Pub. Transp., Inc., 139 AD3d
636, 637 [1lst Dept 2016]).

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court
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SCHOOL DI STRI CT.

Appeal from an order of the Suprenme Court, Oswego County (Janes
W MCarthy, J.), entered October 6, 2017. The order, anong ot her
things, granted the notion for sumary judgnent of defendants Altnar-
Parish-WIIlianstown Central School District and Board of Education of
Al tmar-Parish-WIlianmstown Central School District.

It is hereb