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PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, VALENTINO, AND WHALEN, JJ.

CHARTER SCHOOL FOR APPLI ED TECHNOLOG ES,
DOM NI QUE W LSON, AS PARENT AND NATURAL
GUARDI AN OF M CHAEL EPPERSON, AN | NFANT,
AND TONYA ROBI NSON, AS PARENT AND NATURAL
GUARDI AN OF NCELLE CLARK, NAILAH ROBI NSON
AND LAYLA ROBI NSON, | NFANTS,

PLAI NTI FFS- RESPONDENTS- APPELLANTS,

Vv MEMORANDUM AND ORDER
BOARD OF EDUCATI ON FOR CI TY SCHOOL DI STRI CT

OF CI TY OF BUFFALO, DEFENDANT- APPELLANT- RESPONDENT.
(APPEAL NO. 1.)

H SCOCK & BARCLAY, LLP, BUFFALO (JAMES P. M LBRAND OF COUNSEL), FOR
DEFENDANT- APPELLANT- RESPONDENT.

RUPP, BAASE, PFALZCRAF, CUNNI NGHAM & COPPCOLA LLC, BUFFALO (LISA A
COPPOLA OF COUNSEL), FOR PLAI NTI FFS- RESPONDENTS- APPELLANTS.

Appeal and cross appeal from an anended order of the Suprene
Court, Erie County (John A. Mchalek, J.), entered March 5, 2012. The
anended order, anong other things, granted in part plaintiffs’ notion
for partial summary judgnent.

It is hereby ORDERED t hat said appeal and cross appeal are
unani nously di sm ssed without costs.

Menorandum  Plaintiffs conmenced this action for, inter alia,
breach of contract, arising froman agreenment in which defendant
agreed to provide school bus transportation for students who resided
within the Gty of Buffalo but attended plaintiff Charter School for
Appl i ed Technol ogi es (hereafter, CSAT). In appeal No. 1, defendant
appeal s from an anmended order that, inter alia, granted those parts of
plaintiffs’ nmotion for partial summary judgnment on liability on the
first two causes of action, alleging breach of contract, and directed
atrial on the issue of damages on those causes of action, and granted
that part of plaintiffs’ notion for partial summary judgnent
dism ssing the fourth affirnmative defense, in which defendant
contended that the contract was void due to the termlimts rule.
Plaintiffs cross-appeal fromthose parts of the anmended order denying
in part their notion for summary judgnment on the seventh cause of
action, alleging the violation of the Open Meetings Law (Public
Oficers Law 8 100 et seq.), and granting those parts of defendant’s
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cross notion for summary judgnent dismissing the fifth and sixth
causes of action, which alleged violations of Education Law 88 3622
and 3635. In appeal No. 2, defendant appeals froma judgnent
subsequently entered in plaintiffs’ favor after a trial on damages.

Initially, we dism ss the appeal and cross appeal in appeal No. 1
because the right to appeal fromthe internedi ate order term nated
upon the entry of the judgment in appeal No. 2 (see Murphy v CSX
Transp., Inc. [appeal No. 1], 78 AD3d 1543, 1543; Smith v Catholic
Med. Cr. of Brooklyn & Queens, 155 AD2d 435, 435). The issues raised
in appeal No. 1 concerning the anmended order will be considered on the
appeal fromthe judgnment in appeal No. 2 (see Matter of Aho, 39 Ny2d
241, 248).

Addressing first the parties’ contentions with respect to the
anended order, we reject defendant’s contention that the contract is
unenf orceabl e because it violates the termlimts rule. 1In general,
“It]he termlimts rule prohibits one nunicipal body from
contractually binding its successors in areas relating to governance
unl ess specifically authorized by statute or charter provision to do
so” (Matter of Karedes v Colella, 100 Ny2d 45, 50). The applicable
statute, Education Law § 2554 (19), pernmits a school board to enter
into contracts for the transportation of children to and from school
for a period not to exceed five years. Here, the initial termof the
contract was for approximately 17 nonths, and it was to be renewed
automatically for five-year ternms. Contrary to defendant’s
contention, the automatic renewal provision did not violate the term
l[imts rule (see generally Matter of Lew ston-Porter Cent. Sch. Dist.
v Sobol, 154 AD2d 777, 778-779, |lv dismssed 75 Ny2d 978). Here, the
contract affords successor Boards of Education the opportunity to
term nate the contract under certain circunstances, and thus they are
able “to exercise legislative and governnmental powers in accordance
with their own discretion” (Karedes, 100 Ny2d at 50; cf. Matter of
Boyl e, 35 Ed Dept Rep, Decision No. 13,501, at *3).

We agree with defendant, however, that Suprene Court erred in
granting plaintiffs’ notion to the extent that they sought parti al
sumary judgnent on liability on the first two causes of action. W
therefore nodify the amended order accordingly. The first cause of
action all eged that defendant breached paragraph four of the contract,
but the contract further provides that CSAT s renedy for breach of
that paragraph is to term nate the contract. “Construction of an
unanbi guous contract is a matter of |law (Beal Sav. Bank v Sommer, 8
NY3d 318, 324), and “[t] he best evidence of what parties to a witten
agreenent intend is what they say in their witing . . . Thus, a
witten agreenent that is conplete, clear and unanbi guous on its face
must be enforced according to the plain neaning of its terns”
(Geenfield v Philles Records, 98 NY2d 562, 569 [internal quotation
marks omtted]; see WWW Assoc. v Gancontieri, 77 Ny2d 157, 162-
163). Consequently, we conclude that the court erred in granting that
part of plaintiffs’ notion seeking partial summary judgnment on the
first cause of action, and we further conclude that defendant is
entitled to sunmary judgnent in its favor on that cause of action.

Al though it does not appear that defendant specifically addressed this
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issue in its cross notion, we may search the record notw t hst andi ng
that failure because that cause of action was the subject of
plaintiffs’ notion, which placed the issue before the notion court
(see Dunhamv Hilco Constr. Co., 89 Ny2d 425, 429-430; Sinmet v Col eman
Co., Inc., 42 AD3d 925, 927). Upon exercising our power to search the
record (see CPLR 3212 [b]; see generally Merritt H |l Vineyards v
Wndy Hgts. Vineyard, 61 Ny2d 106, 111-112), we grant summary judgnment
in favor of defendant dism ssing the first cause of action, and we
further nodify the amended order accordingly.

The second cause of action alleged, inter alia, that defendant
breached the contract by termnating it in the absence of any of the
factors that would permt termnation. Plaintiff concedes, however,
that defendant had the right to termnate the contract if it
“determne[d] at any tine that the provision of transportation as
provided in this Agreenent results in a potentially substantial burden
(in the discretion of [defendant]) because of any other school or
school s seeking transportation or paynment for transportation in
connection with a |l ocation outside of the corporate borders of the
Buffalo City School District [hereafter, District].” Plaintiffs, as
the parties seeking sumary judgnent, had the burden of submtting
evi dence negating the existence of any triable issue of fact (see
Al varez v Prospect Hosp., 68 NY2d 320, 324). W agree w th defendant
that plaintiffs failed to establish as a matter of |law that there was
not a “potentially substantial burden” arising fromrequests by other
school s for transportation. Thus, we conclude that plaintiffs failed
to nmeet their initial burden on the notion with respect to the second
cause of action (see generally Zuckerman v City of New York, 49 Ny2d
557, 562), and we therefore further nodify the anmended order
accordingly. Contrary to defendant’s contention, however, it failed
to meet its simlar burden on the cross notion (see generally id.),
and thus the court properly denied that part of the cross notion
seeki ng summary judgnment dism ssing the second cause of action.

Contrary to plaintiffs’ contention on their cross appeal, the
court properly granted those parts of defendant’s cross notion for
sumary judgnent dismssing the fifth and sixth causes of action. 1In
t hose causes of action, plaintiffs alleged that defendant’s 2009
anmendnent to the transportation policy violated Education Law 88 3622
and 3635 by providing transportation to students attendi ng school
within the District but refusing to transport CSAT students in |ike
circunstances. It is undisputed, however, that CSAT is |ocated
outside the District, and “students attendi ng school outside the
[Dlistrict are not ‘in like circunstances’ with students attending
school within the [District” (Matter of Hatch v Board of Educ.,
Ithaca Gty School Dist., 81 AD2d 717, 717; see O Donnell v Antin, 81
M sc 2d 849, 852, affd 36 Ny2d 941, appeal dism ssed 423 US 919;
Matter of Brown v Allen, 23 AD2d 591, 591). Thus, Education Law 88§
3621 (2) (a) and 3635 (1) (c) do not provide a basis for a cause of
action agai nst defendant.

Contrary to plaintiffs’ further contention, the court also
properly granted that part of defendant’s cross notion for summary
j udgnment di sm ssing the seventh cause of action, which alleged the
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violation of the Open Meetings Law. Defendant net its initial burden
on the cross notion by establishing that its June 24, 2009 executive
session was held for the purpose of receiving advice from counsel
regarding pending litigation, which is perm ssible under the Open
Meetings Law (see Public Oficers Law 8 105 [1] [d]; Matter of Gernatt
Asphalt Prods. v Town of Sardinia, 87 NYy2d 668, 686). Plaintiffs
failed to raise a triable issue of fact in opposition (see generally
Zuckerman, 49 Ny2d at 562).

Wth respect to the judgnent in appeal No. 2, we reject
defendant’s contention that the court erred in denying its notion in
limne prior to the trial on danages. Defendant’s notion to preclude
plaintiffs fromintroducing any evidence with respect to damages was
“ “the functional equivalent of a notion for partial summary
judgment’ ” (Scalp & Blade v Advest, Inc., 309 AD2d 219, 224-225; see
Rondout El ec. v Dover Union Free School Dist., 304 AD2d 808, 811),
whi ch was untinely (see Oman v G nsberg, 89 AD3d 908, 909).

Def endant failed to provide “a satisfactory explanation for the
untinmeliness” (Brill v Gty of New York, 2 NY3d 648, 652), and thus
the court properly denied the notion.

In any event, we note in particular that the court properly
deni ed defendant’s notion in limne on the nerits insofar as it sought
to preclude plaintiffs fromintroduci ng evidence of damages incurred
after January 11, 2011, the date on which both CSAT' s charter and the
contract would have renewed but for defendant’s term nation of the
contract. The court properly determned that plaintiffs were entitled
to present evidence of damages that were the “ ‘natural and probable
consequence[s] of [defendant’s] breach’ ” (Brody Truck Rental v
Country Wde Ins. Co., 277 AD2d 125, 125, |v dism ssed 96 Ny2d 854,
see Kenford Co. v County of Erie, 73 NYy2d 312, 319).

Additionally, the court did not abuse its discretion in denying
defendant’s notion to preclude CSAT from presenting certain docunents
and the testinony of an expert wi tness due to untinely disclosure.
Initially, we note that defendant never made an expert w tness demand
under CPLR 3101 (d) (1) (i). In any event, a court’s broad discretion
to control discovery should be disturbed only upon a showi ng of clear
abuse of discretion (see Roswell Park Cancer Inst. Corp. v Sodexo Am,
LLC, 68 AD3d 1720, 1721), and plaintiffs have made no such show ng
her e.

Based upon our nodification of the anmended order, we remt the
matter to Suprenme Court for a trial on the issue of liability. 1In the
event that defendant is found liable at that trial, the damages award
shall be reinstated (see e.g. Brownrigg v New York City Hous. Auth.

70 AD3d 619, 622).

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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CHARTER SCHOOL FOR APPLI ED TECHNOLOG ES,
DOM NI QUE W LSON, AS PARENT AND NATURAL
GUARDI AN OF M CHAEL EPPERSON, AN | NFANT,
AND TONYA ROBI NSON, AS PARENT AND NATURAL
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Vv MEMORANDUM AND ORDER
BOARD OF EDUCATI ON FOR CI TY SCHOOL DI STRI CT
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(APPEAL NO. 2.)

H SCOCK & BARCLAY, LLP, BUFFALO (JAMES P. M LBRAND OF COUNSEL), FOR
DEFENDANT- APPELLANT.

RUPP, BAASE, PFALZCRAF, CUNNI NGHAM & COPPCLA LLC, BUFFALO (LISA A
COPPOLA OF COUNSEL), FOR PLAI NTI FFS- RESPONDENTS.

Appeal froma judgnent of the Suprene Court, Erie County (John A
M chal ek, J.), entered March 30, 2012. The judgnment awarded
plaintiffs the sum of $6, 873, 646.91 agai nst defendant.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously vacated w thout costs, the anended order entered March 5,
2012 is nodified on the |Iaw by denying those parts of plaintiffs’
notion with respect to the first and second causes of action in their
entirety and by granting defendant summary judgnent dism ssing the
first cause of action, and as nodified the anmended order is affirnmed
and the matter is remtted to Suprene Court, Erie County, for a trial
on the issue of liability.

Same Menorandum as in Charter School for Applied Tech. v Board of
Educ. for City School Dist. of City of Buffalo ([appeal No. 1]
AD3d _ [Apr. 26, 2013]).

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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THOVAS R SPAULDI NG, PLAI NTI FF- APPELLANT,
\% MVEMORANDUM AND ORDER

LOOM S MASONRY, | NC., UPSTATE CONSTRUCTI ON
SERVI CES, | NC., STRUCTURAL ASSCCI ATES, | NC.
AND HUEBER- BREUER CONSTRUCTI ON CO., | NC.,
DEFENDANTS- RESPONDENTS.

MEGCGESTO, CROSSETT & VALERI NO, LLP, SYRACUSE (JAMES A. MEGGESTO OF
COUNSEL), FOR PLAI NTI FF- APPELLANT.

GOLDBERG SEGALLA LLP, SYRACUSE (MOLLY M RYAN COF COUNSEL), FOR
DEFENDANTS- RESPONDENTS UPSTATE CONSTRUCTI ON SERVI CES, | NC. AND
STRUCTURAL ASSOCI ATES, | NC.

LI PPMAN O CONNOR, BUFFALO (GERARD E. O CONNOR OF COUNSEL), FOR
DEFENDANT- RESPONDENT LOOM S MASONRY, | NC

SM TH SOVI K KENDRI CK & SUGNET, P.C., SYRACUSE (JAMES W CUNNI NGHAM OF
COUNSEL), FOR DEFENDANT- RESPONDENT HUEBER- BREUER CONSTRUCTI ON CO. ,
I NC.

Appeal from an order of the Suprene Court, Onondaga County
(Deborah H Karalunas, J.), entered Decenber 14, 2011. The order
granted the notions of defendants for summary judgnment and di sm ssed
t he conpl ai nt.

Now, upon reading and filing the stipulation discontinuing the
appeal insofar as it concerns defendant Hueber-Breuer Construction
Co., Inc., signed by the attorneys for the parties on February 14, 25,
and 27, and March 4, 2013,

It is hereby ORDERED t hat said appeal insofar as it concerns
def endant Hueber-Breuer Construction Co., Inc. is unaninously
di sm ssed upon stipulation and the order is affirmed w thout costs.

Menorandum Plaintiff comenced this action seeking damages for
injuries he sustained when he fell froma |large plastic barrel on
whi ch he was standing while performng work for his enployer. In
reaching for a tool on an adjacent wall, plaintiff grabbed masonry
bricks on a colum wap, and the bricks cane | oose, causing himto
| ose his balance. 1In the conplaint, plaintiff asserted a negligence
cause of action based on the alleged defective construction of the
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brick colum wap. Defendant Structural Associates, Inc. (SAl)
contracted wwth plaintiff’s enpl oyer to serve as the general

contractor for the construction of the building in which plaintiff was
injured (project). SAl contracted with defendant Upstate Construction
Services, Inc. (Upstate) to serve as a subcontractor on the project,
and Upstate, in turn, subcontracted wi th defendant Loom s Masonry,

Inc. (Looms) to performcertain masonry work on the project.
Construction of the project, including the brick columm wap, was
conpl eted approximately six years before plaintiff’s accident. As
relevant to this appeal, SAl, Upstate and Loom s (hereafter,

def endants) noved for summary judgnent dism ssing the conplaint, and
Suprene Court granted their notions. W affirm

Plaintiff contends that the court erred in granting defendants’
notions inasmuch as they owed plaintiff a duty of care pursuant to the
i nstrument of harmdoctrine. W reject that contention. It is well
settled that, “[b]ecause a finding of negligence nust be based on the
breach of a duty, a threshold question in tort cases is whether the
all eged tortfeasor owed a duty of care to the injured party” (Espina
v Melville Snow Contrs., 98 Ny2d 136, 138). Here, defendants
established as a matter of law that they did not owe any duty to
plaintiff, and plaintiff failed to raise a triable issue of fact.

Al t hough defendants had contractual obligations with respect to the
construction of the project for plaintiff’s enployer, as a general
rule “a contractual obligation, standing alone, will . . . not give
rise to tort liability in favor of a third party,” i.e., a person who
is not a party to the contract (id.; see Church v Callanan |Indus., 99
NY2d 104, 111). There is an exception to that general rule, however,
“where the contracting party, in failing to exercise reasonable care
in the performance of [its] duties, ‘launche[s] a force or instrunent
of harmi " (Espinal, 98 NY2d at 140), thereby “creat[ing] an
unreasonabl e risk of harmto others, or increas[ing] that risk”
(Church, 99 Ny2d at 111). Contrary to plaintiff’s contention, the

i nstrument of harm doctrine does not apply to the facts of this case,
and thus there was no duty of care running fromdefendants to
plaintiff based on that doctrine (see generally id. at 111-112; Cooper
v Time Warner Entertainnment-Advance/ Newhouse Partnership, 16 AD3d
1037, 1038-1039).

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

33

CAF 12-00393
PRESENT: SM TH, J.P., FAHEY, VALENTINO, WHALEN, AND MARTOCHE, JJ.

IN THE MATTER OF THE ADOPTI ON OF
ANGELI NA K. AND AM YA K

ELI ZA W AND M CHAEL W, MEMORANDUM AND ORDER
PETI TI ONERS- RESPONDENTS;

M CHAEL K., RESPONDENT- APPELLANT.

KELLY M CORBETT, FAYETTEVILLE, FOR RESPONDENT- APPELLANT.

SUSAN B. MARRI S, ATTORNEY FOR THE CHI LDREN, MANLI US, FOR AM YA K. AND
ANGELI NA K

Appeal from an order of the Fam |y Court, Onondaga County
(M chael L. Hanuszczak, J.), entered February 1, 2012 in an adoption
proceedi ng. The order adjudged that respondent had abandoned the
subj ect children and di spensed with his consent for adoption.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum  Respondent, the biol ogical father of the subject
children, appeals froman order determning, follow ng an evidentiary
hearing, that he abandoned the children and that his consent to the
adoption of the subject children is not required. “[T]here are two
steps in determ ning whether the biological father’s consent may be
di spensed with in a proceedi ng seeki ng approval of the adoption of his
child[ren]” (Matter of Anthony S., 291 AD2d 702, 702, |v denied 98
NY2d 609). “Using the guidelines set forth in Donmestic Rel ations Law
§ 111 (1) (d), [Famly Court nust first decide whether the father has
denonstrated a substantial relationship with his child[ren] conferring
[on him the right to consent” to the adoption (id.; see Matter of
Andrew Peter H T., 64 Ny2d 1090, 1091). “Only after the [biol ogical]
father establishes his right of consent to the adoption . . . does the
court proceed to determne [pursuant to section 111 (2) (a)] whether
he has forfeited that right by evincing ‘“an intent to forego his .
parental . . . rights and obligations as manifested by his .
failure for a period of six nonths to visit the child[ren] and
communi cate with the child[ren] or person having | egal custody of the
child[ren], although able to do so’ ” (Andrew Peter H T., 64 NY2d at
1091, quoting 8§ 111 [2] [a]).

Al t hough here it is not clear whether the court nade a threshold
finding pursuant to section 111 (1) (d), we conclude in any event that
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the court’s failure to nmake such a finding would not warrant reversal
Any failure by the court to follow the two-step process set forth
above is harm ess inasnmuch as the record supports a finding that the
father’s consent to the adoption of the children is not required under
ei ther subdivision (1) (d) or subdivision (2) (a) of Domestic

Rel ations Law 8 111 (see Matter of Taylor R, 290 AD2d 830, 832-833;
see also Matter of Ethan S. [Tarra C -Jason S.], 85 AD3d 1599, 1599,
v denied 17 NY3d 711). The record establishes that, despite having
been awarded supervised visitation of the children on April 21, 2009,
the father did not exercise his right to such visitation. At the tine
of the hearing, the father had not visited the children in over three
years and had not attenpted to send gifts to the children since

Sept enber 2009. Moreover, the father had not made any child support
paynents to petitioner nother since January 2010, when the Depart nment
of Taxation and Fi nance garnished his tax return.

Based on this record, we conclude that the father failed to neet
hi s burden of establishing his right to consent to the adoption of his
children (see Donestic Relations Law 8 111 [1] [d]). A biological
father’s failure to visit the children and to pay for their support,
while significant in determ ning whether he established a substanti al
relationship with the children pursuant to section 111 (1) (d), are
not determnative factors in the event that they are properly
expl ai ned (see Ethan S., 85 AD3d at 1599). Although the court was
presented with conflicting testinony regarding the alleged
interference of petitioner nother and petitioner stepfather with the
father’s relationship with the children, the court resolved the
conpeting credibility issues in favor of petitioners. “It is well
established that the court’s credibility determ nations are . . .
entitled to great deference” (Matter of Kennedie M [Douglas M], 89
AD3d 1544, 1544-1545, |v denied 18 NY3d 808 [internal quotation marks
omtted]), and we see no basis to disturb the court’s determ nation
here. Moreover, even assum ng, arguendo, that the father had
denonstrated his right to consent, we conclude that the record
establishes that the court properly dispensed with the father’s
consent on the ground of abandonnent (see § 111 [2] [a]). There is no
evidence in the record that the father had any contact with the
children in the six nonths preceding the filing of the adoption
petitions.

W reject the father’s further contention that the court
commtted reversible error inlimting the evidence presented at the
hearing to the six-nonth tinme period preceding the filing of the
adoption petitions. |Insofar as the najority of the testinony elicited
during the hearing concerned events that occurred outside that six-
month tinme frame, we conclude that the court did not prevent the
father fromfully establishing the nature of his relationship with the
children and the alleged efforts made by petitioners to exclude him
fromthe children’ s |ives.

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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PRESENT: SM TH, J.P., FAHEY, VALENTINO, WHALEN, AND MARTOCHE, JJ.

JAM E RAAB, PLAI NTI FF- RESPONDENT,
\% ORDER
KALEI DA HEALTH, THE CH LDREN S HOSPI TAL OF

BUFFALO, JOHN FAHRBACH, DEFENDANTS- APPELLANTS,
ET AL., DEFENDANTS.

DAMON MOREY LLP, BUFFALO ( BARBARA L. SCHI FELI NG OF COUNSEL), FOR
DEFENDANTS- APPELLANTS.

GAIR, GAIR CONASCON, STEI GVAN & MACKAUF, NEW YORK CI TY (JEFFREY B.
BLOOM OF COUNSEL), FOR PLAI NTI FF- RESPONDENT.

CONNORS & VI LARDO, LLP, BUFFALO (M CHAEL J. ROACH OF COUNSEL), FOR
DEFENDANTS VEETAI LI, M D. AND UN VERSI TY AT BUFFALO NEUROSURGERY,
I NC.

Appeal from an order of the Suprene Court, Erie County (D ane Y.
Devlin, J.), entered July 20, 2011. The order denied the notion of
def endants Kal eida Health, The Children’s Hospital of Buffalo and John
Fahr bach for summary judgment.

Now, upon the stipulation of discontinuance signed by the
attorneys for the parties on March 19 and 29, 2013, and filed in the
Erie County Clerk’s Ofice on April 9, 2013,

It is hereby ORDERED t hat said appeal is unaninously dism ssed
W t hout costs upon stipul ation.

Entered: April 26, 2013 Frances E. Cafarell
Clerk of the Court
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IN THE MATTER OF LONNI E BOW E,
PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER

ERI E COUNTY CHI LDREN S SERVI CES,
RESPONDENT- RESPONDENT.

DENIS A KITCHEN, JR , WLLIAMSVILLE, FOR PETI TI ONER- APPELLANT.
JOSEPH T. JARZEMBEK, BUFFALO, FOR RESPONDENT- RESPONDENT.
DAVI D C. SCHOPP, ATTORNEY FOR THE CHI LD, THE LEGAL Al D BUREAU OF

BUFFALO, |INC., BUFFALO (CHARLES D. HALVORSEN OF COUNSEL), FOR LONNIE
B

Appeal from an order of the Famly Court, Erie County (Patricia
A. Maxwell, J.), entered Decenber 15, 2011 in a proceedi ng pursuant to
Fam |y Court Act article 6. The order denied the petition for sole
cust ody.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Petitioner father appeals froman order denying his
petition seeking sole custody of his son. The child previously was
found to be an abandoned child in a proceedi ng pursuant to Soci al
Services Law 8 384-b seeking to termnate the parental rights of the
child s nother and was placed in respondent agency’ s custody. The
father was determned to be a “notice father” in connection with that
proceeding, i.e., he was entitled to notice of an adoption of the
child pursuant to Donestic Relations Law 8 111-a (see Social Services
Law 8§ 384-b [12]). The father’s contention that Family Court erred in
characterizing himas a “notice father” rather than a “consent father”
is not properly before us. W note, in any event, that the father
failed to establish that he had a substantial relationship with the
child such that his consent to an adoption as an unwed father woul d be
requi red pursuant to Donestic Relations Law § 111 (1) (d) (see Matter
of Raquel Marie X, 76 Ny2d 387, 394; Matter of Jayden C. [Mchelle
R ], 82 AD3d 674).

The father’s further contention that respondent failed to conply
with Famly Court Act 88 1017 and 1021 by using its best efforts to
pronote the father’s relationship with his child also is not properly
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before us on this appeal. Those sections of the Fam |y Court Act are
applicable when a child is initially renmoved froma parent’s cust ody,
and thus they are not applicable in the instant proceeding. Finally,
the court properly denied petitioner’s custody petition (see generally
Matter of Ammann v Ammann, 209 AD2d 1032, 1033).

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal from an order of the Suprene Court, Monroe County (Matthew
A. Rosenbaum J.), entered Decenber 15, 2011. The order, insofar as
appeal ed from granted the notion of defendant Gerald Breen to conpel
plaintiff to produce certain nedical reports, under penalty of
precl usion, and denied the cross notion of plaintiff for a protective
or der.

It is hereby ORDERED that the order so appealed fromis affirnmed
W t hout costs.

Menorandum Plaintiff comenced this action seeking danages for
injuries he allegedly sustained as a result of his exposure to |ead-
based paint while residing in a nunber of apartnents rented to his
not her from 1992 through 1996, including apartnments owned by AL G Yi
and CGerald Breen (defendants). As anplified by his bills of
particulars, plaintiff alleged that he suffered 35 injuries as a
result of his |ead exposure, including neurol ogi cal damage, di m ni shed
cognitive function and intelligence, behavioral problens,
devel opnent al deficiencies, increased probability of enotional and
psychol ogi cal inpairnents, hyperactivity, irritability, nmenory
deficits, decreased educational and enpl oynment opportunities, and
speech and | anguage del ays.

Pursuant to CPLR 3121 and Uniform Rule 202.17 (22 NYCRR 202.17),
Breen served notices fixing the time and place of two nedi cal
exam nations (hereafter, exam nations) and requested “copi es of any
reports of any physicians who have treated or exam ned the plaintiff”
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i n advance of the exam nations (see 22 NYCRR 202.17 [b] [1]). In
response, plaintiff provided Breen with educational records and

medi cal records of his treating physicians. None of those records,
however, |inked the particular conditions, synptons, or problens that
plaintiff was experiencing with his exposure to |l ead (see Nero v
Kendrick, 100 AD3d 1383, 1383).

Breen postponed the exam nations and noved to conpel plaintiff to
produce “nedical reports of treating or exam ning nedical service
provi ders detailing a diagnosis of all injuries alleged to have been
sustained by plaintiff as a result of exposure to |ead-based paint”
or, inthe alternative, to “preclud[e] the plaintiff[] from
i ntroduci ng proof concerning said injuries.” Breen asserted that,
wi t hout such information, he would be “forced to determ ne the nature
and extent of the [exam nations] to be perforned w thout any evidence
that the alleged injuries sustained by plaintiff: (1) exist, and (2)
are causally related to ingestion and/or inhalation of |ead-based
paint as alleged in [the clJonplaint.” A G Yi joined in Breen's
notion to conpel

Plaintiff opposed the notion and cross-noved for, inter alia, a
protective order pursuant to CPLR 3103. Plaintiff contended that his
bills of particulars provided defendants with sufficient notice of his
alleged injuries. Wth respect to causation, plaintiff’s attorney
asserted that plaintiff “suffered [l ead] neurotoxicity at . . . blood
| ead | evel s known to cause severe brain and nerve damage during his
residence at the defendants’ respective properties,” and cited various
governnent reports and studies detailing the potential effects of |ead
poi soning in young children. Plaintiff further contended that
defendants were in effect seeking an expert report pursuant to CPLR
3101 (d) as opposed to the report of a nedical provider pursuant to 22
NYCRR 202. 17, and were inproperly requesting that plaintiff
“prematurely go through the expense of retaining an expert.”

Plaintiff appeals froman order that granted the notion “in al
respects,” denied the cross notion, and directed plaintiff to produce
“a medical report or reports of any treating or exam ning nedi cal
service provider detailing a diagnosis of any injuries alleged to have

been sustained by the plaintiff . . . and causally relating said
injuries to plaintiff’'s all eged exposure to | ead-based pai nt :
before any [exam nations] are conducted.” The order further provided
that, “in the event the plaintiff fails to produce the aforenentioned

report or reports, [he] shall be precluded fromintroducing any proof
concerning injuries alleged to have been sustained by the plaintiff.”
We affirm

It is well settled that “[a] trial court has broad discretion in
supervi sing the discovery process, and its determ nations will not be
di sturbed absent an abuse of that discretion” (Finnegan v Peter, Sr. &
Mary L. Liberatore Famly Ltd. Partnership, 90 AD3d 1676, 1677; see
Hann v Bl ack, 96 AD3d 1503, 1504; WLJEFF, LLC v United Realty Mt.
Corp., 82 AD3d 1616, 1619). New York has | ong adhered to a policy of
|iberal, open pretrial disclosure (see Kavanagh v Ogden Allied
Mai nt enance Corp., 92 Ny2d 952, 954; DiMchel v South Buffalo Ry.
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Corp., 80 Ny2d 184, 193). CPLR 3101 (a), which governs

di scoverability, broadly provides that “[t]here shall be ful

di sclosure of all matter nmaterial and necessary in the prosecution or
defense of an action” (see Hoenig v Wstphal, 52 Ny2d 605, 608;
Patrick M Connors, Practice Comentaries, MKinney' s Cons Laws of NY
Book 7B, CPLR 3101:4). That provision “has been |iberally construed
to require disclosure where the matter sought will ‘assist preparation
for trial by sharpening the issues and reducing delay and prolixity' ”
(Hoeni g, 52 Ny2d at 608, quoting Allen v Crowell-Collier Publ. Co., 21
NY2d 403, 406). “Thus, restricted only by a test for materiality *of
useful ness and reason” . . . , pretrial discovery is to be encouraged”’
(id., quoting Allen, 21 Ny2d at 406).

Wth respect to specific disclosure devices, CPLR 3121 (a)
provi des for a physical or nental exam nation of any party when that
party’s physical or nental condition is “in controversy” (see Hoenig,
52 Ny2d at 609; Connors, Practice Commentaries, CPLR 3121:1). CPLR
3121 (b) provides for the exchange of certain nedical reports (see
Hoeni g, 52 Ny2d at 609), and Uniform Rul e 202. 17 “el aborates on the
exchange of nedical reports in tort actions, supplying nore detai
than CPLR 3121 (b)” (Connors, Practice Commentaries, CPLR 3121:8 at
313). Uniform Rule 202.17 provides in relevant part that, “[e]xcept
where the court otherwise directs, in all actions in which recovery is
sought for personal injuries, disability or death, physical
exam nations and the exchange of nedical information shall be governed
by the provisions hereinafter set forth: (a) At any tine after

j oi nder of issue and service of a bill of particulars, the party to be
exam ned or any other party may serve on all other parties a notice
fixing the time and place of examnation . . . (b) At |least 20 days

before the date of such exam nation, or on such other date as the
court may direct, the party to be exam ned shall serve upon and
deliver to all other parties the follow ng, which my be used by the
exam ni ng nedi cal provider: (1) copies of the nedical reports of

t hose nedi cal providers who have previously treated or exam ned the
party seeking recovery. These shall include a recital of the injuries
and conditions as to which testinony will be offered at the trial,
referring to and identifying those x-ray and technicians’ reports
which will be offered at the trial, including a description of the
injuries, a diagnosis and a prognosis” (enphasis added).

CPLR 3103 (a) vests a trial court with the discretion to “nmake a

protective order denying, limting, conditioning or regulating the use
of any disclosure device,” either “on its own initiative, or on notion
of any party or of any person from whom di scovery is sought.” Such an

order “shall be designed to prevent unreasonabl e annoyance, expense,
enbarrassnent, disadvantage, or other prejudice to any person or the
courts” (id.).

Under the unique circunstances of this case, we concl ude that
Suprenme Court did not abuse its broad discretion in directing
plaintiff to produce a nedical report containing a diagnosis of the
all eged injuries sustained by plaintiff and causally relating such
injuries to | ead exposure before any CPLR 3121 exam nations are
conducted. As previously noted, plaintiff alleges numerous and w de-
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rangi ng neurol ogi cal, physi ol ogi cal, psychol ogi cal, educational, and
occupational effects of his childhood exposure to |lead. Although
plaintiff disclosed his nmedical and educational records, none of those
records diagnoses plaintiff with a |lead-related injury or causally
relates any of plaintiff’s alleged physical or nental conditions to

| ead exposure. Indeed, plaintiff’s nother testified at her deposition
that no health care provider had ever told her that plaintiff had “any
residual injuries fromlead exposure.” The only reference in the

di scl osed records to an injury that nay have been caused by exposure
to lead is a school district health and devel opnent assessnent, which
states that “[e]levated [blood] |ead | evel may have had an effect” on
plaintiff’s educational performance.

Al t hough the dissent is correct that CPLR 3121 and 22 NYCRR
202.17 do not require the disclosure directed in this case, they
i kewi se do not preclude a trial judge from proceeding in the manner
at issue herein. As the Court of Appeals has noted, “CPLR 3121 does
not limt the scope of general discovery avail able, subject to the
di scretion of the trial court, under CPLR 3101” (Kavanagh, 92 Ny2d at
953-954). Rather, CPLR 3121 “broadens rather than restricts
di scovery” (Hoenig, 52 Ny2d at 609). Wth respect to UniformRule
202.17, that rule is prefaced by the phrase “[e] xcept where the court
otherwi se directs,” thus preserving the trial judge' s discretion to
manage the di scovery process (see generally CPLR 3101 [a]; 3103 [a]).

Contrary to the view of the dissent, our affirmance of the trial
court’s order does not inpose “unduly burdensone obligations not
contenpl ated by 22 NYCRR 202.17" upon all personal injury plaintiffs.
Rat her, we sinply conclude that where, as here, the records produced
by a plaintiff pursuant to Uniform Rule 202. 17 contain no proof of
nmedi cal causation, i.e., evidence causally linking the plaintiff’s
alleged injuries to his or her exposure to lead, it is not an abuse of
di scretion for a trial court to determ ne that “defendants shoul d not
be put to the tine, expense and effort of arranging for and conducting
a nmedi cal exam nation of plaintiff w thout the benefit of [a]
report[ or reports] linking the synptons or conditions of plaintiff to
defendants’ al |l eged negligence” (Nero, 100 AD3d at 1384; see generally
CPLR 3101 [a]; Finnegan, 90 AD3d at 1677; Neuman v Frank, 82 AD3d
1642, 1643).

In contrast to the vast mgjority of personal injury actions,
whi ch involve discrete injuries sustained at a specific point in tineg,
| ead paint cases typically involve exposure over a sustained period of
time and, unlike other toxic tort cases, there is no “signature
injury” that is linked to | ead exposure in the way that, for exanple,
nesothelioma is |inked to asbhestos, enphysema is |linked to cigarette
snoke, or adenosis is linked to diethylstilbestrol, known as DES
(Brenner v Anmerican Cyanam d Co., 263 AD2d 165, 173; see Lindsay F.
Wl ey, Rethinking the New Public Health, 69 Wash & Lee L Rev 207, 242
[2012]; Kenneth R Lepage, Lead-Based Paint Litigation and the Problem
of Causation: Toward a Unified Theory of Market Share Liability, 37 BC
L Rev 155, 158 [1995]). The injuries plaintiff alleges herein, such
as hyperactivity, speech and | anguage delays, irritability, menory
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deficits, and the increased probability of enotional and psychol ogi cal
i mpai rments, “could have been caused by sone source other than | ead”
(Brenner, 263 AD2d at 173) and, indeed, there is nothing in the

di scl osed nedical records linking plaintiff’s alleged injuries to | ead
exposur e.

The dissent further asserts that our ruling requires a plaintiff
to retain an “expert” at an “early stage of litigation.” W disagree
with that assertion. Contrary to the dissent’s characterization, the
order at issue on appeal was issued near the close of discovery, after
the parties had exchanged nedi cal and educational records and
conduct ed depositions of the relevant witnesses. Mreover, the trial
court did not require plaintiff to retain an expert within the neaning
of CPLR 3101 (d) to render an opinion on causation. Rather, the court
ordered plaintiff to produce a “nedical report or reports of any
treating or exam ning nedi cal service provider.” Pursuant to Uniform
Rul e 202.17 (b) (1), nedical reports “may consist of conpleted nedical
provi der, workers’ conpensation, or insurance forns that provide the
information required by this paragraph,” i.e., “a description of the
injuries, a diagnosis and a prognosis.” Thus, the court sinply
required plaintiff to provide some docunentation diagnosing plaintiff
with the injuries alleged and Iinking those injuries to the exposure
to | ead before requiring defendants to proceed with a physical or
ment al exam nation

As the Court of Appeals has noted, the purpose of CPLR 3121 (a)
is to afford the exam ning party the “opportunity to present a
conpeting assessnent” of the other party’s physical or nental
condition, which presunes that the exam ning party has received from
the plaintiff medical reports concerning the plaintiff’s clained
injuries and theory of causation (Kavanagh, 92 Ny2d at 955 [enphasis
added]). The trial court’s order is thus consistent with 22 NYCRR
202.17 and the CPLR s general enphasis on broad disclosure, which
facilitates nore neaningful trial preparation “by requiring each party
to ‘“tip their hand’” well in advance of trial. This avoids surprise
and tends to base the final result on the facts rather than on
tactics” (Connors, Practice Conmentaries, CPLR 3101:4 at 18).

We therefore conclude that, under the circunstances of this case,
“it cannot be said that the trial court abused its discretion in
finding that the need for the discovery outweighed the burden on the
protesting party” (Kavanagh, 92 NY2d at 955), and thus there is no
basis to “ ‘disturb the court’s control of the discovery process’
(Marabl e v Hughes, 38 AD3d 1344, 1345).

Al'l concur except WHALEN, J., who dissents and votes to reverse
the order insofar as appealed fromin accordance with the foll ow ng
Menorandum | respectfully dissent because the najority’s hol ding
i nposes unduly burdensonme obligations not contenplated by 22 NYCRR
202. 17 upon individual s seeking recovery for personal injuries.
Contrary to the view of the majority, 22 NYCRR 202.17 does not require
a personal injury plaintiff to retain an expert to address the issue
of causation and provide the expert’s report to the defendant prior to
t he defense nedical exam nation of plaintiff.
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Pursuant to CPLR 3121, defendants in personal injury actions may
require a plaintiff to submt to a medical exam nation (see CPLR 3121
[a]). The procedures for the exam nation itself and the exchange of
nmedi cal records prior to the exam nation are governed by 22 NYCRR
202.17. Pursuant to paragraph (b) of the regulation, a party
submitting to such a nedical exam nation nmust provide “to all other
parties” at |east 20 days before the date of the exam nation “(1)
copies of the nedical reports of those nedical providers who have
previously treated or exam ned the party seeking recovery. These

shall include a recital of the injuries and conditions as to which
testimony will be offered at the trial, referring to and identifying
those X-ray and technicians reports which will be offered at the
trial, including a description of the injuries, a diagnosis and a

prognosis. Medical reports may consi st of conpl eted nedical provider,
wor kers’ conpensation, or insurance forns that provide the information
required by this paragraph; (2) duly executed and acknow edged witten
aut horizations permtting all parties to obtain and make copies of al
hospital records and such other records, including X-ray and
technicians’ reports, as may be referred to and identified in the
reports of those nedical providers who have treated or exam ned the
party seeking recovery.” 1In the event that a party fails to disclose
the material discussed in paragraph (b), he or she shall generally be
precluded fromintroducing the materials at trial (see 22 NYCRR 202.17
[h]). Likewi se, the court will not hear the testinony of any treating
or exam ni ng nedi cal provider whose nedical reports have not been
provi ded (see id.).

In its holding today, the majority concludes that, under 22 NYCRR
202.17 (b), plaintiff is required: (1) to retain an expert witness to
render an opinion that plaintiff’s medical conditions are causally
related to his all eged exposure to | ead-based paint; and (2) to
provi de that expert’s report to defendants before plaintiff submts to
t he nmedi cal exam nation sought by defendants. Stated another way, the
majority’s holding requires plaintiff to create proof as to the cause
of his nmedical conditions prior to undergoing defendants’ nedi cal
exam nation. Such a requirenent, however, is outside the scope of 22
NYCRR 202. 17.

O course, for plaintiff to succeed at trial, he will |ikely need
to retain an expert to review his nedical records and render the type
of causation opinion contenplated by the majority. However, nothing
in the | anguage of 22 NYCRR 202.17 requires plaintiff to make such a
di scl osure, which is tantanmount to an expert disclosure, at this early
stage of litigation. |Instead, by its plain |anguage, 22 NYCRR 202. 17
(b) (1) requires only the disclosure of “nedical reports of those
nmedi cal providers who have previously treated or exam ned the party
seeki ng recovery” (enphasis added).

First, under 22 NYCRR 202.17 (b) (1), a personal injury plaintiff
is required only to provide nedical reports from “medi cal providers.”
Al t hough the term “medi cal providers” is not defined in the regul ation
or in the CPLR, the termnust be reasonably interpreted to nmean
i ndi vi dual s who render nedical services. Indeed, other states have
adopted simlar definitions in various contexts (see e.g. OAR 436-010-
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0005 [27], [28] [within context of workers’ compensation, O egon
regul ati on defining “Medical Service Provider” as “a person duly
licensed to practice one or nore of the healing arts” and “Medi cal
Provider” as “a nedical service provider, a hospital, medical clinic,
or vendor of nedical services”]; see also Palner v Caruso, 2009 W
4251114,*3 n 2 [WD Mch] [noting that a policy directive of the

M chi gan Departnent of Corrections defines “Medical Service Provider”
as “[a] physician, physician assistant or nurse practitioner |icensed
by the State of Mchigan or certified to practice wthin the scope of
his/her training”]). 1In ny view, an expert witness retained to render
an opinion as to causation solely for purposes of litigation is not a
“medi cal provider” as that termis commonly understood, and the

di scl osure of such an expert’s report is outside the scope of 22 NYCRR
202. 17 (b).

Second, even if | were to assunme that a retained expert w tness
is sonehow a “nedical provider” within the neaning of 22 NYCRR 202. 17
(b) (1), I would conclude that the regul ation requires a personal
injury plaintiff to provide only the reports of nedical providers who
have “previously treated or exanm ned the party seeking recovery”
(enmphasi s added). Nothing in section 202.17 (b) (1) requires a
personal injury plaintiff to create a report that has not previously
been generated by one of his nedical providers. That interpretation
i s supported by 22 NYCRR 202.17 (g), which outlines the procedure for
a personal injury plaintiff’s subm ssion of supplenental reports when
the plaintiff “intends at the trial to offer evidence of further or
additional injuries or conditions, nonexistent or not known to exist
at the time of service of the original nedical reports.” Subdivision
(g) allows a plaintiff to serve a supplenental nedical report “not
| ater than 30 days before trial” so long as the plaintiff nmakes
hi msel f or herself available for an additional nedical exam nation
“not nore than 10 days” after the service of the supplenmental nedica
report. Although this case does not involve a newinjury or
condition, | see no basis for allowing a plaintiff to introduce
evidence of newinjuries after the initial defense nedical exam nation
but, at the sane tinme, denying himor her the ability to follow the
sanme procedure with respect to a new expert report.

In this case, the majority relies on our decision in Nero v
Kendrick (100 AD3d 1383) for its holding. 1In Nero, this Court
reasoned that the noving “defendants should not be put to the tine,
expense and effort of arranging for and conducting a nedi cal
exam nation of plaintiff without the benefit of reports |inking the
synptonms or conditions of [the injured] plaintiff to [their] alleged
negl i gence” (id. at 1384). However, our decisions here and in Nero
effectively require plaintiffs to incur onerous expert wtness
expenses at an early stage of litigation out of a concern for the

conveni ence of defendants. Such a requirement wll have a chilling
effect on personal injury litigation as law firns representing
plaintiffs will be hesitant to accept new cases if they are required

to retain expert witnesses at the outset of the litigation.

Utimately, 22 NYCRR 202.17 sinply does not address whether a
personal injury plaintiff nmust retain an expert witness to render an
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opi nion on the issue of causation and/or disclose that expert’s report
prior to the defense nedical exam nation. Pursuant to 22 NYCRR 202.1
(d), the provisions of part 202, which includes 22 NYCRR 202. 17,
“shal |l be construed consistent with the [CPLR], and matters not
covered by these provisions shall be governed by the CPLR” The

di scl osure of expert w tnesses is governed by CPLR 3101 (d), which
does not require plaintiffs to provide expert reports prior to defense
nedi cal exam nations. For these reasons, | respectfully dissent and
woul d reverse the order insofar as appealed from based on ny

concl usion that Supreme Court abused its discretion in granting the
notion to conpel and denying the cross notion for inter alia, a
protective order, thus directing plaintiff to obtain and produce an
expert report on the issue of causation prior to the defense nedi cal
exam nation. To the extent that Nero (100 AD3d 1383) hol ds ot herw se,
| conclude that the case was wongly deci ded.

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal froma judgnent of the Monroe County Court (Patricia D
Mar ks, J.), rendered Septenber 20, 1993. The judgnent convicted
def endant, upon a jury verdict, of murder in the second degree.

It is hereby ORDERED that the case is held, the decision is
reserved and the matter is renmtted to Monroe County Court for further
proceedi ngs in accordance with the follow ng Menorandum Followi ng a
jury trial in 1993, defendant was convicted of nmurder in the second
degree (Penal Law 8 125.25 [1]). On direct appeal, defendant raised a
nunber of contentions, one of which challenged the adm ssibility of
identification testinony admtted at trial. Although we initially
reserved decision and remtted the matter to County Court for a
hearing on the issue whether an identification procedure enpl oyed by
the police was confirmatory (People v Kahley, 214 AD2d 960), we
ultimately affirnmed the judgnment of conviction (People v Kahley, 227
AD2d 934, |v denied 89 Ny2d 925). In 2009, defendant noved for a wit
of error coram nobis, asserting that his appellate attorney was
ineffective for failing to raise an issue on direct appeal that would
have resulted in reversal, i.e., that the court, in violation of CPL
310.30, failed to notify himof the contents of a note received from
the jury during its deliberations. W granted the wit (People v
Kahl ey, 60 AD3d 1438) and now consi der the appeal de novo. On this
appeal , defendant contends, inter alia, that he is entitled to a new
trial due to the court’s failure to conply with CPL 310. 30.

The relevant lawis well settled. CPL 310.30 (1) provides
generally that, upon receiving a note fromthe jury during
del i berations requesting further instruction or information, “the
court must direct that the jury be returned to the courtroom and,
after notice to both the people and counsel for the defendant, and in
the presence of the defendant, nust give such requested information or
instruction as the court deens proper.” |In People v O Rama (78 Ny2d
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270), which was decided two years before defendant’s trial, the Court
of Appeal s provided nore detailed instructions for the handling of
jury notes. The Court advised that, “whenever a substantive witten
jury comruni cation is received by the Judge, it should be marked as a
court exhibit and, before the jury is recalled to the courtroom read
into the record in the presence of counsel. Such a step would ensure
a clear and conplete record, thereby facilitating adequate and fair
appellate review. After the contents of the inquiry are placed on the
record, counsel should be afforded a full opportunity to suggest
appropriate responses . . . [Tlhe trial court should ordinarily
appri se counsel of the substance of the responsive instruction it
intends to give so that counsel can seek whatever nodifications are
deened appropriate before the jury is exposed to the potentially
harnful information. Finally, when the jury is returned to the
courtroom the comruni cation should be read in open court so that the
i ndi vidual jurors can correct any inaccuracies in the transcription of
the inquiry and, in cases where the comuni cati on was sent by an

i ndi vidual juror, the rest of the jury panel can appreciate the

pur pose of the court’s response and the context in which it is being
made” (id. at 277-278). In O Rama, the Court concluded that the trial
court’s failure to disclose the contents of a jury note to defendant
was a node of proceedings error that required reversal even in the
absence of an objection (id. at 279), reasoning that the court’s error
“deprived [defendant] of the opportunity to have input, through
counsel or otherwise, into the court’s response to an inportant,
substantive juror inquiry” (id. at 279-280).

I n subsequent cases, the Court nade clear that not all O Rama
vi ol ations constitute node of proceedings errors (see People v
Ramirez, 15 NY3d 824, 825-826; People v Kisoon, 8 Ny3d 129, 134-135;
People v Starling, 85 Ny2d 509, 516). The only errors that require
reversal in the absence of preservation are those that go to the trial
court’s “core responsibilities” under CPL 310.30, such as giving
notice to defense counsel and the prosecutor of the contents of a jury
note (People v Tabb, 13 Ny3d 852, 853).

Here, after the jury had been deliberating for approximtely two
hours, the court stated on the record, “W have received an additional
note requesting [the testinony of Simmons and Carm chael concerning]
who | eft the house before the shots were fired.” W note that,
al t hough the court referred to an “additional note,” there is no
indication in the record that a prior note had been sent by the jury.
Once the jury was returned to the courtroom the court stated, “Ladies
and gentl enen, the court reporter has been preparing her notes and she
will nowread to you the testinony of Dr. Albert and . . . Rucker.
After that testinmony, we’ll excuse you to have your lunch and to have
the court reporter further prepare her notes and then resunme with the
testimony of the other w tnesses approxi mately one hour later. o
ahead.”

The record reflects that the court reporter then read testinony
of Dr. Albert and Rucker to the jury, but the record does not identify
what portion of the testinony was read. The jury was then excused for
lunch. Approximately an hour and a half later, the jury was returned
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to the courtroomand inforned by the court that the court reporter was
prepared to read the testinony of Simons and Carmichael, as well as
the testinony of Weaver, who testified for the prosecution that he was
wi t h def endant when the fatal shot was fired. The court’s reference
to Weaver’s testinony is the first indication in the record that the
jury had requested a readback of his testinony. The requested
testinony of those three witnesses was read to the jury, which |ater
rendered a guilty verdict.

There can be no dispute that the court failed to foll ow several
of the procedures outlined in O Rana. For instance, the court failed
to mark any of the jury notes as exhibits and did not read the notes
into the record. Defendant, however, did not object to the court’s
handling of the jury notes and, thus, his contention that the court
violated CPL 310.30 is unpreserved for our review (see CPL 470.05
[2]). As defense counsel correctly conceded at oral argunent of this
appeal, the court did not commt node of proceedings errors in failing
to mark the jury notes as exhibits and to read theminto the record.
Because CPL 310. 30 does not mandate the marking and readi ng of notes
into the record, it logically follows that those are not anong the
court’s “core responsibilities” under the statute (Tabb, 13 NY3d at
853; cf. People v Weaver, 89 AD3d 1477, 1478-1479). W perceive no
basis to review defendant’s unpreserved contention as a matter of
di scretion in the interest of justice (see CPL 470.15 [6] [a]).

Def endant neverthel ess contends that he is entitled to a new
trial because the court conmmtted a node of proceedings error for
whi ch preservation is not required in failing to advise himof the
contents of what appears to have been the first note sent by the jury,
i.e., the note requesting a readback of testinmony fromDr. Al bert and
Rucker, and possibly Waver. 1In response, the Peopl e suggest that
notice of the first note was provided to defendant off the record, as
evi denced by the fact that defense counsel remained silent when
informed by the court that it had received an “additional note” to
that sent requesting the testinony of Simobns and Carm chael. Because
the court failed to follow the O Rama procedures, however, it cannot
be said with certainty whet her defense counsel received such notice
off the record, and we decline to resolve the issue based on inference
and conj ect ure.

Because it is unclear fromthe record whet her defendant was
notified of the contents of the jury note or notes requesting a
readback of the testinony of Dr. Al bert, Rucker and Waver, we hold
the case, reserve decision and remt the matter to County Court for a
reconstruction hearing on that issue (see People v Martinez, 186 AD2d
14, 14-15; see generally People v Cruz, 42 AD3d 901, 901; People v
Russo, 283 AD2d 910, |Iv denied 96 NY2d 867).

We agree with the dissent that the core requirenments of CPL
310. 30 are triggered only by a “substantive juror inquiry” (O Rama, 78
NY2d at 280). We further agree that a request by the jury for a
readback of the entire testinony of a witness is not a substantive
i nquiry, inasmuch as the appropriate response fromthe court to such a
note is “obvious” (People v Lockley, 84 AD3d 836, 838, |v denied 17



-4- 74
KA 08- 02494

NY3d 807; see generally People v Alcide, 95 AD3d 897, 898, |Iv granted
19 NY3d 956 [“Since the jury nerely requested read-backs of certain
trial testinony, the alleged error did not constitute a node of
proceedi ngs error which woul d obviate the preservation requirenent”];
People v Gerrara, 88 AD3d 811, 812-813, |v denied 18 NY3d 957, cert
denied __ US , 133 S & 857; People v Bryant, 82 AD3d 1114, 1115,

| v denied 17 Ny3d 792).

On this record, however, it cannot be determ ned whether the jury
requested the entire testinony of witnesses Dr. Al bert, Rucker and
Weaver. Indeed, the dissent acknow edges as much, stating that “we
can infer fromthe transcript” that the jury requested the entire
testimony of those witnesses. The dissent nust resort to inference
here because, as noted, the court failed to conply with the O Rana
procedures by marking the note as an exhibit and reading it into the
record. In any event, we do not believe that the inference drawn by
the dissent is supported by the transcript.

If the jury requested only a portion of any of the w tnesses’
testinmony, a node of proceedings error would have occurred if the
court failed to notify defense counsel of the jury note, considering
that input from defense counsel would have been hel pful in determ ning
what portions of the testinony should be included in the readback. In
our view, given the inconplete nature of the record, the issue whether
the jurors requested a readback of the entire testinony of the
W tnesses in question also should be resolved at the reconstruction
heari ng, assum ng, of course, that the court first determ nes that
notice of the unrecorded note was not in fact given to defense
counsel

We have reviewed defendant’s remai ning contentions and concl ude
that none warrants nodification or reversal of the judgment.

Al'l concur except SMTH, J.P., and PeraDOrTO, J., who di ssent and
vote to affirmin the follow ng Menorandum W respectfully dissent
i nasmuch as we conclude that there is no need for a reconstruction
hearing with respect to defendant’s unpreserved O Rama contention (see
People v O Rama, 78 NY2d 270). Because we agree with the majority
that the remai nder of defendant’s contentions are without nerit, we
woul d affirmthe judgnment without holding the case and remtting the
matter to County Court for a reconstruction hearing.

Under O Rama and its progeny, when the trial court receives a
“substantive juror inquiry” (id. at 280), CPL 310.30 requires the
court to provide “nmeani ngful notice to counsel of the specific content
of the jurors’ request” (People v Kisoon, 8 NY3d 129, 134; see O Ranm,
78 NY2d at 276). As the Court of Appeals has expl ained, “[t]he point
of [its] decision in ORana . . . was ‘not to mandate adherence to a
rigid set of procedures, but rather to delineate a set of guidelines
calculated to maxim ze participation by counsel at a time when
counsel’s input is nost neaningful, i.e., before the court gives its
formal response’ ” (People v Lykes, 81 Ny2d 767, 769, quoting O Rama
78 NY2d at 278). Thus, the purpose of the notice requirenent is to
“ensure counsel’s opportunity to frane intelligent suggestions for the
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fairest and least prejudicial response . . . to the jury” (Kisoon, 8
NY3d at 134; see O Rama, 78 Ny2d at 277-278). \Where a jury note
“contain[s] a substantive inquiry, the [trial court]’s failure to
provi de counsel an opportunity to participate nmeaningfully in
formulating its response [constitutes] a node of proceedings error
that requires reversal,” even in the absence of preservation (People v
Stocks, 101 AD3d 1049, 1051; see People v Tabb, 13 Ny3d 852, 852).

We conclude that the jury notes at issue, which requested
readbacks of the entire testinony of various w tnesses, were not
substantive in nature and, therefore, did not inplicate the court’s
core responsibilities under CPL 310.30 (see People v Gerrara, 88 AD3d
811, 812-813, |v denied 18 NY3d 957, cert denied = US |, 133 S C
857; People v Bryant, 82 AD3d 1114, 1114, |v denied 17 NY3d 792). The
record reflects that the court received three notes requesting
readbacks of the testinony of five witnesses. The second note
requested the testinony of Simmons and “Carm chael ' s testinony of who
| eft the house before the shots were fired.” The third note requested
Carm chael’s entire testinony. Although the first note was not
summari zed on the record, we can infer fromthe transcript that the
jury requested the testinony of Dr. Albert, Rucker, and Waver. At
12:39 p.m, the court advised the jury that the court reporter “wll
now read to you the testinony of Dr. Albert and . . . Rucker. After
that testinony, we'll excuse you to have your lunch and to have the
court reporter further prepare her notes and then resune with the
testimony of the other witnesses.” The jury was excused at 1:00 p. m
and, in the presence of defendant and defense counsel and outside the
presence of the jury, the court explained that “[a]t this tinme w'll
read M. Simmons’ and [Waver’'s] [testinony] and we’'ll go over
Carm chael’s testinony before the jury hears it.”

When the jury returned to the courtroomat 2:35 p.m, the court
advised the jury that “[a]Jt this time we’ll read the testinony of
[ Waver] for you and . . . Simmons and then we’ll excuse you for a few
monments while we clarify sone issues on the Carm chael testinony.”
After a read back of the testinony of Simobns and Weaver, the court
agai n excused the jury and held a bench conference with counsel,
apparently to determ ne how best to respond to the jury’s request for
a portion of Carm chael’s testinony. Before that response was given,
however, the court received a third note requesting the entirety of
Carm chael ' s testinony, which was then read to the jury.

In our view, inasnmuch as the jury nmerely requested readbacks of
the entire testinony of certain w tnesses, defendant’s contention that
the court did not strictly conply with the procedure set forth in CPL
310.30 required preservation (see Gerrara, 88 AD3d at 812-813; Bryant,
82 AD3d at 1114). Notably, the nature of the jury s inquiries
required no input from defendant or defense counsel in fram ng the
court’s responses thereto. The jury requested readbacks of the
testinmony of five witnesses, and the court responded by reading the
testinony of those witnesses in full.

In sum because “neither defense counsel nor defendant coul d have
provi ded a neani ngful contribution” to the court’s responses to the
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jury notes in question (People v Ochoa, 14 NY3d 180, 188), defendant
“was not denied the opportunity to provide input regarding a
substantive response or re-instruction to the jury” (Lykes, 178 AD2d
927, 927-928, affd 81 Ny2d 767 [enphasis added]) and neither reversal
nor remttal for a reconstruction hearing is required.

Entered: April 26, 2013 Frances E. Cafarell
Clerk of the Court
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Appeal from an order of the Suprene Court, Cattaraugus County
(Mchael L. Nenno, A J.), entered Septenber 29, 2011 in a personal
injury action. The order denied the notion of defendant Ji m Bal
Ponti ac- Bui ck-GMC, Inc. for summary judgnent disnm ssing the conpl aint
and all cross clains against it.

It is hereby ORDERED t hat the order so appealed fromis reversed
on the law wi thout costs, the notion is granted, and the conplaint and
all cross clains agai nst defendant JimBall Pontiac-Buick-GVC, Inc.
are di sm ssed.

Menorandum Plaintiffs commenced this action seeking damages for
injuries sustained by Robert K Mnette (plaintiff) when a parked
vehicle in which he was seated was rear-ended by a vehicle owned by
def endant Jesse L. Ball and operated by defendant Christina L
Trumer. Trumrer had borrowed the vehicle from her boyfriend,
def endant David Leederman, who in turn had been | oaned the vehicle by
JimBall Pontiac-Buick-GVC, Inc. (defendant) whil e defendant was
servicing Leedernman’s pickup truck. In the conplaint, as anplified by
the bill of particulars, plaintiffs assert, inter alia, that defendant
is vicariously liable under Vehicle and Traffic Law 8 388 as a co-
owner of the vehicle involved in the accident. Defendant appeals from
an order denying its notion for summary judgnment dism ssing the
conplaint and all cross clainms against it. W reverse.

On the date of the accident, Leederman brought his pickup truck
to defendant for servicing, and defendant agreed to | oan Leedernan a
vehicle while it repaired his truck. Defendant owned four or five
“l oaner vehicles,” but those vehicles were all wth other custoners at
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that time. After Leederman was unable to rent a vehicle froma nearby
rental conpany, defendant’s chief financial officer asked Jesse Ball,
an enpl oyee of defendant and the daughter of defendant’s owner, Janes
Bal |, whether she would be willing to pernmt Leederman to use her
vehicle while his truck was being serviced. She agreed, and Leederman
signed a “rental agreenment” with defendant. Later that evening,
Leederman al |l owed Trummer to drive Jesse Ball’'s vehicle to work,

wher eupon t he subj ect accident took pl ace.

Pursuant to Vehicle and Traffic Law 8§ 388, an owner of a notor
vehicle is vicariously liable for the negligent use or operation of
such vehicl e by anyone operating the vehicle with the owner’s express
or inplied permssion (see 8 388 [1]; A Dan Jiang v Jin-Liang Liu, 97
AD3d 707, 708; Vyrtle Trucking Corp. v Browne, 93 AD3d 716, 717;

M kelinich v Caliandro, 87 AD3d 99, 102). The term “owner” is defined
as “[a] person, other than a lien holder, having the property in or
title to a vehicle . . . The termincludes a person entitled to the
use and possession of a vehicle . . . subject to a security interest

i n anot her person and al so includes any | essee or bailee of a notor
vehicle . . . having the exclusive use thereof, under a | ease or
otherwi se, for a period greater than thirty days” (8 128; see § 388

[3]).

W agree with defendant that it established as a matter of |aw
that it was not the owner of the vehicle involved in the notor vehicle
accident at issue, and that plaintiffs failed to raise a triable issue
of fact with respect to ownership of that vehicle. Plaintiffs concede
that Jesse Ball, not defendant, was the titleholder of the vehicle
(see Zegarowicz v Ripatti, 77 AD3d 650, 652; Them Tuck Chung v Pinto,
26 AD3d 428, 429). Plaintiffs further concede that defendant did not
“hav[e] the exclusive use [of the vehicle], under a | ease or
otherwi se, for a period greater than thirty days” (Vehicle and Traffic
Law 8§ 128; see A Dan Jiang, 97 AD3d at 908; Progressive Hal cyon Ins.
Co. v G aconetti, 72 AD3d 1503, 1506). Plaintiffs contend, however
t hat defendant possessed an unspecified “property interest” in the
vehicle, thus rendering it a “co-owner” within the anbit of Vehicle
and Traffic Law § 388. W reject that contention.

The record establishes that Jesse Ball |eased the vehicle at
i ssue from GVWAC. Although Jesse Ball was an enpl oyee of defendant,
the vehicle was her personal vehicle. Jesse Ball nade the | ease
paynents on the vehicle and paid for the insurance on the vehicle,
whi ch was i nsured under a policy separate fromthat of defendant’s
policy. By contrast, defendant’s |oaner vehicles were owned by
def endant and insured under a policy of insurance issued to defendant.
Further, the record reflects that Jesse Ball’s vehicle was | oaned to
Leeder man under unusual circunstances. After purchasing his pickup
truck from defendant, Leederman di scovered a nunber of problens wth
the truck. Wen Leedernman nmade an appointnent to repair the truck,
def endant assured himthat it would provide himw th a repl acenent
vehicle while his truck was being repaired. At the time Leedernman
dropped off his truck, however, none of defendant’s | oaner vehicles
was avail able, and efforts to secure a rental vehicle for Leedernman
were |ikew se unsuccessful. Only then did defendant approach Jesse
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Ball for perm ssion to use her vehicle, which she granted. Notably,
Jesse Ball testified that she had not previously been asked to | oan
her vehicle to a custoner. W thus conclude that there is no evidence
that Jesse Ball and defendant shared ownership of the vehicle for

pur poses of Vehicle and Traffic Law § 388.

Al t hough the dissent concludes that there are issues of fact
“regardi ng whet her defendant had sufficient ‘use and possession’ of
the vehicle to be considered a co-owner” with Jesse Ball, Vehicle and
Traffic Law 8 388 defines the term“owner” as “a person entitled to
t he use and possession of a vehicle . . . subject to a security
interest in another person” (8 128 [enphasis added]). The record
establishes that it was Jesse Ball, not defendant, who as the |essee
of the vehicle was entitled to its use and possession subject to
GVAC s security interest. Further, there is no record support for the
di ssent’ s assertion that the inclusion of a “stock nunber” for the
vehicle in question is indicative of co-ownership.

Plaintiffs bill of particulars further asserts that defendant
“negligently entrust[ed] the vehicle to an inexperienced and
i nconpetent driver.” W agree with defendant that it is entitled to
summary judgnent dism ssing the conplaint against it insofar as it is
prem sed upon a claimof negligent entrustnent. “To establish a cause
of action under a theory of negligent entrustnent, ‘the defendant nust
: have sone speci al know edge concerning a characteristic or
condition peculiar to the [person to whom a particular chattel is
gi ven] which renders [that person’s] use of the chattel unreasonably
dangerous’ ” (Cook v Schapiro, 58 AD3d 664, 666, |v denied 12 Ny3d
710; see Burrell v Barreiro, 83 AD3d 984, 985-986). Here, there is no
evi dence that defendant possessed any special know edge concerning a
characteristic or condition peculiar to Leederman that rendered his
use of Jesse Ball’'s vehicle unreasonably dangerous (see Burrell, 83
AD3d at 986). Before loaning the vehicle to Leederman, defendant
verified that he had a valid driver’s |icense and recorded Leederman’s
i nsurance and credit card information. Further, Leederman signed a
rental agreenment pursuant to which, inter alia, he affirmed that he
was over the age of 25 and agreed that he would not permt anyone
under 21 years of age to operate the vehicle. Trummer, who was
operating the vehicle at the tinme of the accident, was not with
Leeder man when he was | oaned the vehicle fromdefendant. In
opposition to the notion, plaintiffs failed to raise a triable issue
of fact as to special know edge on the part of defendant and, notably,
they do not address the negligent entrustnent claimin their
respondi ng bri ef.

We therefore reverse the order, grant defendant’s notion, and
dism ss the conplaint and all cross clains against it.

Al'l concur except ScoNlERS and VALENTINO, JJ., who dissent and vote
to affirmin the followi ng Menorandum W respectful ly dissent
because we conclude that, on this record, JimBall Pontiac-Bui ck- GVC,
Inc. (defendant) failed to satisfy its initial burden in noving for
sumary judgnent dism ssing the conplaint and all cross clains agai nst
it of establishing as a matter of law that it was not an owner of the
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vehi cle that rear-ended the parked vehicle in which plaintiff Robert
K. Monette was seated at the tine of this accident (see generally

Al varez v Prospect Hosp., 68 NY2d 320, 324). As a result, we would
affirmthe order denying defendant’s notion.

Vehicle and Traffic Law 8 388 (1) inposes vicarious liability on
“[e]very owner of a vehicle used or operated in this state . . . for
death or injuries to person or property resulting fromnegligence in
the use or operation of such vehicle, in the business of such owner or
ot herwi se, by any person using or operating the same with perm ssion,
express or inplied, of such owner.” “Omer” is defined in Vehicle and
Traffic Law 8 128 in relevant part as “[a] person, other than a lien
hol der, having the property in or title to a vehicle” and “includes a

person entitled to the use and possession of a vehicle . . . subject
to a security interest in another person and al so includes any | essee
or bailee of a notor vehicle . . . having the exclusive use thereof,

under a |lease or otherwise, for a period greater than thirty days”
(emphasi s added). Plaintiffs concede that there is no evidence that
def endant had “the exclusive use” of the vehicle “for a period greater
than thirty days.” |In addition, it is undisputed that the vehicle was
| eased t hrough GVAC, which accordingly had a security interest init.
The question that remains, however, is whether defendant was entitled
“to the use and possession of [the] vehicle” (id.). Although
“Iglenerally ownership is in the regi stered owner of the vehicle or
one hol ding the docunments of title” (Fulater v Palnmer’s Ganite
Garage, Inc., 90 AD2d 685, 685, appeal dism ssed 58 NY2d 826; see
Young v Seckler, 74 AD2d 155, 156-158), the record does not include
either the vehicle's title or the New York State registration. 1In any
event, “a party may rebut the inference that arises from[a title or
registration]” (Fulater, 90 AD2d at 685).

View ng the evidence in the light nost favorable to plaintiffs,
who are opposing defendant’s notion (see generally Victor Tenporary
Servs. v Slattery, 105 AD2d 1115, 1117), we conclude that there are
i ssues of fact regardi ng whet her defendant had sufficient “use and
possession” of the vehicle to be considered a co-owner w th defendant
Jesse Ball. Janes Ball, defendant’s owner and Jesse Ball’s father,
testified at his deposition that, on the day of the accident, “[a]ll
our | oaner cars were out, and the only car we had was ny daughter’s.
So we used that and put it on a | oaner agreenent . . . , sanme as we
woul d any ot her |oaner car that we had.” He also agreed that the
vehicle was fromhis place of business. Although Jesse Ball consented
to the use of the vehicle in this manner, it is unclear whether
def endant obtai ned her perm ssion as a co-owner with equal rights to
possessi on or whether she provided the vehicle to defendant for use in
the context of a bailnent. To the extent that the testinony of Jesse
Bal | and Janes Ball created questions of fact on the issue of
ownership (see Young, 74 AD2d at 159 [Dam ani, J.P., concurring]),
defendant failed to neet its burden, and we need not consider
plaintiffs evidence (see generally Alvarez, 68 Ny2d at 324).

Mor eover, defendant’s notation of a “stock nunmber” for the vehicle in
qguestion on the | oaner agreement |ends further support to plaintiffs’
t heory of co-ownership.



- 5- 79
CA 12-01274

Def endant further contends that assum ng, arguendo, that it is an
owner of the vehicle, the G aves Anendnent (49 USC 8§ 30106) shields it
fromliability. W conclude that defendant did not neet its initial
burden on that ground “inasnuch as it did not offer conpetent proof
that it was engaged in the business or trade of |easing or renting
not or vehicles” (Cassidy v DCFS Trust, 89 AD3d 591, 591).

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal from a judgnment of the Allegany County Court (Thomas P
Brown, J.), rendered Septenber 20, 2010. The judgnent convicted
def endant, upon his plea of guilty, of burglary in the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal from a judgnment convicting himupon a plea
of guilty of burglary in the second degree (Penal Law 8§ 140.25 [2]),
def endant contends that County Court erred in sumarily denying his
notion to withdraw his plea and for the assignment of new counsel.
Wth respect to that part of defendant’s notion to wi thdraw his plea,
we note that a court need only afford a defendant a “reasonabl e
opportunity to present his contentions” (People v Tinsley, 35 Ny2d
926, 927; see People v Allen, 99 AD3d 1252, 1252), and we concl ude
that the court did so here. Further, with respect to the merits of
that part of defendant’s notion to withdraw his plea, his contention
that the plea was coerced by defense counsel is belied by his
statenents during the plea colloquy that no one forced himto plead
guilty and that he was satisfied with the representati on of defense
counsel (see People v Strasser, 83 AD3d 1411, 1411; People v Irvine,
42 AD3d 949, 949, Iv denied 9 NY3d 962). Defendant failed to preserve
for our review his further contention that he was induced to enter his
pl ea by fal se representati ons concerning his mni num sentenci ng
exposure and the pendency of “bail junping” charges against him (see
Peopl e v Al varado, 82 AD3d 458, 458, |v denied 17 Ny3d 791). 1In any
event, there was nothing coercive in any alleged m sstatenent of the
sentencing range by the court, and the record establishes that
def endant potentially faced “bail junping” charges that were
ultimately enconpassed by his plea (see People v Cerveira, 6 AD3d 294,
| v denied 3 NY3d 704).
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Wth respect to that part of defendant’s notion for the
assi gnment of new counsel, the record belies defendant’s contention
t hat defense counsel took a position adverse to that of defendant in
his pro se notion to withdraw the plea, and thus there was no reason
for the court to assign new counsel (see Allen, 99 AD3d at 1252-1253;
Strasser, 83 AD3d at 1411-1412). Indeed, defendant failed to
establish any conflict of interest or other irreconcilable conflict
wi th defense counsel (cf. People v Sides, 75 Ny2d 822, 824-825).

To the extent that defendant’s contention that he was deni ed
ef fective assistance of counsel based on defense counsel’s
participation in the factual conponent of the plea allocution survives
his guilty plea (see generally People v Neal, 56 AD3d 1211, 1211, Iv
deni ed 12 NY3d 761), we reject that contention. The record
denonstrates that the factual conponent of the plea allocution was
performed under the court’s supervision and that defendant’s right to
counsel was adequately saf eguarded (see People v Robbins, 33 AD3d
1127, 1128-1129). To the extent that defendant’s further contention
that he was deni ed effective assistance of counsel based on defense
counsel’s failure to show himthe presentence report survives his
guilty plea (see generally Neal, 56 AD3d at 1211), we |ikew se
concl ude that defendant’s contention lacks nerit. Defendant was not
entitled to review the presentence report inasnmuch as “the record
establ i shes that defendant was represented by counsel and that the
presentence report was revi ewed by defense counsel” (People v June, 30
AD3d 1016, 1017, |v denied 7 NY3d 813, reconsideration denied 7 NY3d
868; see CPL 390.50 [2] [a]; see generally People v Vaughan, 20 AD3d
940, 942, |v denied 5 NY3d 857), and thus it cannot be said that there
was no legitinmate explanation for defense counsel’s alleged deficiency
in failing to showit to him(see generally People v Rivera, 71 Nyad
705, 709).

| nasmuch as the local crimnal court issued a divestiture order
and defendant was held over for grand jury action and executed a
wai ver of indictnment and consent to be prosecuted by a superior court
information, we conclude that defendant’s further contention that the
court had no jurisdiction is without nerit (see People v Barber, 280
AD2d 691, 692, |v denied 96 Ny2d 825; People v Tal ham 41 AD2d 354,
356). Finally, defendant’s contention that he was denied the right to
counsel when he waived a prelimnary hearing before he was assi gned
counsel is without nerit (see People v Kel one, 292 AD2d 640, 641, |v
deni ed 98 Ny2d 677).

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal from an order of the Fam |y Court, N agara County (John F
Batt, J.), entered June 13, 2011 in a proceedi ng pursuant to Soci al
Services Law 8 384-b. The order termnated the parental rights of
respondent.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menor andum  Respondent father appeals froman order finding that
he permanently neglected his child and term nating his parental
rights. W reject the father’s contention that Famly Court failed to
consi der the appropriate factors, including the “special circunstances
of an incarcerated parent,” in determining that the child was
permanent |y negl ected (Social Services Law 8 384-b [7] [a]). Indeed,
we agree with the court that the father “has failed to denonstrate any
commtnment to the responsibilities of parenthood and denonstrates a
fundanment al defect in his understandi ng of proper parenting

responsibilities.” The petitioning agency is not required to
“ ‘guarantee that the parent succeed in overcom ng his or her
predi canents’ . . . but, rather, the parent nust ‘assune a neasure of

initiative and responsibility’ ” (Matter of Waytnei B. [Jeffrey B.],
77 AD3d 1340, 1341).

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal and cross appeal froman order of the Suprene Court, Erie
County (Paula L. Feroleto, J.), entered April 5, 2012. The order
conditionally stayed the action.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the |aw by vacating condition nunber three and
as nodified the order is affirnmed w thout costs.

Menmorandum  This action arises froman incident in which
plaintiff James Enslie, a British citizen residing in Scotl and,
al | egedly sustained serious physical injuries in England while he was
a passenger on an all-terrain vehicle (ATV) manufactured by defendant
Recreative Industries, Inc. (RIl), a New York entity. RIl noved to
di smiss the action pursuant to CPLR 327 based on the doctrine of forum
non conveni ens, contending that England is the nore convenient forum
Suprene Court granted the notion to the extent that it stayed the
action in Erie County on the conditions that RIl agreed to waive the
right to raise the defenses of lack of jurisdiction and the statute of
limtations in an action to be commenced by plaintiffs in Scotland or
Engl and within 90 days of service of the court’s order or, in the
event of an appeal thereof, within 90 days of service of an order of
the Appellate Division. The court further inposed the condition that
RI I agreed to waive the right to seek any attorney’'s fees or costs in
the action to be conmenced in Scotland or England. RII appeals and
plaintiffs cross-appeal.

Contrary to plaintiffs’ contention on their cross appeal, the
court properly conditionally stayed this action on the ground of forum
non conveniens. As a prelimnary matter, we reject plaintiffs’
contention that the “Governing Law and Jurisdiction” provision in the
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operator’s manual of the ATV contractually binds RIl to submt to the
jurisdiction of the court in Erie County or otherwi se estops RII from
seeking to dism ss the conplaint based upon the ground of forum non
conveni ens. That provision expressly provides that the “parties”
consent to jurisdiction in Erie County, and it is undisputed that the
term*“parties” refers to the owmer of the ATV and RII. It is also
undi sputed that neither plaintiff was the owner of the ATV, and we

t hus conclude as a matter of law that the provision in question does
not apply herein (see generally Tigue v Commercial Life Ins. Co., 219
AD2d 820, 821).

We further conclude that the court properly determ ned that “the
action, although jurisdictionally sound, would be better adjudicated
el sewhere” (Islamc Republic of Iran v Pahlavi, 62 Ny2d 474, 479, cert
denied 469 US 1108). Plaintiffs are both British citizens residing in
Scotland. The accident occurred in England, and other w tnesses,
including the driver of the ATV, are located there. As the trial
court in the federal action between the sanme parties noted, “highly
mat eri al evidence, such as the eyew tness testinony, accident
i nvestigation docunents and w tnesses, the scene of the accident, and
the vehicle itself, which will not be readily within plaintiffs
control in this court, would be nore accessible to both sides in a
British forumi (Enslie v Recreative Indus., Inc., 2010 W 1840311, at
*9 [WD NY], affd 655 F3d 123). Mreover, RII is anenable to service
of process in Scotland or England, and it does not take issue with the
conditions inposed by the court concerning the waiver of defenses
based on jurisdiction and the statute of limtations.

Plaintiffs nevertheless contend that neither Scotland nor Engl and
is an adequate alternative forum because those jurisdictions would not
permt themto retain counsel on a contingency fee basis, would hinder
their right to a jury trial, which would have been guaranteed in Erie
County, and woul d not recogni ze plaintiff wife's cause of action for
| oss of consortium Although various courts have considered the
burden inposed on plaintiffs with respect to the first tw factors
(see e.g. Waterways Ltd. v Barclays Bank PLC, 174 AD2d 324, 328;
Gyenes v Zionist Org. of Am, 169 AD2d 451, 452), we concl ude under
the circunstances of this case that those factors do not warrant
reversal. Wth respect to the third factor, we note that the record
contai ns subm ssions fromplaintiffs and Rl establishing that,
al t hough plaintiff wife could not pursue a cause of action for |oss of
consortiumin Scotland or England, plaintiff husband woul d be
permtted to recover conpensation for the services she provided for
himin tending to his injuries. Courts have concluded under simlar
circunstances that a foreign forumis adequate despite the fact that
it does not recognize such a cause of action (see e.g. Massaquoi v
Virgin Atl. Airways, 945 F Supp 58, 61 [SD NY]; Bell v British
Tel ecom 1995 WL 476684, at *2 [SD NY]; see also Bewers v Anmerican
Honme Prods. Corp., 99 AD2d 949, 949-950, affd 64 NY2d 630). W
| i kewi se reach that conclusion here, particularly in light of the
wel | -established principle set forth by the United States Suprene
Court that the possibility of a change in substantive |aw, even one
that would be | ess favorable to plaintiffs, “should ordinarily not be
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gi ven concl usive or even substantial weight” in the scope of a forum
non conveniens inquiry (Piper Aircraft Co. v Reyno, 454 US 235, 247,
reh denied 455 US 928).

To the extent that plaintiffs contend for the first tine on their
cross appeal that they are entitled to the inposition of additional
condi tions upon the stay, that contention is not properly before us
(see G esinski v Town of Aurora, 202 AD2d 984, 985).

Turning to RI1’s appeal, we conclude that the court erred in
i mposing the condition that RIl may not seek attorney’s fees or costs
in an action brought by plaintiffs in Scotland or England. W
therefore nodify the order accordingly. Pursuant to CPLR 327 (a),
courts are enpowered to “stay or disnmss the action in whole or in
part on any conditions that may be just.” Indeed, in granting notions
under CPLR 327, courts often inpose conditions requiring the
defendants to waive the right to assert a defense based upon | ack of
jurisdiction and/or the statute of limtations (see e.g. Mensah v
Moxl ey, 235 AD2d 910, 912; Dawson v Seenardi ne, 232 AD2d 521, 521,
Dal es v Tiessen, 231 AD2d 920, 920-921). 1In this case, however, we
conclude that the court abused its discretion by infringing on RII’s
substantive right to collect attorney’s fees and costs if it were to
prevail in a “loser pays” jurisdiction such as Scotland or Engl and.

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal froma judgnent of the Ontario County Court (WIIliamF.
Kocher, J.), rendered August 26, 2011. The judgnent convicted
def endant, upon his plea of guilty, of burglary in the third degree,
grand larceny in the third degree and possession of burglar’s tools.

It is hereby ORDERED t hat the judgnent so appealed fromis
af firnmed.

Menorandum  On appeal from a judgnment convicting himupon his
plea of guilty of burglary in the third degree (Penal Law 8§ 140. 20),
grand larceny in the third degree (8 155.35 [1]), and possession of
burglar’s tools (8 140.35), defendant contends that his plea was not
voluntarily and knowi ngly entered. Defendant’s contention is actually
a challenge to the factual sufficiency of the plea allocution and is
not preserved for our review inasnmuch as he did not nove to w thdraw
his plea or to vacate the judgnment of conviction on that ground (see
Peopl e v Lopez, 71 NY2d 662, 665; People v Granger, 96 AD3d 1667,
1667, |v denied 19 Ny3d 1102). Even assumi ng, arguendo, that
defendant’s contention with respect to a coment he made during the
pl ea colloquy “calls into question the voluntariness of the plea” and
thus falls within the narrow exception to the preservation
requi renent, we conclude that County Court properly conducted the
requisite inquiry to clarify that defendant was voluntarily entering
his plea (Lopez, 71 NY2d at 666).

Def endant further contends that the court erred in ordering him
to pay restitution without conducting a hearing. Defendant’s
contention “is not properly before this Court for review because
[ def endant] did not request a hearing to determ ne the [proper anount
of restitution] or otherw se challenge the anount of the restitution
order during the sentencing proceedi ng” (People v Horne, 97 Ny2d 404,
414 n 3; see People v McCarthy, 83 AD3d 1533, 1534, |v denied 17 Ny3d
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819). We decline to exercise our power to review that contention as a
matter of discretion in the interest of justice (see CPL 470.15 [ 6]

[a]).

Def endant also failed to preserve for our review his contention
that the court erred in inmposing a collection surcharge of 10% of the
anount of restitution (see CPL 470.05 [2]). A court nust inpose a
surcharge of 5% of the amount of restitution, but an additional
surcharge of up to 5% is permtted “[u]pon the filing of an affidavit
of the official or organization designated pursuant to [CPL 420.10
(8)] denonstrating that the actual cost of the collection and
adm nistration of restitution or reparation in a particul ar case
exceeds five percent of the entire anount of the paynent or the anount
actually collected” (Penal Law 8§ 60.27 [8]). Defendant contends that
the affidavit of the probation officer in this case is insufficient to
warrant the additional surcharge. W disagree with our dissenting
col | eagues that the issue whether a surcharge of 10%is properly
i nposed does not require preservation. Wile this Court has in the
past relied on the illegal sentence exception to the preservation
requi rement of CPL 470.05 (2) when review ng that issue (see People v
Gahrey M O, 231 AD2d 909, 910; see generally People v Seaberg, 74
NY2d 1, 9), nore recent decisions fromthe Court of Appeals have
established that issues regarding restitution require preservation
(see Horne, 97 NY2d at 414 n 3). |In addition, the Court of Appeals
has held that the mandatory surcharge set forth in Penal Law 8§ 60.35
(1) is not part of a sentence (see People v Guerrero, 12 Ny3d 45, 48;
People v Hoti, 12 NY3d 742, 743). Those cases conpel us to concl ude
that an issue regarding a surcharge inposed on restitution pursuant to
Penal Law 8§ 60.27 (8) nust be preserved for our review and that we
cannot rely on the illegal sentence exception to the preservation
requi renent. W decline to exercise our power to review defendant’s
contention as a nmatter of discretion in the interest of justice (see
CPL 470.15 [6] [a]).

We reject defendant’s contention that the consecutive sentences
i mposed on his felony convictions are illegal. “[S]entences inposed
for two or nore of fenses may not run consecutively: (1) where a
single act constitutes two offenses, or (2) where a single act
constitutes one of the offenses and a material elenent of the other”
(Peopl e v Laureano, 87 NY2d 640, 643; see Penal Law § 70.25 [2]).
Here, the court properly inposed consecutive sentences on the felony
convi ctions because “[t]he crine of burglary was conpl eted when
defendant entered [the electronics store] with the intent to conmt a
crime [and] [t]he ensuing |larceny was a separate crinme, perpetrated
t hrough defendant’s separate act of stealing property” (People v
Frazier, 16 NY3d 36, 41). W reject defendant’s further contention
that the sentence is unduly harsh or severe, particularly with respect
to the consecutive terms of incarceration (see generally Frazier, 16
NY3d at 41). The consecutive terns of incarceration were part of the
pl ea agreenment, and defendant has a history of burglary and theft
of f enses.

CenTRA, J.P., CARNl and VALENTINO, JJ., concur; FAHEY and SCONI ERS,
JJ., concur in the followi ng Menorandum We concur inasnmuch as we
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respectfully disagree with the conclusion of the majority that

def endant was required to preserve for our review his contention that
the Ontario County Probation Departnent affidavit was inadequate to
support an enhanced surcharge of 10% of the entire anount of
restitution that he was ordered to pay as part of the sentence (see
Penal Law 8§ 60.27 [8]). |In our view, that contention does not require
preservation because “ ‘[a] defendant cannot be deened to have waived
his right to be sentenced as provided by law " (People v Gahrey M Q. ,
231 AD2d 909, 910). Thus, contrary to the view of the majority, we
conclude that we are obligated to address the nerits of defendant’s
contention regarding the sufficiency of the affidavit in question.

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal and cross appeal froman order of the Suprene Court,
Onei da County (Sanuel D. Hester, J.), entered March 23, 2012. The
order, anong other things, denied the notion of plaintiff for a
protective order and denied in part the cross notion of defendant
Chri stopher Vescera for a protective order.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Chri st opher Vescera (defendant) appeal s and
plaintiff cross-appeals froman order denying plaintiff’s notion for a
protective order permtting her to videotape a neuropsychol ogi cal
eval uation (NPE) using a one-way mrror, and denying that part of
defendant’s cross notion to preclude plaintiff’s counsel or other
representative fromattending the NPE. Wth respect to plaintiff’s
notion, we note that there is no express statutory authority to
vi deot ape nedi cal exani nations (see CPLR 3121; 22 NYCRR 202.17;
Lanendol a v Sl ocum 148 AD2d 781, 781, |v dism ssed 74 Ny2d 714), and
vi deot api ng has not been allowed in the absence of “special and
unusual circunstances” (Lanmendola, 148 AD2d at 781). W concl ude t hat
plaintiff failed to establish the requisite special and unusual
ci rcunstances (cf. Msel v Brookhaven Mem Hosp., 134 Msc 2d 73).
Wth respect to defendant’s cross notion, we conclude that Suprene
Court properly determ ned that defendant failed to nake the requisite
positive showi ng of necessity for the exclusion of plaintiff’s counsel
or other representative fromattendi ng the NPE by establishing that
t he presence of such an individual would inpair the validity and
ef fectiveness of the NPE (see Jessica H v Spagnola, 41 AD3d 1261
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1262-1263) .

Entered: April 26, 2013 Frances E. Cafarell
Clerk of the Court
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Appeal from an adjudication of the Suprenme Court, Onondaga County
(John J. Brunetti, A J.), rendered May 18, 2009. Defendant was
adj udi cated a youthful offender upon a jury verdict finding her guilty
of endangering the welfare of a child.

It is hereby ORDERED t hat the adjudication so appealed fromis
unani mously affirmed.

Menorandum  Def endant appeals froma yout hful offender
adj udi cation upon a jury verdict finding her guilty of endangering the
wel fare of a child (Penal Law 8§ 260.10 [1]). W note as background
that, in a prior trial concerning the sanme indictnment, the jury
acquitted defendant of two counts of assault in the first degree under
ci rcunstances evincing a depraved indifference to human life (8 120.10
[3]), each of which arose froma separate incident. The jury,
however, convicted defendant of a third count of that offense, which
arose froma third incident, and one count of endangering the welfare
of a child (8§ 260.10 [1]), which was based upon all three incidents.
Suprenme Court vacated the conviction upon a subsequent CPL article 440
nmotion and directed a new trial upon the remaining assault in the
first degree count and the endangering the welfare of a child count.
Prior to the newtrial, which is at issue here, defendant apparently
nmoved to preclude the prosecution from presenting any evidence with
respect to the two incidents that were the bases for the assault
charges of which she was acquitted (two prior incidents) on the ground
that adm ssion of that evidence was barred by the doctrine of

collateral estoppel. The court indicated that it would not preclude
evi dence of the two prior incidents at that tinme, but would rule upon
any objection nade by defendant during the trial. The court, in

effect, denied defendant’s notion when it permtted the People to
i ntroduce at the new trial evidence concerning the two prior incidents
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over defendant’s objections.

Def endant contends that the court violated the doctrine of
collateral estoppel when it permtted the People to introduce at the
new trial evidence related to the assault charges of which she was
acquitted, i.e., evidence of the two prior incidents. W reject that
contention. “Collateral estoppel originally devel oped in civil
litigation, but it is now clear that the doctrine applies generally to
crimnal proceedings as well” (People v Goodman, 69 Ny2d 32, 37; see
Ashe v Swenson, 397 US 436, 443). *“The doctrine of collateral
estoppel, or issue preclusion, operates in a crimnal prosecution to
bar relitigation of issues necessarily resolved in defendant’s favor
at an earlier trial” (People v Acevedo, 69 Ny2d 478, 484). Thus, the
doctrine applies in a situation such as this, where at a prior trial
there was a m xed verdict in which the jury acquitted a defendant of
certain charges, but was unable to reach a verdict on the remaining
charges (see e.g. People v Marnorato, 138 AD2d 410, 411, |v denied 71

NY2d 970). *“Application of the collateral estoppel doctrine requires
that the court determ ne what the first judgnent deci ded and how t hat
determ nation bears on the later judgment . . . The rule is easily

stated but frequently difficult to inplement because the neaning of a
general verdict is not always clear and m xed verdicts may, at tines,
appear inherently anbi guous. Nevertheless, the court nust assune the
jury reached a rational result . . . , and a defendant claimng the
benefit of estoppel carries the burden of identifying the particular

i ssue on which he [or she] seeks to foreclose evidence and then
establishing that the fact finder in the first trial, by its verdict,
necessarily resolved that issue in his [or her] favor” (Goodnman, 69
NY2d at 40; see e.g. People v Johnson, 14 AD3d 460, 461-462).
“Defendant’s burden to show that the jury's verdict in the prior trial
necessarily decided a particular factual issue raised in the second
prosecution is a heavy one indeed, and as a practical matter severely
circunscribes the availability of collateral estoppel in crimnal
prosecutions . . . ‘[I]t will normally be inpossible to ascertain the
exact inport of a verdict of acquittal in a crimnal trial’ ”
(Acevedo, 69 Ny2d at 487; see People v Cole, 306 AD2d 558, 561, |v
deni ed 100 Ny2d 515; cf. People v Rossi, 222 AD2d 717, 717-718, |v
deni ed 88 Ny2d 884).

Here, we conclude that the court properly deni ed defendant’s
notion to preclude the evidence regarding the two prior incidents.
| nasmuch as the endangering the welfare of a child count of which she
was convicted in the prior trial was based in part on the two prior
incidents that were the bases for the two assault counts of which she
was acquitted, it is possible that the jury in the prior trial
concl uded that defendant was involved in those incidents but that her
actions did not evince a depraved indifference to human life, a
necessary el ement of the assault counts. Consequently, we concl ude
that defendant failed to neet her heavy burden of “establishing that
the fact finder in the first trial, by its verdict, necessarily
resolved that issue in [her] favor” (Goodman, 69 NY2d at 40).

Def endant’ s contention that the evidence is legally insufficient
to support her conviction is not preserved for our review because her
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notion for a trial order of dism ssal “was not specifically directed
at the sanme all eged shortcom ng in the evidence rai sed on appeal”
(People v Brown, 96 AD3d 1561, 1562, |v denied 19 NY3d 1024 [internal
guotation marks omtted]; see People v Myers, 100 AD3d 1567, 1567).

In any event, that contention is without nerit inasnmuch as the

evi dence, viewed in the light nost favorable to the People (see People
v Contes, 60 NY2d 620, 621), establishes that defendant failed to
obtain nmedical treatnment for her infant daughter after she stopped
breat hing (see People v Lewis, 83 AD3d 1206, 1207, |v denied 17 NY3d
797; see generally People v Matos, 19 NY3d 470, 475-477; People v
Mayo, 4 AD3d 827, 827-828). Thus, the evidence is legally sufficient
to support the conviction (see generally People v Bl eakley, 69 Ny2d
490, 495). Additionally, viewing the evidence in light of the

el enents of the crinme of endangering the welfare of a child as charged
to the jury (see People v Danielson, 9 NY3d 342, 349), we concl ude
that the verdict is not against the weight of the evidence (see
general |y Bl eakl ey, 69 NyY2d at 495).

Contrary to defendant’s further contention, although a
prospective juror initially nmade statenents indicating that she m ght
have “a state of mnd that [was] likely to preclude [her] from
rendering an inpartial verdict based upon the evidence adduced at the
trial” (CPL 270.20 [1] [b]), “she ultimately stated unequi vocally that
she could follow the | aw and be fair and inpartial” (People v
d addi ng, 60 AD3d 1401, 1402, |v denied 12 NY3d 925; see generally
Peopl e v Chanbers, 97 Ny2d 417, 419; People v Arnold, 96 Ny2d 358,
362). Thus, the court did err in denying defendant’s chall enge for
cause to that prospective juror (cf. People v Johnson, 94 Ny2d 600,
614-615) .

We have consi dered defendant’s remai ni ng contentions and concl ude
t hat none requires reversal or nodification of the adjudication.

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal froma judgnent of the Monroe County Court (Richard A
Keenan, J.), rendered June 26, 2008. The judgnent convicted
def endant, upon a jury verdict, of murder in the second degree,
crimnal possession of a weapon in the second degree and crim nal
possession of a weapon in the third degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of murder in the second degree (Penal Law 8§ 125.25
[1] ), crimnal possession of a weapon in the second degree (8 265.03
[3]), and crimnal possession of a weapon in the third degree (8
265.02 [1]). Defendant failed to preserve for our review his
contention that he was deprived of his constitutional right of
confrontation by County Court’s limtation of his cross-exam nation of
a prosecution witness with respect to the witness’s nental health (see
People v Bryant, 93 AD3d 1344, 1344-1345; People v Bernardez, 63 AD3d
1174, 1175, |v denied 13 NY3d 794; see generally People v Angel o, 88
NYy2d 217, 222). 1In any event, that contention, as well as defendant’s
further contention that the court abused its discretion in precluding
further cross-exam nation about the witness’s nmental health, is
without nmerit. “It is well settled that ‘[a]n accused’s right to
cross-examne witnesses . . . is not absolute’ . . . [and that t]he
trial court has discretion to determ ne the scope of the
cross-exam nation of a witness” (People v Corby, 6 Ny3d 231, 234,
quoting People v WIllians, 81 NY2d 303, 313; see People v Lester, 83
AD3d 1578, 1578, |v denied 17 Ny3d 818; People v Francisco, 44 AD3d
870, 870, |Iv denied 9 Ny3d 1033). Thus, trial courts “retain w de
latitude . . . to inpose reasonable limts on . . . cross-exam nation
based on concerns about, anong other things, harassnent, prejudice,
confusion of the issues, the witness’ safety, or interrogation that is
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repetitive or only marginally relevant” (Delaware v Van Arsdall, 475
US 673, 679; see Francisco, 44 AD3d at 870). A defendant may question
a W tness about his or her nental health or psychiatric history upon a
showi ng that the witness's “capacity to perceive and recall events was
inpaired by a psychiatric condition” (People v Gaffney, 30 AD3d 1096,
1096, |v denied 7 NY3d 789; see People v Baranek, 287 AD2d 74, 78) or
that “such evidence would bear upon [the witness's] credibility or

ot herwi se be relevant” (People v M ddl ebrooks, 300 AD2d 1142, 1143, |v
deni ed 99 NY2d 630 [internal quotation marks omtted]; see People v
Byers, 254 AD2d 494, 494, |v denied 93 Ny2d 1043; People v Knowell, 94
AD2d 255, 260-261). Here, we conclude that defendant failed to make
the requisite showing that the witness in fact had a history of nental
illness or that such evidence woul d bear upon her capacity to perceive
or recall the events at issue (see M ddl ebrooks, 300 AD2d at 1143;
Byers, 254 AD2d at 494; Knowell, 94 AD2d at 261). Defense counsel’s
statenment that the witness was “suffering fromor being treated for
sone variety of nental health issue” was specul ative inasnmuch as it
was based upon the assertions that “everyone” was aware that the

wi tness was taking unspecified “nmental health nedications” and that
the witness reportedly had visited a nobile “nental health unit” some
three nonths after the events at issue. Thus, that statenent was
insufficient to warrant further cross-exam nation regarding the
witness’'s nmental condition (see People v Brown, 24 AD3d 884, 887, |v
deni ed 6 Ny3d 832; cf. Baranek, 287 AD2d at 78-79; People v Knowell,
127 AD2d 794, 794).

We reject the further contention of defendant that the People
committed a Brady violation by failing to disclose the identity of two
witnesses in a tinely manner. “To establish a Brady violation, a
def endant nust show that (1) the evidence is favorable to the
def endant because it is either excul patory or inpeaching in nature;

(2) the evidence was suppressed by the prosecution; and (3) prejudice
arose because the suppressed evidence was material” (People v Fuentes,
12 NY3d 259, 263, rearg denied 13 NY3d 766). W conclude that the

evi dence at issue is not exculpatory in nature and thus does not
constitute Brady material (see generally People v King, 79 AD2d 992,
993). Defendant sought the identity of and contact information for
two witnesses nanmed in a police report. According to the police
report, the relevant witnesses said that they observed a group of five
or six H spanic nales shooting at the victim They descri bed one of

t he suspects as “young” and another of the suspects as a thin H spanic
male with a “poof hairstyle pulled back.” Even assum ng, arguendo,
that those descriptions are inconsistent with defendant’s physi cal
appearance, we note that the witnesses were unable to describe the
remai ni ng menbers of the group, and the w tnesses’ descriptions
therefore did not exclude defendant as a perpetrator (see People v
Chin, 67 Ny2d 22, 33; People v Alvarez, 44 AD3d 562, 563-564, |v
denied 9 Ny3d 1030; People v La Bonbard, 99 AD2d 851, 852-853; cf.
People v Daly, 57 AD3d 914, 915-917, affd 14 NY3d 848). Moreover, we
concl ude that defendant was afforded “a neani ngful opportunity to use
the all egedly excul patory material to cross-exam ne the People’s

Wi t nesses or as evidence during his case” (People v Cortijo, 70 Nyzd
868, 870), but he failed to do so (see People v Chandler, 279 AD2d
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262, 262, |v denied 96 Ny2d 781; see generally People v Nielsen, 67
AD3d 1440, 1440-1441).

Contrary to defendant’s further contention, we conclude that the
court did not abuse its discretion in renmoving himfromthe courtroom
during the prosecutor’s summation. Although a crimnal defendant has
a constitutional right to be present at his or her trial, a defendant
may forfeit that right by engaging in disruptive behavior (see People
v Parker, 92 AD3d 807, 807, |v denied 19 NYy3d 966; People v Sanchez, 7
AD3d 645, 646, |v denied 3 NY3d 681; People v Jackson, 262 AD2d 1031,
1032, Iv denied 94 Ny2d 881). Thus, a defendant “may be renoved from
the courtroomif, after being warned by the trial court, the
di sruptive conduct continues” (People v Joyner, 303 AD2d 421, 421, |v
deni ed 100 Ny2d 563; see CPL 260.20), and that is the case here (see
Par ker, 92 AD3d at 807; Jackson, 262 AD2d at 1032; see al so People v
Mercer, 66 AD3d 1368, 1369, |v denied 13 Ny3d 940).

Finally, we reject defendant’s contention that he was entitled to
an adverse inference charge on the ground that the police failed to
record his interrogation (see People v MM Ilon, 77 AD3d 1375, 1375,
| v denied 16 NY3d 897; People v Holl oway, 71 AD3d 1486, 1487, |v
deni ed 15 NY3d 774; People v Hammons, 68 AD3d 1800, 1801, |v denied 14
NY3d 801).

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal from a judgnment of the Ontario County Court (Craig J.
Doran, J.), rendered February 15, 2011. The judgnent convicted
def endant, upon a jury verdict, of robbery in the third degree,
crimnal mschief in the fourth degree and endangering the wel fare of
a child (two counts).

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously nodified on the law by directing that all of the sentences
i nposed shall run concurrently and as nodified the judgnent is
af firmed.

Menorandum  Def endant appeals froma judgnent convicting him
following a jury trial of robbery in the third degree (Penal Law §
160. 05), crimnal mschief in the fourth degree (8 145.00 [3]), and
two counts of endangering the welfare of a child (8 260.10 [1]), based
upon his theft of two pairs of shoes froma departnment store while his
two young children were present. W reject defendant’s contention
that County Court erred in permtting the store’s security guard to
make an in-court identification of defendant. Even assum ng,
arguendo, that the showup procedure was unduly suggestive, we concl ude
that the People established that the security guard had an i ndependent
basis for his in-court identification (see People v Chipp, 75 Nyad
327, 335, cert denied 498 US 833). The security guard testified that
he observed defendant over the store’s closed-circuit security canera
system for approximately five to eight m nutes under good |ighting
conditions and that he was able to obtain “close ups” of defendant.
The security guard thereafter observed defendant in the parking | ot
during daylight hours for approximately five mnutes, at which point
he was “face to face” wth defendant and cl ose enough to touch him
(Peopl e v Sanchez, 292 AD2d 844, 844, |v denied 98 Ny2d 680 [internal
guotation marks omtted]; see People v Peryea, 239 AD2d 933, 933, |v
deni ed 90 NY2d 909; People v Bostic [appeal No. 2], 222 AD2d 1073,
1073, |Iv denied 88 Ny2d 876; People v Nance, 185 AD2d 610, 610, |v
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deni ed 80 Ny2d 976).

Def endant al so contends that the evidence is legally insufficient
to support the robbery conviction because it did not establish that he
stol e shoes fromthe departnent store. W reject that contention.
“[El]ven in circunstantial evidence cases, the standard for appellate
review of legal sufficiency issues is whether any valid |ine of
reasoni ng and perm ssible inferences could |lead a rational person to
t he concl usi on reached by the [factfinder] on the basis of the
evidence at trial, viewed in the light nost favorable to the People”
(People v Hi nes, 97 Ny2d 56, 62, rearg denied 97 Ny2d 678 [internal
guotation marks omtted]; see People v Danielson, 9 NY3d 342, 349).
The evi dence here included the security guard' s testinony that he
di scovered a new shoe box containing a used pair of shoes in
def endant’ s abandoned shopping cart. He also found a new
“Transformers” shoe box containing a pair of used “Spiderman” sneakers
in the store’s shoe departnment. A police officer testified that, on
the day of the incident, he discovered a pair of new “Transforners”
children’ s sneakers at defendant’s house and observed defendant’s
daught er wearing one new sneaker. W conclude that the evidence,
al though largely circunstantial, could lead a rational person to
concl ude that defendant stole shoes fromthe departnent store.

Addi tionally, even assum ng, arguendo, that a different result would
not have been unreasonabl e, we conclude that, view ng the evidence in
light of the elenents of the crime of robbery in the third degree as
charged to the jury (see Danielson, 9 NY3d at 349), it cannot be said
that the jury failed to give the evidence the weight it should be
accorded (see generally People v Bl eakl ey, 69 NY2d 490, 495).

W reject defendant’s further contention that the crimnal
m schi ef conviction is supported only by inadm ssible hearsay. Any
all eged error of the court in admtting in evidence the credit card
recei pt regarding the paynent for a repair of the victims vehicle,
whi ch was struck and damaged by defendant’s vehicle during the course
of defendant’s flight fromthe store parking |ot (see People v
M chal | ow, 201 AD2d 915, 916-917, |v denied 83 NY2d 874), is harm ess
i nasmuch as the victims testinony established that the cost of the
repair exceeded the statutory threshold (see People v Singleton, 291
AD2d 869, 870, Iv denied 98 NY2d 640).

Defendant’s contention that the court should have conpelled the
testimony of a defense w tness who i nvoked her Fifth Amendnent
privilege against self-incrimnation is |ikewise without nmerit. As a
general rule, a “wtness is the judge of his [or her] right to invoke
the [Fifth Arendnment] privilege” (People v Arroyo, 46 Ny2d 928, 930;
see People v Gines, 289 AD2d 1072, 1073, |Iv denied 97 Ny2d 755). A
witness “may claimthe privil ege based upon the fact that the proposed
testimony would be so inconsistent with prior statenents under oath as
to expose him[or her] to conviction for perjury” (People v Bagby, 65
NY2d 410, 413-414 [internal quotation marks omitted]; see People v
Shapiro, 50 Ny2d 747, 759-760). Here, the wi tness was under
indictrment for perjury stemming fromher allegedly false testinony at
the grand jury proceedings in this matter. Based upon our review of
the court’s questioning of the witness outside the presence of the
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jury and with her counsel present, we perceive no basis to concl ude
that the witness's invocation of the privilege was “clearly
contunmaci ous” (Matter of Gae, 282 NY 428, 434 [internal quotation
marks omtted]; see Gines, 289 AD2d at 1073) or that “the w tness’[s]
answer[s] [could not] subject [her] to prosecution” (State of New York
v Ski bi nski, 87 AD2d 974, 974).

W concl ude, however, that the sentence is illegal insofar as the
court directed that the sentences inposed shall run consecutively to
each other. “Although this issue was not raised before the

[ sentencing] court or on appeal, we cannot allow an [illegal] sentence
to stand” (People v Davis, 37 AD3d 1179, 1180, |Iv denied 8 NY3d 983
[internal quotation marks omtted]; see generally People v More

[ appeal No. 1], 78 AD3d 1658, 1658, |v denied 17 NY3d 798).

“[ S]entences i nposed for two or nore offenses may not run
consecutively: (1) where a single act constitutes two of fenses, or
(2) where a single act constitutes one of the offenses and a materi al
el enent of the other” (People v Ramrez, 89 Ny2d 444, 451 [internal
guotation marks omtted]; see People v Wight, 19 NY3d 359, 363;
Peopl e v Laureano, 87 Ny2d 640, 643; see also Penal Law § 70.25 [2]).
“The defendant benefits if either prong is present, and the
prosecution’s burden is to countermand both prongs” (Wight, 19 NY3d
at 363 [internal quotation marks omitted]).

Here, “the acts which constituted the crime of endangering the
wel fare of a child were not separate and distinct fromthe acts which
constituted the crinmes of” robbery and crimnal m schief (People v
Ni chol s, 35 AD3d 508, 509, |v denied 8 Ny3d 925; see generally
Ram rez, 89 Ny2d at 451). As a result, the sentences inposed on the
robbery and crimnal mschief counts nust run concurrently with the
sentences i nposed on the endangering the welfare of a child counts.
Furthernore, the evidence establishes that, during his flight fromthe
departnment store, defendant “floored” his vehicle in reverse with his
driver’s side door open, striking the security guard as well as the
vehi cl e parked beside his vehicle. Those acts served as the basis for
the crimnal mschief count and for the “use of physical force”
el emrent of the robbery count (Penal Law 8§ 160.00; see 8§ 160.05), and
t hus the sentences inposed on the robbery and the crimnal m schief
counts must al so run concurrently (see generally People v Sturkey, 77
NY2d 979, 980-981; People v Taylor, 197 AD2d 858, 858-859). W
therefore nodify the judgnment accordingly.

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal from a judgment of the Genesee County Court (Robert C
Noonan, J.), rendered Decenber 20, 2011. The judgnent convicted
def endant, upon his plea of guilty, of arson in the second degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal froma judgnment convicting himupon his
plea of guilty of arson in the second degree (Penal Law 8§ 150.15),
def endant contends that he was deni ed effective assistance of counsel
because defense counsel failed to seek suppression of tangible
evidence and his statenent to the police and to advise himof certain
rights forfeited as a consequence of his plea. That contention
survives his guilty plea only insofar as he asserts that “the plea
bar gai ni ng process was infected by [the] allegedly ineffective
assi stance or that defendant entered the plea because of his
attorney[’s] allegedly poor performance” (People v Robinson, 39 AD3d
1266, 1267, |lv denied 9 NY3d 869 [internal quotation marks omtted];
see People v Culver, 94 AD3d 1427, 1427-1428, |v denied 19 NY3d 1025;
Peopl e v Bet hune, 21 AD3d 1316, 1316, |Iv denied 6 NY3d 752; see also
People v Strickland, 103 AD3d 1178, __ ). Defendant’s contention with
respect to ineffective assistance of counsel, however, concerns
matters outside the record and thus nust be raised by way of a notion
pursuant to CPL article 440 (see Strickland, 103 AD3d at __ ; see al so
People v Wllianms, 48 AD3d 1108, 1109, |v denied 10 NY3d 872). The
further contention of defendant that his plea was not know ngly,
intelligently or voluntarily entered is not preserved for our review
because defendant failed to nove to withdraw the plea or to vacate the
j udgnment of conviction on that ground (see People v Mntanez, 89 AD3d
1409, 1409; People v Connolly, 70 AD3d 1510, 1511, |v denied 14 NY3d
886). In any event, we conclude that defendant understood the nature
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and consequences of the plea and that it was knowingly, intelligently
and voluntarily entered (see People v Wiite, 85 AD3d 1493, 1494;
Peopl e v Watkins, 77 AD3d 1403, 1403-1404, |v denied 15 NY3d 956).

Def endant’ s contention that he was not credited for jail tinme that he
served before entering his plea is not properly raised on direct

appeal fromthe judgnment of conviction and instead the proper
procedural vehicle is a CPLR article 78 proceeding (see People v
Person, 256 AD2d 1232, 1232-1233, |v denied 93 NY2d 856; People v
Searor, 163 AD2d 824, 824, |v denied 76 Ny2d 896). Finally, under the
ci rcunst ances here, the sentence is not unduly harsh or severe.

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal from a judgnment of the Suprene Court, N agara County
(Frank Caruso, J.), entered Decenber 9, 2011 in a divorce action. The
j udgnment, anong ot her things, adjudged that plaintiff pay child
support to defendant in the amount of $275 per week.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously nodified on the |aw by vacating the 5th and 17th decretal
par agr aphs and providing that defendant shall receive one half of the
val ue of the Investacorp account as of the date of the comencenent of
this action and as nodified the judgnent is affirmed w thout costs,
and the matter is remtted to Suprenme Court, N agara County, for
further proceedings in accordance with the foll ow ng Menorandum
Def endant wi fe appeals froma judgnent that, inter alia, dissolved the
parties’ marriage on the ground of cruel and i nhuman treatnent,
awar ded the wi fe mai ntenance and child support, and distributed the
marital property. Contrary to the wife' s contention, we concl ude that
Suprenme Court did not err in inputing annual incone in the anmount of
$20, 000 to her for purposes of calculating child support and
mai nt enance. “Courts have considerable discretionto . . . inpute an
annual incone to a parent” (Juhasz v Juhasz, 59 AD3d 1023, 1025, |v
di sm ssed 12 NY3d 848 [internal quotation marks omtted]; see lrene v
I rene [appeal No. 2], 41 AD3d 1179, 1180), and a court’s inputation of
income will not be disturbed so long as there is record support for
its determ nation (see Sharlow v Sharlow, 77 AD3d 1430, 1431; Juhasz,
59 AD3d at 1025). Here, we conclude that the court did not abuse its
discretion in determning that the wife is capable of earning $20, 000
a year based upon her education, qualifications, enploynment history,
past incone, and denonstrated earning potential (see Filiaci v
Filiaci, 68 AD3d 1810, 1811; Matter of Hurd v Hurd, 303 AD2d 928, 928;
Mayl e v Mayl e, 299 AD2d 869, 869).

We agree with the wife, however, that the court erred in failing
to distribute certain marital assets, i.e., an investnent account, a
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403-b deferred conpensation account, and plaintiff husband’ s
preretirenent death benefits. Wth respect to the investnent account,
which the parties referred to as the “lnvestacorp account,” there is
no question that those funds constitute marital property. Both
parties testified at trial that they refinanced the marital hone in
the spring of 2008, a few nonths before commencenent of the divorce
action, and invested the proceeds fromthe refinancing in the stock
mar ket. I ndeed, the husband acknow edged at trial that the

| nvest acorp account shoul d be divided equally between the parties
after he is reinbursed fromthat account for the anmount he paid for
the parties’ custodial evaluator. The court, however, awarded the
entire account balance to the husband on the ground that “the
testinony and evidence is not enough to award the bal ance of said
account to the [wfe].” Were, as here, however, the property at
issue is held jointly, “an equal disposition of that property should
be presunptively in order, with the burden on the party seeking a
greater share to establish entitlenent” (Al an D. Schei nkman, Practice
Comment ari es, MKinney's Cons Laws of NY, Book 14, Donestic Rel ations
Law C236B: 33; see Diener v Diener, 281 AD2d 385, 386; see generally
Swett v Swett, 89 AD3d 1560, 1561-1562). Here, the husband did not
overcome the presunption that the jointly titled property, i.e., the
| nvest acorp account, should be divided equally between the parties
(see generally Murray v Murray, 101 AD3d 1320, 1321; Marshall v
Marshal |, 91 AD3d 610, 612; Ponzi v Ponzi, 45 AD3d 1327, 1327-1328;
Boardman v Boardman, 300 AD2d 1110, 1110). Thus, we agree with the
wi fe that the court should have equitably distributed that narital
asset (see Leeds v Leeds, 281 AD2d 601, 601-602, appeal dism ssed 96
NY2d 858, |v denied 97 NY2d 602). W therefore nodify the judgnment by
vacating the 17th decretal paragraph and directing that the w fe shal
recei ve one half of the value of the Investacorp account as of the
date of the commencenent of this action (see generally Mody v

Sor oki na, 40 AD3d 14, 20-21, appeal dism ssed 8 NY3d 978,

reconsi deration denied 9 NY3d 887; Bennett v Bennett, 13 AD3d 1080,
1082- 1083, |v denied 6 NY3d 708).

We |ikewi se agree with the wife that at |east a portion of the
husband’ s 403-b account is marital property subject to equitable
distribution and that the court therefore erred in failing to
distribute that asset (see Roehmholdt v Russell, 272 AD2d 938, 940;
see generally Rosenkrantz v Rosenkrantz, 184 AD2d 478, 479-480; Matter
of Trickel v Trickel, 88 AD2d 741, 742). The husband nmade
contributions to that account from his wages during the course of the
marri age and thus, as the husband acknow edged at trial, the account
shoul d be divided equitably “pursuant to the forrmulas outlined by the
courts” (see DeLuca v DeLuca, 97 Ny2d 139, 144; see generally Nugent-
Schubert v Schubert, 88 AD3d 967, 968). W therefore remt this
matter to Supreme Court for equitable distribution of the husband s
403-b account (see Roehmhol dt, 272 AD2d at 940).

We further agree with the wife that the court erred in failing to
equitably distribute the husband’ s in-service death benefit, which was
provi ded through the teacher retirenent system It is well settled
t hat enpl oynent - based death benefits that accrue during the marriage



- 3- 208
CA 12-00188

are marital property subject to equitable distribution (see e.g. Ndulo
v Ndul o, 66 AD3d 1263, 1264; Spilman-Conklin v Conklin, 11 AD3d 798,
802; see generally Donestic Relations Law 8§ 236 [B] [1] [c]; Kazel v
Kazel , 3 NY3d 331, 334-335; Myjauskas v Maj auskas, 61 Ny2d 481, 489-
491; Cow ey v Cow ey, 15 AD3d 974, 976) and, contrary to the husband’ s
contention, the court’s award to the wife of a share of the husband’s
pensi on does not evidence its intent to grant the husband sol e
possession of his death benefit. Rather, it appears fromthe record
that the court sinply failed to consider the husband’ s preretirenent
death benefit when it equitably distributed the parties’ assets (see
general |y Rosenkrantz, 184 AD2d at 479-480; Trickel, 88 AD2d at 742).
We thus also remit this matter to Suprene Court for a determ nation of
the value of the death benefit at the tinme of the commencenent of this
action and for the equitable distribution thereof (see generally
McDonal d v McDonal d, 275 AD2d 1037, 1038; Roehmhol dt, 272 AD2d at 940;
Kni ght v Knight, 258 AD2d 955, 956). W note that, although the wfe
in her brief requested remttal of this matter for equitable

di stribution of certain nutual funds, which the parties referred to as
t he “Equi ne Fi nanci al /Washi ngton Funds,” the wi fe conceded at oral
argurment that those funds are the sane as the | nvestacorp account.

The wife further contends that the court abused its discretion in
failing to award her any portion of the husband’ s enhanced earni ngs
fromhis master’s degree, which he earned in part during the marriage.
W agree, and we therefore remt this matter to Suprene Court for a
determ nation of the appropriate percentage of those enhanced earni ngs
t hat should be awarded to the wife. The record before us establishes
that, at the very least, the wife nade a “nodest” contribution toward
t he husband s attai nment of a nmaster’s degree and thus that she is
entitled to sone portion of his enhanced earnings (Gallagher v
Gal | agher, 93 AD3d 1311, 1314, Iv denied in part and dism ssed in part
19 NY3d 1022 [internal quotation marks omtted]; see Martinson v
Martinson, 32 AD3d 1276, 1277; Schiffmacher v Schiffmacher, 21 AD3d
1386, 1387). Indeed, the record denonstrates that the parties married
shortly after the wife graduated fromcollege and that, at the tine,

t he husband 