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Appeal from a judgment of the Erie County Court (Thomas P.
Franczyk, J.), rendered December 21, 2011. The judgment convicted
defendant, upon his plea of guilty, of assault in the second degree
and criminal possession of a weapon in the third degree.

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Memorandum: On appeal from a judgment convicting him upon his
plea of guilty of assault in the second degree (Penal Law § 120.05
[2]) and criminal possession of a weapon in the third degree (§ 265.02
[1]), defendant contends that his waiver of the right to appeal was
invalid. We reject that contention. The plea colloquy conducted by
County Court adequately apprised defendant that “the right to appeal
is separate and distinct from those rights automatically forfeited
upon a plea of guilty” (People v Lopez, 6 NY3d 248, 256; see People v
Graham, 77 AD3d 1439, 1439, Iv denied 15 NY3d 920). Contrary to
defendant’s contention, his “ ‘waiver [of the right to appeal] is not
invalid on the ground that the court did not specifically inform [him]
that his general waiver of the right to appeal encompassed the court’s

suppression rulings’ ” (Graham, 77 AD3d at 1439). Moreover,
defendant’s history of mental illness did not invalidate the waiver of
the right to appeal inasmuch as there was no showing that “ ‘defendant

was uninformed, confused or incompetent when he’ waived his right to
appeal” (People v DeFazio, 105 AD3d 1438, 1439, 1v denied 21 NY3d
1015). The valid waiver by defendant of the right to appeal
encompasses his challenge to the suppression rulings (see People v
Kemp, 94 NY2d 831, 833), and his challenge to the severity of the
sentence (see Lopez, 6 NY3d at 255-256; see generally People v
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Hidalgo, 91 NY2d 733, 737).
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