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Appeal and cross appeal froman order of the Suprene Court, Erie
County (John A. Mchalek, J.), entered August 28, 2012. The order,
anong ot her things, denied in part the notion of defendants for
summary judgnent di sm ssing the conplaint.

It is hereby ORDERED t hat said cross appeal fromthe order
insofar as it concerns the non-inducenment covenant is unani nously
di sm ssed and the order is nodified on the |aw by granting that part
of the notion with respect to the non-solicitation covenant in the
first cause of action and denying the remai nder of the notion and as
nodified the order is affirmed w thout costs.

Opi ni on by WHALEN, J.:
I

Def endant Theresa A. Johnson was hired by plaintiffs, insurance
internedi aries, in Decenber 2006 to provide actuarial analysis for
plaintiffs. On her first day of work, Johnson was presented with a
nunber of docunents to sign, including an Enpl oynment Agreenent
(hereinafter, Agreenent), which contained the three covenants at issue
in this dispute: a non-solicitation covenant, which prohibited
Johnson fromsoliciting or servicing any client of plaintiffs New
York offices for two years after term nation of Johnson’s enpl oynent;
a confidentiality covenant, which prohibited Johnson from di scl osing
plaintiffs’ confidential information or using it for her own purposes;
and a non-inducenent covenant, which prohibited Johnson from i nducing
plaintiffs’ New York enpl oyees to |leave plaintiffs’ enploynent for two
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years after term nation of Johnson’s enploynment. The Agreenent al so
stated that it would be governed by and construed and enforced
according to Florida | aw

Plaintiffs term nated Johnson from her position on February 25,
2011. Shortly thereafter, Johnson was hired by defendant Law ey
Benefits G oup, LLC (Lawmey). Plaintiffs subsequently conmenced this
action. The first two causes of action were agai nst Johnson only:
breach of contract, for violation of the non-solicitation,
confidentiality, and non-inducenent covenants in the Agreenment; and
m sappropriation of confidential and proprietary information, which
information plaintiffs alleged constituted trade secrets. As agai nst
Johnson and Lawl ey, plaintiffs’ third cause of action alleged tortious
interference with plaintiffs’ prospective and existing business
relations. As against Lawley only, plaintiffs’ fourth cause of action
all eged that Law ey tortiously interfered with the Agreenent and
i nduced Johnson to breach the Agreenent. Defendants subsequently
nmoved for, inter alia, summary judgnment dism ssing the conplaint.
Suprene Court initially determned that the Florida choice-of-|aw
provision in the Agreenent was unenforceabl e because t he Agreenent
bore no reasonable relationship to the state of Florida, and thus the
court determ ned that New York | aw would apply. The court granted
defendants’ notion with respect to the first cause of action, except
to the extent that plaintiffs could establish that Johnson vi ol ated
the non-solicitation covenant of the Agreenment. The court further
granted defendants’ notion with respect to the second and third causes
of action, and denied the notion with respect to the fourth cause of
action. |In appeal No. 1, defendants appeal and plaintiffs cross-
appeal fromthat order.

Plaintiffs subsequently noved for |eave to reargue, contending
that the court erred in dismssing that part of plaintiffs’ first
cause of action alleging that Johnson breached t he non-i nducenent
covenant of the Agreenent because defendants’ notion did not address
t hat covenant and defendants therefore failed to nmeet their burden.
The court granted plaintiffs’ notion for | eave to reargue and, upon
reargunment, the court reinstated that part of the first cause of
action alleging that Johnson breached the non-inducenent covenant. In
appeal No. 2, defendants appeal fromthat order

Initially, we reject plaintiffs’ contention that defendants’
notion for summary judgnent shoul d have been deni ed because it was
premature. That contention is not properly before us inasnuch as
plaintiffs have raised it for the first tine on appeal (see Bradley v
Benchmark Mgt. Corp., 294 AD2d 879, 880). |In any event, plaintiffs
“ ‘failed to denonstrate that facts essential to oppose the notion
were in [defendants’] exclusive know edge and possession and coul d be
obt ai ned by discovery’ ” (M&T Bank v HR Staffing Solutions, Inc.

[ appeal No. 2], 106 AD3d 1498, 1499; see CPLR 3212 [f]).

As anot her threshold matter, we nust determ ne whether the court
properly held that the Florida choice-of-law provision in the
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Agreenent is unenforceable and that the | aw of New York governs this
di spute. It is well settled that there is a * ‘strong public policy
favoring individuals ordering and deciding their own interests through
contractual arrangenments’ " (Bloonfield v Bloonfield, 97 NY2d 188,

193, quoting Matter of Geiff, 92 NY2d 341, 344). Thus, New York
courts generally will enforce a choice-of-law provision in order to
“effectuate the parties’ intent” (Wl sbach Elec. Corp. v MasTec N

Am, Inc., 7 NY3d 624, 629). The chosen | aw, however, nust “bear[] a
reasonabl e relationship to the parties or the transaction” and mnust
not be “ ‘truly obnoxious’ ” to New York’s public policy (id., quoting
Cooney v Osgood Mach., 81 NY2d 66, 79; see Matter of Frankel v
Citicorp Ins. Servs., Inc., 80 AD3d 280, 286).

W agree with plaintiffs that the court erred in determ ning that
t he choice-of -l aw provision in the Agreenent was unenforceabl e because
Florida | aw bears no reasonable relationship to the parties or the
transaction. Plaintiff Browmm & Brown, Inc. (BBlI) is a Florida
corporation with its principal place of business in Florida, and it is
the parent corporation of plaintiff Brown & Brown of New York, Inc.
(BBNY). The Agreenent stated that it was “nmade and entered into by
and anong [BBI], a Florida corporation (‘Parent’), [BBNY], a New York
corporation (collectively with Parent, the *Conpany’), and [Johnson],
a resident of the State of New York.” Plaintiffs submtted evidence
that BBl directed sales strategies, set sales goals, and provided
pronoti onal and educational material for BBNY. Plaintiffs also
subnmitted evidence that Johnson’s salary was adnministered in Florida
and paid froma Florida bank account, and that Johnson and her
supervi sor traveled to Florida to attend training sessions and neet
with BBl enployees. W therefore conclude that Florida | aw “bears a
reasonabl e relationship to the parties or the transaction” (Wl sbach,
7 NY3d at 629; see Finucane v Interior Constr. Corp., 264 AD2d 618,
620) .

W nevert hel ess conclude that the Florida choice-of-law provision
in the Agreenent is unenforceable because it is “ ‘truly obnoxious” ”
to New York public policy (Wl sbach, 7 NY3d at 629). 1In New York
agreenents that restrict an enpl oyee fromconpeting with his or her
enpl oyer upon term nation of enploynent are judicially disfavored
because “ ‘powerful considerations of public policy . . . mlitate
agai nst sanctioning the loss of a [person’s] livelihood " (Reed,
Roberts Assoc. v Strauman, 40 Ny2d 303, 307, rearg denied 40 Ny2d 918,
guoting Purchasing Assoc. v Weitz, 13 Ny2d 267, 272, rearg denied 14
NY2d 584; see Col unbia R bbon & Carbon Mg. Co. v A-1-A Corp., 42 Nyad
496, 499; D&W Di esel v Mlntosh, 307 AD2d 750, 750). *“So potent is
this policy that covenants tending to restrain anyone fromengaging in
any lawful vocation are alnost uniformy disfavored and are sustai ned
only to the extent that they are reasonably necessary to protect the
legitimate interests of the enployer and not unduly harsh or
burdensone to the one restrained” (Post v Merrill Lynch, Pierce,

Fenner & Smth, 48 Ny2d 84, 86-87, rearg denied 48 NY2d 975 [enphasis
added]). The determ nation whether a restrictive covenant is
reasonabl e i nvol ves the application of a three-pronged test: “[a]
restraint is reasonable only if it: (1) is no greater than is
required for the protection of the legitimate interest of the
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enpl oyer, (2) does not inpose undue hardship on the enpl oyee, and (3)
is not injurious to the public” (BDO Seidman v Hirshberg, 93 Ny2d 382,
388-389 [enphasis omtted]). “A violation of any prong renders the
covenant invalid” (id. at 389). Thus, under New York |aw, a
restrictive covenant that inposes an undue hardship on the restrained
enpl oyee is invalid and unenforceable (see id.). Enployee non-conpete
agreenents “will be carefully scrutinized by the courts” to ensure
that they conply with the “prevailing standard of reasonabl eness” (i d.
at 388-389).

By contrast, Florida | aw expressly forbids courts from
consi dering the hardship i nposed upon an enpl oyee in eval uating the
reasonabl eness of a restrictive covenant. Florida Statutes 8§ 542.335
(1) (g) (1) provides that, “[i]n determ ning the enforceability of a
restrictive covenant, a court . . . [s]hall not consider any
i ndi vi dual i zed econonmi ¢ or other hardship that m ght be caused to the
per son agai nst whom enforcenent is sought” (enphasis added). The
statute, effective July 1, 1996, also provides that a court
considering the enforceability of a restrictive covenant nust construe
the covenant “in favor of providing reasonable protection to al
| egitimate business interests established by the person seeking
enforcenent” and “shall not enploy any rule of contract construction
that requires the court to construe a restrictive covenant narrowy,
agai nst the restraint, or against the drafter of the contract” (8
542.335 [1] [h]; see Environmental Servs., Inc. v Carter, 9 So3d 1258,
1262 [Fla Dist & App]). Thus, although the statute requires courts
to consider whether the restrictions are reasonably necessary to
protect the legitinmate business interests of the party seeking
enforcement (see 8 542.335 [1] [c]; Environnental Servs., Inc., 9 So3d
at 1262), the statute prohibits courts from considering the hardship
on the enpl oyee agai nst whom enforcenent is sought when conducting its
anal ysis (see Atom c Tattoos, LLC v Mdrgan, 45 So3d 63, 66 [Fla D st

G App]).

Based on the foregoing, we conclude that Florida |aw prohibiting
courts from considering the hardship i nposed on the person agai nst
whom enforcenent is sought is “ ‘truly obnoxious” ” to New York public
policy (Welsbach, 7 NYy3d at 629), inasnuch as under New York |law, a
restrictive covenant that inposes an undue hardship on the enployee is
invalid and unenforceable for that reason (see BDO Sei dnan, 93 NY2d at
388-389). Furthernore, while New York judicially disfavors such
restrictive covenants, and New York courts will carefully scrutinize
such agreenents and enforce them“only to the extent that they are
reasonably necessary to protect the legitinmate interests of the
enpl oyer and not unduly harsh or burdensonme to the one restrained’
(Post, 48 NY2d at 87; see BDO Seidman, 93 Ny2d at 388-389; Col unbia
Ri bbon & Carbon Mg. Co., 42 NY2d at 499; Reed, 40 Ny2d at 307,
Purchasi ng Assoc., 13 Ny2d at 272), Florida |law requires courts to
construe such restrictive covenants in favor of the party seeking to
protect its legitimte business interests (see Florida Statutes 8§
542.335 [1] [h]).

We are not persuaded by plaintiffs’ argunment that the Agreenent
at issue here contains no non-conpete clause, inasmuch as the term
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“restrictive covenants” in the Florida statute enconpasses “al
contractual restrictions such as nonconpetition/nonsolicitation
agreenents, confidentiality agreenents, exclusive dealing agreenents,
and all other contractual restraints of trade” (Environnental Servs.,
Inc., 9 So3d at 1262). W likewise reject plaintiffs’ contention that
Florida law is not truly obnoxious to New York public policy because
the Florida statute has been interpreted, in practice, to disallow any
undue hardship to the enployee. 1In the case upon which plaintiffs
rely for that proposition, the court wote that “the covenant nay be
unreasonable when it inflicts an unduly harsh or unnecessary result
upon the enpl oyee” (Edwards v Harris, 964 So2d 196, 197-198 [Fla Di st
Ct App]). In support of that proposition, however, the court cited
two cases, one decided before the relevant statute becane effective
(Auto Club Affiliates, Inc. v Donahey, 281 So2d 239, 241 [Fla Dist C
App]), and the other refusing to enforce a restrictive covenant
because it was overly broad, not because it inposed an undue hardship
on the enployee (Austin v Md State Fire Equip. of Cent. Florida,
Inc., 727 So2d 1097, 1098 [Fla Dist & App]). W further note that
three other courts simlarly have determ ned that the Florida statute
conflicts with the public policy of their respective states (see
Carson v Obor Holding Co., LLC, 318 Ga App 645, 654, 734 SE2d 477,
484-485; Brown & Brown, Inc. v Mudron, 379 Il App 3d 724, 727-728,
887 NE2d 437, 440; Unisource Wrldwi de, Inc. v South Cent. Al abama
Supply, LLC, 199 F Supp 2d 1194, 1201 [Ala]). Based on the foregoing,
we conclude that the Florida choice-of-law provision in the Agreenent
i s unenforceable and that the court properly determ ned that the | aw
of New York should govern this dispute (see generally Mtter of
Mdland Ins. Co., 16 NY3d 536, 543-544).

Wth respect to plaintiffs’ first cause of action, alleging that
Johnson breached the Agreenent, we reject defendants’ contention that
they are entitled to summary judgnment di sm ssing that cause of action
inits entirety because Johnson was involuntarily term nated w t hout
cause. Even assum ng, arguendo, that Johnson was term nated wi thout
cause, we conclude that such term nation would not render the
restrictive covenants in the Agreenent unenforceable. Defendants’
reliance on the Court of Appeals’ decision in Post is msplaced. 1In
that case, the Court of Appeals held that New York policies “preclude
the enforcenment of a forfeiture-for-conpetition clause where the
term nation of enploynent is involuntary and w thout cause” (48 Nyzd
at 88 [enphasis added]), i.e., a clause requiring the enployee to
conply with a restrictive covenant in order to continue receivVing
post - enpl oynent benefits to which the enpl oyee ot herwi se woul d be
entitled (see Wse v Transco, Inc., 73 AD2d 1039, 1039). There is no
such clause in the Agreenent herein. Contrary to defendants’
contention, this Court’s decision in Eastman Kodak Co. v Carnosino (77
AD3d 1434) did not extend the Post holding to establish a per se rule
that involuntary term nation w thout cause renders all restrictive
covenants unenforceable. Rather, this Court cited Post while
conducting a “balance of the equities” analysis in the context of the
plaintiff’s notion seeking a prelimnary injunction (id. at 1436).
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Qur decision in Eastman Kodak Co. did not inpact our decision in Wse,
in which we refused to extend the Post holding to restrictive
covenants that do not involve a forfeiture-for-conpetition clause. In
any event, there are issues of fact whether Johnson was term nated

wi t hout cause.

Al though we agree with plaintiffs that the court properly
determ ned that defendants failed to establish that plaintiffs have no
legitimate interest in protecting their client relationships as a
matter of |law, we neverthel ess agree with defendants that the non-
solicitation covenant of the Agreenent is overbroad and unenforceabl e.
W therefore conclude that the order in appeal No. 1 should be
nodi fied by granting that part of defendants’ notion with respect to
the first cause of action. W note at the outset that the overbreadth
of the non-solicitation covenant is “an issue of law that ‘could not
have been avoided by [plaintiffs] if brought to [their] attention in a
tinmely manner’ " (Paul v Cooper, 45 AD3d 1485, 1486, quoting Oramyv
Capone, 206 AD2d 839, 840), and thus it may properly be raised by
defendants for the first tinme on appeal.

A non-solicitation covenant is overbroad and therefore
unenforceable “if it seeks to bar the enployee fromsoliciting or
providing services to clients with whomthe enpl oyee never acquired a
relati onship through his or her enploynent” (Scott, Stackrow & Co.
CP.A’'s, P.C v Skavina, 9 AD3d 805, 806, |v denied 3 NY3d 612; see
BDO Sei dman, 93 NY2d at 393). Here, the non-solicitation covenant
purported to restrict Johnson from inter alia, soliciting, diverting,
servicing, or accepting, either directly or indirectly, “any insurance
or bond busi ness of any kind or character from any person, firm
corporation, or other entity that is a customer or account of the New
York offices of the Conpany during the termof [the] Agreement” for
two years following the term nation of Johnson’s enpl oynent, w thout
regard to whet her Johnson acquired a relationship with those clients.
W concl ude that the | anguage of the non-solicitation covenant renders
it overbroad and unenforceabl e (see BDO Sei dman, 93 Ny2d at 393;

Scott, Stackrow & Co., CP.A’'s, P.C., 9 AD3d at 806-807).

Plaintiffs contended at oral argunent of this appeal that, if
this Court determnes that the non-solicitation covenant is overbroad,
we neverthel ess should partially enforce the covenant, inasnuch as
plaintiffs seek to prevent Johnson fromsoliciting and servicing only
those clients with whom Johnson actual ly devel oped a rel ationship
during her enploynment with plaintiffs. W reject that contention. As
the Court of Appeals stated in BDO Seidnan, partial enforcenent may be
justified “if the enployer denonstrates an absence of overreaching,
coercive use of dom nant bargai ning power, or other anti-conpetitive
m sconduct, but has in good faith sought to protect a legitimte
busi ness interest, consistent with reasonable standards of fair
deal ing” (93 Ny2d at 394). “Factors wei ghing against parti al
enforcenent are the inposition of the covenant in connection with
hiring or continued enpl oynent—-as opposed to, for exanple, inposition
in connection with a pronotion to a position of responsibility and
trust—+the existence of coercion or a general plan of the enployer to
forestall conpetition, and the enployer’s know edge that the covenant
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was overly broad” (Scott, Stackrow & Co., CP.A’s, P.C, 9 AD3d at
807). Here, it is undisputed that Johnson was not presented with the
Agreenent until her first day of work with plaintiffs, after Johnson
al ready had left her previous enployer. Plaintiffs have nmade no
showi ng that, in exchange for signing the Agreenent, Johnson received
any benefit fromplaintiffs beyond her continued enpl oynent (see
Scott, Stackrow & Co., CP.A’'s, P.C., 9 AD3d at 807-808; cf. BDO

Sei dman, 93 NY2d at 395). Furthernore, plaintiffs presented the
Agreenent to Johnson in Decenber 2006, nore than seven years after BDO
Sei dman was deci ded. W conclude, as the Third Departnent concl uded
in Scott, that the issuance of the decision in BDO Seidman “served as
notice to plaintiff[s] that the agreenment at issue here was al so
overly broad” (Scott, Stackrow & Co., CP.A’'s, P.C., 9 AD3d at 808).

Contrary to plaintiffs’ further contention, the fact that the
Agreerment contenpl ated partial enforcenment does not require partial
enforcenent of the non-solicitation covenant. As the Court of Appeals
wote in BDO Seidnman, it previously “expressly recogni zed and applied
the judicial power to sever and grant partial enforcenent for an
over broad enpl oyee restrictive covenant,” and the decision whether to
do so is left to the discretion of the court after “a case specific
anal ysis” (93 Ny2d at 394). Indeed, the Agreenent itself provided
that, in the event that a court declared any of the covenants
unenforceable, “the parties agree that such court shall be authorized
to nodi fy such covenants so as to render . . . [them valid and
enforceabl e to the maxi num extent possible” (enphasis added).
Furthernore, allowing a fornmer enployer the benefit of partial
enforcenment of overly broad restrictive covenants sinply because the
appl i cabl e agreenent contenplated partial enforcenent would elimnate
consideration of the factors set forth by the Court of Appeals in BDO
Sei dman, and woul d enhance the risk that “enployers wll use their
superior bargaining position to inpose unreasonable anti-conpetitive
restrictions, uninhibited by the risk that a court will void the
entire agreenent, |eaving the enployee free of any restraint” (93 Ny2d
at 394). In our view, the fact that the Agreenent here contenpl ated
partial enforcenent does not denonstrate the “absence of overreaching”
on plaintiffs’ part, but, rather, denonstrates that plaintiffs
“inmposed the covenant in bad faith, knowing full well that it was
over broad” (id. at 394-395; see Scott, Stackrow & Co., C.P.A’'s, P.C,
9 AD3d at 807-808). W therefore conclude that the non-solicitation
covenant should not be partially enforced and nust be severed fromthe
Agreenent (see Scott, Stackrow & Co., CP.A’'s, P.C, 9 AD3d at 807-
808; cf. BDO Seidman, 93 NyY2d at 394-395).

We agree with plaintiffs on their cross appeal in appeal No. 1,
however, that the court erred in granting those parts of defendants’
nmotion for summary judgnment dismissing plaintiffs’ first cause of
action with respect to the confidentiality covenant and the second
cause of action, alleging msappropriation of trade secrets. W
t herefore conclude that the order in appeal No. 1 should be further
nodi fied accordingly. Wether information sought to be protected from
di sclosure is confidential or constitutes a trade secret “is generally
a question of fact” (Ashland Mgt. v Janien, 82 Ny2d 395, 407; see
Gol den Eagl e/ Satellite Archery v Epling, 291 AD2d 838, 838). Here,
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there is evidence that the information that plaintiffs seek to protect
does not nerely consist of “conpilations of custoner names and
addresses or phone nunbers” (Marcone APW LLC v Servall Co., 85 AD3d
1693, 1695). Viewing the record in the |ight nost favorable to
plaintiffs, as we nust in the context of defendants’ notion (see Vega
v Restani Constr. Corp., 18 NY3d 499, 503), we conclude that there are
i ssues of fact regarding whether the information that plaintiffs seek
to protect is confidential or amounts to trade secrets, whether the
confidentiality covenant was necessary to protect plaintiffs’

| egiti mate business interests, and whet her Johnson violated the
confidentiality covenant or m sappropriated plaintiffs’ trade secrets
(see Ashland Mgt. Inc. v Altair Invs. NA LLC, 59 AD3d 97, 104, nod on
ot her grounds 14 NY3d 774; Listworks Corp. v LCS Indus., 155 AD2d 305,
305) .

Furthernore, we agree with plaintiffs with respect to appeal No.
1 that the court erred in granting that part of defendants’ notion for
sumary judgnent dismssing plaintiffs’ third cause of action, which
all eged tortious interference with prospective and existing business
rel ati ons agai nst Johnson and Lawiey. Viewing the facts in the |ight
nost favorable to plaintiffs, we conclude that there are issues of
fact whet her defendants interfered with plaintiffs’ business relations
with third parties, whether defendants’ actions anmounted to a tort
i ndependent of the tortious interference with business relations, and
whet her there was a resulting injury to the business relations (see
Carvel Corp. v Noonan, 3 NY3d 182, 189-190; North State Autobahn, Inc.
v Progressive Ins. Goup Co., 102 AD3d 5, 21; John Hancock Life Ins.
Co. v 42 Del aware Ave. Assoc., LLC, 15 AD3d 939, 940-941, |v dism ssed
in part and denied in part 5 NY3d 819). W therefore conclude that
the order in appeal No. 1 should be further nodified accordingly.

|V

Finally, we reject defendants’ contention in appeal No. 2 that
the court erred, upon reargunent, in reinstating that part of
plaintiffs’ first cause of action alleging that Johnson breached the
non-i nducenment covenant of the Agreenent. Defendants did not neet
their burden on that issue by noting gaps in plaintiffs’ proof (see
Edwards v Arlington Mall Assoc., 6 AD3d 1136, 1137).

V
Accordingly, we conclude that the order in appeal No. 1 should be

nodi fied as set forth herein, and that the order in appeal No. 2
shoul d be affirned.

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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Appeal and cross appeal froma judgnent (denom nated decision and
order) of the Suprenme Court, Monroe County (Thomas M Van Strydonck
J.), entered April 4, 2012 in a proceeding pursuant to CPLR article
78. The judgment, inter alia, granted the notion of respondent to
di sm ss the petition.

It is hereby ORDERED t hat said cross appeal is unaninously
di sm ssed, the judgnent is reversed on the | aw without costs, the
notion is denied, the petition is reinstated, respondent is granted 20
days from service of the order of this Court with notice of entry to
serve and file an answer, and the matter is remtted to Suprenme Court,
Monroe County, for further proceedings in accordance with the
foll owi ng Menorandum Petitioner comrenced this CPLR article 78
proceedi ng seeking, inter alia, reinstatenent of her enploynment with
respondent together with certain backpay. Prior to commencing this
proceedi ng, petitioner had been enpl oyed by respondent as a teacher
until 2005, when her position was abolished. Pursuant to Education
Law § 3013 (3) (a), petitioner was placed on a “preferred eligible

list of candidates for appointnment to a vacancy . . . that nmay
thereafter occur in an office or position simlar to the one which
[petitioner] filled.” In her petition, petitioner alleged that such a

vacancy occurred in 2008 and that respondent failed to inform her of

t hat vacancy. According to petitioner, it was not until August 2011
that she | earned that respondent had hired a third party to fill the
position without first offering it to teachers on the preferred |ist.
Consequently, petitioner commenced this proceeding in Decenber 2011
Thereafter, respondent nade a pre-answer notion seeking, inter alia,
di smi ssal of the petition pursuant to CPLR 7804 (f) on the ground that
the relief requested was barred by the doctrine of |aches. Petitioner
cross-nmoved to anend the petition to add a necessary party and for
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|l eave to file a late notice of claim if required. Suprene Court
granted respondent’s nmotion to dismss on the ground that petitioner’s
three-year delay in bringing this proceeding after respondent hired
the third party was unreasonabl e and therefore the doctrine of |aches
barred this proceeding. The court further denied as noot petitioner’s
cross notion. Petitioner appeals, and respondent cross-appeals.

W agree with petitioner on her appeal that the court erred in
granting respondent’s notion on the ground that this proceeding is
barred by the doctrine of |aches (see generally Austin v Board of
Hi gher Educ. of Gty of N Y., 5 Ny2d 430, 442; Matter of Kaye v Board
of Ed., Merrick Union Free Sch. Dist., 97 AD2d 794, 794-795). “Were
the aggrieved party is a wongfully term nated permanent civil service
enpl oyee seeking reinstatenent, his [or her] renedy is by way of
mandanus to conpel the performance of a ministerial act enjoined by
law’ (Matter of Curtis v Board of Educ. of Lafayette Cent. Sch. Dist.,
107 AD2d 445, 447). Ilnasnmuch as this proceeding is in the nature of
mandanus to conpel, it was required to have been commenced “w thin
four nonths after the refusal by respondent, upon the denmand of
petitioner, to performits duty” (Matter of Densnore v
Al tmar-Parish-WIIliamstown Cent. Sch. Dist., 265 AD2d 838, 839, Iv
deni ed 94 Ny2d 758; see CPLR 217 [1]). “[A] petitioner[, however,]
may not delay in making a demand in order to indefinitely postpone the
time within which to institute the proceeding. The petitioner nust
make his or her demand within a reasonable tine after the right to
make it occurs, or after the petitioner knows or should know of the
facts which give himor her a clear right to relief, or else, the
petitioner’s claimcan be barred by the doctrine of |aches” (Matter of
Barresi v County of Suffolk, 72 AD3d 1076, 1076, |v denied 15 NY3d
705; see Matter of Devens v CGokey, 12 AD2d 135, 136-137, affd 10 Nvyad
898; Matter of Chevron U S. A Inc. v Conm ssioner of Envtl.
Conservation, 86 AD3d 838, 840; Curtis, 107 AD2d at 447-448).

Here, petitioner made her demand upon respondent no | ater than
Decenber 23, 2011, upon her filing of the petition, which “my be
construed as the demand” (Matter of Meegan v Giffin, 161 AD2d 1143,
1143, |Iv denied 76 Ny2d 710, rearg denied 76 NY2d 1018; see Matter of
Thomas v Stone, 284 AD2d 627, 628, |v dism ssed 96 Ny2d 935, |v denied
97 NY2d 608, cert denied 536 US 960). Petitioner submtted unrefuted
sworn allegations that she did not |learn of the vacancy or
respondent’s decision to hire a third party to fill it until August
2011. Thus, August 2011 was the earliest time that petitioner knew or
shoul d have known of the facts that provided her with a clear right to
relief (see generally Chevron U S A Inc., 86 AD3d at 840; Barresi, 72
AD3d at 1076). Petitioner thereafter made her demand upon respondent
by filing the petition in Decenber 2011. W conclude that, under the
ci rcunst ances presented here, petitioner’s delay was not unreasonabl e.
Thus, the court erred in granting respondent’s pre-answer notion to
dism ss the petition based on the doctrine of |laches. W therefore
reverse the judgnent, deny respondent’s notion, reinstate the
petition, and grant respondent 20 days from service of the order of
this Court with notice of entry to serve and file an answer; we
further remt the matter to Suprene Court to determ ne petitioner’s
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cross noti on.

In addition, respondent’s cross appeal nust be dism ssed because
it is not aggrieved by the judgnent granting its notion (see generally
Town of Massena v N agara Mohawk Power Corp., 45 Ny2d 482, 488). To
t he extent that respondent contends as an alternative ground for
affirmance that petitioner was required to file a notice of claim
prior to commencing this proceeding (see id.; see generally Parochi al
Bus Sys. v Board of Educ. of Gty of N Y., 60 Ny2d 539, 545-546), we
reject that contention. “A notice of claimis not a condition
precedent to a special proceeding properly brought pursuant to CPLR
article 78, in the nature of mandanus, seeking judicial enforcenent of
a legal right derived through enactnent of positive law (Matter of
Sharpe v Sturm 28 AD3d 777, 778-779; see also Matter of Brunecz v
City of Dunkirk Bd. of Educ., 23 AD3d 1126, 1127). Furthernore,
because the petition may be construed as the demand, we reject
respondent’s contention that the proceeding was barred by the statute
of limtations (see Meegan, 161 AD2d at 1143; see also CPLR 217 [1]).

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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BROWN & BROAN, | NC. AND BROMWN & BROMN OF NEW
YORK, [ NC., PLAINTI FFS- RESPONDENTS,

Vv OPI Nl ON AND CRDER
THERESA A. JOHNSON AND LAWLEY BENEFI TS GROUP, LLC,

DEFENDANTS- APPELLANTS.
(APPEAL NO. 2.)

PH LLI PS LYTLE LLP, BUFFALO (PRESTON L. ZARLOCK OF COUNSEL), FOR
DEFENDANTS- APPELLANTS.

WARD CGREENBERG HELLER & REI DY LLP, ROCHESTER, LI TTLER MENDELSQON, P.C.,
NEW YORK CI TY (DAVID S. WARNER OF COUNSEL), FOR
PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprene Court, Erie County (John A
M chal ek, J.), entered January 10, 2013. The order, anong ot her
t hings, granted the notion of plaintiffs for | eave to reargue and,
upon reargunent, reinstated that part of plaintiffs’ first cause of
action alleging that defendant Theresa A. Johnson breached the
enpl oyee non-i nducenent covenant in her Enploynent Agreenent.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Sanme Opi nion by WHALEN, J. as in Brown & Brown, Inc. v Johnson, et
al. ([appeal No. 1] = AD3d __ [Feb. 7, 2014]).

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

PATRI CK D. POTTER, DEFENDANT- APPELLANT.

WAGNER & HART, LLP, OLEAN (JANI NE FODOR OF COUNSEL), FOR
DEFENDANT- APPELLANT.

LORI PETTIT RIEMAN, DI STRICT ATTORNEY, LITTLE VALLEY, FOR RESPONDENT.

Appeal from a judgnment of the Cattaraugus County Court (Larry M
Hi nelein, J.), rendered August 6, 2012. The judgnment convicted
def endant, upon his plea of guilty, of attenpted sexual abuse in the
first degree (two counts).

It is hereby ORDERED that the case is held, the decisionis
reserved and the matter is remtted to Cattaraugus County Court for
further proceedings in accordance with the foll ow ng Menorandum On
appeal froma judgment convicting himupon his plea of guilty of two
counts of attenpted sexual abuse in the first degree (Penal Law 88
110. 00, 130.65 [3]), defendant contends that County Court erred in
failing to rule on his applications to be adjudicated a yout hful
of fender. Defendant, an eligible youth, pleaded guilty pursuant to a
pl ea bargain that included a prom sed sentence and a wai ver of the
right to appeal. There was no nention during the plea proceedings
whet her he woul d be afforded youthful offender treatnment. At
sent enci ng, defense counsel nade several applications for defendant to
be treated as a youthful offender, but the court did not expressly
rule on them instead, the court inposed a sentence that was
i nconpatible with youthful offender treatnent.

“Upon conviction of an eligible youth, the court nust order a
[ presentence] investigation of the defendant. After receipt of a
witten report of the investigation and at the tinme of pronouncing
sentence the court nust determ ne whether or not the eligible youth is
a yout hful offender” (CPL 720.20 [1]). A sentencing court nust
determ ne whether to grant youthful offender status to every defendant
who is eligible for it because, inter alia, “[t]he judgnent of a court
as to which young people have a real |ikelihood of turning their lives
around is just too valuable, both to the offender and to the
community, to be sacrificed in plea bargaining” (People v Rudol ph, 21
NY3d 497, 501). “[We cannot deemthe court’s failure to rule on the

[applications] as . . . denial[s] thereof” (People v Spratley,
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96 AD3d 1420, 1421, following remttal 103 AD3d 1211, |v denied 21
NY3d 1020; see People v Ingram 18 NY3d 948, 949; People v Chattl ey,
89 AD3d 1557, 1558). Furthernore, even if the court had denied the
applications, there is no information in the record fromwhich we
coul d ascertain whether the court properly did so in the exercise of
its discretion, or whether it inproperly acceded to the prosecutor’s
pl ea conditions. W therefore hold the case and remt the matter to
County Court to nake and state for the record a deternination whet her
def endant shoul d be granted yout hful offender status (see Rudol ph, 21
NY3d at 503).

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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I N THE MATTER OF ARBI TRATI ON BETWEEN VI LLAGE
OF KENMORE, PETI TI ONER- RESPONDENT,

AND MEMORANDUM AND ORDER

KENMORE CLUB PCLI CE BENEVOLENT ASSCCI ATI ON,
RESPONDENT- APPELLANT.

THE SAMVARCO LAW FIRM LLP, BUFFALO ( ANDREA L. SAMVARCO OF COUNSEL),
FOR RESPONDENT- APPELLANT.

BOND, SCHCENECK & KING PLLC, BUFFALO ( MARK A. MOLDENHAUER COF
COUNSEL), FOR PETI TI ONER- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (Shirley
Troutman, J.), entered August 7, 2012 in a proceedi ng pursuant to CPLR
article 75. The order granted the petition for a permanent stay of
arbitration and denied the cross notion of respondent for an order
conpelling arbitration

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the |Iaw wi thout costs, the petition is denied
and the cross notion is granted.

Menorandum  This di spute concerns health insurance coverage in a
col | ective bargaining agreenent (CBA) between the parties, and the
i ssue before us is whether petitioner nust submt to arbitration.
Respondent filed a grievance pursuant to the CBA on behalf of a
retired police officer and all other qualified retirees protesting
petitioner’s refusal to continue providing health insurance coverage
for retirees who seek a change of permanent residence outside the
geogr aphic area covered by respondent’s current health insurance plan.
After the parties failed to resolve their dispute through the step-by-
step grievance procedure set forth in the CBA, respondent sought
arbitration of the dispute pursuant to the final step of the grievance
procedure. Petitioner comenced this proceedi ng seeking a pernmanent
stay of arbitration (see CPLR 7503 [b]). According to petitioner, the
retirees are not “enployees” pursuant to the CBA and thus have no
standing to file a grievance or to seek arbitration. Respondent
cross-nmoved for an order conpelling arbitration. Suprene Court
granted the petition and deni ed respondent’s cross notion. W now
reverse, deny the petition, and grant respondent’s cross notion.

In determ ning whether an issue is subject to arbitration under a
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CBA, a court nust apply the two-step analysis set forth in Matter of
Acting Supt. of Schools of Liverpool Cent. Sch. Dist. (United

Li verpool Faculty Assn.) (see 42 Ny2d 509, 513). “First, a court nust
determ ne whether there is any statutory, constitutional or public
policy prohibition against arbitration of the grievance” (Mtter of
Mariano v Town of Orchard Park, 92 AD3d 1232, 1233 [internal quotation
marks omtted]). “If the court determnes that there is no such
prohibition and thus that the parties have the authority to arbitrate
the grievance, it proceeds to the second step, in which it nust
determ ne whether that authority was in fact exercised, i.e., whether
the CBA denonstrates that the parties agreed to refer this type of

di spute to arbitration” (Matter of Kennore-Town of Tonawanda Uni on
Free Sch. Dist. [Ken-Ton Sch. Enpls. Assn.], 110 AD3d 1494, 1495; see
Acting Supt. of Schools of Liverpool Cent. Sch. Dist., 42 Ny2d at
513).

Here, it is undisputed that there is no prohibition against
arbitration, thus satisfying the first step (see Mariano, 92 AD3d at
1233; Matter of Gty of Ithaca [Ithaca Paid Fire Fighters Assn., |AFF,
Local 737], 29 AD3d 1129, 1130-1131; see generally Matter of City of
Ni agara Falls [Niagara Falls Police Club Inc.], 52 AD3d 1327, 1327).
Wth respect to the second step, we conclude that the parties in fact
exercised their authority to arbitrate their grievance. Although the
CBA defines a grievance as “a conplaint by an enpl oyee or enployees in
the bargaining unit or by the [PBA] in his (or their) behalf” and
further provides that “[a]n enployee in the negotiating unit shal
have the right to present grievances,” we note that “issues concerning
[respondent’s] relationship to retired enpl oyees, issues concerning
whet her retirees are covered by the grievance procedure, and issues
concerni ng whet her the clauses of the [CBA] support the grievance are
matters involving the scope of the substantive contractual provisions
and, as such, are for the arbitrator” (Mriano, 92 AD3d at 1233-1234).

We note that our decision herein is distinguishable from our
decision in Matter of DeRosa v Dyster (90 AD3d 1470) inasnmuch as the
procedural postures differ. |In DeRosa, the petitioner sought relief
by neans of CPLR article 78. Here, petitioner seeks relief under CPLR
article 75.

Finally, we note that the issue whether the retired enpl oyees are
“enpl oyees in the bargaining unit” is a threshold issue for the
arbitrator to determne (see Matter of Spink [WIIliamson Faculty
Assn.], 267 AD2d 972, 972).

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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TOMWN OF WHEATFI ELD AND ROBI N R ZASTROW
DEFENDANTS- APPELLANTS.

PETRONE & PETRONE, P.C., WLLIAMSVILLE (JAMES H COSGRIFF, 111, OF
COUNSEL), FOR DEFENDANTS- APPELLANTS.

DAVID W POLAK, ATTORNEY AT LAW P.C., WEST SENECA (DAVID W POLAK OF
COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, N agara County
(Catherine R Nugent Panepinto, J.), entered Cctober 16, 2012. The
order, inter alia, denied in part the notion of defendants for parti al
sumary judgnent and dismissed plaintiff’s second, third and fifth
causes of action.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the law by granting that part of the notion
with respect to the third cause of action and dism ssing that cause of
action and as nodified the order is affirmed w thout costs.

Menorandum Plaintiff comenced this action asserting causes of
action for, inter alia, defamation and constructive discharge fromhis
enpl oynment based upon his alleged denotion fromthe rank of sergeant.
Plaintiff is a constable enpl oyed by defendant Town of Weatfield
(Town) and a forner candidate for public office. He alleged that,
after his unsuccessful bid for election to the Weatfield Republican
Conmittee in 2010, the Town denoted and constructively discharged him
w t hout cause and without a hearing in retaliation for his political
activities. Plaintiff further alleged that, during his subsequent bid
for a seat on the Town Board in 2011, which was unsuccessful,
def endant Robin R Zastrow, acting in his official capacity as Chief
Const abl e, published defamatory statenents about himin a letter to
the Buffalo News. Defendants noved for partial summary judgnent
di sm ssing the second through fifth causes of action, for violations
of plaintiff’s constitutional due process rights and First Amendnent
rights, defamation, and constructive discharge, respectively. Suprenme
Court granted the notion only with respect to the cause of action for
defamati on, and we agree with defendants that the court al so should
have granted it with respect to the cause of action for the alleged
violation of plaintiff’s First Arendnent rights. W therefore nodify
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t he order accordingly.

Contrary to defendants’ contention, we conclude that they failed
to establish their entitlenent to judgnment as a matter of law with
respect to the causes of action for violations of plaintiff’'s
constitutional due process rights and constructive di scharge (see
generally Wnegrad v New York Univ. Med. Ctr., 64 Ny2d 851, 853).

Def endants contend that plaintiff could not have been denoted fromthe
rank of sergeant because no such position ever existed. Even

assum ng, arguendo, that defendants established that plaintiff was not
denot ed because no such position ever existed, we conclude that their
submi ssions on the notion failed to elimnate issues of fact whether
they retaliated against plaintiff because of his political activities
by elimnating his assignnents and failing to schedule himfor work,
all without notice or a hearing pursuant to Cvil Service Law §8 75 (1)
(c) (see generally R chardson v City of Saratoga Springs, 246 AD2d
900, 901-902). Defendants’ conclusory assertions that notice and a
hearing “are not at issue” do not establish that the second and fifth
causes of action lack nerit (see Wnegrad, 64 NY2d at 853).

Def endants contend for the first tine on appeal that no hearing was
requi red, and thus that contention is not properly before us (see
Swegan v Svenson, 104 AD3d 1131, 1132).

Wth respect to the cause of action for violation of plaintiff’s
First Amendnent rights, plaintiff alleges that Zastrow s letter was
defamatory in nature and had a chilling effect on his First Amendnent
right to engage in political activity. W agree with defendants that
the court erred in denying that part of their notion for partial
sumary judgnent dism ssing that cause of action. Plaintiff has not
chal l enged the dism ssal of his cause of action for defanmation, which
allegedly flowed from Zastrow s letter. |Inasnuch as defendant has no
vi abl e common-1 aw def amati on cause of action, his First Anendnent
cause of action is also without nerit. The First Amendnent does not
afford a plaintiff the right to run a political canpaign that is free
frompublic criticism(see generally New York Times Co. v Sullivan
376 US 254, 270-271; Shulman v Hunderfund, 12 NY3d 143, 147).

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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HON. JOHN M CHALSKI, ERIE COUNTY SUPREME COURT
JUSTI CE, FRANK A. SEDITA, 11, ERIE COUNTY

DI STRI CT ATTORNEY, ERIC T. SCHNEI DERVAN, ATTORNEY
GENERAL, BRI AN FI SCHER, COWM SSI ONER, NEW YORK
STATE DEPARTMENT OF CORRECTI ONS AND COMMUNI TY
SUPERVI SI ON, ANDREA W EVANS, CHAI RWOVAN, NEW
YORK STATE BOARD OF PAROLE, AND ERI E COUNTY
DEPARTMENT OF PROBATI ON, RESPONDENTS- DEFENDANTS.

STEVEN W SNI EWBKI, PETI TI ONER- PLAI NTI FF PRO SE.

FRANK A. SEDI TA, 111, D STRICT ATTORNEY, BUFFALO, RESPONDENT- DEFENDANT
PRO SE.

ERI C T. SCHNEI DERVAN, ATTORNEY CENERAL, ALBANY ( FRANK BRADY OF
COUNSEL), FOR RESPONDENT- DEFENDANT PRO SE, AND FOR RESPONDENTS-
DEFENDANTS ERI C T. SCHNEI DERVMAN, ATTORNEY GENERAL, BRI AN FI SCHER,
COWM SSI ONER, NEW YORK STATE DEPARTMENT OF CORRECTI ONS AND COMMUNI TY
SUPERVI SI ON, AND ANDREA W EVANS, CHAI RWOVAN, NEW YORK STATE BOARD OF
PARCLE.

JOHN W MCCONNELL, OFFI CE OF COURT ADM NI STRATI ON, NEW YORK CI TY, FOR
RESPONDENT- DEFENDANT HON. JOHN M CHALSKI, ERI E COUNTY SUPREME COURT
JUSTI CE.

M CHAEL A. SI RAGUSA, COUNTY ATTORNEY, BUFFALO (M CHAEL J. PACI FI CO OF
COUNSEL), FOR RESPONDENT- DEFENDANT ERI E COUNTY DEPARTMENT OF
PROBATI ON.

Proceedi ng/ action pursuant to, inter alia, CPLR article 78, CPLR
3001 and CPLR 7001 (initiated in the Appellate D vision of the Suprene
Court in the Fourth Judicial Department pursuant to CPLR 506 [b] [1])
to, anmong other things, vacate the determ nation of the New York State
Board of Parole. The determ nation denied the rel ease of petitioner-
plaintiff to parole supervision

It is hereby ORDERED t hat said amended petition/conplaint is
unani mously di sm ssed w thout costs.
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Menorandum Petitioner-plaintiff (petitioner) comrenced this
proceedi ng/ action pursuant to, inter alia, CPLR article 78, CPLR 3001,
and CPLR 7001 seeking various fornms of relief, including his imediate
rel ease fromprison, in connection with a crimnal conviction. W
agree with respondent s-defendants that the amended petition/conpl aint
should be dismssed inits entirety. It is well settled that “[a]
CPLR article 78 proceeding is not the appropriate nethod to seek
revi ew of issues that could be raised on direct appeal” or by a notion
pursuant to CPL article 440 (Matter of Tyler v Forma, 231 AD2d 891,
891; see People v ex rel. Smth v Gaham 109 AD3d 1113, 1113). Here,
to the extent that petitioner contends that Supreme Court abused its
discretion in failing to adhere to the plea agreenent, that his pleas
of guilty and waiver of the right to appeal were involuntary, and that
the People comritted a Brady violation, we conclude that those
contentions could have been raised by a direct appeal fromthe
j udgnment of conviction or by way of a CPL article 440 notion and thus
are not properly the subject of a CPLR article 78 petition (see Smth,
109 AD3d at 1113; Matter of Aarisnma v Bender, 108 AD3d 1203, 1204).

Wth respect to petitioner’s claimfor relief in the nature of
mandanus conpel ling Suprene Court to correct the uniform sentence and
commtrment and to render a decision on petitioner’s pending CPL
article 440 notion, we conclude that “the extraordinary renedy of
mandanus does not lie . . . because petitioner has failed to establish
a clear legal right to the relief sought or that the relief sought
i nvol ves the performance of a purely mnisterial act” (Matter of
Platten v Dadd, 38 AD3d 1216, 1217, |v denied 9 NY3d 802). The
determ nati on of a postjudgnent notion is not a “mnisterial act” and,
further, petitioner has not denonstrated a “clear legal right to the
relief sought” (Matter of Uccio v Silber, 55 AD3d 615, 616; see Matter
of Legal Aid Socy. of Sullivan County, Inc. v Scheinman, 53 Ny2d 12,
16). Petitioner likewise failed to establish a clear legal right to
“correction” of the uniform sentence and conm tnent (see generally
Matter of Dolan v Efman, 94 AD3d 1116, 1116, appeal dism ssed 19 Ny3d
937; Uccio, 55 AD3d at 616) and, in any event, even assum ng,
arguendo, that the uniform sentence and commtnment is inaccurate, we
conclude that petitioner has an adequate renedy at |aw, thus rendering
mandanus relief inappropriate (see Matter of State of New York v King
36 NY2d 59, 62).

Petitioner’s contention that the presentence investigation report
(PSR) prepared in connection with his 2009 conviction and the 2009
sentenci ng m nutes should be expunged fromhis institutional record is
not properly before us inasnmuch as he failed to exhaust avail able
adm nistrative renmedies with respect to that contention (see Matter of
Wat ki ns v Annucci, 305 AD2d 889, 890; cf. Matter of Brown v Goord, 19
AD3d 773, 774). To the extent that petitioner challenges the
inclusion of certain information in the 2009 PSR, that challenge is
i kew se not properly before us inasnuch as it “should have been
rai sed before the sentencing court, prior to sentencing” (Mtter of
Chanpi on v Bel nont, 12 AD3d 1152, 1152; see Matter of Carter v Evans,
81 AD3d 1031, 1031-1032, |v denied 16 NY3d 712). |In any event,
petitioner has made no showi ng that the information contained in the
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2009 PSR is inaccurate (see People v Rudduck, 85 AD3d 1557, 1557-1558,
| v denied 17 NY3d 861; cf. People v Freeman, 67 AD3d 1202, 1202).

Petitioner further seeks to vacate the determ nation of the New
York State Board of Parole (Board) denying his release to parole
supervision. Contrary to petitioner’s contention, the Board “was
entitled to rely on the information contained in the [2009]
presentence investigation report” and, as previously noted,
“petitioner is foreclosed fromchallenging the accuracy of that report
here, inasmuch as he failed to raise such a challenge before the
sentencing court” (Carter, 81 AD3d at 1031). Wth respect to
petitioner’s remai ning challenges to the parole determnation, it is
well settled that, “[w] here, as here, there is no ‘show ng of
irrationality bordering on inpropriety,’” judicial intervention is not
warranted” (Matter of Johnson v Dennison, 48 AD3d 1082, 1083, quoting
Matter of Russo v New York State Bd. of Parole, 50 NY2d 69, 77; see
Matter of Gaston v Berbary, 16 AD3d 1158, 1159).

To the extent that petitioner challenges the determ nations of
the Board and/or the New York State Department of Corrections and
Communi ty Supervision (DOCCS) with respect to work rel ease, tenporary
rel ease, presunptive release, nerit time and nerit rel ease, those
chal |l enges are untinely inasmuch as they were not interposed “wthin
four nmonths after the determ nation[s becane] final and binding”
(Matter of Hayes v Evans, 98 AD3d 1207, 1208; see CPLR 217 [1]; Matter
of Velez v New York State Div. of Parole, 104 AD3d 1013, 1013; Matter
of Purcell v Dennison, 29 AD3d 1128, 1128-1129). Mboreover, petitioner
failed to exhaust his adm nistrative renedies with respect to the work
rel ease and presunptive rel ease determ nations (see general ly WatKki ns,
305 AD2d at 890).

Petitioner’s application for a wit of habeas corpus is
procedural |y defective (see CPLR 7004 [Db]; People ex rel. Backus v
Broone County Dept. of Social Servs., 240 AD2d 786, 787; People ex
rel. Doe v Beaudoin, 102 AD2d 359, 362) and, in any event, “[b]ecause
the [anended] petition[/conplaint] raises issues that [may be] raised
on petitioner’s direct appeal [or] by a CPL article 440.10 noti on,
habeas corpus relief is unavailable” (People ex rel. Lyons v Conway,
32 AD3d 1324, 1324, |Iv denied 8 NY3d 802; see People v ex rel. Smth v
Graham 109 AD3d 1113).

Finally, we conclude that petitioner’s remaining clains for
relief are unavail able and/or are w thout nerit.

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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G043 CK, BYRNE & O NEILL, LLP, NEWYORK CITY (M CHAEL J. BYRNE OF
COUNSEL), FOR DEFENDANTS- RESPONDENTS CI TY OF OSWEGO, COMMON COUNCI L OF
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LABARGE AND STEVEN W THOVAS.

Appeal from a judgnment (denom nated order and judgnent) of the
Suprene Court, Oswego County (Norman W Seiter, Jr., J.), entered
Novenber 27, 2012. The judgnent granted the notions of defendants for
sumary judgnent di sm ssing the conpl aint.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously nodified on the |aw by vacating the provision dismssing
t he conpl aint and granting judgnent in favor of defendants as foll ows:

It is ADJUDGED and DECLARED that the rezoni ng anendnment
is valid,

and as nodified the judgnent is affirmed w thout costs.

Menorandum I n this declaratory judgnent action chall enging the
rezoni ng of property in defendant Gty of Gswego (City) to accommopdate
the construction of a hotel, plaintiffs appeal froma judgnent
granting defendants’ notions for summary judgnent dism ssing the
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conplaint. W conclude that, contrary to plaintiffs’ contention,

def endants established their entitlenent to judgnent and, in opposing
the notion, plaintiffs failed to raise an issue of fact. W note at
t he outset, however, that Supreme Court erred in “dismssing the
conplaint rather than declaring the rights of the parties” (Al exander
v New York Cent. Mit., 96 AD3d 1457, 1457, citing Maurizzio v
Lunbermens Mut. Cas. Co., 73 Ny2d 951, 954), and we therefore nodify
t he judgnent accordingly.

It is well settled that a zoning anendnent enjoys a “strong
presunption of validity” (Morgan v Town of W Bloonfield, 295 AD2d
902, 903; Matter of Rayle v Town of Cato Bd., 295 AD2d 978, 978), and
t he deci sion of defendant Commobn Council of the Gty to anmend the
zoni ng ordi nance shoul d not be disturbed where, as here, the anmendnent
is in accordance wwth the Gty s conprehensive plan (see General Gty
Law 8§ 28-a [12] [a]; Asian Ans. for Equality v Koch, 72 Ny2d 121,
131). Further, “[c]onpliance with the statutory requirenent is
measured . . . in light of the |ong-standing principle that one who
chal I enges such a |l egislative act bears a heavy burden” (Bergstol v
Town of Monroe, 15 AD3d 324, 325, |v denied 5 NY3d 701, citing Matter
of Town of Bedford v Village of Munt Kisco, 33 NY2d 178, 186, rearg
denied 34 Ny2d 668). “ ‘If the validity of the legislative
classification for zoning purposes be fairly debatable, the
| egi sl ative judgnent nmust be allowed to control’ ” (Shepard v Village
of Skaneatel es, 300 Ny 115, 118, quoting Village of Euclid v Anbler
Realty Co., 272 US 365, 388; see De Sena v Gulde, 24 AD2d 165, 169).
“Thus, where the plaintiff fails to establish a clear conflict with
t he conprehensive plan, the zoning classification nust be uphel d”
(Bergstol, 15 AD3d at 325; see Infinity Consulting Goup, Inc. v Town
of Huntington, 49 AD3d 813, 814, appeal dism ssed 11 Ny3d 781,
reconsi deration denied 11 Ny3d 852).

Here, defendants established not only that the rezoning of the
subj ect property was consistent with the Gty s 2020 Vision Plan, but
they al so established that the B-1 classification for that property
confornmed nore closely to the conprehensive plan than the existing R 3
designation. The subject property falls within the area desi gnated
“H ghway Commercial” in the “Future Land Use Map,” which provides “a
vi sual depiction of the conmunity’s vision for Gswego’s future,” and
plaintiffs do not dispute that a hotel would be an appropriate use in
t hat proposed zone. |In addition, defendants presented evi dence that
the rezoni ng application underwent a thorough review, including
consi deration by the Conmmon Council’s Pl anni ng and Devel opnent
Conmittee, the Gty Planning Board, and the County Pl anni ng Depart ment
before the Common Council acted on the revised petition (see Little
Joseph Realty, Inc. v Town Bd. of Town of Babylon, 52 AD3d 478, 479,
v denied 11 Ny3d 706; Matter of Save Qur Forest Action Coalition v
Cty of Kingston, 246 AD2d 217, 222).

The conclusion that the rezoning is consistent with the
conprehensive plan |leads to the further conclusions that the rezoning
does not anount to inperm ssible spot zoning (see Little Joseph
Realty, Inc., 52 AD3d at 479; Rayle, 295 AD2d at 979-980; see also
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Infinity Consulting Goup, Inc., 49 AD3d at 814), and that it was
reasonably related to a legitimte governnmental purpose, i.e.,
furtherance of the City's planned devel opnent, and is thus
constitutional (see Asian Ans. For Equality, 72 NY2d at 131-132; see
al so Elstein v Board of Trustees of Vil. of Skaneateles, 184 AD2d
1079, 1079-1080).

W reject plaintiffs’ further contention that the Commobn Counci
acted in an arbitrary and capricious manner when it initially denied
the rezoning petition and then, at its next neeting, granted the
rezoning petition. In support of their contention, plaintiffs
m stakenly rely on cases holding that “[a] decision of an
adm ni strative agency which neither adheres to its own prior precedent
nor indicates its reasons for reaching a different result on
essentially the sanme facts is arbitrary and capricious . . . and
mandat es reversal, even if there nmay otherw se be evidence in the
record sufficient to support the determ nation” (Matter of c/o
Hanpt ons, LLC v Zoning Bd. of Appeals of Inc. Vil. of E. Hanpton, 98
AD3d 738, 739 [internal quotation marks omitted]). Here, the
chal | enged action of the Common Council was that of a |egislative
rather than an adm nistrative body, and “[n]o show ng of a change of
ci rcunst ances nust be made for a |l egislative body to rezone property”
(Blunmberg v Gty of Yonkers, 41 AD2d 300, 305, appeal dism ssed 32
NY2d 896, |v denied 33 NY2d 514, citing Levitt v Incorporated Vil. of
Sands Point, 6 AD2d 701, affd 6 Ny2d 269). |In any event, defendants
of fered a pl ausi bl e explanation for the change in vote by one of the
Common Counci | nenbers.

Finally, the record denonstrates that there was substantial and
sufficient conpliance of the Common Council wth its own procedural
requi renents, and plaintiffs’ contentions to the contrary are
“ ‘technical at best’ ” and do not warrant invalidating the rezoning
deci sion (Al scot Inv. Corp. v Laibach, 65 Ny2d 1042, 1045).

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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Appeal from an order of the Suprenme Court, Wom ng County (Mark
H Dadd, A J.), entered October 5, 2012 in a personal injury action.
The order denied the notion of defendants for sunmmary judgnent
di sm ssing the conplaint.

It is hereby ORDERED that the order so appealed fromis reversed
on the | aw wi thout costs, the notion is granted and the conplaint is
di sm ssed.

Menorandum Plaintiffs commenced this action seeking damages for
injuries allegedly sustained by Eric M Fisher (plaintiff) when the
vehicle he was driving collided with a vehicle operated by defendant
Nat haniel C. Hill and owned by defendant Melinda J. HIl. Suprene
Court deni ed defendants’ notion seeking sunmary judgnment di sm ssing
the conplaint on the ground that plaintiff did not sustain a serious
injury within the neaning of Insurance Law 8§ 5102 (d). W concl ude
that the court erred in determ ning that defendants failed to neet
their initial burden of establishing that plaintiff did not sustain a
serious injury (see generally Zuckerman v City of New York, 49 Nvy2d
557, 562). In support of their notion, defendants subm tted nedi cal
records and the affirmed report of a neuroradiol ogi st who exam ned
plaintiff’s medical records at defendants’ request. The
neur or adi ol ogi st concl uded that the objective nedical findings related
only to a preexisting condition in plaintiff's spine. “[With
persuasi ve evidence that plaintiff’s alleged pain and injuries were
related to a preexisting condition, plaintiff[s] had the burden to
conme forward with evidence addressi ng defendant[s’] clained | ack of
causation” and, here, plaintiffs failed to neet that burden (Carrasco
v Mendez, 4 NY3d 566, 580; see Mendola v Doubrava, 99 AD3d 1247,
1248). In particular, plaintiffs’ subm ssions did not adequately
address how plaintiff’s alleged injuries, “in light of [his] past
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medi cal history, [were] causally related to the subject accident”

(D Angelo v Litterer, 87 AD3d 1357, 1357 [internal quotation marks
omtted]). Notably, plaintiff’s treating physician did not diagnose
any fracture after the accident, and the equivocal observation of his
neur osurgeon, made 15 nonths after the accident, that plaintiff *“my
have actually” sustained a fracture is insufficient to raise an issue
of fact (see Brackenbury v Franklin, 93 AD3d 423, 423). Plaintiffs’
submi ssions are |likewi se insufficient to raise an issue of fact to the
extent that they are based upon plaintiff’s subjective conplaints of
pain (see Sierson v Gacek, 67 AD3d 1431, 1432, |v denied 14 NY3d 704).

Al'l concur except WHALEN, J., who dissents in part and votes to
nodi fy in accordance with the follow ng Menorandum | respectfully
di ssent because | conclude that there are issues of fact whether Eric
M Fisher (plaintiff) sustained a serious injury within the neaning of

| nsurance Law 8 5102 (d) under the 90/180-day category. | therefore
concl ude that Suprene Court properly denied defendants’ notion to that
extent, and would nodify the order accordingly. “The proponent of a

sumary judgnent notion nust nmake a prima facie show ng of entitlenment
to judgnent as a matter of law, tendering sufficient evidence to
elimnate any material issues of fact fromthe case” (Wnegrad v New
York Univ. Med. Ctr., 64 Ny2d 851, 853; see Zuckerman v City of New
York, 49 NY2d 557, 562). “Once [that] show ng has been nmade . . . ,
the burden shifts to the party opposing the nmotion for summary
judgment to produce evidentiary proof in adm ssible formsufficient to
establish the existence of material issues of fact which require a
trial of the action” (Alvarez v Prospect Hosp., 68 Ny2d 320, 324).
Here, | conclude that defendants failed to neet their burden of
establishing as a matter of law that plaintiff was able to perform
substantially all of his usual activities for not |less than 90 days of
the 180 days imedi ately follow ng the accident. Specifically,
defendants failed to establish what plaintiff’s usual and customary
daily activities were before and after the accident, and thus the
burden never shifted to plaintiffs with respect to that category of
serious injury (see Paolini v Sienkiew cz, 262 AD2d 1020, 1020; see
also § 5102 [d]). [Indeed, the record establishes that, after the
accident, plaintiff was unable to return to the physical activities
associated with his toy train business, and that his wife and a friend
had to performall of the physical activities associated with the

busi ness. Defendants also failed to establish what plaintiff's daily
activities were outside of the business before and after the accident.

| further conclude that defendants failed to establish as a
matter of law that plaintiff’s injuries with respect to the 90/ 180-day
category were related only to a preexisting condition. The physician
who offered an opinion to that effect on defendants’ behal f based that
opinion solely on a review of plaintiff’s CT scans and X rays from
2006 to 2009. He did not state that he reviewed plaintiff’s
deposition testinony or plaintiffs’ bill of particulars or that he
exam ned plaintiff in person. Thus, the physician had no know edge of
what plaintiff’s usual and customary daily activities were before and
after the accident, and his opinion was therefore insufficient “to
forecl ose the 90/ 180-day category of serious injury” (Colavito v
Steyer, 65 AD3d 735, 736). Moreover, | note that the physician's
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opinion with respect to plaintiff’s preexisting nmedical condition
fails to address plaintiff’s alleged injury to his left leg. The
record establishes that, although plaintiff had nmedical problens with
his right leg prior to the accident, he alleges injuries to both |egs
as a result of the accident. The injury to plaintiff’s left |eg

therefore nust be a newinjury, not a preexisting injury. Inasnuch as
the physician’s opinion fails to address plaintiffs’ “essenti al
factual allegations,” | conclude that it is insufficient to establish

defendants’ entitlenent to summary judgnent (Roques v Noble, 73 AD3d
204, 206).

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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Appeal from a judgnment of the Onondaga County Court (Joseph E
Fahey, J.), rendered March 6, 2009. The judgnment convicted defendant,
upon his plea of guilty, of crimnal possession of a controlled
substance in the third degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously nodified on the law by remtting the matter to Onondaga
County Court for further proceedings on the suppression application
and as nodified the judgnent is affirnmed in accordance with the
foll owi ng Menorandum On appeal from a judgment convicting him upon
his plea of guilty, of crimnal possession of a controlled substance
in the third degree (Penal Law 8§ 220.16 [12]), defendant contends that
he did not receive effective assistance of counsel fromthe attorney
assigned to represent himat his suppression hearing. W agree.
Wi | e defendant was alone in his notor vehicle in the parking lot of a
governnment building during the early norning hours of Decenber 8,
2007, he was approached by a police officer who observed a spark of
fire, as if froma cigarette, frominside the vehicle. Wth the aid
of a flashlight, the officer observed a knife on the floor in the back
seat of defendant’s vehicle. The officer also observed, at
defendant’s feet, a glass pipe and small clear bag containing a white
chunky substance that turned out to be cocaine. After ordering
def endant out of the vehicle and handcuffing him the officer
recovered the knife and di scovered, upon closer inspection, that it
was an illegal swtchblade. |In response to questioning fromthe
of ficer, defendant made an incrimnating statenment regarding the
knife. At the police station, the police found a half ounce of
cocai ne and sonme mari huana in defendant’s underwear. The grand jury
i ndi cted defendant on charges of crimnal possession of a weapon in
the third degree and crim nal possession of a controlled substance in
the third degree.

Al t hough defendant’s assigned attorney filed an omi bus notion on
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def endant’ s behal f, he did not nove to suppress the knife or the
cocai ne, nor did he request a Huntley hearing with respect to
defendant’s incrimnating statement nade to the arresting officer.

Def endant filed a pro se notion, however, seeking suppression of al
evi dence obtained by the police as a result of what he cl ainmed was an
unl awf ul search and seizure. Mre specifically, defendant asserted
that he was “doing nothing illegal” when approached by the officer,
who had no | egal basis for searching his vehicle.

At the next court appearance, County Court engaged in a colloquy
wi th defendant regardi ng whet her he wi shed to proceed pro se.
Def endant stated, inter alia, that he “didn’t m nd” having defense
counsel represent himbut that he had “never spoken” to defense
counsel . Defense counsel, in turn, stated that he was “not opposed”’
to defendant proceeding pro se. The court did not relieve defense
counsel of the assignnment and granted defendant’s pro se request for a
Hunt | ey/ Mapp hearing. The arresting officer was the only witness to
testify at the suppression hearing. Although defense counsel cross-
exam ned the officer, he nmade no argunent in support of suppression.
The court later issued a witten decision suppressing the statenent
def endant nmade to the officer regarding the knife but denying
suppression of the knife itself and the drugs. According to the
court, the officer was justified in approachi ng defendant’s vehicle
because it was located in a “no parking area,” and the officer
observed the knife and cocaine in plain view, which gave rise to
pr obabl e cause.

For reasons not set forth in the record, the court thereafter
relieved defense counsel of the assignnent and appoi nted new counsel
for defendant. Defendant eventually pleaded guilty to the felony drug
offense in return for a sentence prom se of a six-year determ nate
termof inprisonment plus five years of postrel ease supervision, and
t he weapons count was dism ssed in satisfaction of the plea. Prior to
sentenci ng, however, defendant noved to withdraw his plea. |In support
of the notion, defense counsel submtted an affirmation in which he
asserted that, based on his own investigation, he determ ned that the
only “No Parking” sign in the parking | ot where defendant was arrested
had been bent to the ground “sone tine ago” and thus could not be
seen. Defense counsel also submtted an affidavit froma w tness who
observed defendant being arrested and stated that there were no “No
Parking” signs in the lot at the tine. The court denied defendant’s
notion and i nposed the prom sed sentence. This appeal ensued.

The facts of this case are simlar to those in People v C ernont
(22 Ny3d 931), where the Court of Appeals held that the defendant was
deprived of effective assistance of counsel at his suppression
hearing. The Court reasoned that defense counsel’s failure to marsha
the facts adduced at the hearing, “coupled with his failure to nake
appropriate argunent in his notion papers or to submt a post-hearing
menor andum neant that the defense never supplied the hearing court
with any legal rationale for granting suppression” (id. at 933). The
Court went on to note that, after the nmotion court issued a decision
that described the facts in a manner inconsistent with the testinony
at the hearing, defense counsel did not nove to reargue the notion or
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ot herwi se correct the court’s apparent factual error. According to
the Court, defense counsel’s conduct could not be explained as
“strategic” and, therefore, “defendant was not afforded neani ngful
representation at a critical stage of th[e] prosecution” (id. at 934).

Not ably, the Court in Clernont rejected the People’'s contention
that “the conviction should be affirned because there is record
support for the order denying suppression and defendant has failed to
establish prejudice” (id.), explaining that “it is not necessary for
us to discuss the nerits of the suppression issue to decide the
i neffective assistance claim other than to note that, on appeal, the
parties have presented substantial argunents for and agai nst
suppression and the issue is close under our conplex DeBour
jurisprudence.” The Court “conditionally” nodified the judgnment by
remtting the matter to Suprene Court “for further proceedi ngs on the
suppression application, to include | egal argunment by counsel for both
parties and, if defendant so el ects, reopening of the hearing” (id.).

Here, as in Cernont, suppression was the only viabl e defense
strategy. Neverthel ess, defense counsel inexplicably failed to nove
for suppression of the cocaine or the knife seized by the police from
defendant’s vehicle. Defense counsel also failed to nove for
suppression of defendant’s incrimnating statenent to the officer
about the knife, which the court thereafter suppressed in response to
defendant’s pro se notion. Like the attorney in Cernont, defense
counsel did not marshal the facts for the court, nade no | ega
argunent regardi ng suppression, and submitted no post-hearing
menorandum I n short, as in Clernont, defense counsel “never supplied
the hearing court with any legal rationale for granting suppression”
(id. at 933).

Al t hough the attorney in Clernmont failed to nove for reargunent
after the court msstated the facts in its suppression decision, which
did not occur here, defense counsel in this case did not even nove for
suppression, as did counsel in Clernont. Moreover, defense counsel
represented defendant for approximately six nonths and did not once
meet with him

Under the circunstances, we conclude that defendant did not
receive effective assistance of counsel fromthe attorney who
represented himat the suppression hearing. W have revi ewed
def endant’ s renmi ni ng contentions and conclude that they are either
nmoot or lack merit. W therefore, as in Cernont, conditionally
nodi fy the judgnment by remitting the matter to County Court for
“further proceedings on the suppression application, to include |egal
argunent by counsel for both parties and, if defendant so el ects,
reopeni ng of the hearing” (id. at 934). 1In the event that defendant
prevails on the suppression application, the judgnent is reversed, the
plea is vacated and the indictnment is dismssed and, if the People

prevail, then the judgnent “should be amended to reflect that result”
(id. at 932).
Entered: February 7, 2014 Frances E. Cafarel

Cerk of the Court
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Appeal from a judgnment of the Monroe County Court (Frank P
CGeraci, Jr., J.), rendered April 15, 2009. The judgnent convicted
def endant, upon a jury verdict, of assault in the first degree and
crim nal possession of a weapon in the second degree (two counts).

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously reversed on the law and a new trial is granted.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict, of assault in the first degree (Penal Law 8
120.10 [1]) and two counts of crimnal possession of a weapon in the
second degree (8 265.03 [1] [b]; [3]). On appeal, defendant contends
that the People’ s del ayed disclosure of a 911 recording constituted a
Brady violation that deprived himof his right to a fair trial. W
agr ee.

“To establish a Brady violation, a defendant nust show that (1)
the evidence is favorable to the defendant because it is either
excul patory or inpeaching in nature; (2) the evidence was suppressed
by the prosecution; and (3) prejudice arose because the suppressed
evi dence was material . . . In New York, where a defendant nekes a
specific request for [an item of discovery], the materiality el ement
is established provided there exists a ‘reasonable possibility’ that
it would have changed the result of the proceedings” (People v
Fuentes, 12 NY3d 259, 263, rearg denied 13 NY3d 766).

Here, the 911 recording is excul patory because it includes the
voi ce of an unidentified person referring to a white nmal e suspect, and
def endant herein is a black male. Al though defendant received the 911
recording as part of the Rosario material provided to himon the first
day of trial, he was not “given a neaningful opportunity to use the
excul patory evi dence” (People v M ddl ebrooks, 300 AD2d 1142, 1143-
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1144, |v denied 99 NY2d 630; see generally People v Cortijo, 70 Nvyad
868, 870; People v Gonzal ez, 89 AD3d 1443, 1444, |v denied 19 Ny3d
973, reconsideration denied 20 Ny3d 932). The trial was brief,
commenci ng on a Thursday and concluding the foll ow ng Monday. Defense
counsel had no reason to believe that the recordi ng contai ned

excul patory material because the prosecutor did not inform defense
counsel that it did. Furthernore, defense counsel had difficulty
hearing the contents of the recording. Wen she eventually discovered
that it contained Brady material, she alerted County Court on the
final day of trial and requested an adjournnent to subpoena w t nesses,
and the court denied her request. Thus, due to the circunstances of
the recording s disclosure and the court’s denial of the request for
an adj ournnent, defense counsel was unable to introduce the recording
in evidence and was ot herw se denied a neani ngful opportunity to use
it, violating defendant’s constitutional right to a fair trial (see
generally Cortijo, 70 Ny2d at 870).

The 911 recording was material inasnmuch as it would have al |l owed
def endant to pursue the theory that the shooter was a white nal e,
t hereby creating reasonabl e doubt that defendant, a black nmale, was
the shooter. Thus, there is “a ‘reasonable possibility’ that [the 911
recordi ng specifically requested by defendant] woul d have changed the
result of the proceedings” (Fuentes, 12 NY3d at 363).

In view of our determ nation, we do not address defendant’s
remai ni ng contentions.

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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Appeal from a judgment of the Erie County Court (Thonas P.
Franczyk, J.), rendered July 29, 2009. The judgnent convicted
def endant, upon a nonjury verdict, of assault in the second degree,
crim nal possession of a weapon in the third degree and attenpted
robbery in the first degree.

It is hereby ORDERED that the judgment so appealed fromis
unani nously affirned.

Menorandum  On appeal froma judgnment convicting himfollowng a
nonjury trial of assault in the second degree (Penal Law § 120.05
[2]), crimnal possession of a weapon in the third degree (8 265.02
[3]), and attenpted robbery in the first degree (88 110.00, 160. 15
[2]), defendant contends that County Court erred in failing to
suppress identification evidence on the ground that it was the product
of an unlawful detention. Although defendant’s ommi bus notion sought,
inter alia, suppression of any and all evidence obtained by the police
as a result of what he alleged to have been an unlawful detention, the
court held only a Wade hearing and did not rule on the legality of the
detention. By failing to seek a ruling on that part of his omi bus
notion chall enging the detention and by failing to object to the
identification testinony on that ground at trial, defendant abandoned
his challenge to the detention (see People v Adans, 90 AD3d 1508,

1509, Iv denied 18 Ny3d 954; People v Anderson, 52 AD3d 1320, 1321, |v

denied 11 NY3d 733). 1In any event, we note that “the factual
assertions contained in defendant’s noving papers were insufficient to
warrant a hearing” on the issue of the alleged illegality of the

detention (People v Battle, 109 AD3d 1155, 1157; see People v Mendoza,
82 NY2d 415, 425-427).

Havi ng vi ewed a copy of the photo array shown by the police to
the victinms, we further conclude that the court properly determ ned
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that the array was not unduly suggestive, inasnmuch as “the subjects
depicted in the photo array are sufficiently simlar in appearance so
that the viewer’s attention is not drawn to any one photograph in such
a way as to indicate that the police were urging a particul ar

sel ection” (People v Quinones, 5 AD3d 1093, 1093, |v denied 3 Ny3d
646; see People v Plum ey, 111 AD3d 1418, 1420). Nor was there any
evi dence at the Wade hearing indicating that the identification
procedures enployed by the police were unduly suggestive (see People v
McCurty [appeal No. 2], 60 AD3d 1406, 1407, |v denied 12 Ny3d 856).

View ng the evidence in the |ight nost favorable to the People
(see People v Contes, 60 NY2d 620, 621), we conclude that the evidence
is legally sufficient to establish defendant’s conmm ssion of the
of fenses in question. Not only was defendant identified at trial by
one of the victins, but the People introduced a notarized letter
witten by defendant prior to trial in which he admtted his
i nvol venent in the crinmes and accepted “full responsibility for the
honme i nvasi on/ shooti ng” he was alleged to have conmtted with others.
Al though it was one of the codefendants and not defendant who shot the
victimin the foot outside the victinms apartnent, there is a valid
line of reasoning and perm ssible inferences that could lead a
rati onal person to conclude that defendant, who was chasing the victim
at the time wwth a | oaded assault rifle, shared the codefendant’s
intent to cause injury to the victim an elenment of assault in the
second degree as charged under Penal Law 8 120.05 (2). Further,
viewi ng the evidence in light of the elenents of the crines in this
nonjury trial (see People v Danielson, 9 NY3d 342, 349), we concl ude
that the verdict is not against the weight of the evidence (see
general |y People v Bl eakl ey, 69 Ny2d 490, 495).

Def endant failed to preserve for our review his contention that
the indictnent failed to give himfair notice “as to what specific
conduct was alleged” in the two counts charging assault in the second
degree, i.e., counts two and nine (see CPL 470.05 [2]), and we decline
to exercise our power to review that contention as a natter of
di scretion in the interest of justice (see CPL 470.15 [6] [a]).
Contrary to defendant’s related contention, the failure of the
i ndi ctrment to distinguish between the two counts of assault does not
constitute a node of proceedings error to which the rul es of
preservation do not apply. Wth respect to his node of proceedi ngs
contention, defendant relies on, inter alia, People v McNab (167 AD2d
858, 858), wherein we held that the “defendant’s right to be tried and
convicted of only those crines charged in the indictnent is
fundamental .” Here, unlike in McNab and its progeny (see e.g. People
v Boykins, 85 AD3d 1554, |v denied 17 NY3d 814; People v Confort, 31
AD3d 1110, |v denied 7 NYy3d 847; People v Burns, 303 AD2d 1032), there
i s no danger that defendant was convicted of an unindicted act. Count
nine of the indictnent was dismssed prior to trial, |eaving count two
as the only assault charge. As the People correctly note, the grand
jury mnutes nake clear that the prosecutor, in instructing the grand
jurors, stated that count two related to the shooting of the victim
outside his apartnment and that count nine related to the shooting
inside the apartnent. |In rendering its verdict, the court offered
detailed findings of fact denonstrating that it found defendant guilty
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of assault in the second degree for the shooting outside the
apartnent. It therefore follows that defendant was convicted under
count two of the sane conduct for which he was indicted under count
two, and there was no variance in fact or theory (cf. People v G ega,
72 NY2d 489, 495-496). In addition, because this was a bench trial,
there is no danger that the conviction was the result of a

non- unani nous verdict (cf. Boykins, 85 AD3d at 1555; People v Jacobs,
52 AD3d 1182, 1183, |v denied 11 NY3d 926).

W have revi ewed defendant’s remai ni ng contentions and concl ude
that they lack nerit.

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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Appeal from a judgment of the Ontario County Court (WIIliamF.
Kocher, J.), rendered February 29, 2012. The judgnent convicted
def endant, upon a jury verdict, of burglary in the first degree,
unl awful inprisonnment in the second degree and assault in the second
degr ee.

It is hereby ORDERED that the judgment so appealed fromis
unani nously nodified as a matter of discretion in the interest of
justice and on the |law by reversing that part convicting defendant of
unl awful inprisonment in the second degree and di sm ssing count two of
the indictnent and by reducing the sentence inposed for burglary in
the first degree to a determnate termof five years of incarceration
to be followed by three years of postrel ease supervision and as
nodi fied the judgnment is affirnmed.

Menorandum  On appeal fromthe judgnment convicting himupon a
jury verdict of burglary in the first degree (Penal Law 8 140.30 [2]),
unl awful inprisonnment in the second degree (8§ 135.05) and assault in
the second degree (8 120.05 [6]), defendant contends that his
conviction of unlawful inprisonment should be dism ssed pursuant to
the nerger doctrine. Although defendant failed to preserve his
contention for our review (see CPL 470.05 [2]; People v Johnson, 204
AD2d 1024, 1024, |v denied 84 Ny2d 827), we exercise our power to
reviewit as a matter of discretion in the interest of justice (see
CPL 470.15 [6] [a]) and, because we agree with defendant, we nodify
the judgnent accordingly. “Under the doctrine of judicial nerger, an
unl awf ul inprisonment or kidnapping that is incidental to and
i nseparable fromthe comm ssion of another crinme nerges with such
other crime” (People v Moore, 154 AD2d 929, 929, |v denied 75 Ny2d
773). I n determ ning whether the nerger doctrine applies herein, “our
guiding principle is whether [defendant’s] restraint [of the victimn
was so nmuch the part of another substantive crine[, i.e., the crinme of
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assault,] that the substantive crine could not have been commtted

wi t hout such acts [constituting the crime of unlawful inprisonnent]
and that independent crimnal responsibility may not fairly be
attributed to theni (People v MEathron, 86 AD3d 915, 915-916, |v
denied 19 NY3d 975 [internal quotation marks omtted]). Here, the
brief “abduction” of the victim i.e., the nonent when defendant
grabbed the victimand pulled himoutside the dwelling at issue, was
“merely ‘prelimnary, preparatory, or concurrent action’ in relation
to the ultinmate crinme [of assault]” (People v Swansbrough, 22 AD3d
877, 878, quoting People v Mles, 23 Ny2d 527, 539, cert denied 395 US
948), and we thus conclude that the unlawful inprisonnent count merged
with the assault count (see id.; see also People v Major, 142 AD2d
603, 604).

Def endant failed to preserve for our review his contention that
the evidence is legally insufficient to support the conviction of
burglary in the first degree inasmuch as he nmade only a general notion
for a trial order of dismssal (see People v Gay, 86 Ny2d 10, 19)
and, furthernore, he failed to renew the notion after presenting
evi dence (see People v Hines, 97 Ny2d 56, 61, rearg denied 97 Nyv2d
678). In any event, that contention |lacks nerit.

First, defendant contends that the evidence with respect to the
burglary conviction is legally insufficient because the People did not
establish that defendant entered the victinms dwelling with intent to
commit the crinme of unlawful inprisonment. “ ‘In order to secure a
conviction for burglary, the People need only allege and prove a
know ng and unlawful entry coupled with an intent to commt a crine
therein. There is no requirenent that the People allege or establish
what particular crinme was intended’ ” (People v Lewis, 5 NY3d 546,
552, quoting People v Mahboubi an, 74 Ny2d 174, 193). However, “[i]f
the People . . . expressly Iimt[ ] their theory of the ‘intent to
commt a crine therein” elenent to a particular crinme, then they would
have . . . to prove that the defendant intended to conmt that crine”
(id. at 552 n 7). Even assum ng, arguendo, that the prosecutor
expressly limted the “intent to cormit a crine therein” to the crine
of unlawful inprisonment, we reject defendant’s contention that the
burgl ary count necessarily fails upon our dism ssal of the unlawful
i nprisonment count. To the extent that the People |limted their
theory of intent to the allegation that defendant intended to commt
unl awful inprisonment, “the People were required to prove only that
defendant intended to commit [that] crinme[]” (People v Bi bbes, 98 AD3d
1267, 1269, anended on rearg 100 AD3d 1473, |v denied 20 Ny3d 931),
“not that he actually commtted [that crine]” (People v Porter, 41
AD3d 1185, 1186, |v denied 9 NY3d 963 [enphasis added]; see People v
Mackey, 49 Ny2d 274, 279). Here, the People established that
def endant intended to commit the crine of unlawful inprisonnment upon
entering the victinms honme, i.e., defendant intended to restrain the
victim (see Penal Law § 135.05), and the dism ssal of the underlying
count of unlawful inprisonnment based on the nerger doctrine does not
i npact the burglary conviction.

Second, defendant contends in support of his |egal sufficiency
chal l enge with respect to the burglary conviction that the evidence
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does not denonstrate that he entered the victims dwelling with the
intent to commit any crinme therein. W reject that contention (see
generally People v Bl eakl ey, 69 Ny2d 490, 495). “ ‘In burglary cases,
the defendant’s intent to conmt a crime within the prem ses nay be

i nferred beyond a reasonabl e doubt fromthe circunstances of the
entry’ 7 (People v Beaty, 89 AD3d 1414, 1416, affd 22 NY3d 918), his
“unexpl ai ned presence on the prem ses, and [his] actions and

stat enents when confronted by police or the property owner” (People v
Ostrander, 46 AD3d 1217, 1218; see People v Rodriguez, 17 Ny3d 486,
489; People v Bracey, 41 Ny2d 296, 301, rearg denied 41 Ny2d 1010).
Here, defendant’s intent to commt the crinme of unlawful inprisonnment
in the second degree, i.e., his intent to restrain the victim my be
inferred fromthe evidence that defendant reached into the victims
dwel i ng and dragged himto the porch before continuously punching
hi m

Third, defendant contends in support of his legal sufficiency
chall enge with respect to the burglary conviction that the People
failed to establish that defendant caused physical injury to the
victimwhile entering the victims dwelling, while in the dwelling, or
while in imediate flight therefrom W reject that contention.

There is no dispute that the physical contact between defendant and
the victimbegan when defendant grabbed the victiminside the victins
home and conti nued as defendant pulled the victimonto the porch of
that dwelling. W conclude that the circunstances of this case
reflect a continuous assault that began when defendant grabbed the
victiminside the victims dwelling (see generally People v Al onzo, 16
NY3d 267, 270; People v Snyder, 100 AD3d 1367, 1367, |v denied 21 NY3d
1010) .

Def endant |ikewi se failed to preserve for our review his
contention that the conviction of assault in the second degree is not
supported by legally sufficient evidence (see Gay, 86 Ny2d at 19; see
al so Hines, 97 NY2d at 61), and in any event it lacks nerit (see
general ly Bl eakl ey, 69 NY2d at 495). Viewing the evidence in |ight of
the crinmes of burglary in the first degree and assault in the second
degree as charged to the jury (see People v Danielson, 9 NY3d 342,
349), we reject defendant’s further contention that the verdict with
respect to those crines is against the weight of the evidence (see
general ly Bl eakl ey, 69 Ny2d at 495).

Def endant further contends that he was denied a fair trial and
thus that reversal is required based on the cunul ative effect of
various errors conmtted by County Court. W reject that contention.
W note at the outset that we agree with defendant that the court
erred with respect to its Sandoval ruling in failing “to make the
necessary determ nation that the probative value of [defendant’s prior
convictions of crimnal contenpt and resisting arrest] on the issue of
defendant’s credibility outwei ghed the potential for prejudice to
def endant” (People v Arnold, 298 AD2d 895, 896, |v denied 99 Ny2d 580;
see generally People v WIllianms, 56 Ny2d 236, 238-239). In addition,
the court erred in determ ning that defendant opened the door to the
prosecutor’s cross-exam nation of a defense w tness concerning
defendant’s prior conviction of assault in the third degree (cf.
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Peopl e v Fardan, 82 NY2d 638, 646; People v Lyon, 77 AD3d 1338, 1338,
v denied 15 NY3d 954). Reversal is not required, however, because

the court’s errors were harm ess (see People v Wngsam 105 AD3d 980,
981-982, Iv denied 21 NY3d 1012; People v Towsley, 53 AD3d 1083, 1084,
I v denied 11 Ny3d 795; see generally People v Gant, 7 NY3d 421, 424).

Def endant waived his further contention that he was denied a fair
trial by the court’s subm ssion of an annotated verdict sheet to the
jury, inasnmuch as the record establishes that he consented thereto
(see People v G pollina, 94 AD3d 1549, 1550, |v denied 19 NY3d 971
see al so People v Johnson, 96 AD3d 1586, 1587, |v denied 19 NY3d
1027). Defendant failed to preserve for our review his contentions
concerning the court’s failure to dismss the indictnent based on
al l egedly defective grand jury proceedings and the court’s all eged
error in allow ng the prosecutor and an assi stant prosecutor to read
into the record at trial portions of defendant’s grand jury testinony
(see CPL 470.05 [2]). W decline to exercise our power to review
those contentions as a matter of discretion in the interest of justice
(see CPL 470.15 [6] [a]). W further conclude that the court did not
err in admtting that redacted testinony in evidence and thus that
def endant was not thereby denied a fair trial (see People v Harris,
249 AD2d 775, 777).

Def endant |ikewi se failed to preserve for our review his
contention that he was denied a fair trial by prosecutorial m sconduct
(see CPL 470.05 [2]), and in any event it lacks merit. “Reversal
based on prosecutorial msconduct is ‘nmandated only when the conduct
[ conpl ai ned of ] has caused such substantial prejudice to the defendant
that he has been deni ed due process of law " (People v Jacobson, 60
AD3d 1326, 1328, |v denied 12 NY3d 916), and that cannot be said here.
We reject defendant’s further contention that he did not receive
ef fective assistance of counsel (see generally People v Baldi, 54 Ny2d
137, 147). To the extent that defendant contends that defense counsel
was ineffective in failing to object to the annotated verdict sheet
and, indeed, in consenting to its subm ssion, we conclude under the
ci rcunst ances of this case that such error was not so prejudicial as
to deprive defendant of a fair trial and thus does not constitute
i neffective assistance (see People v Kirkland, 49 AD3d 1260, 1261, |v
deni ed 10 NY3d 961, cert denied 555 US 1181; see generally People v
Benevento, 91 Ny2d 708, 712-713).

Finally, we agree with defendant that the sentence is unduly
harsh and severe insofar as it inposes a determ nate term of 6% years
of inprisonment on the burglary conviction to be followed by five
years of postrel ease supervision. W therefore further nodify the
judgnment as a matter of discretion in the interest of justice by
reduci ng the sentence inposed for the burglary conviction to a
determ nate termof five years of inprisonnment to be followed by three
years of postrel ease supervision

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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Appeal from an order of the Suprene Court, Monroe County (Kenneth
R Fisher, J.), entered April 4, 2012 in a divorce action. The order
granted the notion of defendant for partial summary judgnent
determ ning that various real estate entities and managenent conpani es
were her separate property.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the | aw wi thout costs and defendant’s notion
i s denied.

Menmorandum I n this divorce action, defendant noved for parti al
summary judgnent determning that various real estate entities and
management conpani es (hereafter, entities) were her separate property.
We agree with plaintiff that Supreme Court erred in granting the
notion. Al though defendant established that her father gifted the
entities to her as separate property (see generally Allen v Allen, 263
AD2d 691, 692), there is an issue of fact whether defendant thereafter
comm ngl ed her interests in the entities with marital property (see
generally Richter v Richter, 77 AD3d 1470, 1471; Haas v Haas, 265 AD2d
887, 888). Here, the parties filed a joint federal tax return in
whi ch defendant reported her interest in the entities as tax | osses,
and “[a] party to litigation may not take a position contrary to a
position taken in an incone tax return” (Mihoney-Buntzman v Buntzman,
12 NY3d 415, 422).

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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Appeal from an order of the Suprene Court, Cattaraugus County
(Mchael L. Nenno, A J.), entered January 7, 2013. The order, inter
alia, denied the notion of plaintiff for partial summary judgnment on
the issue of liability with respect to the Labor Law 8 240 (1) claim

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff comenced this Labor Law and common-| aw
negl i gence action seeking damages for injuries he allegedly sustained
whil e perform ng nmasonry work at the Cattaraugus-Little Valley Central
School District H gh School. Defendant Cattaraugus-Little Valley
Central School District hired defendant E.E. Austin & Son, Inc. as the
general contractor on the project, and that defendant hired Casler
Masonry, which enployed plaintiff, to performcertain masonry work on
the project. According to plaintiff, he was working on a | adder
| eading up to scaffolding erected in the auditoriumwhen an unsecured
tub of nortar that was located in an elevated position on a forklift
fell and struck himon the head, shoul der, back and | eg, thereby
injuring him Suprene Court properly denied plaintiff’s notion for
partial summary judgnment on the issue of liability with respect to the
Labor Law 8§ 240 (1) claim

It is well settled that, “[t]o be entitled to a judgnent on
l[iability for a violation of section 240 (1) of the Labor Law, [a]
plaintiff [is] required to prove, as a matter of law, not only a
violation of the section, but also that the violation was a proxi nate
cause of his [or her] injuries” (Rossi v Miin-South Hotel Assoc., 168
AD2d 964, 964; see Bl ake v Nei ghborhood Hous. Servs. of N Y. Cty, 1
NY3d 280, 287, citing Duda v Rouse Constr. Corp., 32 Ny2d 405, 410;
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Danielewicz v Klewin Bldg. Co., Inc., 39 AD3d 1194, 1194-1195), and it
is further well settled that “an accident al one does not establish a
[section] 240 (1) violation or causation” (Blake, 1 NYy3d at 289). W
note at the outset that the court properly determned that plaintiff
established a violation of section 240 (1) (see WIllianms v Town of
Pittstown, 100 AD3d 1250, 1251; Mnchala v Port Auth. of N Y. & N J.,
67 AD3d 978, 978). W conclude that, by submtting the affidavit of a
coworker with personal know edge of the facts (see Vetrano v J.

Kokol akis Contr., Inc., 100 AD3d 984, 986), and “relying on [his own]
deposition testinony, [plaintiff] established, prim facie, that
[section] 240 (1) was violated and that the violation was a proxi mate
cause of [his] injuries” (Lopez-Dones v 601 W Assoc., LLC, 98 AD3d
476, 479; see generally Kirbis v LPCGmnelli, Inc., 90 AD3d 1581,
1582) .

We further conclude, however, that the court properly denied
plaintiff’s notion because defendants raised a triable issue of fact
whether plaintiff’s alleged injuries were caused by the falling nortar
tub (see Jones v West 56th St. Assoc., 33 AD3d 551, 551-552; see
generally Zuckerman v City of New York, 49 Ny2d 557, 562). Defendants
subm tted evidence establishing that plaintiff told his supervisor
i medi ately after the incident that he was not injured, continued to
work for the remainder of the regular workday, worked full days over
the foll ow ng week, and never conplained of any alleged injuries
associated wwth the nortar tub falling on him |Indeed, the evidence
in the record, including plaintiff’s certified nedical records and an
i ndependent nedi cal exam nation (I ME) report, which was prepared by a
physi ci an who exam ned plaintiff and was submtted by defendants in
opposition to the notion, denonstrates that plaintiff sought nedi cal
treatment and stopped working only after suffering an abdom nal injury
while lifting buckets of nortar one week after the nortar tub struck
him Even then, plaintiff did not nmention to any nedi cal professional
that a nortar tub had struck him and did not report any injuries
attributable thereto, until 2% nonths after the incident (see Jones,
33 AD3d at 551-552). Moreover, the physician who conducted the | ME of
plaintiff concluded, based on his exami nation of plaintiff, that the
injuries of which plaintiff conplained were degenerative in nature,
and that plaintiff did not sustain any injuries when the nortar tub
struck him

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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Appeal from a judgnment of the Suprene Court, Monroe County
(Evelyn Frazee, J.), entered January 29, 2013. The judgnent awarded
costs and di sbursenments to defendants University of Rochester Medica
Center, Strong Menorial Hospital, Nancy Wang, Ph.D., and Stephanie
Laniewski, C.GC

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiffs commenced this action seeking damages for
physi cal and enotional injuries allegedly sustained as a result of the
decision of Collette Alger (plaintiff) to term nate her pregnancy.
Plaintiffs alleged that such decision was the result of defendants’
negligence in performng prenatal diagnostic tests and advising them
regarding the results of such tests. After a trial, the jury rendered
a verdict in favor of defendants, finding that Stephanie Lani ewski,
C.G C. was not negligent and that University of Rochester Medica
Center, Strong Menorial Hospital (Hospital) and Nancy Wang, Ph.D. were
negligent but that their negligence was not a proxi mate cause of
plaintiffs’ injuries. Suprenme Court denied plaintiffs’ posttrial
notion seeking, inter alia, to set aside the verdict as against the
wei ght of the evidence. W affirm

“A verdict rendered in favor of a defendant may be successfully
chal | enged as agai nst the weight of the evidence only when the
evi dence so preponderated in favor of the plaintiff[s] that it could
not have been reached on any fair interpretation of the evidence”
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(Krieger v McDonald's Rest. of N Y., Inc., 79 AD3d 1827, 1828, |v

di smissed 17 NY3d 734 [internal quotation marks omtted]; see Lolik v
Big V Supernmarkets, 86 NY2d 744, 746). Further, “[w] here a verdict
can be reconciled with a reasonable view of the evidence, the
successful party is entitled to the presunption that the jury adopted
that view' (Schreiber v University of Rochester Med. Cir., 88 AD3d
1262, 1263 [internal quotation marks omtted]). W conclude that a
reasonabl e view of the evidence supports the jury’'s verdict that

Lani ewski, a certified genetic counselor, was not negligent. There
was conflicting testinony concerning the comuni cati ons between

Lani ewski and plaintiffs, and “ ‘great deference is accorded to the
jury given its opportunity to see and hear the witnesses’ ” (Seong Yim
Kimv New York City Tr. Auth., 87 AD3d 531, 532).

Wth respect to the other defendants, we conclude that the
verdict finding that they were negligent but that their negligence was
not a proximate cause of plaintiffs’ injuries is not inherently
i nconsi stent (see Finnegan v Peter, Sr. & Mary L. Liberatore Famly
Ltd. Partnership, 90 AD3d 1676, 1677). Nor is that verdict agai nst
t he wei ght of the evidence unless the issues are so inextricably
interwoven that it would be logically inpossible to find negligence
wi t hout al so finding proxi mate cause (see Schrei ber, 88 AD3d at 1263).
We conclude that there is a fair interpretation of the evidence
pursuant to which the jury could have found that defendants Hospital
and WWang were negligent in reporting erroneous test results to
plaintiffs, but that their negligence did not proxinately cause
plaintiffs’ injuries. The evidence presented “factual question[s]

whet her, under the circunstances, it could reasonably be expected
that plaintiff . . . would elect to undergo an abortion” (Lynch v Bay
Ri dge Oostetrical & Gynecol ogical Assoc., 72 Ny2d 632, 636), and
whet her that decision was sufficiently independent of defendants’
conduct to constitute an intervening cause. Those questions presented
i ssues for the jury to resolve (see id.) and we decline to disturb its
resol ution of those issues in defendants’ favor (see WIlson v Mary
| nrogene Bassett Hosp., 307 AD2d 748, 748-749). W reject plaintiffs’
contention that the court abused its discretion in permtting several
W tnesses to provide expert testinony on the issue of proxinmate cause
(see Kettles v City of Rochester, 21 AD3d 1424, 1426). Finally,
plaintiffs’ further contention that the structure of the verdict sheet
caused the jury to confuse proxi mate cause and conparative fault is
unpreserved for our review and in any event is lacking in nerit (see
McFadden v Oneida, Ltd., 93 AD3d 1309, 1310-1311).

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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Appeal from a judgnment and order (one paper) of the Suprene
Court, Monroe County (John J. Ark, J.), entered August 15, 2012 in a
personal injury action. The judgnment and order, anong ot her things,
deni ed the notion of defendant for summary judgnent dismni ssing the
conpl ai nt.

It is hereby ORDERED that the judgment and order insofar as
appeal ed fromis unani nously reversed on the | aw without costs, the
notion is granted and the conplaint is dismssed.

Menmorandum Plaintiff comrenced this action seeking damages for
injuries he sustained when he slipped and fell on snow or ice in a
school parking lot |located in defendant school district. Suprene
Court erred in denying defendant’s notion for summary judgnment
di sm ssing the conplaint. Defendant contended in support of the
notion that it had no duty to renove the snow and ice fromthe parking
| ot because there was a stormin progress at the tine plaintiff fel
and, in denying the notion, the court determned that, “[while
defendant . . . had no duty to renove snow until the storm had ended,
factual issues remain regarding the claimed presence of pre-existing
har d- packed snow, and attendant actual or constructive notice to
defendant.” We conclude that defendant net its initial burden on the
notion by establishing that there was a stormin progress at the tine
of the accident (see G over v Botsford, 109 AD3d 1182, 1183; Meyers v
Big Six Towers, Inc., 85 AD3d 877, 877). Plaintiff fell at
approximately 6:30 a.m on Decenber 17, 2008, as he was wal ki ng back
to his truck after renoving waste froma dunpster in defendant’s
parking lot. According to defendant’s expert neteorol ogist, a
snowst orm began in the Rochester area between 10:00 p. m on Decenber
16, 2008 and 12: 00 a.m on Decenber 17, 2008, and snow and freezing
rain continued until approximately 10:00 a.m on Decenber 17, 2008.
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Furthernore, a groundsman at the school that norning testified that it
was snowi ng before and at the tinme plaintiff fell. Contrary to
plaintiff’s contention, he failed to raise a triable issue of fact
“whet her the accident was caused by a slippery condition at the

| ocation where the plaintiff fell that existed prior to the storm as
opposed to precipitation fromthe stormin progress, and that the

def endant had actual or constructive notice of the preexisting
condition” (Meyers, 85 AD3d at 878; see Chapman v Pyram d Co. of

Buf fal o, 63 AD3d 1623, 1624). W note that plaintiff contends for the
first tinme on appeal that defendant failed to establish that it did
not create a hazardous condition or exacerbate the hazards of the
stormand thus that contention is not properly before us (see
generally G esinski v Towmn of Aurora, 202 AD2d 984, 985)

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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Appeal from an anended order of the Supreme Court, Oneida County
(Samuel D. Hester, J.), entered April 15, 2013 in a personal injury
action. The anended order, inter alia, denied that part of the notion
of plaintiff for partial summary judgment.

It is hereby ORDERED t hat said appeal fromthe anended order
insofar as it denied that part of the notion to preclude defendants
from presenting evidence of factors other than | ead poi soning that nmay
have contributed to plaintiff’s injuries is dism ssed and the anended
order is affirmed w thout costs.

Menorandum Plaintiff comenced this action seeking danages for
injuries he allegedly sustained as the result of his exposure to |ead
paint in an apartnment rented by his nother from defendants when he was
a child. Plaintiff noved for partial sunmary judgnent “on the issues
of notice, negligence and substantial factor,” and for an order, inter
alia, taking judicial notice of certain statutes and regul ations
regardi ng | ead based paint; “precluding defendants’ attorneys and
hired experts from clai mng soci oecononm c, genetic, eugenic or
eut heni cs alternative and/or negating cause[s]”; and dism ssing
defendants’ affirmative defenses, with the exception of the
affirmati ve defense seeking a collateral source offset under CPLR
4545. Suprene Court denied the notion except with respect to that
part of the first affirmative defense asserting |ack of actual notice
as a result of the issuance of violations by health authorities, and
plaintiff appeals.

W note at the outset that the appeal fromthe order insofar as
it denied that part of the notion seeking to “preclud[e] defendants’
attorneys and hired experts fromcl ai m ng soci oeconom c, geneti c,
eugeni c or euthenics alternative and/or negating cause[s]” nust be
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dism ssed. “ ‘[Aln evidentiary ruling, even when made i n advance of
trial on notion papers constitutes, at best, an advisory opinion which
i s neither appeal able as of right nor by perm ssion’” ” (Pagan v
Rafter, 107 AD3d 1505, 1507).

Plaintiff further contends that the court erred in denying that
part of his notion seeking partial summary judgnent “on the issues of
notice, negligence, and substantial factor.” W reject that
contention. “It is well settled that in order for a |landlord to be
held Iiable for injuries resulting froma defective condition upon the
prem ses, the plaintiff nmust establish that the |andlord had actual or
constructive notice of the condition for such a period of tine that,
in the exercise of reasonable care, it should have been corrected”
(Juarez v Wavecrest Mgt. Team 88 NY2d 628, 646; see Stokely v Wi ght,
111 AD3d 1382, 1382). Under the circunmstances of this case, we
conclude that there is an issue of fact whether defendants had notice
of the dangerous |ead paint condition in the subject apartnent “for
such a period of time that, in the exercise of reasonable care, it
shoul d have been corrected” (Juarez, 88 NY2d at 646; see Derr v
Fl emi ng, 106 AD3d 1240, 1242; Wods v Alvarez, 300 AD2d 301, 302;
Perez v Ward, 271 AD2d 590, 591). Wth respect to constructive
notice, we note that the Court of Appeals in Chapnan v Silber (97 Ny2d
9, 15) wote that constructive notice of a hazardous, | ead-based paint
condition may be established by proof “that the landlord (1) retained
a right of entry to the prem ses and assuned a duty to make repairs,
(2) knew that the apartnment was constructed at a tine before |ead-
based interior paint was banned, (3) was aware that paint was peeling
on the prem ses, (4) knew of the hazards of |ead-based paint to young
children and (5) knew that a young child lived in the apartnent.”
Here, we conclude that there is an issue of fact with respect to the
third Chapman factor, i.e., whether defendants were aware that paint
was peeling on the prem ses (see generally id.; Watson v Priore, 104
AD3d 1304, 1305-1306, |v dism ssed in part and denied in part 21 Ny3d
1052). W also conclude that the court properly determ ned that there
is an issue of fact as to causation (see Robinson v Bartlett, 95 AD3d
1531, 1534-1535; Cunni ngham v Anderson, 85 AD3d 1370, 1374-1375, Ilv
dism ssed in part and denied in part 17 Ny3d 948).

To the extent that plaintiff challenges the anmended order i nsofar
as it denied wthout prejudice that part of the notion with respect to
judicial notice (see generally Ci esinski v Town of Aurora, 202 AD2d
984, 984), we conclude that the court properly denied that part of the
nmotion inasnmuch as the statutes and regul ations in question are
i napplicable at this juncture of the litigation (see Stover v
Robi l otto, 277 AD2d 801, 802, affd 97 Ny2d 9; Hamlton v MIller, 106
AD3d 1476, 1477-1478; Sykes v Roth, 101 AD3d 1673, 1674; Skerritt v
Bach, 23 AD3d 1080, 1081). W also conclude that the court properly
deni ed those parts of the notion with respect to the affirmative
defenses other than that part of the first affirmative defense
concerning actual notice, as previously noted herein. The court
properly concluded that defendants are entitled to assert that
plaintiff’s mother “affirmatively created or exacerbated the |ead
pai nt conditions” at the apartnent or el sewhere, such as at
plaintiff’s “secondary address” with his grandnother at the Howard
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Avenue residence (MF. v Delaney, 37 AD3d 1103, 1105), although she
was not liable for alleged negligent parental supervision (see id.;
see generally LaTorre v CGenesee Myt., 90 NY2d 576, 579). The court
further properly determ ned that defendants are entitled to assert
that “[p]laintiff’s conduct when he was a preteen and teenager

may have constituted a failure to mtigate damages at a tinme when
plaintiff could be held legally responsible for his actions”

(Cunni ngham 85 AD3d at 1372), although the affirmative defenses
alleging plaintiff’s cul pable conduct, failure to mtigate damges and
assunption of risk will not apply prior to the time when he coul d be
hel d responsible for his actions (see id.; see also Watson, 104 AD3d
at 1306; Sykes, 101 AD3d at 1674). Likew se, we conclude that the
court properly determ ned that defendants may present evidence at

trial with respect to the affirmative defenses based on CPLR article
16 and alleging that plaintiff was exposed to |lead paint at a | ocation
ot her than the apartnment rented from defendants by plaintiff’s nother,
and that any injury plaintiff suffered as a result of exposure at that
apartnment is distinct frominjury plaintiff suffered as a result of
exposure to | ead paint el sewhere (see generally Cunni ngham 85 AD3d at
1372) .

SMTH, J.P., LINDLEY, SCONIERS, and WHWALEN, JJ., concur; FaAHEY, J.,
concurs in the followi ng Menorandum | respectfully concur in the
result reached by the mgjority, nanely, the dism ssal of the appeal
fromthe anended order insofar as it denied that part of the notion to
precl ude defendants from presenting evidence of factors other than
| ead poi soning that nay have contributed to plaintiff’s injuries and
the affirmance of the anmended order. | wite separately, however, to
address the dismssal of part of the appeal. | agree with the
majority that “ “an evidentiary ruling, even when made in advance of
trial on notion papers constitutes, at best, an advisory opinion which
i s neither appeal able as of right nor by permission’” ” (Pagan v
Rafter, 107 AD3d 1505, 1507), and that the appeal fromthe anended
order insofar as it denied that part of the notion seeking to
“preclud[e] defendants’ attorneys and hired experts from cl ai m ng
soci oecononi c, genetic, eugenic or euthenics alternative and/or
negati ng cause[s]” nust be dism ssed. | also note, however, that | am
troubl ed by the concept that an individual’s famly history may be
rel evant to establishing a baseline for the purpose of neasuring
cognitive disability or delay. | acknow edge that an explanation for
cognitive problens nmay arise fromone’'s personal history, but as a
conceptual and general matter | cannot agree with the principle of the
eugeni cs defense that defendants propose here. To ny mnd, the famly
of a plaintiff in a |lead paint case does not put its medical history
and conditions at issue, and the attenpt to establish biol ogical
characteristics as a defense to dimnished intelligence, i.e., a
eugeni cs argunent, cannot be countenanced and is sonething |
categorically reject.

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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Appeal from an order of the Suprene Court, Monroe County (David
M chael Barry, J.), entered Decenber 28, 2012. The order granted the
notion of plaintiff for partial sumrary judgnent seeking a
determ nation that its nechanic’s lien is valid and has priority over
the construction nortgage held by defendant New York |Incone Partners,
LLC.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the |Iaw by denying plaintiff’s notion except
to the extent that it seeks a determ nation that the nmechanic’s lien
has priority over the construction nortgage hel d by defendant New York
| ncome Partners, LLC and as nodified the order is affirmed w thout
costs in accordance with the followi ng Menorandum Plaintiff
commenced this action to foreclose on its mechanic’s lien when it did
not receive paynent for |unber and building materials that it supplied
to the general contractor for property owned by defendant North Ponds
Apartnents, LLC (NPA). Defendant New York Income Partners, LLC (NYIP)
hol ds the nortgage on the property (hereafter, construction nortgage).
Plaintiff noved for partial summary judgnent, as later limted by a
stipul ation between the parties, seeking a determ nation that its
mechanic’'s lien is valid and has priority over NYIP s construction
nortgage. NYIP cross-noved for, inter alia, summary judgnent
determning that its construction nortgage has priority over
plaintiff’s mechanic’s lien. In granting plaintiff’s notion, Suprene
Court determned that plaintiff’s nmechanic’s lien was valid and had
priority over the construction nortgage because the buil ding | oan
contract filed in connection with the construction nortgage did not
contain the requisite borrower’s statenent pursuant to Lien Law § 22.
We conclude that NYIP' s construction nortgage i s subordinate to
plaintiff’'s mechanic’s lien, but only in the event that there are
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funds to which the lien could attach, which is an issue yet to be
decided. W therefore nodify the order accordingly.

“A building loan contract . . . nust be in witing and duly
acknow edged, and nust contain a true statenent under oath, verified
by the borrower, show ng the consideration paid, or to be paid, for
the | oan described therein, and showi ng all other expenses, if any,
incurred, or to be incurred in connection therewith, and the net sum
avai l able to the borrower for the inprovenent” (Lien Law § 22
[ enphasi s added]). Here, the building |oan contract filed by NYIP s
predecessor in interest did not “contain” the statenent verified by
the borrower, as required by Lien Law 8 22. Rather, the statenent was
filed separately, albeit mnutes |later, under the sane cover sheet as
the UCC-1 financing statenent.

Lien Law 8 22 “ *absolutely and unconditionally prescribes the
penalty which shall followthe failure to file ” a building |oan
contract that conplies with the statute (P. T. MDernott, Inc. v
Lawyers’ Mge. Co., 232 NY 336, 348), i.e., “the interest of each
party to such contract in the real property affected thereby[] is
subject to the lien and claimof a person who shall thereafter file a
notice of lien under this chapter” (8 22), including subsequent
mechanic’s liens. As the Court of Appeals noted in Al tshul er Shaham
Provi dent Funds, Ltd. v GW Tower, LLC (21 Ny3d 352, 364-365, rearg
denied 21 NY3d 1047), “the reason for public filing is to allow any
interested contractors, subcontractors and material suppliers to
di scover the level of financing available for construction so that
t hey mi ght guide their actions accordingly” (see Nanuet Natl. Bank v
Eckerson Terrace, 47 Ny2d 243, 247).

We agree with NYIP, however, that plaintiff failed to establish
as a matter of law “that there were funds due and owing from|[NPA, the
owner,] to [the general contractor] to which [its nechanic’s] lien
could attach” (L & WSupply Corp. v ADF. Drywall, Inc., 55 AD3d
1026, 1027; see Tomaselli v Oneida County Indus. Dev. Agency, 77 AD3d
1315, 1316), and thus plaintiff was not entitled to partial summary
judgnent in that respect. Contrary to NYIP s contention, however, it
has not established as a matter of |aw that the NPA had paid the
general contractor in full at the tinme plaintiff filed the lien (see
generally Zuckerman v City of New York, 49 Ny2d 557, 562).

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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Appeal from an order of the Suprenme Court, Onondaga County (John
J. Brunetti, A J.), dated August 27, 2012. The order granted the
notion of defendant to set aside the verdict and ordered a new trial.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirnmed.

Menmor andum  The Peopl e appeal froman order in which Suprene
Court sua sponte converted defendant’s postverdict pro se “notion for
dismssal” to a CPL 330.30 (1) notion to set aside the verdict and
granted that notion. Following a jury trial during which defendant
represented hinself, the jury found defendant guilty of one count of
crimnal possession of a controlled substance in the third degree
(Penal Law 8 220.16 [1]), but not guilty of two other counts of the
sanme crinme (8 220.16 [1], [12]). |In granting defendant’s notion, the
court determned that it had deprived defendant of his right to
retai ned counsel of his choice by denying his request for an
adj ournment to obtain new retai ned counsel .

“Pursuant to CPL 330.30 (1), followng the issuance of a verdict
and before sentencing a court may set aside a verdict on ‘[a]ny ground
appearing in the record which, if raised upon an appeal from a
prospective judgnent of conviction, would require a reversal or
nodi fication of the judgnent as a matter of |aw by an appellate
court’ 7 (People v Benton, 78 AD3d 1545, 1546, |v denied 16 Ny3d 828).
“The power granted a Trial Judge is, thus, far nore limted than that
of an internedi ate appellate court, which is authorized to determ ne

not only questions of |aw but issues of fact . . . , to reverse or
nodi fy a judgnment when the verdict is against the weight of the
evidence . . . , and to reverse ‘[a]s a matter of discretion in the

interest of justice’ " (People v Carter, 63 Ny2d 530, 536).
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The issue before us on this appeal therefore is whether a
court’s alleged abuse of discretion in denying an adj ournnment woul d
require reversal of the judgnment of conviction as a matter of |aw upon
an appeal therefrom (see generally People v Spears, 64 Ny2d 698, 699-
700). Under the unique circunstances of this case, we concl ude that
it woul d.

“I't is certainly well established that the right to counsel
guaranteed by both the Federal and State Constitutions . :
enbraces the right of a crimnal defendant to be represented by

counsel of his own choosing . . . As a necessary corollary to this
right, a defendant nust be accorded a reasonabl e opportunity to sel ect
and retain his counsel” (People v Arroyave, 49 Ny2d 264, 270). In

ot her words, the fundamental right to be represented by counsel of
one’s own choosing “is denied to a defendant unless he [or she] gets
reasonable time and a fair opportunity to secure counsel of his [or
her] own choice” (People v MLaughlin, 291 NY 480, 483; see generally
Arroyave, 49 Nya2d at 273).

In our view, the court’s refusal to grant defendant’s request for
an adj ournnent was “an abuse of discretion as a matter of |aw and
effectively deni ed def endant the fundanental right to be represented
by counsel of his own choosing (Spears, 64 Ny2d at 700; see People v
Wal ker, 29 AD2d 973, 973-974; see generally Arroyave, 49 Ny2d at 273;
McLaughlin, 291 NY at 482-483). On the date schedul ed for suppression
heari ngs, defense counsel, who had been retained by defendant’s famly
whi | e def endant was incarcerated, w thdrew defendant’s requests for
suppressi on and sought an expedited trial w thout defendant’s
knowl edge or consent. At the next court appearance, defendant
requested an adjournnent of the expedited trial to afford himtine in
which to retain another attorney. The court, in denying that request,
did not afford defendant “[a] reasonable tine and a fair opportunity
to secure counsel of his own choice” (MLaughlin, 291 NY at 483; cf.
Peopl e v Sapi enza, 75 AD3d 768, 771; People v Mao-Sheng Lin, 50 AD3d
1251, 1253, |v denied 10 NY3d 961), particularly in view of the fact
that the trial was expedited w thout defendant’s know edge or consent
(see People v Hartman, 64 AD3d 1002, 1005, |v denied 13 NY3d 860; cf.
Peopl e v O Kane, 55 AD3d 315, 316, |v denied 11 NY3d 928; People v
Canpbel | , 54 AD3d 959, 960, |v denied 12 NY3d 756). |Inasnmuch as we
concl ude that defendant was deni ed the fundanmental right to be
represented by counsel of his own choosing, reversal of the judgnent
of conviction on that ground would be required as a matter of |aw upon
an appeal therefrom (see CPL 330.30 [1]), and the court therefore
properly set aside the verdict.

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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Appeal froma judgnent of the Suprenme Court, Erie County (Tracey
A. Bannister, J.), entered Novenber 26, 2012 in a proceedi ng pursuant
to CPLR article 78. The judgnent, inter alia, dism ssed the anended
petition.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Petitioners comrenced this CPLR article 78
proceedi ng seeking to annul the determ nation of respondent Town of
Amher st Zoni ng Board of Appeals (ZBA) that a condition inposing a
hei ght restriction for proposed new buil dings on the subject parcel
(Condition No. 4) was no | onger enforceable. W conclude that Suprene
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Court properly dism ssed the anended petition.

We reject petitioners’ contention that the ZBA' s failure to adopt
formal, witten findings of fact renders its determination arbitrary
and capricious. Cenerally, “[f]indings of fact which show the actual
grounds of a decision are necessary for an intelligent judicial review
of a quasi-judicial or adm nistrative determ nation” (Matter of South
Bl ossom Ventures, LLC v Town of Elma, 46 AD3d 1337, 1338, |v dism ssed
10 NY3d 852 [internal quotation marks omtted]; see Matter of Pal oma
Hones, Inc. v Petrone, 10 AD3d 612, 613). Were the issue is one of
pure legal interpretation of statutory terns, however, we have the
power to conduct an independent review of the applicable | aw (see
Matter of BBJ Assoc., LLC v Zoning Bd. of Appeals of Town of Kent, 65
AD3d 154, 160; see also Matter of Emmerling v Town of Ri chnond Zoni ng
Bd. of Appeals, 67 AD3d 1467, 1467-1468), and petitioners correctly
concede that this case involves only an issue of legal interpretation.
Under the circunstances, we conclude that the record “contain[s]
sufficient facts to permt intelligent judicial review of the .
determ nation” (Matter of Iwan v Zoning Bd. of Appeals of Town of
Anst erdam 252 AD2d 913, 914; see Matter of Tall Trees Constr. Corp. v
Zoni ng Bd. of Appeals of Town of Huntington, 97 NY2d 86, 93; see also
Matter of Friends of Hammondsport v Village of Hammondsport Pl anni ng
Bd., 11 AD3d 1021, 1022).

W reject petitioners’ contention that Condition No. 4 survived
t he passage of respondent Town of Amherst’s Zoni ng Ordi nance of 1976,
whi ch continued to give effect to, inter alia, “laws, rules, [and]
regulations . . . previously adopted or issued” (8 203-2-2.1 [1976]).
A “regulation is ‘a fixed, general principle to be applied by an
adm ni strative agency without regard to other facts and circunstances
relevant to the regulatory schene of [a] statute’ " (Matter of SLS
Residential, Inc. v New York State O f. of Mental Health, 67 AD3d 813,
816, |v denied 14 Ny3d 713, quoting Matter of Roman Catholic Di ocese
of Albany v New York State Dept. of Health, 66 Ny2d 948, 951). Here,
we conclude that Condition No. 4 is not a regulation inasnuch as it is
not a fixed, general principle. Indeed, the | anguage of Condition No.
4 specifically and unanbi guously applied the height restriction only
to new buil di ngs proposed by a devel oper in June 1968. That
devel opnent never came to fruition, and the subject parcel was rezoned
in 1976. W therefore conclude that the Amherst Town Board annul | ed
Condition No. 4 when it rezoned the property in 1976 (cf. Mtter of
D Angelo v DI Bernardo, 106 Msc 2d 735, 737, affd 79 AD2d 1092, Iv
deni ed 53 Ny2d 606).

We have reviewed petitioners’ remaining contentions and concl ude
that they are without nerit.

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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FOR DEFENDANT- APPELLANT W LL DO CONSTRUCTI ON, LLC.

LAW OFFI CE OF FRANCI S M LETRO, BUFFALO (FRANCIS M LETRO OF COUNSEL),
FOR PLAI NTI FF- RESPONDENT.

Appeal s from an order of the Supreme Court, Cattaraugus County
(Mchael L. Nenno, A J.), entered Cctober 24, 2012 in a personal
injury action. The order denied in part the respective notion and
cross notion of defendants for summary judgnent dism ssing the
conplaint and all cross clains against them

Now, upon the stipulation of discontinuance signed by the
attorneys for the parties on Decenber 16, 2013, and filed in the
Cattaraugus County Clerk’s Ofice on January 23, 2014,

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs upon stipul ation.

Entered: February 7, 2014 Frances E. Cafarell
Clerk of the Court
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PRESENT: CENTRA, J.P., PERADOTTO, CARNI, LINDLEY, AND VALENTINO JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

ERI C L. FORD, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (DREW R DUBRI N OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER ( MATTHEW DUNHAM OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Suprene Court, Monroe County
(Daniel J. Doyle, J.), rendered May 7, 2009. The judgnment convicted
def endant, upon a jury verdict, of manslaughter in the first degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals from a judgnent convicting him
following a jury trial, of manslaughter in the first degree (Penal Law
§ 125.20 [1]). Defendant failed to preserve for our review his
chal l enge to Suprene Court’s justification charge (see CPL 470.05 [2])
and, in any event, we conclude that “the justification charge, viewed
inits entirety, was a correct statenent of the |law (People v
Hunphrey, 109 AD3d 1173, 1175 [internal quotation marks omtted]; see
Peopl e v Johnson, 103 AD3d 1226, 1226, |v denied 21 NY3d 944; People v
Pol es, 70 AD3d 1402, 1403, |v denied 15 NY3d 808). “Because the court
did not erroneously instruct the jury regarding justification, defense
counsel was not ineffective for failing to object to that charge”
(Johnson, 103 AD3d at 1226; see Hunphrey, 109 AD3d at 1175).

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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PRESENT: CENTRA, J.P., PERADOTTO, CARNI, LINDLEY, AND VALENTINO JJ.

KRI STEN M HEI MBACH, PLAI NTI FF- APPELLANT,
\% MEMORANDUM AND ORDER

STATE FARM | NSURANCE, DEFENDANT- RESPONDENT.

LI PSI TZ GREEN SCI ME CAMBRI A LLP, BUFFALO (JOHN A. COLLI NS OF COUNSEL),
FOR PLAI NTI FF- APPELLANT.

HAGELI N KENT LLC, BUFFALO (JOSEPH A. CANEPA OF COUNSEL), FOR
DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (Tracey A
Banni ster, J.), entered Septenber 13, 2012. The order, anong ot her
things, denied in part the notion of plaintiff to conpel defendant to
produce its entire claimfile and to conpel certain representatives of
def endant to appear for depositions.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified in the exercise of discretion by granting
plaintiff’s notion in its entirety and as nodified the order is
affirmed wi t hout costs.

Menorandum Plaintiff commenced this action to recover
suppl ement ary underinsured notorist (SUM coverage pursuant to an
autonobile liability insurance policy issued by defendant, and
thereafter noved to conpel defendant to produce its entire claimfile
and to conpel representatives of defendant, including the
representative who handled plaintiff’s claim to appear for
depositions. Suprene Court granted the notion only in part but,
substituting our discretion for that of the court, we concl ude that
the notion should be granted inits entirety (see Daniels v Runsey,
111 AD3d 1408, 1409; see generally Andon v 302-304 Mttt St. Assoc., 94
NY2d 740, 745). W therefore nodify the order accordingly. G ven the
scope of the liability and damages issues franed by the pleadi ngs, we
conclude that plaintiff’s request for the entire claimfile was not
pal pably i nmproper and that the disclosure was “material and necessary”
for the prosecution of plaintiff’s action (CPLR 3101 [a]; see
generally Cain v New York Cent. Mut. Fire Ins. Co., 38 AD3d 1344,
1344; G bson v Enconpass Ins. Co., 23 AD3d 1047, 1047-1048).
Furthernore, defendant failed to neet its burden of establishing that
those parts of the claimfile withheld fromdiscovery by the court
contain material that is privileged or otherw se exenpt from di scovery
(see G bson, 23 AD3d at 1048; Bonmbard v Amca Miut. Ins. Co., 11 AD3d
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647, 648). Inasnuch as plaintiff established that defendant’s claim
representative directly responsible for handling plaintiff’s claim
possesses “material and necessary” information regarding the action
(CPLR 3101 [a]), that part of plaintiff’s notion seeking to conpel his
deposition al so shoul d have been granted.

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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PRESENT: CENTRA, J.P., PERADOTTO, CARNI, LINDLEY, AND VALENTINO JJ.

IN THE MATTER OF ROBERT QUI NTANA, PETI TI ONER,
\% MEMORANDUM AND ORDER

CI TY OF BUFFALO, RESPONDENT.

LI PSI TZ GREEN SCI ME CAMBRI A, LLP, BUFFALO (TI MOTHY P. MJRPHY OF
COUNSEL), FOR PETI TI ONER.

TI MOTHY A. BALL, CORPCRATI ON COUNSEL, BUFFALO (MARY B. SCARPI NE OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel I ate Division of the Supreme Court in the Fourth Judici al
Department by order of the Suprene Court, Erie County [Patrick H
NeMoyer, J.], entered April 15, 2013) to annul a determ nation finding
that petitioner was capable of returning to his enploynent as a police
officer in a light-duty capacity.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the amended petition is dism ssed.

Menmorandum  Petitioner conmmenced this CPLR article 78 proceeding
seeking to annul the determnation, following a hearing, that he is
capable of returning to work in a light-duty capacity. Petitioner had
been receiving benefits pursuant to General Muinicipal Law 8 207-c as a
result of injuries that he received in the course of his work as a
police officer. After receipt of an independent nedi cal exam nation
(IME) report indicating that petitioner was able to return to work in
a light-duty capacity, respondent assigned petitioner to work as a
canmera nmonitor in the police video surveillance room

W note at the outset Supreme Court should have transferred the
entire proceeding to this Court, rather than first disposing of
certain contentions of petitioner. The anended petition raises a
substanti al evidence question, and the remaining points nade by
petitioner are not objections that could have term nated the
proceeding within the nmeaning of CPLR 7804 (g) (see Matter of Putnam
Cos. v Shah, 93 AD3d 1315, 1316, |v denied 19 NY3d 811; Matter of
Wnne v Town of Ramapo, 286 AD2d 338, 339). Nonethel ess, because the
record is now before us, we will “treat the proceeding as if it had
been properly transferred here in its entirety” (Wnne, 286 AD2d at
339), and review petitioner’s contentions de novo (see Putnam Cos., 93
AD3d at 1316; Matter of Brunner v Bertoni, 91 AD3d 1100, 1102 n).
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It is well established that “the scope of [a] CPLR article 78
proceedi ng, follow ng an adm nistrative hearing, is limted to review
of the issues raised and addressed in that hearing” (Matter of
Cummi ngs v New York State Dept. of Mdtor Vehs., 87 AD3d 1347, 1348
[internal quotation marks omtted]; see Matter of Vicari v Wng, 244
AD2d 974, 976). Thus, “ ‘[a] petitioner may not raise a new claimin
a proceeding pursuant to CPLR article 78 that was not raised in the
adm ni strative hearing under review " (Matter of Stoughtenger v
Carrion, 72 AD3d 1484, 1486). Here, petitioner raises several
contentions for the first time in his amended petition, including that
the hearing violated his due process rights, and, therefore, those
contentions are not properly before us (see Matter of Mlinsky v New
York State Dept. of Mdtor Vehs., 105 AD3d 960, 960-961; Stoughtenger,
72 AD3d at 1486; Matter of Mugalli v New York State Lig. Auth., 256
AD2d 1116, 1116).

Wth respect to petitioner’s remaining contentions, we concl ude
that the Hearing Officer’s determ nation that petitioner was able to
return to work in a light-duty capacity is supported by substanti al
evi dence (see Matter of Couse v Allegany County, 46 AD3d 1381, 1381-
1382; Matter of Chadha v County of Nassau, 248 AD2d 465, 466; Matter
of Flynn v Pease, 242 AD2d 331, 331-332). *“Substantial evidence
‘means such rel evant proof as a reasonable mnd may accept as adequate
to support a conclusion or ultimate fact” ” (Rainer N. Mttl,

Opht hal nol ogi st, P.C. v New York State Div. of Human Ri ghts, 100 Ny2d
326, 331, quoting 300 Gramatan Ave. Assoc. v State Div. of Human

Ri ghts, 45 Ny2d 176, 180; see Matter of Lundy v City of Oswego, 59
AD3d 954, 955). “A reviewing court in passing upon this question of

| aw may not substitute its own judgnment of the evidence for that of
the adm ni strative agency, but should review the whole record to
determ ne whether there exists a rational basis to support the

fi ndi ngs upon which the agency’s determnation is predicated” (Matter
of Purdy v Kreisberg, 47 Ny2d 354, 358; see Chadha, 248 AD2d at

466- 467) .

Here, there is anple evidence in the record, including expert
medi cal testinony, petitioner’s nedical records, and several |ME
reports, to support the Hearing O ficer’s determ nation that
petitioner was fit to return to work on a light-duty basis (see
Chadha, 248 AD2d at 466; Flynn, 242 AD2d at 332). Al though
petitioner’s primary care physician stated that petitioner was totally
di sabl ed and unable to return to work in any capacity, his progress
notes contain no basis for that opinion aside frompetitioner’s
subj ective conplaints of pain, and he acknow edged that petitioner had
no trouble with activities of daily living, including bathing,
comuni cating, dressing, eating, groomng, or driving. In any event,
“[t]he Hearing O ficer was entitled to weigh the parties’ conflicting
medi cal evidence and to assess the credibility of the w tnesses, and
‘Iwje may not weigh the evidence or reject [the Hearing O ficer’ s]
choi ce where the evidence is conflicting and roomfor a choice
exists’ 7 (Couse, 46 AD3d at 1382, quoting Matter of CUNY-Hostos
Community Coll. v State Human Ri ghts Appeal Bd., 59 NY2d 69, 75; see
Matter of Hill v New York State & Local Retirenent Sys., 295 AD2d 802
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802- 803) .

Contrary to the contention of petitioner, the record reflects
that both respondent’s expert and the Hearing O ficer considered the
specific duties of a canera nonitor and petitioner’s ability to
performthose duties. The police captain who oversees the
surveillance roomtestified in detail about the duties of a canera
nonitor, the camera nonitor job description was received in evidence
at the hearing, and the Hearing O ficer conducted a site visit to the
surveillance room Wth respect to petitioner’s contention that the
Hearing O ficer failed to consider the inpact of petitioner’s
nmedi cations on his ability to performthe duties of a camera nonitor,
we note that petitioner submitted no evidence at the hearing that his
nmedi cations rendered himunable to performthe position at issue (see
Flynn, 242 AD2d at 332). Although respondent’s expert testified that
two of petitioner’s medications could potentially affect al ertness, he
further testified that petitioner had been taking those nmedications
for so long that he did not expect any problens with petitioner’s
ability to performthe duties of a canmera nonitor (see generally id.
at 331-332).

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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PRESENT: SCUDDER, P.J., SMTH, CENTRA, CARNI, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

KEVIN M LON, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALQO, INC., BUFFALO (BARBARA J. DAVIES OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, 111, DI STRICT ATTORNEY, BUFFALO ( DAVI D PANEPI NTO OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Erie County Court (M chael L
D Amico, J.), rendered Septenber 4, 2012. The judgnent convicted
def endant, upon his plea of guilty, of manslaughter in the first
degr ee.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously nodified on the |aw by vacating the sentence and as
nmodi fied the judgnent is affirmed and the matter is remtted to Erie
County Court for the filing of a predicate felony offender statenent
and resentenci ng.

Menorandum  Def endant appeals from a judgnent convicting him
upon his plea of guilty, of manslaughter in the first degree (Penal
Law 8§ 125.20 [1]). W agree with defendant that the waiver of the
right to appeal does not enconpass his challenge to the severity of
the sentence because “[t]he plea colloquy fails to establish that
def endant knowi ngly and intelligently waived [his] right to appeal the
severity of [his] sentence” (People v Maracle, 19 NY3d 925, 927). W
neverthel ess reject defendant’s contention that the sentence is unduly
harsh and severe. W note, however, that the record reflects that
defendant is a predicate felon and thus the People were required to
file a predicate felony offender statement in accordance with CPL
400. 21 and, if appropriate, County Court was required to sentence
def endant as a second fel ony offender (see People v Stubbs, 96 AD3d
1448, 1450, |v denied 19 NY3d 1001). Because we cannot permt an
illegal sentence to stand (see id.), we nodify the judgnent by
vacating the sentence, and we remt the matter to County Court for the
filing of a predicate felony offender statenent and resentencing in
accordance with the law (see id.).

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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KA 12- 02291
PRESENT: SCUDDER, P.J., SM TH, CENTRA, CARNI, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

JIMME L. POAELL, 111, DEFENDANT-APPELLANT.

DAVID J. FARRUG A, PUBLI C DEFENDER, LOCKPCORT (JOSEPH G FRAZI ER OF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL J. VI OLANTE, DI STRI CT ATTORNEY, LOCKPORT (LAURA T. BITTNER OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Niagara County Court (Sara S
Farkas, J.), rendered Novenber 1, 2012. The judgnment convicted
def endant, upon his plea of guilty, of crimnal sexual act in the
third degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of crimnal sexual act in the third degree
(Penal Law 8§ 130.40 [2]). Contrary to defendant’s contention, the
record establishes that he knowi ngly, voluntarily and intelligently
wai ved the right to appeal (see generally People v Lopez, 6 NY3d 248,
256), and that valid waiver forecloses any chall enge by defendant to
the severity of the sentence (see id. at 255; see generally People v
Lococo, 92 Ny2d 825, 827; People v Hidalgo, 91 Ny2d 733, 737).

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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KA 10- 01855
PRESENT: SCUDDER, P.J., SM TH, CENTRA, CARNI, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT
\% ORDER

THOVAS STEWART, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SCCI ETY, SYRACUSE (Pl OTR BANASI AK OF
COUNSEL), FOR DEFENDANT- APPELLANT.

WLLIAM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (JAMES P. MAXWELL
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Onondaga County Court (Jeffrey R
Merrill, A.J.), rendered July 13, 2010. The judgnment convicted
def endant, upon his plea of guilty, of burglary in the third degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

MAURI CE JOHNSQON, DEFENDANT- APPELLANT.

DAVI SON LAW CFFI CE, PLLC, CANANDAI GUA (MARK C. DAVI SON OF COUNSEL),
FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER ( GEOFFREY KAEUPER OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Suprene Court, Monroe County
(Joseph D. Valentino, J.), rendered June 12, 2008. The judgnent
convi cted defendant, upon a nonjury verdict, of crimnal possession of
a weapon in the second degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a nonjury verdict, of crimnal possession of a weapon in the
second degree (Penal Law 8§ 265.03 [3]). Contrary to defendant’s
contention, a Darden hearing was unnecessary to establish probable
cause for his arrest because “there was sufficient evidence at the
suppression hearing to establish probable cause for [the] arrest
i ndependent of the [confidential informant’s] statenents” (People v
Ander son, 104 AD3d 968, 971, |v denied 21 NY3d 1013; see People v
McCul | ough, 104 AD3d 1343, 1344, |v denied 21 NY3d 1017). Two police
officers testified that they observed the muffler dragging fromthe
vehicle in which defendant was a passenger, which justified their stop
of the vehicle (see People v Robinson, 97 Ny2d 341, 349; People v
Bi ni on, 100 AD3d 1514, 1515, |v denied 21 NY3d 911). Wthin seconds
after defendant exited the vehicle, one of the officers observed a gun
in plain view on the floor of the passenger side where defendant had
been seated, which provided probable cause for defendant’s arrest (see
Peopl e v Col ey, 286 AD2d 963, 964, |v denied 97 Ny2d 728).

We reject defendant’s contention that he was denied the right to
counsel when Supreme Court refused to relieve defendant’s assi gned
counsel and to assign new counsel before trial. “Throughout the[]
proceedi ngs, defendant had four separate attorneys assigned to
represent him He was not satisfied with any of them and sought to
have each replaced. The court properly denied defendant’s request to
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appoint a fifth attorney inasnmuch as defendant did not present good
cause for a substitution of counsel” (People v DePounceau, 96 AD3d
1345, 1346, |v denied 19 NY3d 1025). As he had done with his three
previ ous attorneys, defendant raised only general conplaints about his
fourth assigned attorney, and therefore failed to “nmake specific
factual allegations of serious conplaints about counsel” sufficient to
trigger the requisite mnimal inquiry (People v Porto, 16 NY3d 93, 99-
100) .

| nasmuch as the court “conducted the requisite searching inquiry
to insure that defendant’s request to proceed pro se was acconpani ed
by a know ng, voluntary and intelligent waiver of the right to
counsel” (DePounceau, 96 AD3d at 1347 [internal quotation marks
omtted]), we reject defendant’s further contention that he was denied
the right to counsel when he proceeded pro se at his suppression and
predi cate felony hearings, and at sentencing. Wen defendant, “ ‘who
was not totally unfamliar with crimnal procedure, so determ nedly
and so unequivocally insisted on rejecting counsel and proceeding [pro
se], the court had no recourse but to permt himto do so’ ” (id. at
1346, quoting People v Medina, 44 Ny2d 199, 209).

Def endant failed to preserve for our review his contention that
the court’s adverse inference charge “was an insufficient sanction for
the . . . loss of [photographs of the gun and the exterior of the
vehicle] by the police,” inasmuch as he made no request for any other
remedy after the court agreed to give the adverse inference charge
(Peopl e v Anonynous, 38 AD3d 438, 439, |v denied 8 NY3d 981). W
decline to exercise our power to review defendant’s contention as a
matter of discretion in the interest of justice (see CPL 470.15 [ 6]
[a]). Contrary to defendant’s further contention, defense counsel was
not ineffective in failing to request a nore severe sanction. |ndeed,
“Ti]t is well settled that defense counsel cannot be deened
ineffective for failing to ‘make a notion or argunent that has little
or no chance of success’ ” (People v Noguel, 93 AD3d 1319, 1320, |v
deni ed 19 Ny3d 965, quoting People v Stultz, 2 NY3d 277, 287, rearg
deni ed 3 NY3d 702).

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

EVERTON H BBERT, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (DAVID R JUERCENS OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER ( AMANDA L. DREHER OF
COUNSEL), FOR RESPONDENT.

Appeal from a resentence of the Suprene Court, Monroe County
(Joseph D. Valentino, J.), rendered August 29, 2011. Defendant was
resent enced upon his conviction of nurder in the second degree and
crim nal possession of a weapon in the second degree.

It is hereby ORDERED that the resentence so appealed fromis
unani mously affirmed.

Menorandum  Def endant appeals froma resentence upon his
conviction, in 2000, of murder in the second degree (Penal Law 8
125.25 [1]) and crim nal possession of a weapon in the second degree
(8 265.03 [fornmer (2)]). It is undisputed that, at the tine of his
plea of guilty to those crines, Suprenme Court (Mark, J.) failed to
advi se defendant that he was subject to a period of postrel ease
supervision (PRS) with respect to the count of crimnal possession of
a weapon. Suprene Court (Valentino, J.) was alerted to the error
pursuant to Correction Law 8 601-d and, with the consent of the
Peopl e, resentenced defendant pursuant to Penal Law 8§ 70.85 to the
bar gai ned-for determ nate termof 15 years of inprisonnment w thout PRS
to run concurrently with the indeterm nate term of inprisonnent
i mposed on the murder count. Defendant failed to preserve for our
review his present contention that Penal Law 8 70.85 is
unconstitutional (see CPL 470.05 [2]) and, in any event, his
contention is not properly before us because he failed to provide
notice to the Attorney General of his challenge to the
constitutionality of the statute (see CPLR 1012 [b]; Executive Law 8§
71 [3]; see generally People v WIlianms, 82 AD3d 1576, 1578, |v denied
17 NY3d 810). We neverthel ess note that the Court of Appeals has
determ ned that “section 70.85 is a constitutionally perm ssible
| egi slative renedy for the defectiveness of the plea” (People v
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Pignataro, __ Ny3d , ____ [Dec. 12, 2013]).

Entered: February 7, 2014 Frances E. Cafarell
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

v

KA 08-01206
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CHRI STOPHER E. WALKER, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JAMES ECKERT OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER ( NANCY G LLI GAN OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Suprene Court, Monroe County
(Joseph D. Valentino, J.), rendered April 4, 2008. The judgnent
convi cted defendant, upon a jury verdict, of manslaughter in the first
degr ee.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Menorandum  On appeal froma judgnment convicting himupon a jury
verdi ct of manslaughter in the first degree (Penal Law § 125.20 [1]),
def endant contends that Supreme Court’s justification instruction to
the jury was inproper with respect to the “initial aggressor” |anguage
used therein. Initially, we reject the People s contention that
defendant failed to preserve his contention for our review
“Regar dl ess of whether defendant’s objection to the testinony was
sufficiently explicit, the trial court, in response to defendant’s
protest, ‘expressly decided the question raised on appeal,’” ” and
defendant’s contention thus is preserved for our review (People v

Smth, _ Ny3dd _ ,  [Dec. 17, 2013], quoting CPL 470.05 [2]; see
Peopl e v Eduardo, 11 NY3d 484, 493). W agree with the Peopl e,
however, that defendant’s contention |acks nerit. It is well settled

that, upon a defendant’s request, “a court must charge the jury on any
cl ai med defense that is supported by a reasonabl e view of the

evi dence[,] which the court nust assess in the |ight nost favorable to
t he defendant” (People v Taylor, 80 Ny2d 1, 12). The use of the
“initial aggressor” |anguage is warranted where, as here, there is an
i ssue of fact whether defendant was the first person to use deadly
physi cal force in the encounter (see People v McWIIians, 48 AD3d
1266, 1267, |v denied 10 NY3d 961; People v Daniel, 35 AD3d 877, 878,
v denied 8 NY3d 945). Wth that | anguage, “the court’s justification
charge adequately conveyed to the jury that defendant could be
justified in the use of deadly physical force to defend hinmself [or
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anot her] agai nst deadly physical force initiated by” the victim
(MW I lians, 48 AD3d at 1267; see People v Hunphrey, 109 AD3d 1173,
1174-1175). Furthernore, the court’s justification instruction,
viewed as a whole, properly stated “the material |egal principles
applicable to the particul ar case, and, so far as practicable,

expl ain[ed] the application of the law to the facts” (CPL 300.10 [2];
see People v Drake, 7 NY3d 28, 33-34). Thus, “ ‘the jury, hearing the
whol e charge, would gather fromits |l anguage the correct rules [that]
shoul d be applied in arriving at [a] decision” ” (Drake, 7 NY3d at 34,
see Peopl e v Johnson, 103 AD3d 1226, 1226, |v denied 21 NY3d 944).

W reject defendant’s further contention that, in response to a
jury question, the court erred in providing an expanded definition of
intent with respect to, inter alia, the original charge of murder in
t he second degree (Penal Law 8§ 125.25 [1]) and the mansl aughter charge
of which he was convicted. Wen presented with a jury question, the
court is obligated to provide a neani ngful response pursuant to CPL
310. 30 (see People v Kadarko, 14 Ny3d 426, 429), and the court did so
here. Defendant’s contention that the court’s instruction unfairly
hi ghl i ght ed evi dence unfavorable to his defense is not supported by
the record. Mdreover, the court did not by its suppl enental
i nstruction change the prem se upon whi ch defendant’s summati on was
based, inasnmuch as defendant’s intent was at issue throughout the
trial (cf. People v Greene, 75 NY2d 875, 876-877). Defendant thus
“was not denied an effective summation by reason of the court’s charge
on the issue of” defendant’s intent (People v Dew ndt, 156 AD2d 706,
708, |v denied 76 Ny2d 733).

Def endant further contends that the verdict is against the weight
of the evidence. Based upon our independent review of the evidence
pursuant to CPL 470.15 (5), and viewing the evidence in light of the
el enents of the crinme of manslaughter in the first degree as charged
to the jury (see People v Danielson, 9 NY3d 342, 349), we are
satisfied that the verdict is not contrary to the weight of the
evi dence (see People v Bl eakley, 69 NY2d 490, 495).

The sentence is not unduly harsh or severe. W have considered
def endant’ s renmai ni ng contentions and concl ude that they are w thout
merit.

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

MARLO L. COLLIER, ALSO KNOMWN AS “KI LLER,”
DEFENDANT- APPELLANT.

MJULDOON & GETZ, ROCHESTER (JON P. CETZ OF COUNSEL), FOR
DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRICT ATTORNEY, ROCHESTER ( GEOFFREY KAEUPER OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Suprene Court, Monroe County
(Francis A Affronti, J.), rendered January 9, 2007. The judgnent
convi cted defendant, upon a jury verdict, of nurder in the second
degree, robbery in the first degree, kidnapping in the second degree
and assault in the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously reversed on the law and a new trial is granted.

Menmor andum  Def endant appeal s from a judgnent convicting him
upon a jury verdict of nmurder in the second degree (Penal Law 8§ 125.25
[3]), robbery in the first degree (8 160.15 [2]), kidnapping in the
second degree (8 135.20), and assault in the second degree (8§ 120.05
[2]). Defendant failed to preserve for our review his contention that
the evidence is legally insufficient to establish his identity as one
of the perpetrators of the offenses inasnmuch as he nade only a general
motion for a trial order of dism ssal (see People v Gray, 86 Ny2d 10,
19). Contrary to defendant’s further contention, view ng the evidence
inlight of the elenents of the crimes as charged to the jury (see
Peopl e v Dani el son, 9 NY3d 342, 349), we conclude that the verdict is
not agai nst the wei ght of the evidence (see generally People v
Bl eakl ey, 69 Ny2d 490, 495).

We agree with defendant, however, that he was deprived of a fair
trial by references to his nicknanme, “Killer,” nmade by two prosecution
wi t nesses and by the prosecutor five tines during sunmation. To the
extent that this issue is not preserved for our review (see People v
Caver, 302 AD2d 604, 604, |v denied 99 NY2d 653), we agree with
def endant that he was deprived of effective assistance of counsel
based on defense counsel’s failure to object when the prosecutor
elicited that testinony and made those remarks on summati on (see
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Peopl e v Webb, 90 AD3d 1563, 1564-1565, amended on rearg 92 AD3d
1268). The references to defendant’s nicknane were highly prejudicial
and had mnimal, if any, probative value inasnuch as the w tnesses
knew def endant by his given nane (see id. at 1565; People v Santi ago,
255 AD2d 63, 66, |v denied 94 NY2d 829; cf. People v Tolliver, 93 AD3d
1150, 1150-1151, Iv denied 19 NY3d 968). At one point during his
summat i on, the prosecutor remarked that “[o]n the street [defendant]
has anot her nicknane, it is Killer. There's a reason for that.” In
doi ng so, the prosecutor was inproperly urging the jurors to “consider
def endant’ s ni cknane as evidence that he [commtted nurder]” (Webb, 90
AD3d at 1565).

We further agree with defendant that reversal is warranted based
on Suprene Court’s dismissal of the first jury panel. The first jury
panel of approximately 36 people were sworn, and the court called 14
prospective jurors to be seated in the jury box. The court asked
prelimnary questions and, as the court excused certain prospective
jurors based on inconvenience or hardship, the court would seat
anot her prospective juror in the jury box. After the court excused
approximately 10 prospective jurors, defense counsel inforned the
court that he was “concerned about the fact that the [c]ourt [wa]s
frustrated with the excuses,” and was “afraid of the spi[ll]-over
effect to the other [prospective] jurors sitting there[, who may]

be nore defensive than they should be and nore disdai nful of the
fact that they [we]re being kept” there. The court did not agree with
def ense counsel that the prospective jurors had been angered by its
comments, but asked whet her defense counsel wanted the court to
di scharge the entire panel. Although defense counsel repeatedly
answered no, the court discharged the panel. That was error.

Were, as here, a jury panel is “properly drawn and sworn to
answer questions truthfully, there nust be | egal cause or a perenptory
chal l enge to exclude a [prospective] juror” (People v Thorpe, 223 AD2d
739, 740, |v denied 88 NY2d 1025; see CPL 270.05 [2]). By disn ssing
the entire jury panel w thout questioning the ability of the
i ndi vi dual prospective jurors to be fair and inpartial (see generally
People v Wlls, 7 Ny3d 51, 59-60), the court deprived defendant of a
jury chosen “at randomfroma fair cross-section of the community”
(Judiciary Law 8 500; see CPL 270.05 [2]; People v Roblee, 70 AD3d
225, 228-230).

In light of our determ nation, we do not address defendant’s
remai ni ng contentions.

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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JEFFREY THOVAS, DEFENDANT- APPELLANT.

TREVETT CRI STO SALZER & ANDOLI NA P.C., ROCHESTER (ERIC M DOLAN OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER ( MATTHEW DUNHAM OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Suprene Court, Monroe County
(Joseph D. Valentino, J.), rendered April 14, 2010. The judgnent
convi cted defendant, upon a jury verdict, of crimnal possession of a
weapon in the second degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Menorandum  On appeal froma judgnment convicting himupon a jury
verdict of crimnal possession of a weapon in the second degree (Penal
Law 8§ 265.03 [3]), defendant contends that there was evidence that he
possessed both a revolver and a pistol and thus that he may have been
convicted of an unindicted of fense. “Because defendant’s right to be
tried and convicted of only those crines charged in the indictnment is
fundanment al and nonwai vabl e, we reach this issue despite the fact that
it is unpreserved” (People v McNab, 167 AD2d 858, 858). W
neverthel ess reject defendant’s contention. Defendant was charged
W th possessing “a | oaded pistol and/or revolver.” Prosecution
wi tnesses testified that defendant fired at the victimw th a revol ver
in one hand and a pistol in the other, and that the victimdied froma
gunshot wound to the chest froma .38 caliber revolver. The
prosecution al so presented as evidence defendant’s statenent to the
police wherein he admtted that he possessed a 9 mllinmeter pistol but
deni ed that he possessed a revolver. Defendant presented testinony
that he did not have a weapon. There was no evidence that defendant
possessed nore than two | oaded weapons (cf. People v Ball, 57 AD3d
1444, 1445, |v denied 12 NY3d 755), or that he possessed a weapon of a
type different fromthe weapons alleged in the indictnment. W
t herefore conclude that the jury did not convict himof an unindicted
crime and that the prosecution did not usurp the authority of the
grand jury to determne the charges (cf. id.; MNab, 167 AD2d at 858).
Here, the indictnment gave defendant the requisite notice of the charge
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against him(cf. Ball, 57 AD3d at 1445; MNab, 167 AD2d at 858), to
enable himto prepare a defense (see generally People v Grega, 72 Ny2d
489, 495-496).

Def endant also inplicitly contends that the indictnent is
facially duplicitous because it charges two offenses in one count (see
generally CPL 200.30 [1]; People v Bauman, 12 Ny3d 152, 154-155), and
thus that reversal is required because the verdict may not have been
unani nous with respect to which weapon or weapons he possessed.

Def endant failed to preserve that contention for our review, however,
i nasmuch as he did not challenge the indictnment as duplicitous within
45 days of his arraignnent on the indictnent (see CPL 255.20 [1];
People v Brown, 82 AD3d 1698, 1700, |Iv denied 17 NY3d 792). In any
event, we reject defendant’s contention. Here, “[t]here was no
violation of the requirenent of a unani nous verdict, since the single
count of second-degree weapon possession had a single factual basis,
that is, the People’s theory that, in a brief, continuing incident,

defendant . . . possessed [one or two | oaded weapons] as part of a .
. crimnal enterprise” (People v Jones, 64 AD3d 427, 428, |v denied 13
NY3d 797; cf. Bauman, 12 NY3d at 155). “ ‘Plainly there is no general

requi renent that the jury reach agreenent on the prelimnary factua

i ssues which underlie the verdict’ ” (People v Mateo, 2 NY3d 383, 408,
cert denied 542 US 946, quoting Schad v Arizona, 501 US 624, 632, reh
deni ed 501 US 1277), i.e., which particul ar | oaded weapon or weapons
def endant possessed. Indeed, “the jury need not necessarily concur in
a single view of the transaction, in order to reach a verdict

‘I1]f the conclusion may be justified upon [nore than one]
interpretation[] of the evidence, the verdict cannot be inpeached by
showi ng that a part of the jury proceeded upon one interpretation and
part upon the other’ ” (id. at 408 n 13, quoting People v Sullivan,
173 NY 122, 127).

Finally, we reject defendant’s challenge to the severity of the
sent ence.

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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STACEY L. WLLI AV5, DEFENDANT- APPELLANT.

THE ABBATOY LAWFIRM PLLC, ROCHESTER (DAVID M ABBATOY, JR, OF
COUNSEL), FOR DEFENDANT- APPELLANT.

LAVWRENCE FRI EDVAN, DI STRI CT ATTORNEY, BATAVIA (WLLIAM G ZICKL OF
COUNSEL), FOR RESPONDENT.

Appeal from an order of the Genesee County Court (Robert C.
Noonan, J.), dated May 23, 2012. The order directed defendant to pay
restitution to the victins of two burglaries.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirnmed.

Menmor andum  Def endant appeals froman order directing himto pay
restitution to the victins of two burglaries. On a prior appeal, we
concl uded that County Court had inproperly delegated its
responsibility to conduct a restitution hearing to its court attorney
(People v Wllians, 64 AD3d 1136, 1137). W therefore nodified the
order by vacating the anmount of restitution ordered, and we remtted
the matter for a new hearing to determ ne the anount of restitution in
conpliance with Penal Law 8 60.27 (id.). The only evidence presented
by the People at the hearing on remttal was the transcript of the
heari ng previously conducted by the court attorney in 2006. Despite
the court’s error in delegating its responsibility to the court
attorney in 2006, we neverthel ess conclude that the transcript of the
sworn testinony of the victins taken nearly six years earlier, which
was subject to cross-exam nation, constitutes “rel evant evidence” (CPL
400.30 [4]). The statute expressly provides that rel evant evidence
may be received “regardless of its adm ssibility under the
exclusionary rules of evidence” (id.; see People v Tzitzikalakis, 8
NY3d 217, 221; People v Wlson, 108 AD3d 1011, 1013-1014). W further
conclude that, contrary to defendant’s contention, the court properly
determ ned that the People established the out-of-pocket |osses of the
respective victins by the requisite preponderance of the evidence (see
general ly Tzitzikal akis, 8 NY3d at 221; People v Horne, 97 NY2d 404,
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410- 411) .

Entered: February 7, 2014 Frances E. Cafarell
Clerk of the Court
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TI MOTHY WOOD, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (DAVID R JUERCENS OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (NI COLE M FANTI GROSSI OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Suprene Court, Monroe County
(Joseph D. Vvalentino, J.), rendered February 16, 2010. The judgnent
convi cted defendant, upon his plea of guilty, of assault in the second
degr ee.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Menorandum  On appeal froma judgnment convicting himupon his
plea of guilty of assault in the second degree (Penal Law 8 120.05
[3]), defendant contends that Suprene Court violated CPL 530.13
(former [4] [a]) by issuing an order of protection in favor of a
person who was neither a victimof nor a witness to the crinme of which
he was convicted. Defendant failed to preserve his contention for our
review (see People v Nieves, 2 Ny3d 310, 316-317; People v Brown, 96
AD3d 1561, 1563, |v denied 19 NY3d 1024; People v Kul yeshie, 71 AD3d
1478, 1479, |lv denied 14 NY3d 889), and we decline to exercise our
power to reviewit as a matter of discretion in the interest of
justice (see CPL 470.15 [6] [a]). Contrary to defendant’s further

contention, this case does not fall within the “ ‘narrow exception to
the preservation rule’ . . . where a court exceeds its powers and
i nposes a sentence that is illegal in a respect that is readily

discernible fromthe trial record” (N eves, 2 NY3d at 315).

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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TOMWN OF JERUSALEM DEFENDANT- APPELLANT.

PETRONE & PETRONE, P.C., WLLIAVSBVI LLE, CONGDON, FLAHERTY,
O CALLAGHAN, REID, DONLON, TRAVIS & FI SHLI NGER, UNI ONDALE ( CHRI STI NE
GASSER OF COUNSEL), FOR DEFENDANT- APPELLANT.

HALL AND KARZ, CANANDAI GUA (PETER ROLPH OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Yates County (Dennis
F. Bender, A . J.), entered Septenber 4, 2012 in a personal injury
action. The order denied defendant’s notion for sumary judgnent
di sm ssing the conplaint.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the notion is granted,
and the conplaint is dismssed.

Menorandum Plaintiff comenced this action seeking damages for
injuries she allegedly sustained when her right leg fell into a hole
on the shoul der of the gravel road | ocated approximtely 75 to 100
feet south of the driveway to her residence. At the tinme of the
accident, plaintiff was watching defendant’s hi ghway crew cl ean out
the ditches around the area of a culvert that was going to be repl aced
the foll owi ng week. According to plaintiff, the gravel along the edge
of the road where she was wal ki ng suddenly gave way and caused her to
slide down the road into a hole. Suprene Court erred in denying
defendant’s notion for sunmary judgnment di sm ssing the conplaint.

Def endant met its burden by establishing that it did not receive prior
witten notice of the dangerous condition as required by its local |aw
(see Winfeld v J. Robert Roth Assoc. [appeal No. 2], 177 AD2d 977,
978). The burden thus shifted to plaintiff “to denonstrate the
applicability of one of two recogni zed exceptions to the rule—that the
muni ci pality affirmatively created the defect through an act of
negligence or that a special use resulted in a special benefit to the
| ocality” (Yarborough v City of New York, 10 NY3d 726, 728, citing
Amabile v City of Buffalo, 93 NYy2d 471, 474). As limted by her brief
on appeal, plaintiff contends only that defendant had actual notice of
the al |l egedly dangerous condition, thus abandoni ng her contention
before the court that defendant created the condition (see Glbert v
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Evangel i cal Lutheran Church in Am, 43 AD3d 1287, 1288, |v denied 9
NY3d 815; see generally G esinski v Town of Aurora, 202 AD2d 984,
984). However, contrary to the contention of plaintiff and the
court’s determ nation, actual notice of a defect is not an exception
to the prior witten notice requirenent (see Mnewv Cty of New York,
106 AD3d 1060, 1061-1062; Palo v Town of Fallsburg, 101 AD3d 1400,
1401, Iv denied 20 NY3d 862; Rile v Gty of Syracuse, 56 AD3d 1270,
1271; OCswald v City of N agara Falls, 13 AD3d 1155, 1157).

Entered: February 7, 2014 Frances E. Cafarell
Clerk of the Court
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BRENT M PHELPS, DEFENDANT- RESPONDENT.

GREENE & REID, PLLC, SYRACUSE (EUGENE W LANE OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

GORI'S & O SULLI VAN, LLC, CAZENOVIA (MARK D. GORI'S OF COUNSEL), FOR
DEFENDANT- RESPONDENT.

Appeal from a judgment of the Suprene Court, Jefferson County
(Hugh A. Glbert, J.), entered October 4, 2012 in a personal injury
action. The judgnent, inter alia, ordered that a judgnent of no cause
of action be entered.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously reversed on the | aw wi thout costs and a new trial is
gr ant ed.

Menorandum Plaintiff comenced this action seeking danages for
injuries he sustained while attenpting to avoid a collision between
the notorcycle he was driving and the vehicle driven by defendant.
Suprene Court denied plaintiff’s notion for a directed verdict at the
cl ose of his proof and, following the jury's verdict of no cause of
action, the court denied plaintiff’s posttrial notion to set aside the
verdi ct as against the weight of the evidence.

W reject plaintiff’s contention that the court erred in denying
his notion for a directed verdict on the issue of defendant’s
negligence. Viewing the evidence in the |light nost favorable to the
nonnovi ng party, as we nust, we conclude that the court properly
determ ned that there was a “rational process by which the fact trier
could base a finding in favor of [defendant]” (Szczerbiak v Pilat, 90
NY2d 553, 556; see Bennice v Randall, 71 AD3d 1454, 1455).

We agree with plaintiff, however, that the court erred in denying
his request to instruct the jury pursuant to Vehicle and Traffic Law 8§
1142 (a), and we therefore reverse the judgnent and grant a new trial.
Pursuant to that section, defendant was obligated to yield the right-
of -way “to any vehicle which has entered the intersection from anot her
hi ghway or which is approaching so closely on said highway as to
constitute an i mMmedi ate hazard during the time when such driver is
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nmovi ng across or within the intersection” (id.; see PJI 2:80). The
acci dent here occurred at an intersection, and the jury should have
been instructed on the statutory standard of care in determ ning
whet her defendant failed to yield the right-of-way and thus was
negligent (see Doyle v din’s Leasing Corp., 73 AD2d 634, 635).

Entered: February 7, 2014 Frances E. Cafarell
Clerk of the Court
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PRESENT: SCUDDER, P.J., SM TH, CENTRA, CARNI, AND WHALEN, JJ.

BECKER- MANNI NG, | NC., PLAI NTI FF- APPELLANT,
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COMVON COUNCI L OF A TY OF UTI CA, PLANNI NG BOARD
OF A TY OF UTICA ZON NG BOARD OF APPEALS OF CITY
OF UTI CA AND BENDERSON DEVELOPMENT COVPANY, | NC.,
DEFENDANTS- RESPONDENTS.

RI CHARD E. KAPLAN, UTICA, FOR PLAI NTI FF- APPELLANT.

MARK CURLEY, CORPORATI ON COUNSEL, UTICA (WLLIAMM BORRILL OF
COUNSEL), FOR DEFENDANTS- RESPONDENTS COMMON COUNCI L OF CI TY OF UTI CA
PLANNI NG BOARD OF CI TY OF UTI CA AND ZONI NG BOARD OF APPEALS CF CITY OF

url CA

VWH TEMAN OSTERVAN & HANNA LLP, ALBANY (JOHN J. HENRY OF COUNSEL), FOR
DEFENDANT- RESPONDENT BENDERSON DEVELOPMENT COMPANY, | NC

Appeal from an order and judgnent (one paper) of the Suprene
Court, Oneida County (Bernadette T. Cark, J.), entered February 6
2013. The order and judgnent granted defendants’ notions to dismss
t he conpl ai nt.

It is hereby ORDERED that the order and judgnent so appeal ed from
is unaninmously affirnmed with costs.

Menorandum In this action seeking a judgnent declaring that
plaintiff’s two parcels of property were zoned two-fanmily residential,
plaintiff appeals froman order and judgnent that dism ssed the
conplaint. Suprenme Court granted defendants’ notions to dism ss the
conpl aint upon determning, inter alia, that no justiciable
controversy was presented because the nunicipal defendants conceded
that plaintiff’s parcels were indeed zoned two-famly residential.
“Pursuant to CPLR 3001, . . . [Sluprene [Clourt may render a
declaratory judgnent . . . as to the rights and other | egal relations
of the parties to a justiciable controversy. A declaratory judgnent
action thus requires an actual controversy between genui ne disputants
with a stake in the outconme, and may not be used as a vehicle for an
advi sory opi nion” (Matter of Geen Thunb Lawn Care, Inc. v |wanow cz,
107 AD3d 1402, 1405 [internal quotation marks omtted]). Plaintiff in
its main brief does not challenge that determ nation by the court and
thus, having failed to present any argunent with respect to that
di spositive determnation, plaintiff is deened to have abandoned any
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contentions with respect to its propriety (see Ci esinski v Town of
Aurora, 202 AD2d 984, 984). W note that, insofar as plaintiff’'s
reply brief may be read to contend that the action presents a
justiciable controversy, it is well settled that a contention raised
for the first time in a reply brief is not properly before us (see
Stubbs v Capellini, 108 AD3d 1057, 1059; Turner v Canale, 15 AD3d 960,
961, |v denied 5 NY3d 702).

In addition to determning that no justiciable controversy was
presented, the court also determined that the action was tine-barred,
an alternative dispositive determnation. Plaintiff contends that the
court erred in that respect because the municipal defendants failed to
conduct a review pursuant to the State Environnental Quality Review
Act ([ SEQRA] ECL art 8) prior to enacting the |legislation that rezoned
the parcels at issue, and the statute of |[imtations does not begin to
run in such a case until the review is undertaken. That contention is
wi thout merit. “The Court of Appeals has consistently stated that in
a proceeding alleging a SEQRA violation in the enactnent of
| egi sl ation, the challenge nust be commenced within four nonths of the
date of its enactnment” (Beneke v Town of Santa Clara, 36 AD3d 1195,
1197, |Iv dism ssed 8 Ny3d 938, citing Matter of Eadie v Town Bd. of
Town of N. G eenbush, 7 NY3d 306, 316-317 and Matter of Save the Pine
Bush v Gty of Al bany, 70 Ny2d 193, 202-203). Like the Second
Departnent, we have found “no reported case where any period | onger
than the four-nonth statute of limtations of CPLR 217 has been
applied to SEQRA chal |l enges” (Matter of Dandomar Co., LLC v Town of
Pl easant Val. Town Bd., 86 AD3d 83, 94). Furthernore, “[t]o the
extent that any of plaintiff’s causes of action emanating fromthis
i ssue could properly fall under a declaratory judgnent action, those
i ssues would be tine-barred as well” (Beneke, 36 AD3d at 1197).

| nasnmuch as plaintiff presented no argunent with respect to the
court’s determ nation that there was no justiciable controversy and
failed to cite or discuss the |aw applicable to the court’s
alternative determnation that the action was tinme-barred, we affirm
with costs.

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

18

CA 13-00759
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LI NDA SI NN, | NDI VI DUALLY AND AS
ADM NI STRATRI X OF THE ESTATE OF PAUL R
SI NNI', DECEASED, CLAI MANT- RESPONDENT,

Vv

STATE OF NEW YORK, DEFENDANT- APPELLANT.
(CLAIM NO. 114038.)

ORDER

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (JULIE M SHERI DAN OF

COUNSEL), FOR DEFENDANT- APPELLANT.

ALEXANDER & CATALANO, LLC, ROCHESTER (Tl MOTHY R. MANDRONI CO OF
COUNSEL), FOR CLAI MANT- RESPONDENT.

Appeal from an order of the Court of Cains (D ane L.

Fitzpatrick, J.), entered July 10, 2012. The order deni ed defendant’s

nmotion for summary judgnment dismissing claimant’s claim

It is hereby ORDERED that the order so appealed fromis

unani nously affirmed wi thout costs for reasons stated in the decision

at the Court of d ains.

Entered: February 7, 2014 Frances E. Cafarell
Clerk of the Court
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PRESENT: SCUDDER, P.J., SM TH, CENTRA, CARNI, AND WHALEN, JJ.

LORI PI LATO, PLAI NTI FF- APPELLANT,
\% ORDER

ERI E COUNTY MEDI CAL CENTER AND ALLPRO
PARKI NG LLC, DEFENDANTS- RESPONDENTS.

TRONOLONE & SURGALLA, P.C., BUFFALO LAW OFFI CE OF GERARD A. STRAUSS,
HAMBURG ( CERARD A. STRAUSS OF COUNSEL), FOR PLAI NTI FF- APPELLANT.

LAW OFFI CE OF LAURIE G OGDEN, BUFFALO (DANI EL J. CAFFREY OF COUNSEL),
FOR DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprene Court, Erie County (Deborah
A. Chines, J.), entered Decenber 26, 2012 in a personal injury action.
The order granted defendants’ notion for summary judgnment di sm ssing
t he conpl ai nt.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Entered: February 7, 2014 Frances E. Cafarell
Clerk of the Court
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CA 13-01338
PRESENT: SCUDDER, P.J., SM TH, CENTRA, CARNI, AND WHALEN, JJ.

621 PAYNE AVENUE, LLC, PLAI NTI FF- RESPONDENT,
\% MEMORANDUM AND ORDER
UNI ON FREE SCHOOL DI STRICT NO 1 OF NORTH

TONAWANDA, ALSO KNOMWN AS NORTH TONAWANDA CI TY
SCHOCL DI STRI CT, DEFENDANT- APPELLANT.

BOND, SCHOENECK & KI NG PLLC, BUFFALO (STEPHEN A. SHARKEY OF COUNSEL),
FOR DEFENDANT- APPELLANT.

UNDERBERG & KESSLER LLP, BUFFALO ( THOVAS F. KNAB OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Niagara County (Frank
Caruso, J.), entered January 31, 2013. The order, anong ot her things,
deni ed defendant’s notion for summary judgnment dism ssing the second
anmended conpl ai nt.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the |aw by granting defendant’s notion and
di sm ssing the second anended conpl aint and as nodified the order is
affirmed w t hout costs.

Menorandum We agree with defendant that Supreme Court erred in
denying its notion for sunmary judgnment di sm ssing the second anended
conplaint. W therefore nodify the order accordingly. Initially, we
note that plaintiff’s causes of action sound in contract and not tort
because no “legal duty independent of the contract itself has
[al | egedl y] been violated” (dark-Fitzpatrick, Inc. v Long Is. RR
Co., 70 Ny2d 382, 389), and thus Education Law 8 3813 (1) applies to
this action. Next, we agree wth defendant that plaintiff did not
conply with the requirenents of that section, inasmuch as plaintiff
failed to present the requisite witten verified claim®“ ' to the
governing body of [the] district or school’” . . . as required by the
cl ear |l anguage” of the statute, and that failure “is a fatal defect
mandati ng di sm ssal of this action” (Parochial Bus Sys. v Board of
Educ. of City of N Y., 60 Ny2d 539, 548). Here, it is undisputed that
plaintiff served the claimby certified mail upon defendant’s then-
attorney, who is not a nenber of defendant’s “governing body” pursuant
to Education Law 8§ 3813 (1).

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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KA 12-02147
PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, SCONIERS, AND VALENTINO, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER
CHARLES J. ANDERSON, ALSO KNOMWN AS CHARLES

ANDERSQN, ALSO KNOWN AS CHARLES JAMES ANDERSON,
DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU CF BUFFALO, I NC., BUFFALO (SUSAN C. M NI STERO OF
COUNSEL), FOR DEFENDANT- APPELLANT.

LAWRENCE FRI EDMAN, DI STRICT ATTORNEY, BATAVIA (WLLIAM G ZI CKL OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Genesee County Court (Robert C
Noonan, J.), rendered October 31, 2012. The judgnment convicted
def endant, upon his plea of guilty, of sexual abuse in the first
degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of sexual abuse in the first degree (Penal Law
§ 130.65 [1]). Contrary to defendant’s contention, the record
est abli shes that he knowi ngly, voluntarily and intelligently wai ved
the right to appeal (see generally People v Lopez, 6 NY3d 248, 256),
and that valid waiver forecloses any chall enge by defendant to the
severity of the sentence (see id. at 255; see generally People v
Lococo, 92 Ny2d 825, 827; People v Hidalgo, 91 Ny2d 733, 737).

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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KA 12-00163
PRESENT: SM TH, J.P., PERADOTTO LINDLEY, SCONI ERS, AND VALENTINO, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

TARI Q R B., DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALQO, INC., BUFFALO (BARBARA J. DAVIES OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, 111, DI STRICT ATTORNEY, BUFFALO ( MATTHEW B. POWAERS OF
COUNSEL), FOR RESPONDENT.

Appeal from an adjudication of the Erie County Court (Sheila A
D Tullio, J.), rendered Decenber 20, 2011. The adjudication revoked
defendant’ s sentence of probation and inposed a sentence of
i npri sonnent .

It is hereby ORDERED t hat the adjudication so appealed fromis
unani mously affirmed.

Entered: February 7, 2014 Frances E. Cafarell
Clerk of the Court
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KA 12- 02066
PRESENT: SM TH, J.P., PERADOTTO LINDLEY, SCONI ERS, AND VALENTINO, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

STANLEY A. BROWN, DEFENDANT- APPELLANT.

DAVI SON LAW CFFI CE PLLC, CANANDAI GUA (MARK C. DAVI SON OF COUNSEL), FOR
DEFENDANT- APPELLANT.

CI NDY F. | NTSCHERT, DI STRICT ATTORNEY, WATERTOMN, FOR RESPONDENT.

Appeal from an order of the Jefferson County Court (KimH.
Martusewi cz, J.), dated Cctober 19, 2012. The order determ ned that
defendant is a level three risk pursuant to the Sex O fender
Regi stration Act.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Entered: February 7, 2014 Frances E. Cafarell
Clerk of the Court
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KA 11-01047
PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, SCONIERS, AND VALENTINO, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

| SAl AH MCCOY, DEFENDANT- APPELLANT.

LEANNE LAPP, PUBLI C DEFENDER, CANANDAI GUA, THE ABBATOY LAW FI RM PLLC,
ROCHESTER (DAVID M ABBATOY, JR, OF COUNSEL), FOR
DEFENDANT- APPELLANT.

R. M CHAEL TANTILLO, DI STRI CT ATTORNEY, CANANDAI GUA ( KATHLEEN ANN HART
OF COUNSEL), FOR RESPONDENT.

Appeal , by perm ssion of a Justice of the Appellate D vision of
t he Supreme Court in the Fourth Judicial Departnment, froman order of
the Ontario County Court (Frederick G Reed, A J.), dated March 29,
2011. The order deni ed defendant’s notion pursuant to CPL 440.10 to
vacate the judgnent convicting defendant of crimnal sale of a
controll ed substance in the third degree and crim nal possession of a
control |l ed substance in the third degree.

It is hereby ORDERED that the order so appealed fromis
unani mously affirmed for reasons stated in the decision at County
Court.

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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CAF 13-00040
PRESENT: SM TH, J.P., PERADOTTO LINDLEY, SCONI ERS, AND VALENTINO, JJ.

IN THE MATTER OF CASSANDRA WASHI NGTON
PETI TI ONER- RESPONDENT,

\% MEMORANDUM AND ORDER

DEAN STOKER, CHRI STY PEARQO
RESPONDENTS- APPELLANTS,
AND CHARLES PHI LLI PS, SR
RESPONDENT- RESPONDENT.

M CHELE E. DETRAGLI A, UTI CA, FOR RESPONDENTS- APPELLANTS.

KOSLOSKY & KOSLOSKY, UTICA (WLLIAM L. KOSLOSKY OF COUNSEL), FOR
PETI TI ONER- RESPONDENT.

JESSI CA REYNOLDS- AMUSO, CLI NTON, FOR RESPONDENT- RESPONDENT.

JULI E G RUZZI - MOSCA, ATTORNEY FOR THE CHI LD, UTI CA.

Appeal froman order of the Famly Court, Oneida County (Randa
B. Caldwell, J.), entered Septenber 25, 2012 in a proceedi ng pursuant
to Famly Court Act article 6. The order, anong other things, granted
the notion of petitioner to dismss the petition of respondents Dean
St oker and Christy Pearo.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum  Family Court properly granted the notion of
petitioner to dismss the petition of respondents Dean Stoker and
Christy Pearo (forner foster parents) seeking custody of the child of
respondent Charles Phillips, Sr. (father). At the tine the fornmer
foster parents conmenced their proceeding, the child was in his
father’s care and custody, and the former foster parents |acked
standing either to initiate their own custody proceeding or to
intervene in the custody proceeding initiated by petitioner (see
Matter of Mnella v Arhrein, 131 AD2d 578, 579). Contrary to their
contention, the former foster parents |ack standing to assert on
behal f of the child the child s right to maintain a relationship with
them (see generally Matter of Folsomv Swan, 41 AD3d 899, 900). W
note, noreover, that the Attorney for the Child does not support the
position of the fornmer foster parents (see Matter of Harriet Il. v
Al ex LL., 292 AD2d 92, 94-95). W reject the former foster parents’
further contention that they have standing to seek custody because of
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extraordinary circunstances (see Matter of Marquis B. v Alexis H, 110
AD3d 790, 790). Famly Court properly concluded that evidence of the
father’s arrest and incarceration, without nore, did not neet the
former foster parents’ burden of establishing such extraordinary

ci rcunst ances (see Matter of Aylward v Bailey, 91 AD3d 1135, 1135-
1136). Inasnuch as the fornmer foster parents failed to nake that

t hreshol d showi ng, there was no basis for the court to conduct a
heari ng and make a determ nation with respect to the child s best
interests (see Matter of Jam son v Chase, 43 AD3d 467, 467; Matter of
Kreger v Newell, 221 AD2d 630, 631). Finally, because the forner
foster parents have no standing in this proceeding, they |ack standing
to seek dism ssal of petitioner’s petition, and the court therefore
properly denied their cross notion to dismss that petition (see
generally Society of Plastics Indus. v County of Suffolk, 77 Ny2d 761
769) .

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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CAF 12-02245
PRESENT: SM TH, J.P., PERADOTTO LINDLEY, SCONI ERS, AND VALENTINO, JJ.

IN THE MATTER OF JADA G AND JONATHAN G

WYOM NG COUNTY DEPARTMENT OF SOCI AL SERVI CES, MEMORANDUM AND ORDER
PETI TI ONER- RESPONDENT;

MARCELLA G, RESPONDENT,
AND JONATHAN C., RESPONDENT- APPELLANT.

PALOVA A. CAPANNA, WEBSTER, FOR RESPONDENT- APPELLANT.

JAVES WUJCI K, ACTI NG COUNTY ATTORNEY, GENESEO (VENDY S. SI SSON OF
COUNSEL), FOR PETI TI ONER- RESPONDENT.

LINDA M JONES, ATTORNEY FOR THE CHI LDREN, BATAVI A.

Appeal from an order of the Famly Court, Wom ng County (M chael
F. Giffith, J.), entered Novenber 28, 2012 in a proceedi hg pursuant
to Social Services Law 8§ 384-b. The order, inter alia, termnated the
parental rights of respondents on the ground of permanent negl ect.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Respondent father appeals froman order granting the
petition alleging that he violated the terns of a suspended judgnent
and termnating his parental rights on the ground of pernanent
neglect. Famly Court properly granted the petition. Contrary to the
father’s contention, the court properly determ ned that petitioner
establ i shed by a preponderance of the evidence that he viol ated one or
nmore ternms of the suspended judgnent (see Matter of Malik S. [Jana
M], 101 AD3d 1776, 1777).

W reject the father’s further contention that it was not in the
children’s best interests for the court to term nate his parental
rights. The court properly determ ned that the children's best
interests would be pronoted by transferring their guardi anship and
custody to petitioner notwithstanding the fact that the children were
not in a preadoptive hone (see Matter of Rasheen Lanont J., 244 AD2d
901, 902; see also Matter of Wesley Antonio C., 287 AD2d 374, 374).
Finally, we reject the contention of the Attorney for the Children
that the court should have inposed a schedule for the “w nding down”
of the relationship between the father and the children. There is no
| egal authority for such a schedule (see Matter of Hailey ZZ. [Ri cky
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ZZ.1, 19 Ny3d 422, 437).

Entered: February 7, 2014 Frances E. Cafarell
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

31

CAF 12-01714
PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, SCONIERS, AND VALENTINO, JJ.

IN THE MATTER OF BRI ANNA C., BROOKLYN C.

AND JASM NE C.

---------------------------------------- MEMORANDUM AND ORDER
JOSEPH W, PETI Tl ONER- APPELLANT,

\Y,

ERI E COUNTY CH LDREN S SERVI CES,
RESPONDENT- RESPONDENT.

CHARLES J. GREENBERG, AMHERST, FOR PETI TI ONER- APPELLANT.
JOSEPH T. JARZEMBEK, BUFFALO, FOR RESPONDENT- RESPONDENT.

DAVI D C. SCHOPP, ATTORNEY FOR THE CHI LDREN, THE LEGAL Al D BUREAU OF
BUFFALO, | NC., BUFFALO (CHARLES D. HALVORSEN OF COUNSEL) .

Appeal from an order of the Famly Court, Erie County (Margaret
O Szczur, J.), entered August 15, 2012 in a proceedi ng pursuant to
Fam |y Court Act article 10. The order dism ssed the petition.

It is hereby ORDERED that the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum  On appeal from an order dism ssing his petition
seeking nodification of an order of protection, petitioner contends
that Famly Court erred in dism ssing the petition because the
Attorney for the Children (AFC) and respondent failed to nake witten
notions to dismiss, and he further contends that the AFC and
respondent failed to conply with other requirenments of the CPLR with
respect to notions. Petitioner failed to object to the notions on the
grounds now asserted, and therefore has not preserved his contentions
for our review (see Matter of Damon D., 42 AD3d 715, 716).

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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CAF 13-00010
PRESENT: SM TH, J.P., PERADOTTO LINDLEY, SCONI ERS, AND VALENTINO, JJ.

IN THE MATTER OF ALEX C., JR

CATTARAUGUS COUNTY DEPARTMENT OF SOCI AL MVEMORANDUM AND ORDER
SERVI CES, PETI TI ONER- RESPONDENT;

ALEX C., SR, RESPONDENT- APPELLANT.

CHARLES J. GREENBERG AMHERST, FOR RESPONDENT- APPELLANT.
STEPHEN J. RILEY, OLEAN, FOR PETI TI ONER- RESPONDENT.

GERALD M DRI SCOLL, ATTORNEY FOR THE CHI LD, OLEAN

Appeal from an order of the Fam |y Court, Cattaraugus County
(M chael L. Nenno, J.), entered June 27, 2012 in a proceedi ng pursuant
to Social Services Law 8§ 384-b. The order, inter alia, term nated the
parental rights of respondent with respect to the subject child on the
ground of permanent negl ect.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum In this proceeding pursuant to Social Services Law 8§
384-b, respondent father appeals froman order that, inter alia,
term nated his parental rights with respect to the subject child on
t he ground of permanent neglect and freed the child for adoption.
Contrary to the father’s contention, petitioner established “by clear
and convincing evidence that it made diligent efforts to encourage and
strengthen the relationship between [the father] and the child”
(Matter of Ja-Nathan F., 309 AD2d 1152, 1152; see 8§ 384-b [3] [9] [i];
[7] [a]). Anong other things, petitioner arranged for a psychol ogi cal
eval uation of the father, facilitated supervised visitation between
the child and the father both before and during the father’s
i ncarceration, reconmended various services, and followed up with the
father to rem nd himof those services.

Contrary to the further contention of the father, Famly Court
properly determned that he failed to plan for the future of the child
(see Matter of Serenity G [Orena G ], 101 AD3d 1639, 1640; see al so
Social Services Law 8§ 384-b [7] [a]). Although the father clained
that he took parenting classes while in prison, he told his caseworker
that the classes were “stupid” and that he did not believe that he had
| earned anything in them The father did not engage in nental health
counsel i ng, substance abuse treatnent, or a donestic violence program
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as recommended by petitioner and the psychol ogi st who eval uated him
Further, the record establishes that the father’'s only “plan” for the
child was that the child remain in foster care until the end of the
father’s termof incarceration. “The failure of an incarcerated
parent to provide any ‘realistic and feasible alternative to having
the child[ ] remain in foster care until the parent’s release from
prison . . . supports a finding of permanent neglect” (Matter of Cena
S. [Karen M], 101 AD3d 1593, 1594, |v disni ssed 21 NY3d 975; see
Matter of Jaylysia S.-W, 28 AD3d 1228, 1229).

The father failed to preserve for our review his further
contention that the court should have issued a suspended judgnment
instead of termnating his parental rights (see Matter of Nestor H. O
[ Nestor H. ], 68 AD3d 1733, 1733; Matter of Shadazia W, 48 AD3d 1058,
1058). In any event, the evidence supports the court’s determ nation
that termnation of the father’s parental rights is in the best
interests of the child, and that the father’s “negligible progress” in
addressing the issues that initially necessitated the child s renoval
fromhis custody was “ ‘not sufficient to warrant any further
prol ongation of the child s unsettled famlial status’ ” (Matter of
Al exander M [Mchael A M], 106 AD3d 1524, 1525; see Matter of Joanna
P. [Patricia M], 101 AD3d 1751, 1752, |v denied 20 NY3d 863; Matter
of Keegan JJ. [Amanda JJ.], 72 AD3d 1159, 1161-1162). Moreover,
petitioner established that the child was thriving in his foster
pl acenent and that the child s foster parents, i.e., his maternal
great aunt and great uncle, intended to adopt him

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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CA 13-00639
PRESENT: SM TH, J.P., PERADOTTO LINDLEY, SCONI ERS, AND VALENTINO, JJ.

SVETLANA BALUK AND MARK OSI LOVSKI Y
PLAI NTI FFS- APPELLANTS,

\% MEMORANDUM AND ORDER

NEW YORK CENTRAL MJUTUAL FI RE | NSURANCE COMPANY,
DEFENDANT- RESPONDENT.

M CHELE E. DETRAGLI A, UTI CA, FOR PLAI NTI FFS- APPELLANTS.

RUPP, BAASE, PFALZGRAF, CUNNI NGHAM & COPPOLA LLC, BUFFALO ( MARCO
CERCONE OF COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Oneida County (David
A. Miurad, J.), entered Decenber 24, 2012. The order granted the
nmoti on of defendant to dism ss the conplaint and denied the cross
notion of plaintiffs for summary judgnent.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiffs commenced this action alleging that
def endant breached its obligations under their homeowner’s policy when
it failed to reinburse themfully for suns they expended to repair or
repl ace damage to their residence resulting from*“puff-back” from
their mal functioning furnace. Suprene Court properly denied
plaintiffs’ cross notion seeking summary judgnent and granted
defendant’s notion to dism ss the conplaint based upon plaintiffs’
failure to comrence this action within two years after the date of
| oss, as the policy required (see 1840 Concourse Assoc., LP v
Praetorian Ins. Co., 89 AD3d 592, 592, |v denied 19 Ny3d 809; Klaw ter
v CGJ OneBeacon Ins. Goup, 27 AD3d 1155, 1155). Plaintiffs’ reliance
upon Bakos v New York Cent. Mut. Fire Ins. Co. (83 AD3d 1485) is
m spl aced i nasnuch as the insured in Bakos tinely comenced t hat
action within two years of the date of |oss.

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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KA 12-01615
PRESENT: SCUDDER, P.J., FAHEY, PERADOTTO, CARNI, AND VALENTINO, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

M CHAEL STANTQON, DEFENDANT- APPELLANT.

REBECCA CURRI ER, AUBURN, FOR DEFENDANT- APPELLANT.

JON E. BUDELMANN, DI STRI CT ATTORNEY, AUBURN ( CHRI STOPHER T. VALDI NA OF
COUNSEL), FOR RESPONDENT.

Appeal from an order of the Cayuga County Court (Thomas G Leone,
J.), entered June 22, 2012. The order denied the application of
def endant for resentencing pursuant to CPL 440. 46.

It is hereby ORDERED that the order so appealed fromis
unani nously affirnmed.

Menmor andum  Def endant appeals from an order denying his
application for resentencing pursuant to CPL 440.46, the 2009 Drug Law
Reform Act. As the People correctly concede, this appeal is not noot
even t hough the maxi mum sentence for defendant’s original drug
convi ction has now expired. Defendant “was sentenced in another case
involving a later crinme while he was still inprisoned on the earlier
charge. |If he is resentenced on the earlier charge, that resentencing
could affect the tine credited toward his later sentence” (People v
Paul in, 17 NY3d 238, 242; see People v N eves, 94 AD3d 671, 672).

W nevert hel ess conclude that County Court properly exercised its
di scretion in determ ning that substantial justice required denial of
his application (see People v Gatewood, 87 AD3d 825, 826, |v denied 17
NY3d 903). It is well established that “[r]esentencing is not
automatic, and courts may deny the applications of persons who ‘ have
shown by their conduct that they do not deserve relief fromtheir
sentences’ ” (People v Colon, 110 AD3d 438, 438, quoting Paulin, 17
NY3d at 244). Although defendant is a mlitary veteran who
participated in many vocational prograns while incarcerated and had
only two mnor disciplinary infractions during his incarceration,
“[t]he court properly concluded that defendant’s chronic inability to
control his behavior while at |iberty outweighed” his positive
institutional record (People v Correa, 83 AD3d 555, 556, Iv denied 17
NY3d 805; see People v Hurst, 83 AD3d 499, 499, |v denied 17 NY3d 796;
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cf. People v Berry, 89 AD3d 954, 955-956).

Entered: February 7, 2014 Frances E. Cafarell
Clerk of the Court
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KA 10- 01637
PRESENT: SCUDDER, P.J., FAHEY, PERADOTTO, CARNI, AND VALENTINO, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

PAUL L. FRANCO, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (DAVID R JUERCENS OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (NI COLE M FANTI GROSSI OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Suprene Court, Monroe County
(Stephen K. Lindley, J.), rendered January 4, 2010. The judgnent
convi cted defendant, upon a nonjury verdict, of driving while
i ntoxi cated, a class E fel ony.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Menorandum  On appeal froma judgment convicting himfollow ng a
nonjury trial of felony driving while intoxicated (Vehicle and Traffic
Law 88 1192 [3]; 1193 [1] [c] [i]), defendant contends that the
verdict is against the weight of the evidence. W reject that
contention. Viewing the evidence in light of the elenents of the
crime in this nonjury trial (see People v Danielson, 9 NY3d 342, 349),
we conclude that the verdict is not against the weight of the evidence
(see generally People v Bl eakl ey, 69 Ny2d 490, 495). The sole w tness
at trial was the State Trooper who stopped defendant’s vehicle after
observing defendant’s reckless driving. He testified that he could
snel |l the odor of alcohol on defendant’s breath, defendant’s eyes were
bl oodshot, gl assy, and watery, and defendant periodically nunbled as
he spoke, even though he was generally understandable. The Trooper
further testified that he adm nistered six field sobriety tests, al
but one of which defendant failed. Finally, there is “a record basis
to show that, through words or actions, defendant declined to take a
chenmical test despite having been clearly warned of the consequences
of refusal,” and such refusal is adm ssible as consciousness of guilt
(People v Smth, 18 NY3d 544, 551; see People v MG aw, 57 AD3d 1516,
1517; People v Gallup, 302 AD2d 681, 683, |v denied 100 NY2d 594; see
generally 8 1194 [2] [f]). W conclude that Suprenme Court did not
fail to give the evidence the weight it should be accorded, and thus
the verdict is not against the weight of the evidence (see MG aw, 57
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AD3d at 1517; see generally Bl eakley, 69 Ny2d at 495).

Entered: February 7, 2014 Frances E. Cafarell
Clerk of the Court
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KA 12-00737
PRESENT: SCUDDER, P.J., FAHEY, PERADOTTO, CARNI, AND VALENTINO, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

DEMETRI US BEDELL, DEFENDANT- APPELLANT.

ANTHONY J. LANA, BUFFALO, FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER ( MATTHEW DUNHAM OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Monroe County Court (John Lew s
DeMarco, J.), rendered February 9, 2011. The judgnent convicted
defendant, after a nonjury trial, of crimnal possession of a
controlled substance in the fifth degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals from a judgnent convicting him
after a nonjury trial, of crimnal possession of a controlled
substance in the fifth degree (Penal Law 8 220.06 [1]). Defendant
contends that defense counsel was ineffective for failing to nove to
suppress the currency found on defendant during a search incident to
his arrest, as well as a paper bag hidden near a guardrail at the end
of a dead-end street that contained 13 “di me bags” of crack cocai ne.

Defendant failed to denonstrate that the “ ‘notion, if made, would
have been successful and that defense counsel’'s failure to nake that
noti on deprived himof neaningful representation’ ” (People v Bassett,

55 AD3d 1434, 1437-1438, |v denied 11 NY3d 922; see generally People v
Ri vera, 71 Ny2d 705, 709).

View ng the evidence in the |ight nost favorable to the People
(see People v Contes, 60 NY2d 620, 621), we reject defendant’s
contention that the evidence is legally insufficient to establish that
he possessed the cocaine with intent to sell it (see People v Freenan,
28 AD3d 1161, 1162, |v denied 7 NY3d 788; People v Smth, 217 AD2d
910, 911; see generally People v Bl eakley, 69 Ny2d 490, 495).
Contrary to defendant’s further contention, viewi ng the evidence in
light of the elenents of the crinme in this nonjury trial (see People v
Dani el son, 9 NY3d 342, 349), we conclude that the verdict is not
agai nst the weight of the evidence (see generally Bl eakley, 69 NY2d at
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495) .

Entered: February 7, 2014 Frances E. Cafarell
Clerk of the Court
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KA 09-01719
PRESENT: SCUDDER, P.J., FAHEY, PERADOTTO, CARNI, AND VALENTINO, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

ANDRE PARSONS, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JAMES ECKERT OF
COUNSEL), FOR DEFENDANT- APPELLANT.

ANDRE PARSONS, DEFENDANT- APPELLANT PRO SE.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER ( MATTHEW DUNHAM OF
COUNSEL), FOR RESPONDENT.

Appeal from an order of the Monroe County Court (Frank P. Ceraci,
Jr., J.), entered July 2, 2009. The order denied the CPL 440. 10
noti on of defendant w thout a hearing.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the law and the matter is remtted to Mnroe
County Court for further proceedings in accordance with the foll ow ng
Menorandum  County Court erred in denying w thout a hearing
defendant’s notion seeking to vacate the judgnment convicting himof,
inter alia, murder in the second degree (Penal Law 8§ 125.25 [1]) on
the grounds that material evidence adduced at his trial was fal se and
was known by the prosecutor to be false prior to the entry of judgnent
and that the judgnment was obtained in violation of his due process
rights (see CPL 440.10 [1] [c], [h]). Defendant submtted two
affidavits froma prosecution witness that “tend[ ] to substantiate
all the essential facts” necessary to support defendant’s clainms (CPL
440.30 [4] [b]). The People submtted nothing in opposition to the
notion that would require or indeed allow the court to deny the notion
wi t hout a hearing (see CPL 440.30 [2], [4]) and, therefore, the court
“was not statutorily authorized to deny defendant’s notion wthout a
heari ng” (People v Baxley, 84 NYy2d 208, 214, rearg dism ssed 86 Ny2d
886; see CPL 440.30 [5]; People v Bates, 144 AD2d 970, 970-971, |lv
denied 73 NY2d 919; cf. People v Drake, 256 AD2d 1159, 1160, |v denied
93 NY2d 969; People v Stern, 226 AD2d 238, 240, |v denied 88 NY2d 969,
reconsi deration deni ed 88 Ny2d 1072).

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

49

KA 12-00792
PRESENT: SCUDDER, P.J., FAHEY, PERADOTTO, CARNI, AND VALENTINO, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

JAVAR MARTI N, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SCCI ETY, SYRACUSE (Pl OTR BANASI AK OF
COUNSEL), FOR DEFENDANT- APPELLANT.

WLLIAM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (JAMES P. MAXWELL
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Onondaga County Court (Anthony F.
Aloi, J.), rendered Cctober 25, 2010. The judgnment convicted
def endant, upon a jury verdict, of hindering prosecution in the second
degr ee.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of hindering prosecution in the second degree
(Penal Law 8 205.60). Viewing the evidence in light of the elenents
of that crime as charged to the jury (see People v Danielson, 9 Ny3d
342, 349), we conclude that the verdict is not against the weight of
t he evidence (see generally People v Bl eakley, 69 Ny2d 490, 495).
“I[Rlesolution of issues of credibility, as well as the weight to be
accorded to the evidence presented, are prinmarily questions to be
determ ned by the jury” (People v Wtherspoon, 66 AD3d 1456, 1457, |v
denied 13 NY3d 942 [internal quotation marks omitted]). Defendant’s
further contention that he was deprived of a fair trial by certain
remar ks made by the prosecutor on sunmmation is not preserved for our
review (see CPL 470.05 [2]) and, in any event, that contention |acks
merit. “Reversal based on prosecutorial msconduct is ‘mandated only
when the conduct [conpl ai ned of] has caused such substantial prejudice
to the defendant that he has been deni ed due process of law,]’ and .

defendant failed to establish that the prosecutor’s all eged
m sconduct caused such prejudice” (People v Jacobson, 60 AD3d 1326,
1328, Iv denied 12 NY3d 916). Also contrary to defendant’s
contention, he was not denied effective assistance of counsel based on
defense counsel’s failure to object to the prosecutor’s remarks on
summation “inasnmuch as those comments did not constitute prosecutori al
m sconduct” (People v Hll, 82 AD3d 1715, 1716, |v denied 17 Ny3d
806) .
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Def endant failed to preserve for our review his further
contention that County Court erred in considering uncharged crines at
sentencing, and we decline to exercise our power to reviewit as a
matter of discretion in the interest of justice (see generally People
v Hrsh, 106 AD3d 1546, 1548; cf. People v Durand, 63 AD3d 1533,
1536). Finally, the sentence is not unduly harsh or severe.

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

52

KA 12-02313
PRESENT: SCUDDER, P.J., FAHEY, PERADOTTO, CARNI, AND VALENTINO, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

GREGCORY E. FARR, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALQO, INC., BUFFALO (SUSAN C. M NI STERO OF
COUNSEL), FOR DEFENDANT- APPELLANT.

LORI PETTIT RIEMAN, DI STRICT ATTORNEY, LITTLE VALLEY, FOR RESPONDENT.

Appeal from a judgnment of the Cattaraugus County Court (Larry M
H nelein, J.), rendered July 16, 2012. The judgnent convicted
def endant, upon his plea of guilty, of murder in the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menmorandum  On appeal froma judgnent convicting himupon his
plea of guilty of murder in the second degree (Penal Law § 125. 25
[1]), defendant contends that the waiver of the right to appeal is not
valid and that the sentence is unduly harsh and severe. Although we
concl ude that defendant’s waiver of the right to appeal does not
enconpass his challenge to the severity of the sentence inasnuch as
there is no indication in the record of the plea allocution that
def endant was waiving his right to appeal the severity of the sentence
(see People v Maracle, 19 Ny3d 925, 928; People v Pinentel, 108 AD3d
861, 862, |v denied 21 NY3d 1076), we neverthel ess conclude that the
sentence is not unduly harsh or severe.

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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KA 12-01614
PRESENT: SCUDDER, P.J., FAHEY, PERADOTTO, CARNI, AND VALENTINO, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

PETER J. HARRI'S, DEFENDANT- APPELLANT.

TI MOTHY J. BRENNAN, AUBURN, FOR DEFENDANT- APPELLANT.

JON E. BUDELMANN, DI STRI CT ATTORNEY, AUBURN (CARL J. ROSENKRANZ OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Cayuga County Court (Thomas G
Leone, J.), rendered Decenber 8, 2011. The judgnent convicted
def endant, upon a jury verdict, of crimnal possession of a weapon in
the third degree, crimnal mschief in the third degree, nenacing in
t he second degree and harassnent in the second degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of, inter alia, crimnal possession of a weapon in
the third degree (Penal Law 8§ 265.02 [1]) and crimnal mschief in the
third degree (8 145.05 [2]). Viewing the evidence in light of the
el enents of the crinme of crimnal possession of a weapon in the third
degree as charged to the jury (see People v Danielson, 9 NY3d 342,
349), we conclude that the verdict convicting defendant of that crine
is not against the weight of the evidence (see generally People v
Bl eakl ey, 69 Ny2d 490, 495). Contrary to defendant’s further
contention, the evidence is legally sufficient to support the
conviction of crimnal mschief in the third degree (see generally
id.). Finally, the sentence is not unduly harsh or severe.

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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CAF 12-02206
PRESENT: SCUDDER, P.J., FAHEY, PERADOTTO, CARNI, AND VALENTINO, JJ.

IN THE MATTER OF FI TZGERALD LONG,
PETI TI ONER- RESPONDENT- RESPONDENT,

\% ORDER

CARLA DI XON, RESPONDENT- PETI TI ONER- APPELLANT.

M CHAEL J. STACHOWBKI, P.C., BUFFALO (M CHAEL J. STACHOWBKI OF
COUNSEL), FOR RESPONDENT- PETI TI ONER- APPELLANT.

LI NDA M DI PASQUALE, BUFFALO, FOR PETI TI ONER- RESPONDENT- RESPONDENT.

ALVIN M GREENE, ATTORNEY FOR THE CH LD, BUFFALO.

Appeal froman order of the Famly Court, Erie County (Sharon M
Lovallo, J.), entered February 24, 2012 in a proceeding pursuant to
Fam |y Court Act article 6. The order, inter alia, awarded the
parties joint |egal custody of the subject child, with petitioner-
respondent having primary physical custody.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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CA 13-01264
PRESENT: SCUDDER, P.J., FAHEY, PERADOTTO, CARNI, AND VALENTINO, JJ.

PAUL COLEMAN, PLAI NTI FF- RESPONDENT,
\% ORDER

1093 GROUP, LLC, 10 ELLICOIT SQUARE COURT
CORPORATI ON, DA NG BUSI NESS AS ELLI COTT
DEVELOPMENT COVPANY, AND G M CRI SALLI &
ASSOCI ATES, | NC., DEFENDANTS- RESPONDENTS.
1093 GROUP, LLC, 10 ELLI COIT SQUARE COURT
CORPORATI ON, DA NG BUSI NESS AS ELLI COTT
DEVELOPMENT COVPANY, AND G M CRI SALLI &
ASSCCl ATES, I NC., TH RD- PARTY

PLAI NTI FFS- RESPONDENTS.

Vv

SOLVAY | RON WORKS, | NC., THI RD- PARTY
DEFENDANT- APPELLANT.

SM TH, SOVI K, KENDRI CK & SUGNET, P.C., SYRACUSE (KRI STIN L. NORFLEET
OF COUNSEL), FOR THI RD- PARTY DEFENDANT- APPELLANT.

MJURAD AND MURAD, P.C., UTICA (FREDERICK W MJRAD OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

GOLDBERG SEGALLA, LLP, SYRACUSE ( SANDRA J. SABOURI N OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS AND THI RD- PARTY PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprene Court, Oneida County (Norman
|. Siegel, J.), entered Septenber 18, 2012 in a personal injury
action. The order, anong other things, denied third-party defendant’s
cross nmotion for summary judgnment dismissing the third-party
conpl ai nt.

Now, upon the stipulation of discontinuance signed by the
attorneys for the parties on October 1 and 9, 2013, and Decenber 9,
2013, and filed in the Oneida County Clerk’s Ofice on Decenber 10,
2013,

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs upon stipul ation.
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Entered: February 7, 2014 Frances E. Cafarell
Clerk of the Court
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CA 12-01590
PRESENT: SCUDDER, P.J., FAHEY, PERADOTTO, CARNI, AND VALENTINO, JJ.

FRANK C. SLAZYK, AS REPRESENTATI VE OF
THE ESTATE OF ROSE SLAZYK, DECEASED AND
FRANK N. SLAZYK, PLAI NTI FFS- APPELLANTS,

Vv ORDER

JOYCE DAVOLI, DEFENDANT- RESPONDENT.
(APPEAL NO. 1.)

PETER BARTLETT NI CELY, BUFFALO, FOR PLAI NTI FFS- APPELLANTS.

DI MATTEO LAW OFFI CE, WARSAW (DAVID M ROACH CF COUNSEL), FOR
DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (Shirley
Troutman, J.), granted April 4, 2012. The order granted defendant’s
notion for summary judgnment dism ssing the conplaint.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Entered: February 7, 2014 Frances E. Cafarell
Clerk of the Court
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CA 12-01591
PRESENT: SCUDDER, P.J., FAHEY, PERADOTTO, CARNI, AND VALENTINO, JJ.

FRANK C. SLAZYK, AS REPRESENTATI VE OF
THE ESTATE OF ROSE SLAZYK, DECEASED AND
FRANK N. SLAZYK, PLAI NTI FFS- APPELLANTS,

Vv ORDER

JOYCE DAVOLI, DEFENDANT- RESPONDENT.
(APPEAL NO. 2.)

PETER BARTLETT NI CELY, BUFFALO, FOR PLAI NTI FFS- APPELLANTS.

DI MATTEO LAW OFFI CE, WARSAW (DAVID M ROACH CF COUNSEL), FOR
DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (Shirley
Troutman, J.), entered June 13, 2012. The order granted the notion of
defendant for attorney’s fees and sancti ons.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Entered: February 7, 2014 Frances E. Cafarell
Clerk of the Court
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CA 12-01660
PRESENT: SCUDDER, P.J., FAHEY, PERADOTTO, CARNI, AND VALENTINO, JJ.

FRANK C. SLAZYK, AS REPRESENTATI VE OF
THE ESTATE OF ROSE SLAZYK, DECEASED AND
FRANK N. SLAZYK, PLAI NTI FFS- APPELLANTS,

Vv ORDER

JOYCE DAVOLI, DEFENDANT- RESPONDENT.
(APPEAL NO. 3.)

PETER BARTLETT NI CELY, BUFFALO, FOR PLAI NTI FFS- APPELLANTS.

DI MATTEO LAW OFFI CE, WARSAW (DAVID M ROACH CF COUNSEL), FOR
DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (Shirley
Troutman, J.), entered February 24, 2012. The order granted the
noti on of defendant for a protective order and denied the cross notion
of plaintiffs to conpel answers to interrogatories and for sanctions.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Entered: February 7, 2014 Frances E. Cafarell
Clerk of the Court
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CA 13-00095
PRESENT: SCUDDER, P.J., FAHEY, PERADOTTO, CARNI, AND VALENTINO, JJ.

IN THE MATTER OF THORNWELL RI CHBURG
PETI TI ONER- APPELLANT,

Vv ORDER
BRI AN FI SCHER, COWMM SSI ONER, NEW YORK STATE

DEPARTMENT OF CORRECTI ONS AND COMMUNI TY
SUPERVI SI ON, RESPONDENT- RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW (LEAH R. NOWOTARSKI OF
COUNSEL), FOR PETI TI ONER- APPELLANT.

ERI C T. SCHNElI DERVAN, ATTORNEY GENERAL, ALBANY (FRANK BRADY OF
COUNSEL), FOR RESPONDENT- RESPONDENT.

Appeal froma judgnent of the Suprenme Court, Wom ng County (Mark
H Dadd, A . J.), entered Septenber 20, 2012 in a CPLR article 78
proceedi ng. The judgnment denied the petition.

It is hereby ORDERED that said appeal is unaninously dism ssed
wi t hout costs (see Matter of Ansari v Travis, 9 AD3d 901, |v denied 3
NY3d 610).

Entered: February 7, 2014 Frances E. Cafarell
Clerk of the Court
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TP 13-01204
PRESENT: CENTRA, J.P., FAHEY, LINDLEY, SCONIERS, AND WHALEN, JJ.

IN THE MATTER OF STEVEN W SNI EWBKI , PETI TI ONER,
\% ORDER

RANDY K. JAMES, SUPERI NTENDENT, LI VI NGSTON
CORRECTI ONAL FACI LI'TY, AND NEW YORK STATE
DEPARTMENT OF CORRECTI ONS AND COVWMUNI TY
SUPERVI SI ON, RESPONDENTS.

STEVEN W SNI EWBKI , PETI TI ONER PRO SE.

ERI C T. SCHNEI DERMAN, ATTORNEY GENERAL, ALBANY (KATHLEEN M ARNOLD OF
COUNSEL), FOR RESPONDENTS.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judici al
Departnment by order of the Supreme Court, Livingston County [Dennis S.
Cohen, A . J.], entered July 1, 2013) to review a determ nation finding
after a tier Il hearing that petitioner had violated an inmate rule.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is dism ssed.

Entered: February 7, 2014 Frances E. Cafarell
Clerk of the Court
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TP 13-00209
PRESENT: CENTRA, J.P., FAHEY, LINDLEY, SCONIERS, AND WHALEN, JJ.

IN THE MATTER OF DEVAUGHN HOLMES, PETI TI ONER
\% MEMORANDUM AND ORDER
BRI AN FI SCHER, COWMM SSI ONER, NEW YORK STATE

DEPARTMENT OF CORRECTI ONS AND COMMUNI TY
SUPERVI SI ON, RESPONDENT.

DEVAUGHN HOLMES, PETI TI ONER PRO SE.

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (PETER H. SCHI FF OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel I ate Division of the Supreme Court in the Fourth Judici al
Departnent by order of the Suprenme Court, Cayuga County [Thomas G
Leone, A.J.], entered January 29, 2013) to annul a determ nation
finding after a tier Ill hearing that petitioner had viol ated vari ous
inmate rul es.

It is hereby ORDERED t hat the determ nation so appealed fromis
unani nously nodified on the law and the petition is granted in part by
annul ling those parts of the determ nation finding that petitioner
violated inmate rules 113.25 (7 NYCRR 270.2 [B] [14] [xv]) and 114.10
(7 NYCRR 270.2 [B] [15] [i]) and vacating the recommended | oss of good
time and as nodified the determnation is confirnmed w thout costs,
respondent is directed to expunge frompetitioner’s institutional
record all references to the violation of those rules, and the matter
is remtted to respondent for further proceedings in accordance with
the foll ow ng Menorandum Petitioner commenced this CPLR article 78
proceedi ng seeking to annul the determ nation, following a tier II
di sciplinary hearing, that he violated inmate rules 113.25 (7 NYCRR
270.2 [B] [14] [xv] [drug possession]), 114.10 (7 NYCRR 270.2 [B] [15]
[1] [smuggling]), 121.11 (7 NYCRR 270.2 [B] [22] [ii] [third-party
call]), and 121.14 (7 NYCRR 270.2 [B] [22] [v] [exchanging personal
identification nunbers (PINs)]). W conclude that there is
substantial evidence to support the determ nation with respect to
inmate rules 121.11 and 121.14. Specifically, the m sbehavi or report,
together with the audi otapes of petitioner’s tel ephone conversations,
establish that petitioner made third-party calls and used the PINs of
ot her inmates (see Matter of Matthews v Fischer, 95 AD3d 1529, 1530;
see generally Matter of Foster v Coughlin, 76 NY2d 964, 966; People ex
rel. Vega v Smith, 66 Ny2d 130, 140). Petitioner’s protestations of
i nnocence nerely raised an issue of credibility for resolution by the
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Hearing O ficer (see Foster, 76 NY2d at 966).

Respondent correctly concedes, however, that the determ nation
with respect to inmate rules 113.25 and 114.10 is not supported by
substantial evidence (see generally Vega, 66 Ny2d at 139), and we
therefore nodify the determ nation accordingly. Inasnmuch as the
record establishes that petitioner has served his admnistrative
penalty, we direct respondent to expunge frompetitioner’s
institutional record all references to the violation of those innmate
rules (see Matter of Stewart v Fischer, 109 AD3d 1122, 1123, |v denied
_ NY3d __ [Dec. 17, 2013]; see generally Matter of Edwards v
Fi scher, 87 AD3d 1328, 1330). Although we need not remt the matter
to respondent for reconsideration of those parts of the penalty
al ready served by petitioner, we note that there was also a
recommended | oss of good tine, and the record does not reflect the
rel ati onship between the violations and that recomendation (see
Matter of Monroe v Fischer, 87 AD3d 1300, 1301). W therefore further
nodi fy the determ nation by vacating the recomended | oss of good
time, and we remt the nmatter to respondent for reconsideration of
that recommendation (see id.).

We have considered petitioner’s remaining contentions and
conclude that they are without nerit.

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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TP 13-01296
PRESENT: CENTRA, J.P., FAHEY, LINDLEY, SCONIERS, AND WHALEN, JJ.

IN THE MATTER OF SHERMAN WALKER, PETI Tl ONER,
\% ORDER

DAVI D STALLONE, SUPERI NTENDENT, CAYUGA
CORRECTI ONAL FACI LI' TY, RESPONDENT.

SHERVAN WALKER, PETI TI ONER PRO SE.

ERI C T. SCHNElI DERVAN, ATTORNEY GENERAL, ALBANY (PETER H. SCH FF OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel I ate Division of the Supreme Court in the Fourth Judici al
Departnent by order of the Suprenme Court, Cayuga County [Mark H.
Fandrich, A J.], entered July 15, 2013) to annul a determ nation
finding after a tier Ill hearing that petitioner had violated an
inmate rul e.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is disnm ssed.

Entered: February 7, 2014 Frances E. Cafarell
Clerk of the Court
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TP 13-01137
PRESENT: CENTRA, J.P., FAHEY, LINDLEY, SCONIERS, AND WHALEN, JJ.

IN THE MATTER OF RONNI E ZUCHEGNO, BY HI S PARENT
AND NATURAL GUARDI AN, ANDREA ZUCHEGNG,
PETI TI ONER

Vv MVEMORANDUM AND ORDER

Nl RAV R. SHAH, COWM SSI ONER, NEW YORK STATE
DEPARTMENT OF HEALTH, RESPONDENT.

NEI GHBORHOOD LEGAL SERVI CES, | NC., BUFFALO (DI ANA M STRAUBE OF
COUNSEL), FOR PETI TI ONER.

ERI C T. SCHNEI DERMAN, ATTORNEY GENERAL, ALBANY (KATE H. NEPVEU OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel I ate Division of the Supreme Court in the Fourth Judici al
Department by order of the Suprene Court, Mnroe County [J. Scott
Qdorisi, J.], entered June 25, 2013) to challenge the determ nation of
respondent. The determ nation denied petitioner’s request for a
Sl eepSafe Il bed for her son.

It is hereby ORDERED that the determ nation is unani nously
annull ed on the aw and facts wi thout costs and the petition is
gr ant ed.

Menmorandum  Petitioner conmmenced this CPLR article 78 proceeding
to challenge the determnation followng a fair hearing that denied

her request for a SleepSafe Il bed for her son. Upon our review of
t he evidence presented by the parties at the fair hearing, we concl ude
that the determ nation that the SleepSafe Il bed is not the |east

costly device that is nmedically necessary for petitioner’s son is not
supported by the requisite substantial evidence (see Matter of CGodfrey
v Shah, 91 AD3d 1294, 1295-1296). Thus, the determ nation nust be
annul | ed.

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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TP 13-01319
PRESENT: CENTRA, J.P., FAHEY, LINDLEY, SCONIERS, AND WHALEN, JJ.

IN THE MATTER OF SHARON ANDERSON, PETI TI ONER,
\% MEMORANDUM AND ORDER

CI TY OF BUFFALO, RESPONDENT.

CH ACCHI A & FLEM NG LLP, HAMBURG ( ANDREW P. FLEM NG CF COUNSEL), FOR
PETI TI ONER

TI MOTHY A. BALL, CORPCRATI ON COUNSEL, BUFFALO (MARY B. SCARPI NE OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel I ate Division of the Supreme Court in the Fourth Judici al
Departnent by order of the Suprenme Court, Erie County [Henry J. Nowak,
Jr., J.], granted July 19, 2013) to annul a determ nation of
respondent. The determ nation adjudged that petitioner was fit to
return to light-duty work.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is disnm ssed.

Menmorandum  Petitioner conmmenced this CPLR article 78 proceeding
seeking to annul the Hearing Oficer’s determnation that she was able
to return to work on Novenber 16, 2012, as ordered by respondent.
Petitioner had been receiving benefits pursuant to General WMunici pal
Law 8§ 207-c as a result of injuries that she sustained in the course
of her work as a police officer.

We reject petitioner’s contention that respondent’s procedure in
determ ning her entitlenent to benefits deprived her of due process.
Petitioner, who was represented by counsel at the hearing, was “given
the opportunity to contest” the opinion of the City' s expert that she
could return to work in a light duty capacity by testifying at the
hearing as well as “presenting [her] own w tnesses and cross-exan ni ng
[ respondent’s] witnesses” (Matter of Park v Kapica, 8 Ny3d 302, 311
see Matter of Howell v County of Al bany, 105 AD3d 1122, 1124).

Mor eover, respondent “did not termnate [her] disability benefits at
any time prior to [her] hearing” (Park, 8 Ny3d at 311). W therefore
concl ude that respondent’s procedure “sufficiently nmet the dictates of
due process” (id.; see also Howell, 105 AD3d at 1124).

We reject petitioner’s further contention that the Hearing
Oficer erred in determning that petitioner was able to return to
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wor k. Al though petitioner presented evidence establishing that she
was unable to return to work as ordered, “[t]he Hearing Officer was
enti tI ed to weigh the parties’ conflicting nmedical evidence . :

and ‘[w] e may not weigh the evidence or reject [the Hearing O‘f|cer s]
choi ce where the evidence is conflicting and roomfor a choice

exists’ 7 (Matter of Couse v Al egany County, 46 AD3d 1381, 1382,
quoting Matter of CUNY-Hostos Community Coll. v State Human Rights
Appeal Bd., 59 Ny2d 69, 75).

Finally, petitioner’s contentions that respondent failed to
conply with General Minicipal Law 8 207-c (3) and (4) are not properly
before us inasnuch as petitioner failed to exhaust her adm nistrative
remedies with respect thereto (see Matter of Nelson v Coughlin, 188
AD2d 1071, 1071, appeal dismi ssed 81 Ny2d 834; see also Matter of
Cumm ngs v New York State Dept. of Mdtor Vehs., 87 AD3d 1347, 1348).

Entered: February 7, 2014 Frances E. Cafarell
Clerk of the Court
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KA 12-00929
PRESENT: CENTRA, J.P., FAHEY, LINDLEY, SCONIERS, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

DASHAWN G., DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALQO, INC., BUFFALO (SHERRY A. CHASE OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDI TA, 111, DI STRICT ATTORNEY, BUFFALO (DAVID R PANEPI NTO
OF COUNSEL), FOR RESPONDENT.

Appeal from an adjudication of the Erie County Court (M chael L
D Amico, J.), rendered May 10, 2012. The adjudication convicted
def endant, upon a jury verdict, of robbery in the second degree.

It is hereby ORDERED t hat the adjudication so appealed fromis
unani nously affirnmed.

Menmor andum  Def endant appeal s from an adjudi cati on based upon a
jury verdict finding himguilty of robbery in the second degree (Penal
Law 8 160.10 [1]). Viewing the evidence in |light of the el enents of
the crime as charged to the jury (see People v Danielson, 9 NY3d 342,
349), we conclude that the verdict is not against the weight of the
evi dence (see generally People v Bl eakl ey, 69 NY2d 490, 495).

Al t hough “an acquittal would not have been unreasonable” in |ight of
defendant’s testinmony (Danielson, 9 NY3d at 348), it cannot be said
that the jury failed to give the evidence the weight it should be
accorded in concluding that defendant participated in the robbery (see
Peopl e v Leggett, 101 AD3d 1694, 1694, |v denied 20 NY3d 1101). The
jury “ ‘see[s] and hear[s] the witnesses [and thus] can assess their
credibility and reliability in a manner that is far superior to that
of [this Court, which] nust rely on the printed record” ” (People v
Horton, 79 AD3d 1614, 1615, |v denied 16 NY3d 859, quoting People v
Lane, 7 Ny3d 888, 890), and we perceive no reason to disturb the
jury’'s credibility determ nations.

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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KA 11-02398
PRESENT: CENTRA, J.P., FAHEY, LINDLEY, SCONIERS, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

DENNI S M ZI RBEL, DEFENDANT- APPELLANT.

DAVI D P. ELKOVI TCH, AUBURN, FOR DEFENDANT- APPELLANT.

JON E. BUDELMANN, DI STRI CT ATTORNEY, AUBURN ( CHRI STOPHER T. VALDI NA OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Cayuga County Court (Mark H.
Fandrich, A J.), rendered Septenber 13, 2011. The judgnent convicted
def endant, upon his plea of guilty, of rape in the first degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of rape in the first degree (Penal Law §
130.35 [4]). The record establishes that defendant know ngly,
voluntarily and intelligently waived the right to appeal (see
generally People v Lopez, 6 NY3d 248, 256), and that valid waiver
forecl oses any chall enge by defendant to the severity of the sentence
(see id. at 255; see generally People v Lococo, 92 Ny2d 825, 827;
Peopl e v Hidal go, 91 Ny2d 733, 737).

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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KA 10-01982
PRESENT: CENTRA, J.P., FAHEY, LINDLEY, SCONIERS, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT
\% MEMORANDUM AND ORDER

JAVEL BRADFORD, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SCCI ETY, SYRACUSE (Pl OTR BANASI AK OF
COUNSEL), FOR DEFENDANT- APPELLANT.

WLLIAM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (JAMES P. MAXWELL
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Onondaga County Court (Anthony F.
Aloi, J.), rendered August 11, 2010. Defendant was convi cted, upon
his plea of guilty, of attenpted crimnal possession of a controlled
substance in the third degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty, of attenpted crimnal possession of a
controll ed substance in the third degree (Penal Law 88 110.00, 220.16
[1]). Defendant contends that the police unlawfully arrested and
searched hi m based on his comm ssion of mnor infractions, i.e.,
failing to wear a seatbelt and failing to use the sidewal k, and that
there were reasonable alternatives to arresting him W reject that
contention. The police noticed that the vehicle in which defendant
was a passenger had failed to signal a turn appropriately. The police
attenpted to stop the vehicle by activating the lights and sirens of
their patrol vehicle, but the driver of the vehicle failed to pul
over, and one of the officers noticed that defendant was not wearing a
seatbelt. Wen the vehicle finally stopped, defendant inmediately
fled fromit and ran down the mddle of the street. Defendant was
subsequent |y apprehended by a second set of police officers. Under
t hose circunstances, we conclude that, contrary to defendant’s
contention, the issuance of a sunmons woul d not have been a reasonabl e
“alternative to custodial arrest” (People v Henry, 181 M sc 2d 689,
694; see generally Vehicle and Traffic Law 8 207). Here, defendant’s
conduct denonstrated that he was “intent on not cooperating with the
police,” that he would “not even tenporarily submt to the[ ]
authority [of the police] for the purpose of the issuance of a
summons, ” and that “he wanted to escape fromthe police and avoid
prosecution altogether” (People v Bradford, 28 M sc 3d 1220[ A], 2010
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NY Slip Op 51415[U], *8). W therefore conclude that the police acted
reasonably in arresting defendant (see id.).

Entered: February 7, 2014 Frances E. Cafarell
Clerk of the Court
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KAH 12- 01964
PRESENT: CENTRA, J.P., FAHEY, LINDLEY, SCONIERS, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK EX REL
JOSEPH W LLI AMS, PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER

MALCOLM R. CULLY, SUPERI NTENDENT, COLLI NS
CORRECTI ONAL FACI LI TY, RESPONDENT- RESPONDENT.

CHARLES J. GREENBERG, AMHERST, FOR PETI TI ONER- APPELLANT.

ERI C T. SCHNEI DERVAN, ATTORNEY CGENERAL, ALBANY ( MARCUS J. MASTRACCO OF
COUNSEL), FOR RESPONDENT- RESPONDENT.

Appeal from a judgnment (denom nated anended deci sion and order)
of the Suprenme Court, Erie County (M WIlliamBoller, A J.), entered
Septenber 17, 2012 in a habeas corpus proceeding. The judgnment
di sm ssed the petition.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs.

Menorandum  Petitioner’s appeal fromthe judgnent dism ssing his
petition for a wit of habeas corpus has been rendered noot by his
rel ease to parol e supervision (see People ex rel. Baron v New York
State Dept. of Corr., 94 AD3d 1410, 1410, |v denied 19 Ny3d 807), and
the exception to the nootness doctrine does not apply (see id.; see
generally Matter of Hearst Corp. v Cyne, 50 Ny2d 707, 714-715).
While this Court has the power to convert the habeas corpus proceeding
into a CPLR article 78 proceeding, we decline to do so under the
circunstances of this case (see People ex rel. Keyes v Khahaifa, 101
AD3d 1665, 1665, |v denied 20 NY3d 862).

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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PRESENT: CENTRA, J.P., FAHEY, LINDLEY, SCONIERS, AND WHALEN, JJ.

I N THE MATTER OF ARBI TRATI ON BETWEEN MONROE
COUNTY DEPUTY SHERI FFS' ASSOCI ATI ON, | NC.
PETI TI ONER- APPELLANT,

AND MVEMORANDUM AND ORDER

MONRCE COUNTY AND MONRCE COUNTY SHERI FF,
RESPONDENTS- RESPONDENTS.

TREVETT CRI STO SALZER & ANDOLI NA, P.C., ROCHESTER (DANI EL P. DEBOLT OF
COUNSEL), FOR PETI TI ONER- APPELLANT.

MERI DETH H. SM TH, COUNTY ATTORNEY, ROCHESTER (MALLORIE C. RULI SON OF
COUNSEL), FOR RESPONDENTS- RESPONDENTS.

Appeal from an order of the Suprene Court, Mnroe County (Ann
Mari e Taddeo, J.), entered Decenber 11, 2012 in a proceedi ng pursuant
to CPLR article 75. The order denied the petition and confirned the
arbitrati on award.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Petitioner, the bargaining representative for
certain Deputy Sheriffs enployed by respondents, conmenced this
proceeding to vacate an arbitration award denying a grievance filed by
petitioner on behalf of five of its nenbers. Those five Deputy
Sheriffs were scheduled to work on July 4, 2011 and they each
requested and were granted the day off w thout being required to use
vacation | eave or conpensatory tine. The collective bargaining
agreenment (CBA) then in effect provided that |ndependence Day was a
paid holiday and that “[a]ll enployees shall be entitled to holiday
pay.” In addition, the five Deputy Sheriffs qualified, by virtue of
their enploynent and mlitary service, for the benefit extended by
Mlitary Law § 249, which provides in pertinent part that enpl oyees so
qualified “shall, in so far as practicable, be entitled to absent
[thensel ves] from[their] duties or service, with pay, on July fourth
of each year” without “any loss or dimnution of vacation or holiday
privilege.” Respondents ultimately paid the five enpl oyees ei ght
hours of holiday pay w thout |oss of vacation | eave or conpensatory
time. Petitioner thereafter filed a grievance all eging that
respondents violated the CBA when they failed to pay the Deputy
Sheriffs for their regular shifts on July 4, 2011, i.e., for an
additional 7.5 hours. The grievance was denied at each step



- 2- 84
CA 13-01106

contenplated by the CBA, including arbitration. The arbitrator
concluded, inter alia, that neither the CBA nor Mlitary Law 8§ 249
requi red respondents to pay the five Deputy Sheriffs in the manner
sought by petitioner.

We concl ude that Suprene Court properly denied the petition and
confirmed the arbitration award. Contrary to petitioner’s
contentions, the arbitrator did not exceed any linmtation of his power
in denying the grievance (see Matter of New York Gty Tr. Auth. v
Transport Workers Union of Am, Local 100, 14 NY3d 119, 123-124;
Rochester City Sch. Dist. v Rochester Teachers Assn., 41 Ny2d 578,
583), nor is his construction of the CBA totally irrational (see
Rochester City Sch. Dist., 41 Ny2d at 583; cf. Matter of Al bany County
Sheriffs Local 775 of N Y. State Law Enforcenent O ficers Union, Dist.
Council 82, AFSCME, AFL-CIO [County of Al bany], 27 AD3d 979, 980). In
addition, there is no basis for vacating the award as viol ative of
public policy (see generally Matter of New York City Tr. Auth. v
Transport Workers Union of Am Local 100, AFL-CI O 99 Nyad 1, 6-7).
Contrary to petitioner’s contention, the award does not, on its face,
violate the public policy enbodied in Mlitary Law 8 249, and the
court properly declined to vacate the award on that ground (see Matter
of Sprinzen [ Nonmberg], 46 NY2d 623, 631; see also Matter of Brady v
Kel l ey, 51 AD2d 797, 797-798).

Entered: February 7, 2014 Frances E. Cafarell
Clerk of the Court
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KA 11-02519
PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, VALENTINO AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER
ANTHONY THOVAS, ALSO KNOM AS ZAK,

DEFENDANT- APPEL LANT.
(APPEAL NO 1.)

THE LEGAL Al D BUREAU CF BUFFALO, | NC., BUFFALO (SHERRY A. CHASE OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, |11, DI STRICT ATTORNEY, BUFFALO (DAVID A. HERATY OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Suprenme Court, Erie County (M
WlliamBoller, A J.), rendered Decenber 22, 2010. The judgnent
convi cted defendant, upon his plea of guilty, of manslaughter in the
first degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Sanme Menorandum as in People v Thomas ([appeal No. 2] _ AD3d
[ Feb. 7, 2014]).

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, VALENTINO, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER
ANTHONY THOVAS, ALSO KNOM AS ZAK,

DEFENDANT- APPEL LANT.
(APPEAL NO 2.)

THE LEGAL Al D BUREAU CF BUFFALO, | NC., BUFFALO (SHERRY A. CHASE OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, |11, DI STRICT ATTORNEY, BUFFALO (DAVID A. HERATY OF
COUNSEL), FOR RESPONDENT.

Appeal from a resentence of the Suprene Court, Erie County (M
WlliamBoller, A J.), rendered February 28, 2011. Defendant was
resent enced upon his conviction of manslaughter in the first degree.

It is hereby ORDERED that the resentence so appealed fromis
unani nously affirned.

Menorandum I n appeal No. 1, defendant appeals from a judgnent
convicting himupon his plea of guilty of manslaughter in the first
degree (Penal Law 8§ 125.20 [1]) and, in appeal No. 2, he appeals from
his resentence on that conviction. W note at the outset that
def endant’ s appeal concerns only the severity of the resentence and
the threshold i ssue whet her defendant’s waiver of the right to appeal
was valid and thus enconpasses the severity of the resentence. W
therefore affirmthe judgnment in appeal No. 1.

Wth respect to appeal No. 2, we agree with defendant that his
wai ver of the right to appeal was invalid because the perfunctory
inquiry made by Suprenme Court was “insufficient to establish that the
court ‘engage[d] the defendant in an adequate colloquy to ensure that
the wai ver of the right to appeal was a know ng and vol untary
choice’ ” (People v Brown, 296 AD2d 860, |v denied 98 NY2d 767; see
People v Ham | ton, 49 AD3d 1163, 1164). W neverthel ess concl ude,
however, that the resentence is not unduly harsh or severe.

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, VALENTINO, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

DEVON L. DAVI S, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JANET C. SQOVES OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER ( NANCY G LLI GAN OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Suprene Court, Monroe County
(Francis A Affronti, J.), rendered March 9, 2010. The judgnent
convi cted defendant, upon his plea of guilty, of kidnapping in the
second degree, crimnal sexual act in the first degree and robbery in
t he second degr ee.

It is hereby ORDERED that the judgment so appealed fromis
unani nously affirned.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of kidnapping in the second degree (Penal Law
8 135.20), crimnal sexual act in the first degree (8 130.50 [1]) and
robbery in the second degree (8 160.10 [1]). Defendant failed to
preserve for our review his contention that his plea was not know ng,
voluntary and intelligent because Suprene Court inposed a |onger
period of postrel ease supervision (PRS) than it prom sed at the tine
of the plea. Contrary to defendant’s further contention, preservation
is required. The record establishes that “defendant was advi sed of
what the sentence would be, including its PRS term at the outset of
t he sentencing proceedi ng. Because defendant could have sought relief
fromthe sentencing court in advance of the sentence’s inposition,
[the] rationale [of People v Louree (8 NY3d 541, 546)] for dispensing
with the preservation requirenment is not presently applicable” (People
v Murray, 15 NY3d 725, 727; see People v Peque, 22 NY3d 168, [ Nov.
19, 2013]).

Even assum ng, arguendo, that defendant’s waiver of the right to
appeal was invalid and thus does not preclude our review of his
chal l enge to the severity of his sentence (see People v WIlians, 46
AD3d 1424, 1425; People v Wi pple, 37 AD3d 1148, 1148, |v denied 8
NY3d 928), we neverthel ess conclude that the sentence is not unduly
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harsh or severe.

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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KA 09- 02480
PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, VALENTINO, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

CHARLES M LEI STVMAN, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JAMES ECKERT OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (NI COLE M FANTI GROSSI OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgrment of the Monroe County Court (John J.
Connel I, J.), rendered Septenber 25, 2009. The judgnent convicted
def endant, upon his plea of guilty, of course of sexual conduct
against a child in the first degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously reversed on the law, the plea is vacated and the matter is
remtted to Monroe County Court for further proceedings on the
i ndi ct ment .

Menmorandum  On appeal from a judgnment convicting him upon his
pl ea of guilty, of course of sexual conduct against a child in the
first degree (Penal Law 8 130.75 [1] [a]), defendant contends that the
pl ea was involuntary because County Court failed to informhimthat a
period of postrel ease supervision (PRS) would be inposed. Although
defendant failed to nove to withdraw the plea or to vacate the
j udgnment of conviction, it is well settled that, “ ‘where a trial
j udge does not fulfill the obligation to advise a defendant of [PRS]
during the plea allocution, the defendant may chall enge the plea as
not knowi ng, voluntary and intelligent on direct appeal,
notw t hst andi ng the absence of a postallocution notion’ ” (People v
Cornell, 16 NY3d 801, 802; see People v Boyd, 12 NY3d 390, 393). It
is also well settled that the court “has the constitutional duty to
advi se a defendant of the direct consequences of a guilty plea,

i ncluding any period of [PRS] that will be inposed as part of the
sentence,” and “ ‘[t]he failure of a court to advise of [PRS] requires
reversal of the conviction” ” (Cornell, 16 NY3d at 802, quoting People
v Catu, 4 NY3d 242, 245). Here, as the People correctly concede, the
record does not establish that the court advised defendant when he

pl eaded guilty that the sentence would include a period of PRS. To
the contrary, the record establishes that the Peopl e indicated that

t hey woul d request a sentence of at |east 10 years in prison, and the
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court made no sentence prom se other than to indicate that defendant
“Wll be sentenced to state prison.” Because the court “failed to
advi se defendant prior to the entry of the plea that his sentence
woul d i nclude a period of postrel ease supervision, . . . his plea was
not knowi ngly, voluntarily and intelligently entered” (People v Rajab,
79 AD3d 1718, 1719; see People v Hill, 9 NY3d 189, 191-192, cert

deni ed 553 US 1048; Catu, 4 NY3d at 245). W therefore reverse the
j udgnment, vacate the plea, and remit the matter to County Court for
further proceedings on the indictnent.

Def endant’ s remai ning contentions are noot in |ight of our
determ nation

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, VALENTINO, AND WHALEN, JJ.

Pl ONEER WAREHOUSI NG AND DI STRI BUTI ON, LLC,
PLAI NTI FF- RESPONDENT,

\% ORDER

RITE AID OF NEW YORK, | NC., DEFENDANT- APPELLANT.

RAVEN & KOLBE, LLP, NEWYORK CITY (M CHAEL T. GLEASON OF COUNSEL), FOR
DEFENDANT- APPELLANT.

SCOLARO, FETTER, GRI ZANTI, MCGOUGH & KING P.C., SYRACUSE (CHAI M J.
JAFFE OF COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from an order and judgnment (one paper) of the Suprene
Court, Onondaga County (Brian F. DeJdoseph, J.), entered Cctober 29,
2012. The order and judgnent, anong other things, granted plaintiff’s
notion for summary judgmnent.

It is hereby ORDERED t hat the order and judgnent so appeal ed from
is unaninously affirmed w thout costs for reasons stated at Suprene
Court.

Entered: February 7, 2014 Frances E. Cafarell
Clerk of the Court
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PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, VALENTINO, AND WHALEN, JJ.

ROBERT F. OLCZAK AND DI ANE OLCZAK,
PLAI NTI FFS- RESPONDENTS,

\% ORDER

NI ACET CORPORATI ON, DEFENDANT- APPELLANT.

DAMON MOREY LLP, BUFFALO (HEDW G M AULETTA OF COUNSEL), FOR
DEFENDANT- APPELLANT.

COLLINS & COLLINS, LLC, BUFFALO (M CHAEL C. LANCER OF COUNSEL), FOR
PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprene Court, Erie County (John F.
O Donnell, J.), entered Decenber 5, 2012 in a personal injury action.
The order granted the notion of plaintiffs for partial summary
judgnment on liability pursuant to Labor Law § 240 (1).

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Entered: February 7, 2014 Frances E. Cafarell
Clerk of the Court
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PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, VALENTINO, AND WHALEN, JJ.

REG NA KI MBLE, PLAI NTI FF- RESPONDENT,
\% ORDER

LAMONT V. BARNES, SALVATORE J. TABBI,
STEVEN W LLI AMS, DEFENDANTS- RESPONDENTS,
BEST AUTO SALES AND SERVI CES, | NC.,
DEFENDANT- APPELLANT,

ET AL., DEFENDANT.

BARTH SULLI VAN BEHR, BUFFALO ( ANDREW J. KOWALEWSKI OF COUNSEL), FOR
DEFENDANT- APPELLANT.

WLLIAM K. MATTAR, P.C., WLLIAWSVILLE (SARA T. WALLITT OF COUNSEL),
FOR PLAI NTI FF- RESPONDENT.

BOUVI ER PARTNERSHI P, LLP, BUFFALO (CHAD E. MJRRAY OF COUNSEL), FOR
DEFENDANT- RESPONDENT LAMONT V. BARNES.

Appeal from an order of the Suprenme Court, Erie County (Sheila A
DiTullio, A J.), entered Cctober 4, 2012 in a personal injury action.
The order, anong other things, denied the cross notion of defendant
Best Auto Sal es and Services, Inc. for summary judgnent dism ssing the
amended conpl aint and all cross clains against it.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w thout costs for reasons stated in the decision
at Suprene Court.

Entered: February 7, 2014 Frances E. Cafarell
Clerk of the Court
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KA 13-00022
PRESENT: SCUDDER, P.J., FAHEY, PERADOTTO, LINDLEY, AND SCON ERS, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

ELJAE HI LL, DEFENDANT- APPELLANT.

J. SCOIT PORTER, SENECA FALLS, FOR DEFENDANT- APPELLANT.

W LLI AM J. FI TZPATRI CK, DI STRICT ATTORNEY, SYRACUSE (VICTORIA M WH TE
OF COUNSEL), FOR RESPONDENT.

Appeal , by perm ssion of a Justice of the Appellate Division of
the Suprenme Court in the Fourth Judicial Department, from an order of
t he Onondaga County Court (John H Crandall, A J.), dated Decenber 19,
2012. The order denied the notion of defendant to vacate a judgnent
of conviction pursuant to CPL 440. 10.

It is hereby ORDERED that the order so appealed fromis
unani mously reversed on the law and the matter is remtted to Onondaga
County Court for a hearing pursuant to CPL 440.30 (5).

Menorandum  We agree with defendant that County Court erred in
denying without a hearing his notion pursuant to CPL 440.10 to vacate
hi s judgnment of conviction on the ground that his plea was not
knowi ngly, voluntarily or intelligently entered because he did not
recei ve effective assistance of counsel. Defendant’s subm ssions
“tend[ ] to substantiate all the essential facts” necessary to support
his claimof ineffective assistance of counsel (CPL 440.30 [4] [Db]).
Moreover, his allegations are not contradicted by a court record and
are supported by other affidavits, and “it cannot be said that ‘there
is no reasonabl e possibility that [they are] true’ ” (People v Beach,
186 AD2d 935, 936, quoting CPL 440.30 [4] [d] [ii]). Specifically,
def endant averred that defense counsel advised himthat, if he pleaded
guilty and cooperated with the District Attorney’s office inits
i nvestigation of other crimnal matters, he would receive a sentence
of no nore than five years of incarceration. Three other people
averred that defense counsel told defendant’s fiancé, nother and
father that defendant would receive “no nore than” a five-year
sentence. At the time of the plea, the court inforned defendant that
t he agreed-upon sentence was a termof incarceration of 10 years, but
noted that it would approve a | esser sentence if one were reconmmended
by the Peopl e “based upon any cooperation [from defendant that the
Peopl e] deenied] satisfactory and hel pful.” After defendant net with
representatives of the District Attorney’s office to fulfill his
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obl i gati on under the cooperation agreenent, the court sentenced himto
a termof incarceration of 10 years. According to defendant, defense
counsel m scomunicated to himthe | evel of cooperation necessary for
the People to recormmend a | esser sentence and m sl ed hi mconcerning
what his sentence would be if he entered a plea to the indictnent.

The affidavits submtted by defendant in support of the notion raise
factual issues that require a hearing (see CPL 440.30 [5]; People v
Frazier, 87 AD3d 1350, 1351). Consequently, we reverse the order and
remt the matter to County Court to conduct a hearing on defendant’s
not i on.

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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KA 09- 02645
PRESENT: SCUDDER, P.J., FAHEY, PERADOTTO, LINDLEY, AND SCON ERS, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

M CHAEL B. BARKSDALE, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (TIMOTHY S. DAVIS OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER ( STEPHEN X. O BRI EN OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgrment of the Monroe County Court (Brian M
McCarthy, J.), rendered Decenber 4, 2009. The judgnent convicted
def endant, upon his plea of guilty, of burglary in the third degree
and crimnal mschief in the second degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

112

KA 12-02203
PRESENT: SCUDDER, P.J., FAHEY, PERADOTTO, LINDLEY, AND SCON ERS, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

ADAM WEBSTER, DEFENDANT- APPELLANT.

KATHLEEN P. REARDON, ROCHESTER, FOR DEFENDANT- APPELLANT.

JASON L. COOK, DI STRI CT ATTORNEY, PENN YAN ( PATRI CK T. CHAMBERLAI N OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Yates County Court (W Patrick
Fal vey, J.), rendered Cctober 9, 2012. The judgnent convicted
def endant, upon a jury verdict, of failure to register as a sex
of f ender .

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of failure to register as a sex offender
(Correction Law 88 168-f [4]; 168-t). Defendant failed to preserve
for our review his contention that County Court inproperly permtted
the prosecutor to question a defense wi tness concerning the wtness’s
adj udi cation as a youthful offender (see CPL 470.05 [2]; see generally
People v Murray, 17 AD3d 1042, 1043, |v denied 5 NY3d 792), and we
decline to exercise our power to review that contention as a matter of
discretion in the interest of justice (see CPL 470.15 [6] [a]).
Contrary to defendant’s further contention, we conclude that the
evi dence, viewed in the light nost favorable to the prosecution (see
People v Contes, 60 Ny2d 620, 621), is legally sufficient to support
the conviction. Viewing the evidence in |ight of the elenents of the
crinme as charged to the jury (see People v Danielson, 9 NY3d 342,
349), we further conclude that the verdict is not agai nst the weight
of the evidence (see generally People v Bl eakl ey, 69 Ny2d 490, 495).
The jury was entitled to credit the testinony of the People’s
w tnesses and to reject the conflicting testinony of the defense
W t nesses (see People v More, 227 AD2d 227, 227, |v denied 88 Ny2d
990). Finally, we have considered the alleged deficiencies in defense
counsel s performance and concl ude that defendant received neani ngful
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representation (see generally People v Baldi, 54 Ny2d 137, 147).

Entered: February 7, 2014 Frances E. Cafarell
Clerk of the Court
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KA 12-00022
PRESENT: SCUDDER, P.J., FAHEY, PERADOTTO, LINDLEY, AND SCON ERS, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

W LMON VI NCENT, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALQO, | NC., BUFFALO ( ROBERT B. HALLBORG
JR, OF COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, 111, DI STRICT ATTORNEY, BUFFALO ( MATTHEW B. POWAERS OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Erie County Court (Sheila A
D Tullio, J.), rendered March 2, 2011. The judgnent convicted
def endant, upon his plea of guilty, of manslaughter in the first
degr ee.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of manslaughter in the first degree (Penal Law
§ 125.20 [1]). Contrary to defendant’s contention, he know ngly,
voluntarily and intelligently waived the right to appeal (see
generally People v Lopez, 6 NY3d 248, 256), and that valid waiver of
the right to appeal enconpasses his challenge to the severity of the
bar gai ned-for sentence (see id. at 255; see generally People v Lococo,
92 Ny2d 825, 827; People v Hi dalgo, 91 Ny2d 733, 737).

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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KAH 12- 00123
PRESENT: SCUDDER, P.J., FAHEY, PERADOTTO, LINDLEY, AND SCON ERS, JJ.

THE PEOPLE OF THE STATE OF NEW YORK EX REL
M TCHELL MONTGOMERY, PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER

DALE ARTUS, SUPERI NTENDENT, GOWANDA CORRECTI ONAL
FACI LI TY, RESPONDENT- RESPONDENT.

DAVI D J. PAJAK, ALDEN, FOR PETI TI ONER- APPELLANT.

Appeal from a judgnment of the Suprenme Court, Erie County (Russel
P. Buscaglia, A J.), entered Novenber 29, 2011 in a habeas corpus
proceedi ng. The judgnment denied the petition.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Petitioner conmenced this proceeding seeking a wit
of habeas corpus on the ground that he was inproperly sentenced as a
persistent violent felony offender on his 1998 conviction of burglary
in the second degree (Penal Law § 140.25 [2]). W conclude that

Suprene Court properly denied the petition. “Habeas corpus relief is
unavai |l abl e because petitioner’s contention[s] in support of the
petition ‘could have been . . . raised on direct appeal or by a notion

pursuant to CPL article 440" 7 (People ex rel. Lewis v G aham 96 AD3d
1423, 1423, |v denied 19 NY3d 813; see People ex rel. Martinez v
Graham 98 AD3d 1312, 1312, |v denied 20 NY3d 853; People ex rel.
Lanfair v Corcoran, 60 AD3d 1351, 1351, |v denied 12 NY3d 714).

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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CA 13-01201
PRESENT: SCUDDER, P.J., FAHEY, PERADOTTO, LINDLEY, AND SCON ERS, JJ.

RAFAEL URENA, CLAI MANT- APPELLANT,
\% ORDER

STATE OF NEW YORK, DEFENDANT- RESPONDENT.
(CLAIM NO. 109727.)

SIM & RECORD, BAYSIDE (SANG J. SIM OF COUNSEL), FOR
CLAI MANT- APPELLANT.

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (LAURA ETLI NGER OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Court of Cains (Christopher J.
McCarthy, J.), entered Septenber 10, 2012. The order granted the
notion of defendant for summary judgnent dism ssing the claim

It is hereby ORDERED that the order so appealed fromis
unani mously affirmed w thout costs for reasons stated in the decision
at the Court of O ains.

Entered: February 7, 2014 Frances E. Cafarell
Clerk of the Court
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CA 13-00232
PRESENT: SCUDDER, P.J., FAHEY, PERADOTTO, LINDLEY, AND SCON ERS, JJ.

IN THE MATTER OF SAMUEL ABDUL- JABBAR,
PETI TI ONER- APPELLANT,

Vv ORDER
BRI AN FI SCHER, COWMM SSI ONER, NEW YORK STATE

DEPARTMENT OF CORRECTI ONS AND COMMUNI TY
SUPERVI SI ON, RESPONDENT- RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW (LEAH R. NOWOTARSKI OF
COUNSEL), FOR PETI TI ONER- APPELLANT.

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (W LLIAME. STORRS OF
COUNSEL), FOR RESPONDENT- RESPONDENT.

Appeal froma judgnent of the Suprenme Court, Wom ng County (Mark
H Dadd, A . J.), entered Cctober 15, 2012 in a proceedi ng pursuant to
CPLR article 78. The judgnment denied the petition.

It is hereby ORDERED that said appeal is unaninously dism ssed
wi t hout costs (see Matter of Ansari v Travis, 9 AD3d 901, |v denied 3
NY3d 610).

Entered: February 7, 2014 Frances E. Cafarell
Clerk of the Court
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CA 13-00316
PRESENT: SCUDDER, P.J., FAHEY, PERADOTTO, LINDLEY, AND SCON ERS, JJ.

I N THE MATTER OF DARYL KNI CKERBOCKER,
PETI TI ONER- APPELLANT,

Vv ORDER
BRI AN FI SCHER, COWMM SSI ONER, NEW YORK STATE

DEPARTMENT OF CORRECTI ONS AND COMMUNI TY
SUPERVI SI ON, RESPONDENT- RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW (LEAH R. NOWOTARSKI OF
COUNSEL), FOR PETI TI ONER- APPELLANT.

ERI C T. SCHNElI DERVAN, ATTORNEY GENERAL, ALBANY (FRANK BRADY OF
COUNSEL), FOR RESPONDENT- RESPONDENT.

Appeal froma judgnent of the Suprenme Court, Wom ng County (Mark
H Dadd, A . J.), entered Septenber 20, 2012 in a CPLR article 78
proceedi ng. The judgnment denied the petition.

It is hereby ORDERED that said appeal is unaninously dism ssed
wi t hout costs (see Matter of Robles v Evans, 100 AD3d 1455, 1455).

Entered: February 7, 2014 Frances E. Cafarell
Clerk of the Court
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KA 12- 00704
PRESENT: SCUDDER, P.J., CENTRA, FAHEY, CARNI, AND VALENTINO JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

CURTI S M DDLEBROOKS, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALQO, INC., BUFFALO (ROBERT L. KEMP OF
COUNSEL), FOR DEFENDANT- APPELLANT.

CURTI S M DDLEBROOKS, DEFENDANT- APPELLANT PRO SE.

FRANK A. SEDITA, |11, DI STRICT ATTORNEY, BUFFALO (NI CHOLAS T. TEXI DO
OF COUNSEL), FOR RESPONDENT.

Appeal from a resentence of the Suprenme Court, Erie County (M
WlliamBoller, A J.), rendered August 19, 2011. Defendant was
resentenced by inposing a term of postrel ease supervi sion.

It is hereby ORDERED that the resentence so appealed fromis
unani nously affirned.

Entered: February 7, 2014 Frances E. Cafarell
Clerk of the Court
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KA 09- 01581
PRESENT: SCUDDER, P.J., CENTRA, FAHEY, CARNI, AND VALENTINO JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

KENNETH MARTI NEZ, JR., DEFENDANT- APPELLANT.

EASTON THOWPSON KASPEREK SHI FFRIN LLP, ROCHESTER (BRI AN SH FFRI N OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER ( GEOFFREY KAEUPER OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Suprene Court, Monroe County
(Francis A Affronti, J.), rendered June 1, 2009. The judgnent
convi cted defendant, upon a jury verdict, of rape in the first degree,
rape in the second degree and endangering the welfare of a child (two
counts).

It is hereby ORDERED that the judgment so appealed fromis
unani nously affirned.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of rape in the first degree (Penal Law § 130. 35
[1]), rape in the second degree (8 130.30 [1]), and two counts of
endangering the welfare of a child (8 260.10 [1]). Defendant failed
to preserve for our review his contention that he was denied a fair
trial by prosecutorial msconduct on sunmation (see People v Stanl ey,
108 AD3d 1129, 1131, Iv denied 22 NY3d 959). 1In any event, his
contention is without nmerit. In explaining what the victimhad to go
t hrough after disclosing the abuse, the prosecutor stated that the
victimhad spoken with different agencies after she nade her initial
di scl osure, she underwent a genital exam and she appeared before the
grand jury and at trial. Contrary to defendant’s contention, the
prosecutor did not state that the victimhad nmade prior statenents
that were consistent with her trial testinony. Mreover, the
prosecutor’s remarks were a fair response to defense counsel’s theory
that the victimhad fabricated the allegations (see generally People v
Sant ana, 55 AD3d 1338, 1339, |v denied 12 NY3d 762). Next, the
prosecutor’s remark about defense counsel’s probable response if the
vi ctimhad been crying on the witness stand was also a fair response
to defense counsel’s remarks on sunmation, in which he was critical of
the victims lack of affect when testifying (see generally People v
Spi vey, 305 AD2d 135, 135, |v denied 100 NY2d 587). The prosecutor’s
remarks that there was “no custody battle” and that the victimdid not
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have a previous genital exam nation were fair comment on the evidence
(see generally People v McCaul ey, 19 AD3d 1130, 1131, |v denied 5 Ny3d
808) .

W reject defendant’s contention that he was denied effective
assi stance of counsel. To the extent that defendant contends that
def ense counsel was ineffective for failing to object to the
prosecutor’s remarks during sunmation, that contention is w thout
merit inasmuch as the prosecutor’s comments did not constitute
prosecutorial m sconduct (see People v Hill, 82 AD3d 1715, 1716, |v
denied 17 NY3d 806). W further conclude that defendant failed to
show that an objection to the testinony of the medical expert would
have been successful (see generally People v Stultz, 2 Ny3d 277, 287,
rearg denied 3 Ny3d 702). View ng the evidence, the law, and the
ci rcunstances of this case in totality and at the tine of
representation, we conclude that defendant received effective
assi stance of counsel (see generally People v Baldi, 54 Ny2d 137,
147) .

Viewing the evidence in light of the elenments of the crines as
charged to the jury (see People v Danielson, 9 NY3d 342, 349), we
rej ect defendant’s contention that the verdict is against the weight
of the evidence (see generally People v Bl eakl ey, 69 NY2d 490, 495).
Def endant’ s contention that the order of protection should be nodified
to take into account jail tinme credit is not preserved for our review
(see People v Hoyt, 107 AD3d 1426, 1426, |v denied 21 NY3d 1042; see
generally People v N eves, 2 NY3d 310, 315-317). In any event, that
contention is without nmerit inasnuch as the expiration date of the
order of protection could have been significantly |longer if Suprene
Court had included the period of postrel ease supervision when
cal cul ating the maxi num expiration date of the “determ nate sentence
of inprisonnment actually inmposed” (CPL former 530.12 [5] [ii]), as it
coul d have (see People v WIllians, 19 NY3d 100, 103-104).

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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KA 12-01360
PRESENT: SCUDDER, P.J., CENTRA, FAHEY, CARNI, AND VALENTINO JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

JUAN ESTEVEZ- SANTOS, DEFENDANT- APPELLANT.

CARA A. VWALDVAN, FAI RPORT, FOR DEFENDANT- APPELLANT.

JASON L. COOK, DI STRI CT ATTORNEY, PENN YAN ( PATRI CK T. CHAMBERLAI N OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Yates County Court (W Patrick
Fal vey, J.), rendered Septenber, 20, 2011. The judgnent convicted
def endant, upon his plea of guilty, of crimnal use of a firearmin
t he second degr ee.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of crimnal use of a firearmin the second
degree (Penal Law § 265.08 [2]). *“Defendant did not nove to w thdraw
the plea or to vacate the judgnent of conviction and thus his
contention that the plea was not know ngly, voluntarily and
intelligently entered is not preserved for our review (People v
Ander son, 34 AD3d 1318, 1318, |Iv denied 8 NY3d 843). Contrary to
defendant’s further contention, the record establishes that he
knowi ngly, voluntarily and intelligently waived the right to appeal
(see generally People v Lopez, 6 Ny3d 248, 256), and that valid waiver
forecl oses any chall enge by defendant to the severity of the sentence
(see id. at 255; see People v Lococo, 92 NY2d 825, 827; People v
H dal go, 91 Ny2d 733, 737).

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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CAF 12-01140
PRESENT: SCUDDER, P.J., CENTRA, FAHEY, CARNI, AND VALENTINO JJ.

IN THE MATTER OF ALI SA E

L1 VI NGSTON COUNTY DEPARTMENT OF SOCI AL SERVI CES, MEMORANDUM AND ORDER
PETI TI ONER- RESPONDENT;

VEENDY F., RESPONDENT- APPELLANT.

CHARLES J. GREENBERG AMHERST, FOR RESPONDENT- APPELLANT.

DAVID J. MORRI'S, COUNTY ATTORNEY, CENESEO (WENDY S. SI SSON COF
COUNSEL), FOR PETI TI ONER- RESPONDENT.

CHARLES PLOVANI CH, ATTORNEY FOR THE CHI LD, ROCHESTER

Appeal froman order of the Famly Court, Livingston County
(Robert B. Wggins, J.), entered June 8, 2012 in a proceedi ng pursuant
to Social Services Law 8§ 384-b. The order, anong other things,
revoked a suspended judgnment and term nated respondent’s parental
rights with respect to the subject child.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Respondent not her appeals from an order revoking a
suspended judgnent pursuant to Family Court Act 8 633 and term nating
her parental rights with respect to her daughter. Contrary to the
not her’ s contention, petitioner established by a preponderance of the
evi dence that the nother violated the terns and conditions of the
suspended judgnent (see Matter of G ovanni K [Dawn K. ], 68 AD3d 1766
1767-1768, |v denied 14 NY3d 707). Petitioner established that the
not her failed to obtain suitable housing until after the violation
petition was filed and that she withdrew or Iimted rel eases for
information fromprograns that she attended. Although the nother
testified that she had conpl eted several progranms, she failed to
provi de verification that she conpleted the prograns and admtted that
she did not know whet her petitioner had approved those prograns.
Petitioner established by a preponderance of the evidence that the
not her continued to |ive at her parents’ house, to which petitioner
had been deni ed access to make an assessnment of whether it would be an
appropriate hone for the child to visit, and we note that Famly
Court’s determnation that the nother’s testinony that she was |iving
in the apartnment that she rented was not credible is entitled to great
wei ght (see Matter of Baron C. [Dominique C ], 101 AD3d 1622, 1622).
It is well established that a hearing on a petition alleging that the
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terms of a suspended judgnment have been violated is part of the

di spositional phase of the permanent negl ect proceeding, and that the
di sposition shall be based on the best interests of the child (see
Matter of Richelis S. [Richard S.], 68 AD3d 1643, 1644-1645, appeal

di sm ssed 14 NY3d 767). W conclude that the record supports the
court’s determnation that term nation of the nother’s rights is in
the best interests of the child (see Matter of Mercedes L. [ Constance
L.], 12 AD3d 1184, 1184).

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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CAF 12-01187
PRESENT: SCUDDER, P.J., CENTRA, FAHEY, CARNI, AND VALENTINO JJ.

IN THE MATTER OF SABRI NA CAMPBELL,
PETI TI ONER- RESPONDENT,

\% MEMORANDUM AND ORDER

MARGARET JANUARY, RESPONDENT- RESPONDENT,
AND BENNI E CARTER, SR., RESPONDENT- APPELLANT.

MARK D. FUNK, ROCHESTER, FOR RESPONDENT- APPELLANT.

SERCU & SERCU LLP, PITTSFORD (LARA R BADAIN OF COUNSEL), FOR
PETI TI ONER- RESPONDENT.

M THOVAS SCOTT & ASSCCI ATES, GRAND | SLAND ( MARY THOVAS SCOTIT OF
COUNSEL), FOR RESPONDENT- RESPONDENT.

SANFORD A. CHURCH, ATTORNEY FOR THE CHI LD, ALBI ON.

Appeal from an order of the Famly Court, Ol eans County (Janes
P. Punch, J.), entered May 15, 2012 in a proceeding pursuant to Famly
Court Act article 6. The order, anong other things, awarded sole
custody of the subject child to petitioner.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  On appeal froman order granting sole custody of the
subject child to petitioner, a nonparent, respondent father contends
that there was no showi ng of extraordinary circunmstances. W reject
that contention. It is well settled that, “as between a parent and a
nonparent, the parent has a superior right to custody that cannot be
deni ed unl ess the nonparent establishes that the parent has
relinquished that right because of ‘surrender, abandonnent, persisting
negl ect, unfitness or other |ike extraordinary circunmstances’ "~
(Matter of Gary G v Roslyn P., 248 AD2d 980, 981, quoting Matter of
Bennett v Jeffreys, 40 NY2d 543, 544; see Matter of Howard v
McLoughlin, 64 AD3d 1147, 1147). Here, the record establishes that
respondent nother placed the child with petitioner just days after his
birth in February 2010, and the father disputed that he was the father
of the child even after receiving the results of a DNA test confirmng
that he was. The father did not seek custody of the child until the
child was al nost one year old, after an order of filiation was
entered. The father visited the child for the first time in January
or February 2012, and had only six or seven visits before he stopped
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attendi ng when the visits were noved to petitioner’s home around Apri
2012. The child has significant nmedical conditions and special needs
requiring various fornms of treatnent, and the father denonstrated that
he has no interest in |earning about the child s conditions and needs
and how to treat them (see Matter of Brault v Snugorzewski, 68 AD3d
1819, 1819; Matter of Ronald I. v Janes J., 53 AD3d 706, 707). W
therefore agree with Famly Court that extraordi nary circunstances
were present here. W note that the father additionally contends that
the court inproperly shifted the burden of proof to himto establish
extraordinary circunstances when it ordered himto present his proof
first. That contention is not preserved for our review (see Matter of
Canfield v McCree, 90 AD3d 1653, 1653-1654), and is without nerit in
any event. The court’s determ nation establishes that it was aware
that petitioner “bore the burden of proof regardl ess of the order of
presentation” of the proof (Matter of Scala v Parker, 304 AD2d 858,
859) .

Contrary to the father’s further contention, the court did not
err in ordering supervised visitation. Courts have broad discretion
in determ ning whether visits should be supervised, and we concl ude
that there is a sound and substantial basis in the record to support
the court’s determ nation (see Matter of Chilbert v Soler, 77 AD3d
1405, 1406, |v denied 16 NY3d 701). The father is presently unable to
address the child s medical conditions and special needs due to his
inability to understand themor his indifference to them

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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PRESENT: SCUDDER, P.J., CENTRA, FAHEY, CARN, AND VALENTI NGO, JJ.

IN THE MATTER OF SMALL SM LES LI TI GATI ON

KELLY VARANO, AS PARENT AND NATURAL GUARDI AN

OF | NFANT JEREMY BOHN, SHANNON FRO O, AS PARENT
AND NATURAL GUARDI AN OF | NFANT SHAWN DARLI NG
BRENDA FORTI NO, AS PARENT AND NATURAL GUARDI AN

OF I NFANT JULI E FORTI NO, MARI E MARTI N, AS PARENT
AND NATURAL GUARDI AN OF | NFANT KENNETH KENYON,
JENNY LYNN COMHER, AS PARENT AND NATURAL GUARDI AN
OF I NFANT W LLI AM MARTI N, HOLLAN CRI PPEN, AS
PARENT AND NATURAL GUARDI AN OF | NFANT DEVAN
MATHEWS, JESSI CA RECORE, AS PARENT AND NATURAL
GUARDI AN OF | NFANT SAVANTHA MCLOUGHLI N, LAURIE

Rl ZZO AND DOM NI CK RI ZZO, AS LEGAL CUSTCODI ANS OF

| NFANT JACOB MCMAHON, JASON MONTANYE, AS PARENT
AND NATURAL GUARDI AN OF | NFANT KADEM MONTANYE AND
FRANCES SHELLI NGS, AS PARENT AND NATURAL GUARDI AN
OF | NFANT RAYNE SHELLI NGS, PLAI NTI FFS- RESPONDENTS,

Vv

FORBA HOLDI NGS, LLC, NOW KNOWN AS CHURCH STREET
HEALTH MANAGEMENT, LLC, ET AL., DEFENDANTS,

NAVEED AMAN, D.D.S., KOURY BONDS, D.D.S., TAREK
ELSAFTY, D.D.S., AND YAQOOB KHAN, D.D.S.,

DEFENDANTS- APPELLANTS.

(ACTION NO. 1.)

SHANTEL JOHNSON, AS PARENT AND NATURAL GUARDI AN

OF | NFANT KEVI N BUTLER, VERONI CA ROBI NSON, AS

PARENT AND NATURAL GUARDI AN OF | NFANT ARI ANA FLORES,
DEM TA GARRETT, AS PARENT AND NATURAL GUARDI AN OF

| NFANT |’ YANA GARCI A SANTCS, KATHRYN JUSTI CE, AS
PARENT AND NATURAL GUARDI AN OF | NFANT BREYONNA
HOWARD, ELI ZABETH LORRAI NE, AS PARENT AND NATURAL
GUARDI AN OF | NFANT SHI LOH LORRAI NE, JR, LAPORSHA
SHAW AS PARENT AND NATURAL GUARDI AN OF | NFANT

ALEXI S PARKER, ROBERT RALSTON, AS PARENT AND NATURAL
GUARDI AN OF | NFANT BRANDI E RALSTON, KATRI CE MARSHALL,
AS PARENT AND NATURAL GUARDI AN OF | NFANT LESANA ROSS,
TI FFANY HENTON, AS PARENT AND NATURAL GUARDI AN OF

| NFANT COREY SM TH AND JANET TABER AS PARENT AND
NATURAL GUARDI AN OF | NFANT JON TABER

PLAI NTI FFS- RESPONDENTS,

\Y,

ORDER
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FORBA HOLDI NGS, LLC, NOW KNOWN AS CHURCH STREET
HEALTH MANAGEMENT, LLC, ET AL., DEFENDANTS,

SHI LPA AGADI, D.D.S., KOURY BONDS, D.D.S., |SMATU
KAMARA, D.D.S., SONNY KHANNA, D.D.S., AND KI M

PHAM D.D.S., DEFENDANTS- APPELLANTS.

(ACTION NO. 2.)

TI MOTHY ANGUS, AS PARENT AND NATURAL GUARDI AN

OF | NFANT JACOB ANGUS, JESSALYN PURCELL, AS PARENT
AND NATURAL GUARDI AN OF | NFANT | SAl AH BERG, BRI AN
CARTER, AS PARENT AND NATURAL GUARDI AN OF | NFANT

BRI ANA CARTER, APRI L FERGUSON, AS PARENT AND NATURAL
GUARDI AN OF | NFANT JOSEPH FERGUSON, SHERAI N RI VERA,
AS PARENT AND NATURAL GUARDI AN OF | NFANT SHADAYA

G LMORE, TONYA POTTER, AS PARENT AND NATURAL GUARDI AN
OF | NFANT DESI RAEE HAGER, NANCY WARD, AS LEGAL
CUSTODI AN OF | NFANT AALY!I AROSE LABOVBARD- BLACK, NANCY
WARD, AS LEGAL CUSTODI AN OF | NFANT MANUEL LABORDE, JR.,
JENNI FER BACON, AS PARENT AND NATURAL GUARDI AN OF

| NFANT ASHLEY PARKER AND COURTNEY CONRAD, AS PARENT
AND NATURAL GUARDI AN OF | NFANT ZAKARY W LSON,

PLAI NTI FFS- RESPONDENTS,

Vv

FORBA HOLDI NGS, LLC, NOW KNOWN AS CHURCH STREET
HEALTH MANAGEMENT, LLC, ET AL., DEFENDANTS,

MAZI AR | ZADI, D.D.S., JUDITH MORI, D.D.S., EDM SE
FORESTAL, D.D.S., EVAN GOLDSTEIN, D.D.S., KEERTH
GOLLA, D.D.S., AND NASSEF LANCEN, D.D.S.,
DEFENDANTS- APPELLANTS.

(ACTION NO. 3.)

W LSON ELSER MOSKOW TZ EDELMAN & DI CKER LLP, ALBANY ( MELI SSA A.
MURPHY- PETROS OF COUNSEL), FOR DEFENDANTS- APPELLANTS.

PONERS & SANTOLA, LLP, ALBANY (M CHAEL J. HUTTER OF COUNSEL), FOR
PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprenme Court, Onondaga County (John
C. Cherundolo, A J.), entered Cctober 29, 2012. The order sua sponte
adopted the recommendations of a referee, which largely rejected the
obj ecti ons of defendants-appellants to plaintiffs’ discovery
responses.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs (see Sholes v Meagher, 100 Ny2d 333, 335).

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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CA 13-01107
PRESENT: SCUDDER, P.J., CENTRA, FAHEY, CARNI, AND VALENTINO JJ.

IN THE MATTER OF ARBI TRATI ON BETWEEN NI AGARA
FRONTI ER TRANSPORTATI ON AUTHORI TY,
PETI TI ONER- APPELLANT,

AND MVEMORANDUM AND ORDER

| NTERNATI ONAL LONGSHOREMEN' S ASSCCI ATl ON, LOCAL
1949, RESPONDENT- RESPONDENT.

DAVI D J. STATE, BUFFALO (WAYNE R. CRADL OF COUNSEL), FOR
PETI TI ONER- APPELLANT.

W JAMES SCHWAN, BUFFALO, FOR RESPONDENT- RESPONDENT.

Appeal from an order of the Suprenme Court, Erie County (Frederick
J. Marshall, J.), entered Septenber 20, 2012 in a proceedi ng pursuant
to CPLR article 75. The order denied the petition seeking a permnent
stay of arbitration.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Suprene Court properly denied the petition seeking a
permanent stay of arbitration pursuant to CPLR 7503 (b). Contrary to
petitioner’s contention, a stay was not warranted on the ground of res
judicata. The prior arbitration between the parties did not involve
the sane claim and therefore res judicata, or claimpreclusion, is
not applicable (see generally Xiao Yang Chen v Fischer, 6 NY3d 94,
100). Insofar as petitioner contends that the prior arbitration
i nvol ved the sane issue and thereby contends that coll ateral estoppel,
or issue preclusion, applies (see generally Parker v Blauvelt
Vol unteer Fire Co., 93 Ny2d 343, 349), we note that it is for the
arbitrator to determne “[t]he effect, if any, to be given to [that]
earlier arbitration award” (Matter of City Sch. Dist. of Cty of
Tonawanda v Tonawanda Educ. Assn., 63 NY2d 846, 848; see Matter of
Fal zone [ New York Cent. Mut. Fire Ins. Co.], 15 Ny3d 530, 534-535).

W reject petitioner’s further contention that the arbitration should
be permanently stayed as a matter of public policy (see Matter of
Village of Johnson Gty [Johnson Gty Firefighters Assn., Local 921

| AFF], 75 AD3d 817, 818; see generally Matter of Board of Educ. of
Watertown City Sch. Dist. [Watertown Educ. Assn.], 93 Ny2d 132, 138-
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Entered: February 7, 2014 Frances E. Cafarell
Clerk of the Court
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CA 13-01247
PRESENT: SCUDDER, P.J., CENTRA, FAHEY, CARNI, AND VALENTINO JJ.

DANYELLE KRAMER, AS PARENT AND NATURAL GUARDI AN
OF LI NCOLN LAW JR., PLAI NTI FF- APPELLANT,

Vv MEMORANDUM AND ORDER
JOHN GRIECO, JR, M CHAEL A RUDA, SABRA A. RUDA

DEFENDANTS- RESPONDENTS,
ET AL., DEFENDANTS.

LOTEMPI O & BROMN, P.C., BUFFALO (RAFAEL O GOVEZ OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

BURG O, KITA, CURVIN & BANKER, BUFFALO ( STEVEN P. CURVI N OF COUNSEL),
FOR DEFENDANT- RESPONDENT JOHN GRI ECO, JR

Appeal from an order and judgnent (one paper) of the Suprene
Court, Erie County (Donna M Siwek, J.), entered Cctober 17, 2012 in a
personal injury action. The order and judgnent granted defendant John
Gieco, Jr.’s notion for summary judgnment di sm ssing the second
amended conpl ai nt agai nst him

It is hereby ORDERED that the order and judgnent so appeal ed from
is unaninmously affirmed w thout costs.

Menorandum Plaintiff, as parent and natural guardi an of her
son, commenced this action on behalf of her son, seeking damages for
injuries he allegedly sustained as the result of his exposure to |ead
paint in an apartnent rented by plaintiff fromJohn Gieco, Jr.
(defendant). Supreme Court properly granted defendant’s notion for
sumary judgnent dism ssing the second anended conpl ai nt agai nst him

“I't is well settled that in order for a landlord to be held
liable for injuries resulting froma defective condition upon the
prem ses, the plaintiff must establish that the |andlord had actual or
constructive notice of the condition for such a period of tine that,
in the exercise of reasonable care, it should have been corrected’
(Juarez v Wavecrest Mgt. Team 88 NY2d 628, 646; see Stokely v Wi ght,
111 AD3d 1382, 1382). Plaintiff does not contend that defendant had
actual notice of the dangerous condition at issue and, with respect to
constructive notice, we note that the Court of Appeals in Chapman v
Silber (97 Ny2d 9, 15) wote that constructive notice of a hazardous,
| ead- based paint condition may be established by proof “that the
| andl ord (1) retained a right of entry to the prem ses and assuned a
duty to make repairs, (2) knew that the apartnent was constructed at a
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time before | ead-based interior paint was banned, (3) was aware that
pai nt was peeling on the prem ses, (4) knew of the hazards of |ead-
based paint to young children and (5) knew that a young child lived in
t he apartnent.”

Even assum ng, arguendo, that defendant failed to neet his
initial burden of establishing that there is no triable issue of fact
with respect to the fourth Chapman factor, i.e., the know edge of
hazards factor (see generally Jackson v Brown, 26 AD3d 804, 805), we
concl ude that defendant nmet his burden with respect to the first and
third Chapnan factors, i.e., the right of entry factor and the peeling
paint factor, and that plaintiff failed to raise an issue of fact in
opposition thereto (see generally Zuckerman v City of New York, 49
NY2d 557, 562).

Entered: February 7, 2014 Frances E. Cafarel
Clerk of the Court
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CAF 13-00973
PRESENT: SM TH, J.P., FAHEY, CARNI, VALENTINO AND WHALEN, JJ.

IN THE MATTER OF ELAI NE WOLF,
PETI TI ONER- APPELLANT,

\% ORDER

JOSHUA STEI NBERG RESPONDENT- RESPONDENT.

MACHT, BRENI ZER & G NGOLD, P.C., SYRACUSE (JON W BREN ZER COF
COUNSEL), FOR PETI TI ONER- APPELLANT.

GRENI'S LAW FI RM SYRACUSE (PETER SI MON GRENI S OF COUNSEL), FOR
RESPONDENT- RESPONDENT.

JUDI TH A. MAYNE, ATTORNEY FOR THE CHI LD, BALDW NSVI LLE.

Appeal from an order of the Famly Court, Onondaga County (David
J. Roman, J.H O), entered August 28, 2012 in a proceedi ng pursuant to
Fam |y Court Act article 6. The order dism ssed the petition seeking
perm ssion to relocate the subject child.

Now, upon reading and filing the stipulation of discontinuance
signed by the attorneys for the parties on Cctober 11 and 28, 2013 and
by the Attorney for the Child on COctober 23, 2013,

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs upon stipul ation.

Entered: February 7, 2014 Frances E. Cafarell
Clerk of the Court
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CA 12- 02065
PRESENT: SM TH, J.P., FAHEY, CARNI, VALENTINO AND WHALEN, JJ.

ALOKE CHAUDHURI, PLAI NTI FF- APPELLANT,
\% ORDER

KEI TH P. GREEN, | NDI VI DUALLY AND IN H S CAPACI TY
AS A DEPUTY SHERI FF, COUNTY OF ONTARI O, M J.

HALPI' N, | NDI VI DUALLY AND IN H'S CAPACITY AS A
DEPUTY SHERI FF, COUNTY OF ONTARI O, PH LLIP C.
POVERO, SHERI FF, COUNTY OF ONTARI O, AND COUNTY OF
ONTARI O, DEFENDANTS- RESPONDENTS.

VAN HENRI VHI TE, ROCHESTER, FOR PLAI NTI FF- APPELLANT.

JOHN W PARK, COUNTY ATTORNEY, CANANDAI GUA (M CHAEL G REI NHARDT OF
COUNSEL), FOR DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprenme Court, Ontario County
(WIlliamF. Kocher, A J.), entered February 6, 2012. The order denied
plaintiff’s notion to reargue his opposition to defendants’ prior
summary judgnent notion.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs (see Enpire Ins. Co. v Food City, 167 AD2d 983, 984).

Entered: February 7, 2014 Frances E. Cafarell
Clerk of the Court
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CA 13-00230
PRESENT: SM TH, J.P., FAHEY, CARNI, VALENTINO AND WHALEN, JJ.

IN THE MATTER OF DAVI D ECHEVARRI A,
PETI TI ONER- APPELLANT,

Vv ORDER
BRI AN FI SCHER, COWMM SSI ONER, NEW YORK STATE

DEPARTMENT OF CORRECTI ONS AND COMMUNI TY
SUPERVI SI ON, RESPONDENT- RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW ( ADAM W KOCH OF
COUNSEL), FOR PETI TI ONER- APPELLANT.

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (KATE H. NEPVEU OF
COUNSEL), FOR RESPONDENT- RESPONDENT.

Appeal froma judgnent of the Suprenme Court, Wom ng County (Mark
H Dadd, A . J.), entered Septenber 20, 2012 in a proceedi ng pursuant to
CPLR article 78. The judgnment, anong other things, denied the
petition.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
W thout costs (see Matter of Robles v Evans, 100 AD3d 1455, 1455).

Entered: February 7, 2014 Frances E. Cafarell
Clerk of the Court
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CA 13-00950
PRESENT: CENTRA, J.P., PERADOTTO, LINDLEY, SCONIERS, AND WHALEN, JJ.

EDWARD S. KALFAS, PLAI NTI FF- APPELLANT,
\% ORDER

TRACI E LYNN KALFAS, DEFENDANT- RESPONDENT.

ERI CKSON WEBB SCOLTON & HAJDU, LAKEWOCD (PAUL V. WEBB, 111, OF
COUNSEL), FOR PLAI NTI FF- APPELLANT.

LENHARDT & SM TH, W LLI AMSVI LLE (CLAYTON J. LENHARDT OF COUNSEL), FOR
DEFENDANT- RESPONDENT.

Appeal from a judgrment of the Suprenme Court, Chautauqua County
(Janmes H Dillon, J.), entered July 23, 2012 in a divorce action. The
j udgment, anong ot her things, dissolved the nmarriage between the
parties and distributed the nmarital debts and assets.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed for reasons stated in the decision at Suprene
Court.

Entered: February 7, 2014 Frances E. Cafarell
Clerk of the Court
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CA 13-01122
PRESENT: CENTRA, J.P., PERADOTTO, LINDLEY, SCONIERS, AND WHALEN, JJ.

DELVI R, LLC, PLAI NTI FF- APPELLANT,
\% ORDER

TRM ARCHI TECTURE, DESI GN & PLANNI NG P.C.,
DEFENDANT - RESPONDENT.

THE KNOER CGROUP, PLLC, BUFFALO (CHANEL T. MCCARTHY OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

LI PPES MATHI AS WEXLER FRI EDMAN LLP, BUFFALO ( MARK DAVI S OF COUNSEL),
FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (John A
M chal ek, J.), entered Cctober 10, 2011. The order denied the notion
of plaintiff for, inter alia, summary judgnment dism ssing the
counterclainms and declaring that defendant’s nechanic’s lien is void.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs for reasons stated in the decision
at Suprene Court.

Entered: February 7, 2014 Frances E. Cafarell
Clerk of the Court



MOTI ON NO. (1945/90) KA 02-01501. — THE PECPLE OF THE STATE OF NEW YORK
RESPONDENT, V M CHAEL MCKI NNEY, DEFENDANT- APPELLANT. — Motion for wit of
error coram nobi s deni ed. PRESENT: SCUDDER, P.J., FAHEY, LI NDLEY,

SCONI ERS, AND WHALEN, JJ. (Filed Feb. 7, 2014.)

MOTI ON NO. (1078/99) KA 97-00568. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V FRANK D ANTUONO, DEFENDANT- APPELLANT. -- Motion for wit of
error coram nobi s deni ed. PRESENT: SCUDDER, P.J., CENTRA, PERADOTTO,

CARNI, AND LINDLEY, JJ. (Filed Feb. 7, 2014.)

MOTI ON NO. (1690/03) KA 01-01186. -- THE PEOPLE OF THE STATE OF NEW YORK
RESPONDENT, V ALEX NANCE, DEFENDANT- APPELLANT. -- Mdtion for wit of error
coram nobi s deni ed. PRESENT: SCUDDER, P.J., SM TH, CENTRA, LI NDLEY, AND

VALENTINO, JJ. (Filed Feb. 7, 2014.)

MOTI ON NO. (738/07) KA 03-00814. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V ROBERT A. GRI FFI N, DEFENDANT- APPELLANT. -- Mdtion for wit of
error coram nobi s deni ed. PRESENT: SCUDDER, P.J., CENTRA, FAHEY,

PERADOTTO, AND WHALEN, JJ. (Filed Feb. 7, 2014.)

MOTI ON NO. (1006/08) KA 07-00713. -- THE PEOPLE OF THE STATE OF NEW YORK
RESPONDENT, V JARVI S LASSALLE, DEFENDANT- APPELLANT. -- Modtion for wit of
error coramnobis granted. Menorandum Defendant contends that he was
deni edeffective assi stance of appellate counsel because counsel failed to

rai se an i ssue on direct appeal that would have resulted in reversal



specifically, County Court erred in failing to advise defendant prior to
the entry of his plea that his sentence would include a period of

postrel ease supervision. Upon our review of the notion papers, we concl ude
that the issue may have nerit. Therefore, the order of October 3, 2008 is
vacated and this Court will consider the appeal de novo (see People v
LeFrois, 151 AD2d 1046). Defendant is directed to file and serve his
records and briefs with this Court on or before May 23, 2014. PRESENT:

SCUDDER, P.J., SM TH, CENTRA, FAHEY, AND LI NDLEY, JJ. (Filed Feb. 7,

2014.)
MOTI ON NO. (212/09) KA 07-01644. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V BRI AN L. ALLPORT, DEFENDANT- APPELLANT. -- Motion for wit of

error coram nobi s deni ed. PRESENT: SMTH, J.P., CENTRA, FAHEY, PERADOITO

AND LI NDLEY, JJ. (Filed Feb. 7, 2014.)

MOTI ON NO (579/10) KA 08-01906. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V DERRI CK R FULTON, DEFENDANT- APPELLANT. -- Mtion for wit of

error coram nobi s deni ed. PRESENT: SCUDDER, P.J., CENTRA, FAHEY, LI NDLEY,

AND SCONI ERS, JJ. (Filed Feb. 7, 2014.)

MOTI ON NO. (434/12) KA 10-01638. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V PHI LLI P HOLLOMY, DEFENDANT- APPELLANT. -- Mdtion for wit of
error coram nobi s deni ed. PRESENT: SMTH, J.P., PERADOTTO, CARN ,

LI NDLEY, AND SCONI ERS, JJ. (Filed Feb. 7, 2014.)



MOTI ON NO. (367/13) KA 11-00641. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V RONDULA LANE, DEFENDANT- APPELLANT. -- Mdtion for wit of
error coram nobi s deni ed. PRESENT: SCUDDER, P.J., SM TH, CENTRA, CARNI

AND SCONI ERS, JJ. (Filed Feb. 7, 2014.)

MOTI ON NO. (910/13) CA 12-01497. -- PHILLIP DEL NERO, PLAI NTI FF- APPELLANT,
V MARK COLVI N, DEFENDANT- RESPONDENT. (APPEAL NO 1.) -- Motion for
reargunment or |eave to appeal to the Court of Appeals denied. PRESENT:

SMTH, J.P., CARNI, SCONI ERS, AND VALENTINO JJ. (Filed Feb. 7, 2014.)

MOTI ON NO (911/13) CA 12-01639. -- PHILLIP DEL NERO, PLAI NTI FF- APPELLANT,
V MARK COLVI N, DEFENDANT- RESPONDENT. (APPEAL NO. 2.) -- Mdtion for

reargunent or |eave to appeal to the Court of Appeals denied. PRESENT:

SMTH, J.P., CARNI, SCONI ERS, AND VALENTINO JJ. (Filed Feb. 7, 2014.)

MOTI ON NO. (1040/13) CA 12-01806. -- CHERYL FOLEY AND W LLI AM FOLEY,
PLAI NTI FFS- RESPONDENTS, V WEST-HERR FORD, INC., ET AL., DEFENDANTS.

TI MOTHY B. HOMRD, SHERI FF, COUNTY OF ERI E, APPELLANT. -- Motion for
reargunent or |leave to appeal to the Court of Appeals denied. PRESENT:

SCUDDER, P.J., CENTRA, CARNI, AND LINDLEY, JJ. (Filed Feb. 7, 2014.)

MOTI ON NO (1082/13) CA 13-00515. -- MARY BETH DEJOHN,
PLAI NTI FF- RESPONDENT, V SPEECH, LANGUACE & COMMUNI CATI ON ASSCCI ATES, SLP,
Or, PT, PLLC, TAM D. TREUTLI EN AND SCOTT TREUTLI EN, DEFENDANTS- APPELLANTS.

-- Motion for reargunment or |eave to appeal to the Court of Appeal s deni ed.



PRESENT: SM TH, J.P., PERADOTTO, CARN, VALENTI NO, AND WHALEN, JJ. (Filed

Feb. 7, 2014.)

MOTI ON NO. (1088/13) CA 12-02386. -- PRICE TRUCKI NG CORP., FOR | TSELF AND
ALL OTHER SI M LARLY SI TUATED TRUST FUND BENEFI Cl ARI ES OF CERTAI N TRUST
FUNDS PURSUANT TO NEW YORK LI EN LAW ARTI CLE 3- A, PLAI NTI FF- RESPONDENT, V
AAA ENVI RONMENTAL, INC., ENVIRITE OF CH O, INC., AND M KE LI NA PAVI NG

| NC., DEFENDANTS- RESPONDENTS, FI RST NI AGARA BANK, N. A.,

DEFENDANT- APPELLANT, NORAMPAC | NDUSTRIES, I NC., ET AL., DEFENDANTS. --
Motion for reargunment denied. PRESENT: SMTH, J.P., PERADOITO, VALENTI NO

AND WHALEN, JJ. (Filed Feb. 7, 2014.)

MOTI ON NO. (1148/13) CA 13-00572. -- IN THE MATTER OF GERALD STROBEL, FAITH
STROBEL, JAMES COLLINS, PATRI CI A COLLINS, FREDERI CK M NTER AND BARBARA

M NTER, PETI Tl ONERS- APPELLANTS, V NEW YORK STATE DEPARTMENT OF

ENVI RONVENTAL CONSERVATI ON, TOAWN OF CLARENCE, ERI E COUNTY DEPARTMENT OF
HEALTH, JAVMES BUONO AND KELLI BUONO, RESPONDENTS- RESPONDENTS. -- Mdtion for
reargunment or |eave to appeal to the Court of Appeals denied. PRESENT:
CENTRA, J.P., FAHEY, CARNI, SCON ERS, AND VALENTINO, JJ. (Filed Feb. 7,

2014.)

MOTI ON NO (1191/13) CA 13-00362. -- KATHLEEN NASCA AND ANTHONY NASCA,
PLAI NTI FFS- APPELLANTS, V MARK LOUI S DELMONTE, DO NG BUSI NESS AS N AGARA
CHI ROPRACTI C OFFI CE (FORMERLY | NCORRECTLY SUED HEREI N AS “ NI AGARA

CH ROPRACTI C’), DEFENDANT- RESPONDENT, ET AL., DEFENDANT. -- Mdtion for



reargunent or |leave to appeal to the Court of Appeals denied. PRESENT:

SMTH, J.P., CENTRA, FAHEY, CARNI, AND WHALEN, JJ. (Filed Feb. 7, 2014.)

MOTI ON NO. (1192/13) CA 13-00029. -- JOSHUA MORRI S AND JESSI CA MORRI S,

PLAI NTI FFS- APPELLANTS, V TOWMN OF LOCKE AND TOAN OF LANSI NG

DEFENDANTS- RESPONDENTS. -- Mdtion for reargunent or |eave to appeal to the
Court of Appeals denied. PRESENT: SMTH, J.P., CENTRA, FAHEY, CARNI, AND

VWHALEN, JJ. (Filed Feb. 7, 2014.)

MOTI ON NO. (1209/13) CA 12-01352. -- MANUEL MARTI NEZ, CLAI MANT- APPELLANT, V
STATE OF NEW YORK, DEFENDANT- RESPONDENT. (CLAIM NO. 119899.) (APPEAL NO
1.) -- Mdtion for reargunent or |eave to appeal to the Court of Appeals
denied. PRESENT: SMTH, J.P., PERADOTTO LI NDLEY, VALENTINO, AND WHALEN,

JJ. (Filed Feb. 7, 2014.)

MOTI ON NO. (1210/13) CA 12-01353. -- MANUEL MARTI NEZ, CLAI MANT- APPELLANT, V
STATE OF NEW YORK, DEFENDANT- RESPONDENT. (CLAIM NO. 119899.) (APPEAL NO
2.) -- Motion for reargunent or |eave to appeal to the Court of Appeals
denied. PRESENT: SM TH, J.P., PERADOTTO LI NDLEY, VALENTINO, AND WHALEN,

JJ. (Filed Feb. 7, 2014.)

MOTI ON NO (1253/13) CA 13-00517. -- CHARTER ONE BANK, FSB, SUCCESSOR BY
MERCGER TO ALBANK, FSB, PLAI NTI FF- RESPONDENT, V RI CHARD F. M LLS,
DEFENDANT- APPELLANT, ET AL., DEFENDANTS. (APPEAL NO. 1.) -- Mdtion for

reargunent or |leave to appeal to the Court of Appeals denied. PRESENT:



SMTH, J.P., FAHEY, CARNI, VALENTINO AND WHALEN, JJ. (Filed Feb. 7,

2014.)

MOTI ON NO. (1254/13) CA 13-00518. -- CHARTER ONE BANK, FSB, SUCCESSCOR BY
MERGER TO ALBANK, FSB, PLAI NTI FF- RESPONDENT, V RI CHARD F. M LLS,
DEFENDANT- APPELLANT, ET AL., DEFENDANTS. (APPEAL NO. 2.) -- Modtion for
reargunent or |eave to appeal to the Court of Appeals denied. PRESENT:
SMTH, J.P., FAHEY, CARNI, VALENTINO AND WHALEN, JJ. (Filed Feb. 7,

2014.)

MOTI ON NO (1255/13) CA 12-02062. -- CHARTER ONE BANK, FSB, SUCCESSOR BY
MERCER TO ALBANK, FSB, PLAI NTI FF- RESPONDENT, V RI CHARD F. M LLS,
DEFENDANT- APPELLANT, ET AL., DEFENDANTS. (APPEAL NO. 3.) -- Mtion for

reargunent or |eave to appeal to the Court of Appeals denied. PRESENT:

SMTH, J.P., FAHEY, CARNI, VALENTINO AND WHALEN, JJ. (Filed Feb. 7,

2014.)
KA 10-01773. -- THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT, V TOBY
AMVBRI ATl , DEFENDANT- APPELLANT. -- Judgrent unani nously affirmed. Counsel’s

notion to be relieved of assignnent granted (see People v Crawford, 71 AD2d
38 [1979]). (Appeal from Judgnent of Livingston County Court, Dennis S.
Cohen, J. - Attenpted Robbery, 1st Degree). PRESENT: SCUDDER, P.J.,

CENTRA, FAHEY, CARNI, AND VALENTINO, JJ. (Filed Feb. 7, 2014.)

KA 13-01144. -- THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT, V MARTI N



A. CALLOWMAY, DEFENDANT- APPELLANT. -- Judgnent unani nmously affirned.
Counsel s notion to be relieved of assignnment granted (see People v
Crawford, 71 AD2d 38 [1979]). (Appeal from Judgnment of Cayuga County
Court, Thomas G Leone, J. - Pronoting Prison Contraband, 1st Degree).
PRESENT: SCUDDER, P.J., CENTRA, FAHEY, CARNI, AND VALENTINO JJ. (Filed

Feb. 7, 2014.)

KA 12-01695. -- THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT, V DARYL
CATES, DEFENDANT- APPELLANT. -- Judgnent unani nously affirmed. Counsel’s
nmotion to be relieved of assignnent granted (see People v Crawford, 71 AD2d
38 [1979]). (Appeal from Judgnent of Suprene Court, Erie County,

Chri stopher J. Burns, J. - Aggravated Crimnal Contenpt). PRESENT

SCUDDER, P.J., CENTRA, FAHEY, CARNI, AND VALENTINO, JJ. (Filed Feb. 7,

2014.)
KA 13-00799. -- THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT, V RODNEY
DI NGLE, DEFENDANT- APPELLANT. -- Judgrent unani nously affirmed. Counsel’s

nmotion to be relieved of assignnent granted (see People v Crawford, 71 AD2d
38 [1979]). (Appeal from Judgnent of Wom ng County Court, Mark H. Dadd,

J. - Attenpted Pronoting Prison Contraband, 1st Degree). PRESENT:

SCUDDER, P.J., CENTRA, FAHEY, CARNI, AND VALENTINO JJ. (Filed Feb. 7,

2014.)

KA 13-00032. -- THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT, V LU S

RCODRI GUEZ- FLAMENCO, ALSO KNOMWN AS ROBERTO C. VEGA- RI VERA, ALSO KNOMN AS



JUAN CARLGCS-RI VERI A, ALSO KNOMN AS LU S RODRI GUES, ALSO KNOMN AS KALI MBA,
DEFENDANT- APPELLANT. -- Judgnent unani nously affirmed. Counsel’s notion to
be relieved of assignnment granted (see People v Crawford, 71 AD2d 38
[1979]). (Appeal from Judgnent of Ol eans County Court, James P. Punch, J.
- Murder, 2nd Degree). PRESENT: SCUDDER, P.J., CENTRA, FAHEY, CARNI, AND
VALENTINO, JJ. (Filed Feb. 7, 2014.)
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