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Appeal from an order and judgnment (one paper) of the Suprene
Court, Monroe County (Matthew A. Rosenbaum J.), entered April 2,
2014. The order and judgnent denied plaintiff’'s notion to conpel
di scovery and granted the cross notion of defendant for sunmmary
j udgnment dismssing the conplaint and for attorney’s fees.

It is hereby ORDERED that the order and judgnent so appeal ed from
i s unani nously affirnmed w thout costs.

Menmorandum  Plaintiff appeals froman order and judgnment that
denied his notion to conpel discovery and granted the cross notion of
def endant for summary judgrment di sm ssing the conplaint and for
attorneys’ fees. W affirm

Contrary to plaintiff’s contention, Suprene Court properly denied
his notion to conpel discovery because plaintiff offered nere
specul ation that facts essential to opposing defendant’s cross notion
for sunmary judgnment were in defendant’s “exclusive know edge and
possessi on and coul d be obtained by discovery” (Resetarits Constr.
Corp. v Elizabeth Pierce O nsted, MD. Cr. for the Visually Inpaired
[ appeal No. 2], 118 AD3d at 1456 [internal quotation marks omtted];
see Eagen v Harl equi n Books, 229 AD2d 935, 936).

Contrary to plaintiff’s further contention, defendant net its
initial burden of establishing its entitlenent to summary judgnent
dism ssing plaintiff’s first cause of action alleging a breach of the
parties’ nondi scl osure agreenent. Defendant tendered evidentiary
proof in adm ssible formthat it did not breach the agreenent (see
generally Zuckerman v City of New York, 49 Ny2d 557, 562), a necessary
el enent of a breach of contract cause of action (see Resetarits
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Constr. Corp., 118 AD3d at 1455). Although the affidavits submtted
by defendant contai ned sone hearsay statenments (see generally People v
Johnson, 79 AD3d 1264, 1266-1267, |v denied 16 Ny3d 832), defendant
est abl i shed through nonhearsay evidence that it did not use
plaintiff’s confidential information to solicit plaintiff’s custoners
in violation of the nondisclosure agreenent. |In opposition to
defendant’s notion, plaintiff failed to establish the existence of a
material triable issue of fact (see Alvarez v Prospect Hosp., 68 Ny2d
320, 324).

We further conclude that defendant was entitled to sunmary
j udgnment dismissing plaintiff’s second cause of action alleging
defendant’s failure to negotiate in good faith. Although the
nondi scl osure agreenent provided that defendant “desire[d] to
participate in discussions regarding the purchase of” plaintiff’s
business, it is clear fromthe | anguage of the agreenment that neither
party was obligated to continue negotiating to the conpletion of such
a transaction (see Goodstein Constr. Corp. v Gty of New York, 80 Ny2d
366, 373; see generally 180 Water St. Assoc. v Lehman Bros. Hol di ngs,
7 AD3d 316, 317).

Wth respect to plaintiff’'s third cause of action, for fraud,
“[i]t is axiomatic that a cause of action for fraud does not arise
where . . . the fraud alleged relates to a breach of contract” (Egan v
New York Care Plus Ins. Co., 277 AD2d 652, 653; see Genovese v State
Farm Mut. Auto. Ins. Co., 106 AD3d 866, 867), and “[a] fraud claimis
not sufficiently stated where it alleges that a defendant did not
intend to performa contract with a plaintiff when he made it” (Gordon
v Dino De Laurentiis Corp., 141 AD2d 435, 436). Here, plaintiff’s
cause of action for fraud is based upon allegations that defendant
made fal se representations that it was interested in purchasing
plaintiff’s business in order to gain plaintiff’s confidentia
information. Thus, that cause of action fails because “the supporting
al | egati ons do not concern representations which are collateral or
extraneous to the terns of the parties’ agreenent” (Genovese, 106 AD3d
at 867 [internal quotation nmarks onmitted]).

Finally, we note that the parties’ agreenent specifically
provides for an award of attorneys’ fees and expenses to the
prevailing party “in the event of litigation relating to [the]
[a]greenent.” Plaintiff failed to preserve for our review his
contention that the court erred in awardi ng attorneys’ fees and
expenses to defendant w thout first conducting a hearing inasnmuch as
plaintiff failed to request such a hearing (see Thonpson v MQueeney,
56 AD3d 1254, 1259; see generally Ci esinski v Town of Aurora, 202 AD2d
984, 985).
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