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\% MVEMORANDUM AND ORDER
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M CHAEL J. FLAHERTY, JR., ACTING D STRI CT ATTORNEY, BUFFALO (DAVID A.
HERATY OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Erie County Court (Kenneth F. Case,
J.), rendered January 20, 2015. The judgnent convicted defendant,
upon a jury verdict, of crimnal possession of a controlled substance
inthe fifth degree and tanpering with physical evidence.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously nodified on the |Iaw by reduci ng the conviction of
tanpering with physical evidence to attenpted tanpering with physica
evi dence and by vacating the sentence inposed on count two of the
i ndictment and as nodified the judgnent is affirnmed, and the matter is
remtted to Erie County Court for sentencing on the conviction of
attenpted tanpering with physical evidence.

Menor andum  Def endant appeals from a judgnent convicting him
upon a jury verdict of crimnal possession of a controlled substance
in the fifth degree (Penal Law 8 220.06 [5]) and tanpering with
physi cal evidence (8 215.40 [2]). Defendant contends that defense
counsel was ineffective for failing to nove to suppress the physica
evi dence on the ground that he was unlawfully seized when the police
officers pursued himinto a store wi thout reasonabl e suspicion of
crimnal activity. W reject that contention. It is well settled
that “a showi ng that [defense] counsel failed to nake a particul ar
pretrial notion generally does not, by itself, establish ineffective
assi stance of counsel” (People v Rivera, 71 Ny2d 705, 709; see People
v Biro, 85 AD3d 1570, 1571), and it is equally well settled that, in
order “[t]o prevail on a claimof ineffective assistance of counsel,
it is incunmbent on defendant to denonstrate the absence of strategic
or other legitimte explanations for counsel’s failure to request a
particul ar hearing. Absent such a showing, it will be presuned that
counsel acted in a conpetent nmanner and exerci sed professiona
judgment in not pursuing a hearing” (Rivera, 71 Ny2d at 709).

Fut hernore, “[t]here can be no denial of effective assistance of



- 2- 180
KA 15-00159

counsel arising from|[defense] counsel’s failure to ‘nmake a notion or
argurment that has little or no chance of success’ ” (People v Caban, 5
NY3d 143, 152, quoting People v Stultz, 2 Ny3d 277, 287, rearg denied
3 NY3d 702). Here, defendant failed to denonstrate the absence of

| egiti mate expl anations for defense counsel’s failure to nake that

particul ar suppression notion, or that the “ ‘notion, if nmade, would
have been successful and that defense counsel’s failure to nmake that
noti on deprived himof neaningful representation’ ” (People v Bassett,

55 AD3d 1434, 1437-1438, |v denied 11 NY3d 922).

W reject defendant’s contention that the conviction of crimna
possession of a controlled substance in the fifth degree is based on
legally insufficient evidence (see generally People v Bl eakl ey, 69
NY2d 490, 495). Viewing the evidence in light of the el enents of that
crime as charged to the jury (see People v Danielson, 9 NY3d 342,
349), we reject defendant’s further contention that the verdict with
respect to that count is against the weight of the evidence (see
general ly Bl eakl ey, 69 Ny2d at 495).

W agree with defendant, however, that the evidence is legally
insufficient to support the conviction of tanpering w th physica
evidence. Insofar as relevant here, a person is guilty of that crine
when, “[Db]elieving that certain physical evidence is about to be
produced or used in an official proceeding or a prospective officia
proceedi ng, and intending to prevent such production or use, he [or
she] suppresses it by any act of conceal nent” (Penal Law 8§ 215. 40
[2]). The People’s theory was that defendant tanpered with physica
evi dence by throw ng bags of cocaine onto the floor of a store with
the intent of concealing the drugs fromthe pursuing police officers
and thereby preventing the use of the drugs in a prospective officia
proceedi ng. The evidence at trial established that officers observed
def endant throw bags of suspected crack cocai ne onto the floor when he
passed through the front entrance of the store. Although the offense
of tanpering wi th physical evidence does not require the actua
suppressi on of physical evidence, there nust be an act of conceal nent
while intending to suppress the evidence (see People v Eagl esgrave,
108 AD3d 434, 434, |v denied 21 NY3d 1073). W conclude that the
evidence is legally insufficient to establish that defendant
acconpl i shed an act of conceal nent inasnmuch as he dropped the itens
onto the floor in plain sight of the officers (cf. People v Atkins, 95
AD3d 731, 731, |v denied 19 NY3d 994). W further conclude, however,
that there is legally sufficient evidence to sustain a conviction of
attenpted tanpering with physical evidence (88 110.00, 215.40 [2];

Eagl esgrave, 108 AD3d at 435). W therefore nodify the judgnment by
reduci ng defendant’s conviction of tanpering with physical evidence to
attenpted tanpering with physical evidence and vacating the sentence

i nposed on count two of the indictnent (see CPL 470.15 [2] [a]), and
we remt the matter to County Court for sentencing on the conviction
of attenpted tanpering with physical evidence.

Ent er ed: March 24, 2017 Frances E. Caf arel
Cerk of the Court



