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Appeal from a judgment of the Genesee County Court (Robert C
Noonan, J.), rendered July 21, 2014. The judgnent convicted
defendant, after a nonjury trial, of burglary in the second degree and
crimnal obstruction of breathing or blood circulation.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously nodified on the |aw by anendi ng the order of protection to
del ete the no contact provisions with respect to defendant’s son and
as nodified the judgnment is affirmed.

Menor andum  Def endant appeals from a judgnent convicting him
after a nonjury trial of burglary in the second degree (Penal Law
§ 140.25 [2]) and crimnal obstruction of breathing or blood
circulation (8 121.11). County Court issued stay away and no contact
orders of protection agai nst defendant with respect to both the victim
and defendant’s son, to remain effective until Cctober 9, 2031.
Def endant failed to preserve for our review his contention that the
People commtted a Brady violation by failing to disclose the notes of
a police officer who interviewed the victim (see People v Tobias, 273
AD2d 925, 926, |v denied 95 Ny2d 908), and we decline to exercise our
power to reviewit as a matter of discretion in the interest of
justice (see CPL 470.15 [6] [a]). By failing to seek a sanction or
raise the issue again after the court deferred discussion of the
failure to disclose the notes, “any claimfor relief defendant m ght
have as a result of a possible violation of his Rosario rights nust be
deened abandoned” (People v Gaves, 85 Ny2d 1024, 1027).

W reject defendant’s contention that he was denied effective
assi stance of counsel. Although defense counsel did not understand
t he necessity and procedure for laying a foundation for the adm ssion
of Facebook nessages exchanged between defendant and the victim that
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error did not deprive defendant of effective assistance of counse

(see People v Newton, 138 AD2d 415, 416, |v denied 72 NY2d 864).

Def ense counsel was not ineffective with respect to the failure to
preserve defendant’s Rosari o and Brady clainms for appellate review

i nasmuch as deprivation of appellate review does not establish

i neffective assistance of counsel in the absence of a showi ng that the
under |l ying contention “would be neritorious upon appellate review
(Peopl e v Bassett, 55 AD3d 1434, 1438, |v denied 11 NY3d 922). Here,
defendant failed to denonstrate that his underlying contention would
be meritorious because he failed to establish that there was a
“reasonabl e possibility” that the officer’s personal interview notes
woul d have changed the result of the proceedi ngs (CPL 240.75; see
Peopl e v Fuentes, 12 Ny3d 259, 263, rearg denied 13 NY3d 766; People v
Gayden [appeal No. 2], 111 AD3d 1388, 1389). W have consi dered
defendant’s remaining clainms of ineffective assistance of counsel and
conclude that they are without nmerit, and that defendant received
“meani ngful representation” (People v Baldi, 54 Ny2d 137, 147).

View ng the evidence in light of the elements of the crinmes in
this nonjury trial (see People v Danielson, 9 NY3d 342, 349), we
conclude that the verdict is not against the weight of the evidence
(see generally People v Bl eakl ey, 69 NY2d 490, 495).

Def endant contends that the court abused its discretion with
respect to the stay away, no contact and durational provisions of the
order of protection regarding his son born of the marriage with the
victim Defendant’s contentions with respect to the stay away and
durational provisions of the order are not preserved for our review
because defendant failed to nmake a specific objection thereto at the
time of sentencing (see People v N eves, 2 Ny3d 310, 315). W agree
wi th defendant, however, that the no contact provisions of the order
with respect to his son are unwarranted under the circunstances. W
therefore nodify the judgnment by anmendi ng the order of protection to
del ete the provisions prohibiting defendant from conmunicating with or
contacting the subject child by mail, tel ephone, email, voicenail or
ot her el ectronic neans.

Finally, the sentence is not unduly harsh or severe.

Entered: April 28, 2017 Frances E. Cafarel
Clerk of the Court



