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Appeal from an order of the Suprenme Court, Erie County (Tinothy
J. Drury, J.), entered May 25, 2016. The order, anong other things,
granted defendant’s notion and adjudged that defendant is entitled to
the entry of a Donestic Relations Order awarding her the right to
recei ve $833 per nmonth fromplaintiff’s New York State Teachers
Retirement System pension benefit comencing as of the date of his
retirenent.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the | aw by denying the notion and as nodified
the order is affirmed wi thout costs, and the matter is remtted to
Suprene Court, Erie County, for further proceedings in accordance with
the foll ow ng menorandum In this postdivorce dispute, plaintiff
husband appeals from an order granting the notion of defendant wife,
by whi ch she sought a Donmestic Relations Order (DRO entitling her to
receive $833 fromplaintiff’s nonthly pension benefit retroactive to
the date of his retirement, and awardi ng her $750 in counsel fees.
The order also denied plaintiff’s cross notion, in which plaintiff
sought a DRO precludi ng defendant from receiving any share of the
pension until plaintiff had attained the age of 67, and al so sought an
award of counsel fees.

We concl ude that Suprene Court erred in granting the notion, and
we nodify the order accordingly. It is well established that a
separation agreenent that is incorporated but not nerged into a
j udgnment of divorce “is a contract subject to the principles of
contract construction and interpretation” (Matter of Meccico v
Mecci co, 76 NY2d 822, 823-824, rearg denied 76 NY2d 889; see Anderson
v Anderson, 120 AD3d 1559, 1560, |v denied 24 NY3d 913). \Where such
an agreenent is clear and unanbi guous on its face, the intent of the
parties nust be gleaned fromthe four corners of the instrunent and
not fromextrinsic evidence (see Meccico, 76 NY2d at 824; see al so
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WWW Assoc. v G ancontieri, 77 Ny2d 157, 162), and the agreenent in
that instance “ ‘nust be enforced according to the plain neaning of
its terns’ " (Anderson, 120 AD3d at 1560, quoting Geenfield v Philles
Records, 98 Ny2d 562, 569). \Where an agreenent is anbi guous, however,
the parties may submt to the court extrinsic evidence in support of
their respective interpretations (see Colella v Colella, 129 AD3d
1650, 1651; see also St. Mary v Paul Smith's Coll. of Arts & Sciences,
247 AD2d 859, 860). \Whether an agreenent is anbiguous is a question
of law for the court to resolve (see Kass v Kass, 91 Ny2d 554, 566;
WWW Assoc., 77 Ny2d at 162). In nmaking that determ nation, the
proper inquiry is “whether the agreenent on its face is reasonably
susceptible of nore than one interpretation” (Chinmart Assoc. v Paul,
66 NY2d 570, 573). Moreover, in deciding whether an agreenent is

anbi guous, the court “ *should exam ne the entire contract and
consider the relation of the parties and the circunstances under which
it was executed " (Kass, 91 Ny2d at 566).

W concl ude that the pertinent provision of the parties’
nodi fication agreenent is anbi guous inasnuch as it is reasonably
susceptible of nore than one interpretation (see Colella, 129 AD3d at
1651; Wal ker v Wl ker, 42 AD3d 928, 928-929, Iv dism ssed 9 NY3d 947,
see also St. Mary, 247 AD2d at 859). W conclude that a hearing is
required to enable the court to determne the intent of the parties
with respect to the date on which defendant was or is to begin
receiving her share of plaintiff’s pension, and we renmt the matter to
Suprene Court for such a hearing (see Colella, 129 AD3d at 1651;
Wal ker, 42 AD3d at 929; Gentile v Gentile, 31 AD3d 1158, 1159).
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