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Appeal from an order of the Suprene Court, Jefferson County
(James P. McClusky, J.), entered March 22, 2016. The order granted
the notion of defendant GYMO Architecture, Engineering & Land
Surveying, P.C., for sunmmary judgnment and di sm ssed the conpl aint and
any cross clains agai nst said defendant.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff was allegedly injured while working at
property owned by defendant Wlliam$S. Arant. The property was
purchased by Arant in 1989 with the intention of using it as his
resi dence. However, Arant ultimately obtained enpl oynent out-of-state
and never lived on the property. In 2012, Arant |isted the property
for sale and entered into a contract with plaintiff’s enployer, third-
party defendant |ndependent Commercial Contractors, Inc. (ICC, to
remove debris fromthe property. Because of concerns that asbestos
m ght be present, defendant GYMO Architecture, Engineering & Land
Surveying, P.C. (GYMD) was also retained to nonitor air quality on the

property.

At the tinme of plaintiff’s accident, he was cutting a hole, using
a six-foot |adder and a denolition saw, in a |arge tank that had been
excavated fromthe property earlier in the day. Sonething inside the
tank either caught fire or exploded, causing plaintiff to be bl own
from or to junp from the |adder and suffer the alleged injuries.

Plaintiff thereafter commenced this action against Arant and
GYMO, asserting clains based on comon-| aw negli gence and the
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violation of Labor Law 88 200, 240 (1), and 241 (6).

I n appeal No. 1, Suprene Court granted GYMO s notion for sunmmary
j udgnment di smssing the conplaint and any cross clains against it on
the ground that GYMO had no duty to plaintiff concerning the work on
the tank. |In appeal No. 2, the court denied plaintiff’s notion for
partial summary judgnent agai nst Arant on his Labor Law 8§ 240 (1)
claim and granted Arant’s cross notion for sumary judgnent
di smi ssing the conplaint against him The court dism ssed plaintiff’s
common- | aw negl i gence and Labor Law § 200 cl ai ns agai nst Arant on the
ground that Arant did not control the activity bringing about the
injury. The court also dismssed the section 240 (1) claimon the
ground that the injury was the result of ordinary construction-rel ated
risks, not a risk associated with elevation. Finally, the court
determ ned that the clainms pursuant to sections 240 (1) and 241 (6)
shoul d be di sm ssed under the honeowner exenption, reasoning that
Arant had purchased the property to reside there, and that the
i njury-producing work resulted fromthe denolition of a dwelling.

Wth respect to appeal No. 1, we agree with the court that GYMO
met its initial burden of establishing its entitlenment to judgnent as
a matter of |law, and we conclude that plaintiff failed to raise an
i ssue of fact (see Zuckerman v City of New York, 49 Ny2d 557, 562).
Contrary to plaintiff’'s contention, GYMO was not a construction
manager with the ability to control the injury-producing activity (see
generally Walls v Turner Constr. Co., 4 Ny3d 861, 863-864).

Wth respect to appeal No. 2, we conclude, first, that the court
erred in determining that Arant is entitled to the homeowner
exenption. The Labor Law exenpts fromliability “owners of one and
two-famly dwellings who contract for but do not direct or control the
wor k” (88 240 [1]; 241 [6]). The exenption “was not intended to
insulate fromliability owners who use their one- or two-famly houses
purely for comercial purposes” (Lonmbardi v Stout, 80 NY2d 290, 296;
see Van Anmerogen v Donnini, 78 Ny2d 880, 882). “ ‘[R]lenovating a
residence for resale or rental plainly qualifies as work being
performed for a conmmercial purpose’ ” (Batzin v Ferrone, 140 AD3d
1102, 1103; see Landon v Austin, 88 AD3d 1127, 1128). *“However, where
a one-or two-famly property serves both residential and comercia
purposes, ‘[a] determination as to whether the exenption applies in a
particul ar case turns on the nature of the site and the purpose of the
wor k bei ng perforned, and nust be based on the owner’s intentions at
the tinme of the injury’ ” (Batzin, 140 AD3d at 1103; see Caiazzo v
Mark Joseph Contr., Inc., 119 AD3d 718, 721).

Here, Arant purchased the property in 1989 with the intention of
using it as his residence, but he never resided on the property.
Years prior to the accident herein, Arant denolished all of the
residential structures on the property, and there is nothing in the
record to suggest that Arant ever intended to build a new residence on
the property. Arant hired 1CC to renpove piles of debris on the
property solely to inprove the property for sale, and the property was
in fact sold after the work was conpleted. Under those circunstances,
we conclude that the work being performed was solely for a conmercia



.3 646
CA 16-01152

purpose, and thus, Arant failed to neet his burden of establishing
that he is entitled to benefit fromthe honmeowner exenption as a
matter of law (see Batzin, 140 AD3d at 1103-1104; see also Custer v
Jordan, 107 AD3d 1555, 1558).

We concl ude, however, that the court properly granted Arant’s
cross notion seeking dismssal of the Labor Law 88 240 (1) and 241 (6)
clainms against him Wth respect to the Labor Law 8§ 240 (1) claim it
is well settled that the nere fall froma ladder in and of itself does
not give rise to an award of danmages under the Labor Law (see Bl ake v
Nei ghbor hood Hous. Servs. of N Y. GCty, 1 NY3d 280, 288). Rather,
“I[t]o establish a violation of Labor Law 8 240 (1), a plaintiff nust
show not only that he [or she] fell at a construction site, but also
that he or she did so because of the absence or inadequacy of a safety
device” (Kuntz v WNYG Hous. Dev. Fund Co. Inc., 104 AD3d 1337, 1338;
see Bl ake, 1 Ny3d at 288-289).

Here, plaintiff makes the bare assertion that Arant did not
provi de any adequate safety devices. Plaintiff testified at his
deposition, however, that the | adder he was using was properly placed
next to the tank and that all four feet were planted such that it was
not tipping or noving. Plaintiff admtted that he was not at a high
enough el evation to need a harness, nor did he believe that the | adder
needed to be secured to the tank in any way. Plaintiff further
testified that he had all of the safety equi pnent necessary to perform
the job. Additionally, there is no indication in the record that
plaintiff's fall was caused by any failure in the | adder (cf. Alati v
Divin Bldrs., Inc., 137 AD3d 1577, 1578). Plaintiff clained, instead,
that he was “blown” fromthe | adder, either fromthe force of the fire
that canme out of the tank, or by the tank actually knocking into him
during the fire and/ or explosion (see Walker v City of New York, 72
AD3d 936, 937).

Therefore, we agree with the court that plaintiff’s “injury did
not occur because of a risk associated with elevation, but rather from
the usual and ordinary risks of the construction site, in this case an
explosion.” Arant thus established that “plaintiff was not exposed to
any risk that safety devices of the kind enunerated in Labor Law 8§ 240
(1) would have protected against,” and plaintiff failed to raise a
triable issue of fact in opposition (Garcia v Market Assoc., 123 AD3d
661, 663; see generally Mrrison v Christa Constr. [appeal No. 2], 305
AD2d 1004, 1006, |v denied 1 NY3d 505).

Finally, plaintiff’s Labor Law 8§ 241 (6) claimagainst Arant is
prem sed upon a violation of 12 NYCRR 23-1.25 (f). Plaintiff has
failed to allege, however, that, at the tinme of the accident, he was
engaged in any activity covered by that regulation, i.e., welding or
flame-cutting operations (see 12 NYCRR 23-1.25 [d]). The court
therefore properly granted the cross notion insofar as it sought
di sm ssal of the section 241 (6) claim

Entered: June 9, 2017 Frances E. Caf arel
Cerk of the Court



