SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

812

CA 17-00037
PRESENT: WHALEN, P.J., SM TH, CARNI, CURRAN, AND SCUDDER, JJ.

THOVAS H. WLLI AMS, PLAI NTI FF- APPELLANT,
\% MVEMORANDUM AND ORDER

PH LI PS MEDI CAL SYSTEMS (CLEVELAND), INC., A
DI VI SION OF PHI LI PS ELECTRONI CS NORTH AMERI CA
CORPORATI ON, PHI LI PS MEDI CAL SYSTEMS MR, | NC.,
PHI LI PS ELECTRONI CS NORTH AMERI CAN CORPORATI ON,
PHI LI PS ELECTRONI CS NORTH AVERI CA FOUNDATI ON
AND C.F. MEDI CAL, | NC., DEFENDANTS- RESPONDENTS.
(APPEAL NO. 1.)

JEFFREY R PARRY, FAYETTEVILLE, FOR PLAI NTI FF- APPELLANT.

GOODW N PROCTER LLP, NEW YORK CI TY (W LLIAM J. HARRI NGTON OF COUNSEL),
AND BARCLAY DAMON, LLP, SYRACUSE, FOR DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprene Court, Onondaga County
(Donald A. Greenwood, J.), entered March 21, 2016. The order, inter
alia, dismssed the conplaint upon the notion of defendants.

It is hereby ORDERED that the order so appealed fromis affirned
wi t hout costs.

Menorandum Plaintiff comenced this qui tam action, on behalf
of hinself and the State of New York, pursuant to the New York Fal se
Clainms Act ([FCA] State Finance Law 8 187 et seq.), asserting various
causes of action agai nst defendants Philips Medical Systens
(G eveland), Inc., a Division of Philips Electronics North Anerica
Corporation, Philips Medical Systenms MR, Inc., Philips Electronics
North Anmerican Corporation, Philips Electronics North Anerica
Foundation (collectively, Philips defendants), and CF Medical, |nc.
(CF Medical). Plaintiff is a former sales representative for CF
Medi cal , which sold nedical equi pnent manufactured by the Philips
defendants. Plaintiff alleged that defendants conmtted vari ous
improprieties in connection with, inter alia, the purported sal es of
medi cal equi pment to two hospitals. Plaintiff asserted causes of
action under the FCA (see State Finance Law 88 189 [1] [a], [b], [d];
191) and the Martin Act (CGeneral Business Law 88 339-b, 352, 352-c,
353), and for repeated fraud and illegality in conducting business
(Executive Law 8 63 [12]), fraud, and unjust enrichnent. The Attorney
CGeneral declined to intervene in the action, but reserved his right to
do so for good cause (see State Finance Law 8§ 190 [2] [Db], [f]).
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In appeal No. 1, plaintiff appeals froman order dism ssing the
conplaint in its entirety upon defendants’ notion pursuant to CPLR
3211 (a), which was converted by Suprene Court pursuant to CPLR 3211
(c) to a notion for summary judgnment. |In appeal No. 2, plaintiff
appeal s froman order that appointed a referee to determ ne reasonabl e
attorneys’ fees.

Wth respect to appeal No. 1, we reject plaintiff’s contention
that the court erred in determning that he was collaterally estopped
fromalleging that he was inproperly classified as an i ndependent
contractor, rather than as an enployee. |In support of their notion,
def endants subnitted a copy of the decision in an age discrimnmnation
action that plaintiff brought against CF Medical in federal court, in
whi ch the federal court determned that plaintiff was an independent
contractor, and not an enployee. Inasnuch as the issue whether
plaintiff was inproperly classified as an i ndependent contractor is
“ ‘identical to an issue which was raised [in the federal action],
necessarily decided and material in the [federal] action, and the
plaintiff had a full and fair opportunity to litigate the issue in the
[federal] action” ” (Cty of New York v Wl sbach Elec. Corp., 9 Ny3d
124, 128), we conclude that the court properly granted that part of
the notion seeking dismssal of the 6th, 7th, 8th and 12th causes of
action, which were based upon allegations that sales representatives
wer e enpl oyees of CF Medical, and not independent contractors.

Plaintiff’s contention that his allegations of inappropriate

sal es revenue recognition relate to his 6th, 7th, 8th and 12th causes
of action is raised for the first tine on appeal and, thus, is
unpreserved for our review (see Ingutti v Rochester Gen. Hosp., 145
AD3d 1423, 1425; Ciesinski v Town of Aurora, 202 AD2d 984, 985). W
agree with defendants that the all egations of inappropriate sales
revenue recognition can only pertain to the other causes of action in
the conplaint. Indeed, the facts alleged in the conplaint relating to
i nappropri ate sal es revenue recognition are inadequate to support the
6th, 7th, 8th and 12th causes of action, all of which are based upon
al l egations that defendants filed false clains with the State. A
“ *[c]laim’ 7 under the relevant statute, is “any request or denmand .

for noney or property” that is presented to an officer, enployee,
or agent of the State or a | ocal governnment (State Finance Law 8§ 188
[1] [a]). The conplaint fails to allege any filing of a “claim?”
nmonetary or otherwi se, with the State with respect to the
i nappropri ate sal es revenue recognition. The conplaint also fails to
all ege that any other claimwas filed with the State wherein a fal se
representation was made regarding falsely inflated revenue.

We do not disturb that part of the order dism ssing the 9th and
10t h causes of action, alleging unjust enrichnent and fraud, inasnuch
as plaintiff correctly concedes that they are barred by the statute of
l[imtations. W also do not disturb that part of the order dism ssing
the 1st, 2nd, 3rd and 11th causes of action, alleging violations of
the Martin Act (see General Business Law 88 339-b, 352, 352-c, 353),
and the fifth cause of action, under Executive Law § 63 (12).

Plaintiff correctly concedes that he | acks standing to pursue them
personal Iy, and we conclude that he al so | acks standing to pursue them
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as arelator. It is well established that “ ‘[t]he Attorney Cenera
bears sole responsibility for inplenmenting and enforcing the Martin
Act’ " (Kerusa Co. LLC v WL0Z/515 Real Estate Ltd. Partnership, 12
NY3d 236, 244), and neither the General Business Law nor the Executive
Law provide for a relator to represent the interests of the state in a
qui tamaction (cf. State Finance Law 8§ 190 [2]).

W therefore affirmthe order in appeal No. 1, and we |ikew se
affirmthe order in appeal No. 2.

Al'l concur except SMTH and Scupber, JJ., who dissent in part and
vote to nodify in accordance with the followi ng menorandum W
respectfully disagree with the majority’s conclusion in appeal No. 1
t hat Suprene Court properly dism ssed the sixth, seventh and ei ghth
causes of action related to plaintiff’s claimthat defendants viol ated
State Finance Law 8 189 (1) (a), (b), and (g) insofar as those causes
of action allege that defendants nmade a fal se record or fraudul ent
claimrelated to inappropriate sal es revenue recognition, and the 12th
cause of action, alleging retaliation in violation of State Finance
Law 8 191. We therefore dissent in part in appeal No. 1.

As the majority explains, defendants nade a pre-answer notion to
di sm ss the conplaint pursuant to CPLR 3211, which the court converted
to a summary judgnent notion pursuant to CPLR 3211 (c). W
respectfully disagree with the magjority’ s conclusion that plaintiff’s
clainms related to i nappropriate sales revenue are raised for the first
time on appeal and thus are not preserved for our review. W also
di sagree with the nmgjority that the conplaint fails to all ege those
clainms in the sixth, seventh and ei ghth causes of action. Those
causes of action allege violations of State Finance Law § 189 (1) (a),
(b), and (g), respectively, and specifically incorporate paragraphs,
inter alia, 1 through 36, which address plaintiff’s allegations
regardi ng i nappropriate sal es revenue recognition.

| nstead, we conclude that defendants failed to neet their initia
burden of establishing their entitlenment to judgnent as a matter of
law with respect to those clainms (see Zuckerman v Gty of New York, 49
NY2d 557, 562; Bl ackburn v Janes J. Shapiro PA Inc., 288 AD2d 870,
871). Indeed, the attorney’'s affirmation submtted in support of the
noti on does not address those clainms and none of the supporting
docunentation is in admssible form (see CPLR 3212 [b]; Zuckerman, 49
NY2d at 562). Although defendants also failed to neet their burden
with respect to the 1st, 2nd, 3rd, 5th, 9th, 10th and 11th causes of
action, we agree with the majority that those parts of the order
di sm ssing those causes of action should not be disturbed. W would
therefore nodify the order in appeal No. 1 by reinstating the clains
of inappropriate revenue recognition in the 6th, 7th and 8th causes of
action and the 12th cause of action alleging retaliation. W dissent
in appeal No. 2, because we would therefore also reverse the order in
appeal No. 2 appointing a referee to determ ne reasonabl e attorneys’
f ees.

Entered: July 7, 2017 Frances E. Cafarel
Clerk of the Court



