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Appeal froma judgnent of the Suprenme Court, Mnroe County (Janes
J. Pianpiano, J.), entered July 18, 2016 in a divorce action. The
j udgnment, insofar as appealed from incorporated the parties’ witten
separation agreenent of Cctober 30, 2013 and nodification agreenent of
July 7, 2014 and ordered the parties to conply with those agreenents.

It is hereby ORDERED t hat the judgnment insofar as appeal ed from
i s unani nmously reversed on the |Iaw w thout costs, the notion is
granted, the second and third decretal paragraphs are vacated, and the
matter is remtted to Suprene Court, Monroe County, for further
proceedi ngs in accordance with the follow ng nenorandum The parties
were married in 1978 and entered into a separation agreenent on
Cct ober 30, 2013 and a nodification agreenent on July 7, 2014. In
Cct ober 2015, plaintiff husband conmenced this action seeking a
di vorce and to have the agreenments set aside. Plaintiff also filed a
noti on seeking that sanme relief. |In appeal No. 2, plaintiff appeals
froman order denying his notion and, in appeal No. 1, he appeals from
a judgment of divorce signed on the sane date that incorporated the
agreenents. W note at the outset that appeal No. 2 nust be dism ssed
i nasmuch as the order in that appeal is subsuned in the final judgnent
of divorce (see Rooney v Rooney [appeal No. 3], 92 AD3d 1294, 1295
[4th Dept 2012] |v denied 19 NY3d 810 [2012]; see al so Hughes v
Nussbauner, C arke & Vel zy, 140 AD2d 988, 988 [4th Dept 1988]).

We agree with plaintiff that the agreenents are unfair and
unconsci onabl e and shoul d be set aside. Separation agreenents are
subject to closer judicial scrutiny than other contracts because of
the fiduciary relationship between spouses (see Christian v Christian,
42 Ny2d 63, 72 [1977]; G bson v G bson, 284 AD2d 908, 909 [4th Dept
2001]). A separation agreenent should be set aside as unconsci onabl e
where it is “such as no person in his or her senses and not under
del usi on woul d make on the one hand, and as no honest and fair person
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woul d accept on the other . . . , the inequality being so strong and
mani fest as to shock the conscience and confound the judgnment of any
person of common sense” (Christian, 42 Ny2d at 71 [internal quotation
mar ks and brackets onmitted]; see Dawes v Dawes, 110 AD3d 1450, 1451
[4th Dept 2013]; Skotnicki v Skotnicki, 237 AD2d 974, 975 [4th Dept
1997]). W note that the unconscionability or inequality of a
separation agreenent may be the result of overreaching by one party to
the detrinment of another (see Tchorzewski v Tchorzewski, 278 AD2d 869,
870 [4th Dept 2000]).

Here, at the time the parties entered into the agreenents,
def endant wi fe was represented by counsel but plaintiff was not,
whi ch, while not dispositive, is a significant factor for us to
consi der (see G bson, 284 AD2d at 909; Tchorzewski, 278 AD2d at 870;
Skot ni cki, 237 AD2d at 975). Another factor to consider is that the
agreenents did not make a full disclosure of the finances of the
parties (see Tchorzewski, 278 AD2d at 870-871). |In particular,
def endant, who had a nmaster’s degree in business admnistration and
was a professor at a SUNY col |l ege, would receive two pensions upon
retirement, neither of which was valued. The separation agreenent did
not provide for any maintenance for plaintiff despite the gross
disparity in incomes and the length of the marriage and, while the
nodi fi cati on agreenent provided mai ntenance for plaintiff, it also
required plaintiff to transfer his interest in the marital residence

to defendant. |In opposition to the notion, defendant averred that the
parties “wanted an agreenent whereby [plaintiff] would keep his incone
and retirenment assets and | would keep mine.” As shown by their

statenments of net worth, which were prepared after the agreenents were
executed, plaintiff’'s assets total ed approximately $77, 000 wher eas
defendant’s assets, which included the marital residence, totaled
approxi mately $740,000. Based on our consideration of all the
factors, we conclude that the agreenents here are unconsci onabl e and
were the product of overreaching by defendant and thus shoul d be set
asi de (see Dawes, 110 AD3d at 1451; G bson, 284 AD2d at 909;
Tchorzewski, 278 AD2d at 871). We therefore reverse the judgnent in
appeal No. 1 insofar as appealed from grant the notion, vacate the
second and third decretal paragraphs, and we remt the natter to
Suprene Court to determ ne the issues of equitable distribution and
mai nt enance.

Ent er ed: Decenber 22, 2017 Mark W Bennett
Cerk of the Court



