SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1377

CA 16-01936
PRESENT: WHALEN, P.J., CENTRA, DEJOSEPH, NEMOYER, AND W NSLOW JJ.

IN THE MATTER OF THE APPLI CATI ON FOR DI SCHARGE
OF SI NCERE M, CONSECUTI VE NO. 145151, FROM
CENTRAL NEW YORK PSYCHI ATRI C CENTER PURSUANT TO
MENTAL HYQ ENE LAW SECTI ON 10. 09,

PETI TI ONER- APPELLANT,

\% MVEMORANDUM AND ORDER

STATE OF NEW YORK, NEW YORK STATE OFFI CE OF
MENTAL HEALTH, AND NEW YORK STATE DEPARTMENT OF
CORRECTI ONS AND COVMUNI TY SUPERVI S| ON
RESPONDENTS- RESPONDENTS.

EMVETT J. CREAHAN, DI RECTOR, MENTAL HYA ENE LEGAL SERVI CE, ROCHESTER
(MCHAEL F. HIGA NS OF COUNSEL), FOR PETI TI ONER- APPELLANT.

ERI C T. SCHNEI DERVAN, ATTORNEY CENERAL, ALBANY ( KATHLEEN M TREASURE
OF COUNSEL), FOR RESPONDENTS- RESPONDENTS.

Appeal from an order of the Suprene Court, Oneida County (Louis
P. Ggliotti, A J.), entered August 24, 2016 in a proceedi ng pursuant
to Mental Hygiene Law article 10. The order, anong other things,
determ ned that petitioner is a dangerous sex offender requiring
confi nement .

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Petitioner appeals froman order, entered after an
annual review hearing pursuant to Mental Hygiene Law § 10.09 (d),
determ ning that he is a dangerous sex offender requiring confinenent
and directing that he continue to be confined to a secure treatnent
facility (see 88 10.03 [e]; 10.09 [h]).

We reject petitioner’s contention that the evidence is legally
insufficient to establish that his continued confinenment is required.
Respondents presented the testinony of two psychol ogi sts who opi ned
that petitioner suffers from pedophilic disorder and anti socia
personality disorder, as well as the “additional condition” of
psychopat hy, and that those conditions render himunable to contro
hi s sex-of fendi ng behavior. The psychol ogi sts’ opi nions were based
on, inter alia, petitioner’s history of sex offenses, his scores on
ri sk assessnment instrunents, and his “m nimal progress” in treatnent
programns, including his continuing denial that he cormitted the
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underlying offenses. Viewing the evidence in the |light nost favorable
to respondents (see Matter of State of New York v John S., 23 NY3d
326, 348 [2014]), we conclude that they net their burden of
establishing by clear and convincing evidence that petitioner suffers
froma nmental abnormality “involving such a strong predisposition to
commt sex offenses, and such an inability to control behavior, that
[he] is likely to be a danger to others and to commt sex offenses if
not confined to a secure treatnent facility” (Mental Hygi ene Law

§ 10.03 [e]; see § 10.07 [f]; Matter of State of New York v Bushey,
142 AD3d 1375, 1376-1377 [4th Dept 2016]; Matter of Billinger v State
of New York, 137 AD3d 1757, 1758 [4th Dept 2016], |v denied 27 NY3d
911 [2016]; Matter of Sincere KK. v State of New York, 129 AD3d 1254,
1254- 1255 [ 3d Dept 2015], |v denied 26 NYy3d 906 [2015]). Contrary to
petitioner’s contention, the absence of evidence that he has engaged
i n sexual m sconduct while confined does not render the evidence
legally insufficient to warrant his continued confinenment (see
generally Matter of State of New York v Robert V., 111 AD3d 541, 542
[ 1st Dept 2013], Iv denied 23 NY3d 901 [2014]).

We reject petitioner’s further contention that Suprene Court’s
confinement determ nation is against the weight of the evidence (see
Matter of Vega v State of New York, 140 AD3d 1608, 1608-1609 [4th Dept
2016]; Billinger, 137 AD3d at 1758-1759). Although petitioner was 63
years old at the tine of the hearing and has serious medical problens
that allegedly limt his nmobility, “we see no reason to disturb the
court’s decision to credit the testinony of respondents’ [w tnesses]
that petitioner remains a dangerous sex offender requiring
confinement” (Matter of Pierce v State of New York, 148 AD3d 1619,
1622 [4th Dept 2017]; see Matter of WlliamlIl. v State of New York,
110 AD3d 1282, 1283 [3d Dept 2013]).

Ent er ed: Decenber 22, 2017 Mark W Bennett
Cerk of the Court



