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SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department
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CA 16- 00096
PRESENT: SM TH, J.P., PERADOTTO, DEJOSEPH, NEMOYER, AND SCUDDER, JJ.

M CHAEL A. SERRANO, PLAI NTI FF- APPELLANT,
\% ORDER
THOVAS A. G LRAY, JR, ET AL., DEFENDANTS,

AND CORPUS CHRI STI CHURCH, DEFENDANT- RESPONDENT.
(APPEAL NO. 1.)

AUGELLO & MATTELI ANO, LLP, BUFFALO (JOSEPH A. MATTELI ANO OF COUNSEL),
FOR PLAI NTI FF- APPELLANT.

CHELUS, HERDZI K, SPEYER & MONTE, P.C., BUFFALO (NI CHOLAS M HRI CZKO OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

GOLDBERG SEGALLA LLP, BUFFALO (M CHAEL APPELBAUM OF COUNSEL), FOR
DEFENDANT CENTRAL TERM NAL RESTORATI ON CORPORATI ON.

LAW COFFI CE OF DANI EL ARCHI LLA, BUFFALO (JEFFREY SENDZI AK OF COUNSEL),
FOR DEFENDANT THOVAS A. G LRAY, JR

Appeal from an order of the Suprene Court, Erie County (Frederick
J. Marshall, J.), entered Cctober 8, 2015. The order granted the
noti on of defendant Corpus Christi Church for summary judgnment and
di sm ssed the conplaint and all cross clains agai nst said defendant.

Now, upon the partial stipulation of discontinuance with respect
to defendant Corpus Christi Church signed by the attorneys for the
above listed parties on August 1, 11, 24 and 28, 2017, and filed in
the Erie County Clerk’s Ofice on August 30, 2017,

It is hereby ORDERED t hat said appeal is unaninmously disnm ssed
wi t hout costs upon stipul ation.

Al'l concur except Scubber, J., who is not participating.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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CA 16-02192
PRESENT: WHALEN, P.J., SM TH, CENTRA, PERADOTTO, AND CARNI, JJ.

ANN VANYO, PLAI NTI FF- APPELLANT,
\% MVEMORANDUM AND ORDER
BUFFALO POLI CE BENEVOLENT ASSOCI ATI ON, | NC.,

AND Cl TY OF BUFFALO, DEFENDANTS- RESPONDENTS.
(APPEAL NO. 1.)

JAMES OSTROWBKI, BUFFALO, FOR PLAI NTI FF- APPELLANT.

CREI GHTON, JOHNSEN & G ROUX, BUFFALO (I AN HAYES OF COUNSEL), FOR
DEFENDANT- RESPONDENT BUFFALO POLI CE BENEVOLENT ASSOCI ATI ON, | NC

TI MOTHY A. BALL, CORPCRATI ON COUNSEL, BUFFALO (DAVID M LEE OF
COUNSEL), FOR DEFENDANT- RESPONDENT CI TY OF BUFFALOQO

Appeal from an order and judgnent (one paper) of the Suprene
Court, Erie County (Catherine R Nugent Panepinto, J.), entered
February 5, 2016. The order and judgnent denied the notion of
plaintiff pursuant to CPLR 306-b seeking an order extending the tine
wi thin which to serve the conplaint and sua sponte dism ssed the
conpl ai nt.

It is hereby ORDERED t hat said appeal is unaninmously dism ssed
wi t hout costs.

Sane nenorandum as in Vanyo v Buffal o Police Benevol ent
Associ ation, Inc. ([appeal No. 2] —AD3d —[Mar. 16, 2018] [4th Dept
2018]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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CA 17-00249
PRESENT: WHALEN, P.J., SM TH, CENTRA, PERADOTTO, AND CARNI, JJ.

ANN VANYO, PLAI NTI FF- APPELLANT,
\% MVEMORANDUM AND ORDER
BUFFALO POLI CE BENEVOLENT ASSOCI ATI ON, | NC.

AND Cl TY OF BUFFALO, DEFENDANTS- RESPONDENTS.
(APPEAL NO. 2.)

JAMES OSTROWBKI, BUFFALO, FOR PLAI NTI FF- APPELLANT.

CREI GHTON, JOHNSEN & G ROUX, BUFFALO (I AN HAYES OF COUNSEL), FOR
DEFENDANT- RESPONDENT BUFFALO POLI CE BENEVOLENT ASSOCI ATI ON, | NC

TI MOTHY A. BALL, CORPCRATI ON COUNSEL, BUFFALO (DAVID M LEE OF
COUNSEL), FOR DEFENDANT- RESPONDENT CI TY OF BUFFALOQO

Appeal from an order and judgnent (one paper) of the Suprene
Court, Erie County (Catherine R Nugent Panepinto, J.), entered
February 5, 2016. The order and judgnent, inter alia, granted the
notions of defendants to dism ss the conplaint and anended conpl ai nt
agai nst them

It is hereby ORDERED t hat the order and judgnent so appeal ed from
is affirmed w thout costs.

Menorandum  This case arises fromthe term nation of plaintiff’s
enpl oynent as a police officer with defendant City of Buffalo (Gity)
followi ng arbitrati on conducted pursuant to a collective bargaining
agreenent (CBA) between the Gty and defendant Buffalo Police
Benevol ent Association, Inc. (PBA). After a hearing, the arbitrator
found plaintiff guilty of the disciplinary charges pendi ng agai nst her
and that term nation was the appropriate penalty, and the Gty
subsequently termnated plaintiff’s enpl oynent on Cctober 16, 2014.
Plaintiff commenced an action against the Gty and the PBA by filing a
sumrmons and conpl aint (original conplaint) on February 10, 2015.
Plaintiff, however, never served defendants with the origina
conplaint. Instead, on May 21, 2015, plaintiff filed an “anmended”
surmons and amended conpl ai nt (anended conpl ai nt), which was served
upon defendants on May 26, 2015. |In the anended conpl ai nt, which
i ncl uded four causes of action that had been alleged in the origina
conplaint, plaintiff alleged that: (1) the PBA breached its duty of
fair representation; (2) the Cty breached the CBA in term nating her
enpl oynment; (3) defendants conspired to breach the duty of fair
representation and the CBA in order to unlawfully term nate her; and
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(4) the Gty violated her constitutional right to procedural due
process. The anmended conpl aint added a fifth cause of action,
al I eging gender discrimnation by the Gty.

Def endants each noved to dism ss the anmended conpl ai nt agai nst
t hem pursuant to CPLR 3211 (a) (5) and (7) and, before Suprene Court
rul ed on those notions, plaintiff noved pursuant to CPLR 306-b seeking
an order extending the tine within which to serve the origina
conpl aint and deemi ng the original conplaint tinely served nunc pro
tunc. In appeal No. 1, plaintiff appeals froman order and judgnent
that, as relevant here, denied her notion pursuant to CPLR 306-b. In
appeal No. 2, plaintiff appeals froman order and judgnent that, inter
alia, granted defendants’ notions and di sm ssed the original conplaint
and anended conplaint. Because the appeal fromthe order and judgnent
in appeal No. 2 brings up for review the propriety of the order and
judgnment in appeal No. 1, the appeal fromthe order and judgnent in
appeal No. 1 nust be dism ssed (see Smth v Catholic Med. Cir. of
Brookl yn & Queens, 155 AD2d 435, 435 [2d Dept 1989]; see also CPLR
5501 [a] [1]).

Plaintiff contends that the court erred in denying her notion
pursuant to CPLR 306-b seeking an order extending the tinme within
which to serve the original conplaint and deem ng the origina
conplaint tinely served nunc pro tunc, such that the first and second
causes of action would be tinmely. W reject that contention. “If
service is not made upon a defendant within the tinme provided in [CPLR
306-b], the court, upon notion, shall dismss the action w thout
prejudice as to that defendant, or upon good cause shown or in the
interest of justice, extend the tine for service” (id.). It is well
settled that the determnation to grant “[a]n extension of time for
service is a matter within the court’s discretion” (Leader v Maroney,
Ponzini & Spencer, 97 Ny2d 95, 101 [2001]). “[A]lthough |aw office
failure and the | ack of reasonable diligence in effectuating service
generally do not constitute good cause, the interest of justice
standard of the statute [is] a separate, broader and nore flexible
provi sion [that may] enconpass a m stake or oversight as long as there
was no prejudice to the defendant” (id. at 102; see Modss v Bat hurst,
87 AD3d 1373, 1374 [4th Dept 2011]). Upon weighing the rel evant
factors with respect to the interest of justice standard, including
the expiration of the statute of limtations with respect to the first
and second causes of action and plaintiff’s failure to nove for an
extension of time for over seven nonths after the service period
expired, we conclude that the court did not abuse its discretion in
denying plaintiff’s notion pursuant to CPLR 306-b (see Leader, 97 NYy2d
at 106-107; Moss, 87 AD3d at 1374; see also Matter of Druyan v Board
of Educ. of the City Sch. Dist. of the Gty of N Y., 128 AD3d 617, 618
[ 1st Dept 2015]; Matter of Parrino v New York City Bd. of Stds. &
Appeal s, 90 AD3d 931, 932 [2d Dept 2011]).

Contrary to plaintiff’s contention, we conclude that the court
properly dism ssed the first and second causes of action alleged in
t he amended conpl aint inasmuch as they are untinely. Wth respect to
the first cause of action against the PBA, an action against a union
for breach of its duty of fair representation “shall be commenced
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within four nonths of the date the . . . forner enployee knew or
shoul d have known that the breach has occurred, or within four nonths
of the date the . . . forner enployee suffers actual harm whichever

is later” (CPLR 217 [2] [a]; see Mercone v Monroe County Deputy
Sheriffs’ Assn., Inc., 90 AD3d 1698, 1699 [4th Dept 2011]). Inasnuch
as “the second cause of action against [the Cty] is inextricably
intertwined with the breach of the duty of fair representati on cause
of action against the [PBA], it is simlarly governed by the
four-nmonth period of limtations” (Cbot v New York State Dept. of
Corr. Servs., 256 AD2d 1089, 1090 [4th Dept 1998]; see Yoonessi Vv
State of New York, 289 AD2d 998, 999 [4th Dept 2001], I|v denied 98
NY2d 609 [2002], cert denied 537 US 1047 [2002]). Here, plaintiff
suffered actual harmon Cctober 16, 2014 when she was term nated, but
t he amended conplaint, i.e., the only pleading with which defendants
were served, was filed well beyond the applicable four-nonth
[imtations period (see CPLR 217 [2] [a], [b]). By arguing that the
anended conplaint filed on May 21, 2015 was untinely, defendants
clearly were taking the position that May 21, 2015 was the date on
which plaintiff’s clains were interposed.

Plaintiff nonetheless contends that the first and second causes
of action are tinely because her clainms relate back to the origina
conplaint, which was tinely filed before the expiration of the four-
nmonth limtations period (see CPLR 203 [f]). W reject that
contention. Pursuant to CPLR 203 (f), “[a] claimasserted in an
anmended pleading is deened to have been interposed at the tine the
clains in the original pleading were interposed, unless the origina
pl eadi ng does not give notice of the transactions, occurrences, or
series of transactions or occurrences, to be proved pursuant to the
anended pleading.” It is well established that “the ‘linchpin’ of the
relati on back doctrine [is] notice to the defendant within the
applicable limtations period” (Buran v Coupal, 87 Ny2d 173, 180
[ 1995]; see Cole v Tat-Sum Lee, 309 AD2d 1165, 1167 [4th Dept 2003]).
Here, it is undisputed that the original conplaint was never served on
defendants. The original conplaint thus did not give defendants
notice of the transactions or occurrences to be proved pursuant to the
anended conplaint. The clainms in the amended conplaint, therefore,
are neasured for tineliness by service (or filing in this case) of the
anended conpl aint (see Siegel, NY Prac 8 49 at 69 [5th ed 2011]).
“Because no one was served until [after the statute of limtations
expired], there is no basis to conclude that defendant[s] had any idea
that a | awsuit was pending, nuch less that [they] would be . . . naned
[as] defendants,” within the applicable limtations period (Cole, 309
AD2d at 1167-1168; see Cracolici v Shah, 127 AD3d 413, 414 [1st Dept
2015]; see generally Hrsh v Perlmutter, 53 AD3d 597, 599 [2d Dept
2008]).

Wil e the dissent notes that a party may amend a pl eadi ng as of
right “at any tinme before the period for responding to it expires”
(CPLR 3025 [a]), plaintiff did not do so here (cf. Cracolici, 127 AD3d
at 414; Schroeder v Good Samaritan Hosp., 80 AD3d 744, 746 [2d Dept
2011]; O Keefe v Baiettie, 72 AD3d 916, 917 [2d Dept 2010]; see also
CPLR 320 [a]). Plaintiff’s anended conplaint was filed and served
wi t hout | eave of court and outside the tinefranmes of CPLR 3025 (a)
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that permt amendnent without |eave. Plaintiff’s anmendnment thus was
one for which | eave of court was required and, absent the

est abl i shment of the relation-back doctrine, the clains are deened

i nterposed on the date the notion for |eave is served, assunm ng that
the notion is granted (see Vastola v Maer, 48 AD2d 561, 565 [2d Dept
1975], affd 39 Ny2d 1019 [1976]; Calamari v Panos, 131 AD3d 1088, 1090
[ 2d Dept 2015]). Here, even if plaintiff had noved for |eave on My
21, 2015, the date on which she filed the anmended conpl aint, absent

t he rel ati on-back doctrine, that would be the date on which the clains
in the anmended pl eadi ng woul d have been deened to have been

i nterposed. Furthernore, defendants did not waive their right to

di spute the propriety of the amended conpl aint because they did not
accept the anended conpl aint wi thout objection; rather, they noved to
dismiss it inlieu of answering (cf. Jordan v Aviles, 289 AD2d 532,
533 [2d Dept 2001]).

We further conclude that the court properly dismssed the third
cause of action. It is well settled that no i ndependent tort for
civil conspiracy exists in New York; “[r]ather, ‘[a]llegations of
conspiracy are permtted only to connect the actions of separate
defendants with an otherw se actionable tort’ ” (Brenner v Anerican
Cyanam d Co., 288 AD2d 869, 869 [4th Dept 2001]). Thus, although
plaintiff clains that defendants conspired to breach the duty of fair
representation and the CBA in order to term nate her unlawfully,
“conspiracy to commt a tort is not, of itself, a cause of action

, and such [a claim is tine- barred [mhere as here,] the
substantlve tort[s] underlying it [are] time-barred” (Loren v Church
St. Apt. Corp., 148 AD3d 516, 517 [1st Dept 2017]; see generally
Arvanitakis v Lester, 145 AD3d 650, 652-653 [2d Dept 2016]).

We agree with the alternative grounds for affirmance properly
raised by the Gty with respect to the fourth and fifth causes of
action (see generally Parochial Bus Sys. v Board of Educ. of City of
N. Y., 60 Ny2d 539, 544-546 [1983]; Ceary v Walden Galleria LLC, 145
AD3d 1524, 1526 [4th Dept 2016]). The fourth cause of action fails to
state a cause of action (see CPLR 3211 [a] [7]; see generally Merner v
Constantine, 131 AD2d 28, 29-30 [3d Dept 1987]), and the fifth cause
of action is barred by the doctrine of collateral estoppel (see CPLR
3211 [a] [5]; see generally Scipio v Wal-Mart Stores E., L.P., 100
AD3d 1452, 1453 [4th Dept 2012]).

Finally, we agree wth the dissent that the court was not
authorized to dismss the conplaint sua sponte (see CPLR 306-b), but
that issue is academc in view of our determ nation that the court
properly dism ssed the original conplaint and anended conplaint in the
order and judgnent in appeal No. 2.

Al'l concur except CentrRA, and CarRni, JJ., who dissent in part and
vote to nodify in the foll owm ng nmenorandum We agree with the
majority that Supreme Court did not abuse its discretion under CPLR
306-b in denying plaintiff’s notion for an extension of tine to serve
the original sumons and conplaint. However, we part ways with the
majority in a nunber of procedural respects, and we therefore dissent
in part.



- 5- 950
CA 17-00249

We respectfully submt that the court’s sua sponte dism ssal of
the action pursuant to CPLR 306-b “with prejudice” in the absence of
any notion by defendants seeking such relief was done in excess of the
court’s authority. Contrary to the ngjority’s conclusion, this issue
is alinchpin of the analysis at hand, and we respectfully submt that
it cannot sinply be dismssed with the superficial conclusion that it
is “academ c.”

There is no dispute that the original summons and conpl ai nt,
filed on February 10, 2015, was never served. There is also no
di spute that plaintiff filed an amended sumons and anended conpl ai nt
on May 21, 2015 and that defendants were served with those anended
pl eadi ngs on May 26, 2015. On June 15, 2015, defendants noved to
di sm ss the anended conpl ai nt agai nst them on CPLR 3211 (a) (5) and
(7) grounds. The anmended pl eadings are clearly denom nated “ Anended
Summons” and “ Arended Conplaint.” The anended sumons and anended
conplaint was electronically filed and is stanped “NYSCEF Doc. No. 2.7
The original sumons and conplaint is “NYSCEF Doc. No. 1.” Defendants
utilized the electronic filing systemin nmoving to dismss. Thus,
def endants’ contention that they were not, or should not have been, on
notice of the existence of the filed original conplaint is unavailing.

CPLR 306-b provides that, “[i]f service is not nmade upon a
defendant within the tine provided in this section, the court, upon
notion, shall dismss the action without prejudice as to that
def endant, or upon good cause shown or in the interest of justice,
extend the tinme for service.” Here, defendants noved, pre-answer, to
di sm ss based upon CPLR 3211 (a) (5) and (7), not CPLR 306-b.

Plaintiff noved pursuant to CPLR 306-b for an extension of tine to
serve the conpl aint and contended that defendants had wai ved any claim
to dism ssal of the conplaint based upon | ack of personal service.

Def endant s opposed plaintiff’s notion for an extension of time for
servi ce under CPLR 306-b but did not nove to dismss the origina

conpl aint pursuant to CPLR 306-b, although defendant City of Buffalo
asked for such relief in its papers opposing plaintiff’s notion. The
opposi tion papers of defendant Buffal o Police Benevol ent Associ ati on,
Inc. (PBA) are not contained in the record. W conclude that, in the
absence of a notice of notion seeking that affirmative relief, the
court was w thout authority to grant such relief to defendants (see
CPLR 2215; Varlaro v Varlaro, 107 AD3d 1596, 1596 [4th Dept 2013];
Daniels v King & Chicken Stuff, Inc., 35 AD3d 345, 345 [2d Dept 2006];
Torre v Torre [appeal No. 1], 142 AD2d 942, 942 [4th Dept 1988]).
“There is no statutory authority to permt a noving party to anend a
notion that is conparable to the right to amend an answer afforded by
CPLR 3025 (a)” (lacovangel o v Shepherd, 5 Ny3d 184, 187 [2005]). CPLR
306-b contains no authority for the court to dismss a conplaint on
its own notion (see Rotering v Satz, 71 AD3d 861, 862 [2d Dept 2010];
cf. 22 NYCRR 202.21 [e]). Thus, we conclude that the court clearly
exceeded its authority in dism ssing the conplaint without a notion by
defendants (see Matter of Fry v Village of Tarrytown, 89 Ny2d 714, 722
[1997] [In absence of nmotion to dismss, and in view of waiver of
defect by respondents’ failure to raise objection, Suprene Court

| acked the authority to dism ss the proceedi ng sua sponte on the
ground that petitioner did not conply with CPLR 304]; VSL Corp. v



- 6- 950
CA 17-00249

Dunes Hotels & Casinos, 70 Ny2d 948, 949 [1998] [“The Appellate
Division acted outside of its authority in sua sponte dism ssing the
conpl aint on forum non conveni ens grounds. Under CPLR 327 (a) a court
may stay or dismiss an action in whole or in part on forum non
conveni ens grounds only upon the notion of a party; a court does not
have the authority to invoke the doctrine on its own notion”]; Matter
of Travelers Indem Co. of Ill. v Nnamani, 286 AD2d 769, 770 [2d Dept
2001] [Reversing order dismssing petition where court had no
authority in absence of notion to change venue required by statute]).

There is another sinple but inportant reason why a request for
relief in reply or opposition papers is inmproper. A request for
relief made in the absence of a notice of cross notion is not a
“motion . . . made upon notice” (CPLR 5701 [a] [2]), so an order
granting or denying the request is not appeal able as of right, and
perm ssion to appeal is necessary (see CPLR 5701 [c]; Blamv Netcher,
17 AD3d 495, 496 [2d Dept 2005]). By contrast, generally, a party may
appeal as of right to challenge the disposition of a notion or cross
nmoti on made on notice (see CPLR 5701 [a]). Thus, by failing to nove
on notice, a defendant not only prejudices a plaintiff by failing to
provi de the required notice, but a plaintiff is then placed in the
unenvi abl e position of attenpting to appeal froman order that, froma
techni cal point of view, is not appeal able as of right. Although this
issue is not presented in this appeal, it nonetheless illustrates the
i mpropriety of the procedural m ssteps taken here. Thus, we concl ude
that the court erred in sua sponte dism ssing the conplaint “wth
prej udice.”

Def endants al so did not nove to dism ss on the ground that
plaintiff failed to obtain personal jurisdiction (see CPLR 3211 [a]
[8]). It is axiomatic that, if a defendant noves to dism ss pre-
answer w thout raising the defense of |ack of personal jurisdiction,
the defense is waived (see CPLR 3211 [e]; Addesso v Shentob, 70 Ny2d
689, 690 [1987]). The majority does not address plaintiff’s waiver of
personal jurisdiction contention, although it was directly raised in
Suprene Court and briefed by plaintiff on appeal. In any event, we
fail to see how by noving only on CPLR 3211 (a) (5) and (7) grounds,
def endants did not wai ve any objection based on a | ack of persona
jurisdiction with respect to the | ack of service of the origina
conplaint. Thus, we conclude that defendants wai ved any objection or
defense with respect to |l ack of personal jurisdiction and, to the
extent the court dism ssed the conplaint on this ground, the court
al so erred.

We al so disagree with the majority that plaintiff’'s first and
second causes of action are tinme-barred. There is no dispute that
plaintiff was term nated from her enpl oynent on October 16, 2014.
Thus, with respect to the first and second causes of action, plaintiff
was required to comrence her action within four nonths of such
term nation (see CPLR 217 [2] [a]). Here, it is undisputed that
plaintiff filed the original sunmons and conpl aint on February 10,
2015, within the four-nonth period. This filing commenced the action
and tolled the statute of limtations (see CPLR 203 [c]).
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A party may anend a pleading without | eave of court at any tine
before the period for responding to it has expired (see CPLR 3025
[a]). On May 21, 2015, plaintiff filed an anended sumons and
conplaint. This anendnent did not add a new party or otherw se change
the nanes or identities of the defendants nanmed in the origina
pl eadi ngs. Instead, the amendnent added a fifth cause of action
agai nst the PBA based upon an alleged violation of 42 USC § 1981.
Using the date of the filing of the anmended conplaint as the
commencenent date for statute of limtations purposes with respect to
the first and second causes of action, the ngjority concludes that the
new cause of action in the amended conpl ai nt does not relate back to
the original. W respectfully disagree and therefore further dissent
in part.

As a result of the Legislature’ s decision in 1992 to convert New
York to a conmencenent-by-filing system (see CPLR 304), as conpared to
a commencenent - by-servi ce system under CPLR 203 (c) the nmonent of
commencenent by filing “constitutes the crucial date for determ ning
whether the [s]tatute of [I]imtations is satisfied” (Matter of Spodek
v New York State Conmr. of Taxation & Fin., 85 Ny2d 760, 763 [1995]).
“As a result, service of process on the defendant no | onger narks
interposition of a claimfor [s]tatute of [I]imtations purposes”

(id.).

The anendnment of a conplaint to assert a new cause of action may
be all owed, even where it would be tinme-barred standing alone, if the
new cause of action relates back to the facts, circunstances and proof
underlying the original conplaint (see Caffaro v Trayna, 35 NY2d 245,
249 [1974]; Pinchback v Gty of New York, 51 AD2d 733, 733-734 [2d
Dept 1976]). The CPLR 203 (f) “relation-back doctrine” permts a
plaintiff “to interpose a claimor cause of action which would
ordinarily be tinme-barred, where the allegations of the origina
conpl ai nt gave notice of the transactions or occurrences to be proven
and the cause of action would have been tinmely interposed if asserted
in the original conplaint” (Pendleton v City of New York, 44 AD3d 733,
736 [2d Dept 2007]). We note that the majority incorrectly relies
upon cases that involve attenpts to invoke the CPLR 203 (b) rel ation-
back doctrine to add a new party in an anended pl eading (see Buran v
Coupal , 87 Nya2d 173, 177-178 [1995]; Cole v Tat-Sum Lee, 309 AD2d
1165, 1167 [4th Dept 2003]). The multi-pronged anal ysis of the
rel ati on-back doctrine with respect to adding a new defendant is a
creature of the conmmon | aw (see Mondell o v New York Bl ood
Cr.--Geater N Y. Blood Program 80 Ny2d 219, 226 [1992]). All three
prongs nust be met for the CPLR 203 (b) rel ation-back renmedy to be
operative with respect to adding a new defendant (see id.). The
rel ati on back of anmendnents addi ng new defendants inplicates nore
serious policy concerns than sinply the relation back of new causes of
action under CPLR 203 (f) (see Buran, 87 Ny2d at 178). Here, however,
plaintiff made no attenpt to add a new party, and thus the majority’s
mul ti-pronged common-| aw anal ysis is inappropri ate.

“A claimasserted in an anended pleading is deened to have been
interposed at the tine the clains in the original pleading were
i nterposed, unless the original pleading does not give notice of the
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transacti ons, occurrences, or series of transactions or occurrences,
to be proved pursuant to the amended pl eading” (CPLR 203 [f]). It is
a long-established and “well-settled rule of pleading that where an
anended pleading is served, it takes the place of the origina

pl eadi ng, and the action proceeds as though the original pleading had
never been served” (New York Insulated Wre Co. v Westinghouse Elec. &
Mg. Co., 85 Hun 269 [1st Dept 1895] [enphasis added]). Although the
majority offers the superficial conclusion that plaintiff’s anmended
conplaint was filed and served “outside the tineframes” of CPLR 3025
(a), it offers no analysis or specifics as to what tine franme applied
to the anended conplaint, when that tinme frame expired, and what the
triggering event was that started any such tinme frame. The applicable
triggering events for anendnment of a pleading wthout |eave of the
court are service of the amended pl eading within 20 days after service
of the pleading; at any tinme before expiration of the period for
respondi ng; or within 20 days of a pleading responding to the origina
pl eadi ng (see CPLR 3025 [a]). None of those events occurred here with
respect to the original conplaint. The majority al so concludes that
def endants did not waive any objection to the “propriety” of the
anended conpl ai nt because they noved pursuant to CPLR 3211 (a) (5) and
(7). However, neither of those grounds chall enged the procedura
“propriety” of the filing or service of an anmended conpl ai nt.

Def endants’ novi ng papers failed to so nuch as nention CPLR 3025 or
any inpropriety with the amendnment of the conplaint.

Here, defendants sinply assunme that the conmencenent of the
action by the original filing di sappeared or was sonehow purged by the
failure to serve the original summons and conplaint and the filing and
service of the anended conplaint. Wile the conplaint nay have been
superseded by the anmended conplaint, the comrencenent of the action
was not and clearly could not have been superseded by the anended
conplaint. Defendants and the majority conflate the concepts of
commencenent by filing with obtaining personal jurisdiction by service
of process. The Legislative change froma comencenent - by-service
systemto a comencenent-by-filing system segregated these concepts
and made them nutual |y exclusive. Under the new system problens with
service no |longer prevent tinely comencenent of an action.

In summary, we concl ude that defendants wai ved any objection
based upon | ack of service of the original conplaint; the court
exceeded its authority in sua sponte dism ssing the original
conplaint; pursuant to CPLR 203 (f) the anended conplaint, which only
added a new cause of action and not a new party, relates back to the
timely commencenent of the action by the filing of the origina
conplaint; and the first and second causes of action are not timne-
barred. W would therefore nodify the order and judgnent in appea
No. 2 accordingly.

We concur with the majority with respect to the dism ssal of the
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third through fifth causes of action.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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CURTIS L. M LLER AND CHRI STI NE CURTI S-M LLER,
PLAI NTI FFS- APPELLANTS,

\% ORDER
SNORAC, LLC, DO NG BUSI NESS AS ENTERPRI SE

RENT- A- CAR, DEFENDANT- RESPONDENT,
ET AL., DEFENDANT.

CELLI NO & BARNES, P.C., ROCHESTER (RICHARD P. AM CO OF COUNSEL), FOR
PLAI NTI FFS- APPELLANTS.

BOUWVI ER PARTNERSHI P, LLP, BUFFALO (PAUL F. HAMMOND OF COUNSEL), FOR
DEFENDANT- RESPONDENT.

GOLDBERG SEGALLA LLP, ROCHESTER (RAUL MARTI NEZ OF COUNSEL), FOR
DEFENDANT.

Appeal from a judgnment and order (one paper) of the Suprene
Court, Mnroe County (John J. Ark, J.), entered April 19, 2016. The
j udgnent and order dism ssed the conpl aint agai nst defendant SNORAC,
LLC, doing business as Enterprise Rent-A-Car.

Now, upon the partial stipulation of discontinuance with respect
to SNORAC, LLC, doing business as Enterprise Rent-A-Car signed by the
attorneys for the parties on January 11, 2018, and filed in the Monroe
County Clerk’s Ofice on February 20, 2018,

It is hereby ORDERED that said appeal is unaninously dism ssed
Wi t hout costs upon stipul ation.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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BORDEN CHEM CAL, DI VI SI ON OF BORDEN, |NC.,
ET AL., DEFENDANTS,

UNI M N CORPORATI ON AND U. S. SILICA

COVPANY, DEFENDANTS- RESPONDENTS.

(ACTION NO. 1.)

M CHAEL C. CROMLEY AND SHARON M CROWEY,

PLAI NTI FFS- APPELLANTS,

\%

C-E MNERALS, INC., ET AL., DEFENDANTS,

UNI M N CORPORATI ON, UNI M N SPECI ALTY

M NERALS, INC., MEYERS CHEM CALS, U.S. SILICA
COVPANY, MALVERN M NERALS COVPANY, FERRO
CORPORATI ON, NYCO M NERALS COVPANY AND CHARLES B.
CHRYSTAL CO, |NC., DEFENDANTS- RESPONDENTS.
(ACTION N0 2.)

(APPEAL NO. 1.)

PAUL WLLIAM BELTZ, P.C., BUFFALO (WLLIAM A. QU NLAN OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

NATHAN A. SCHACHTMAN, ESQ, P.C., NEWYORK CITY (NATHAN A. SCHACHTMAN
OF COUNSEL), BOND SCHCOENECK & KI NG PLLC, BUFFALO, AND SM TH, MJRPHY &
SCHOEPPERLE, LLP, FOR DEFENDANTS- RESPONDENTS UNI M N CORPORATI ON,

UNI M N SPECI ALTY M NERALS, |NC., MEYERS CHEM CALS, AND U.S. SILICA
COVPANY.

ANSPACH MEEKS ELLENBERCER LLP, BUFFALO (DAVID M STILLWELL OF
COUNSEL), FOR DEFENDANT- RESPONDENT MALVERN M NERALS COVPANY.

BARCLAY DAMON LLP, BUFFALO (VI NCENT G SACCOVANDO CF COUNSEL), FOR
DEFENDANT- RESPONDENT FERRO CORPORATI ON.

GOLDBERG SEGALLA LLP, ROCHESTER (RAUL E. MARTI NEZ OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS NYCO M NERALS COVPANY AND CHARLES B.
CHRYSTAL CO., | NC
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THE TARANTI NO LAW FIRM LLP, BUFFALO (ANN M CAMPBELL OF COUNSEL), FOR
THI RD- PARTY DEFENDANT- RESPONDENT DEXTER HYSOL, | NC

Appeal from an order of the Suprene Court, Cattaraugus County
(Patrick H NeMyer, J.), entered March 26, 2015. The order granted
the notions and cross notions of defendants-respondents for sunmary
j udgnment di sm ssing the conplaints agai nst them

It is hereby ORDERED that the order so appealed fromis reversed
on the law wi thout costs, the notions and cross notions are deni ed,
and the negligence and products liability causes of action insofar as
t hose causes of action are based on failure to warn, as well as the
| oss of consortiumclains, are reinstated agai nst the respective
def endant s-respondents in action Nos. 1 and 2.

Mermorandum  Patricia A R ckicki and David P. Rickicki comenced
action No. 1 and Mchael C. Crowl ey and Sharon M Crow ey conmenced
action No. 2 against various silica manufacturers, including
def endant s-respondent s (defendants), seeking danages for injuries
al l egedly sustained by David Rickicki and M chael Crow ey (hereafter,
injured workers) as a result of their exposure to silica dust while
they were working for Dexter Corporation, Hysol Division (Dexter)
(Rickicki v Borden Chem, 60 AD3d 1276, 1277 [4th Dept 2009]). The
Ri ckickis and the Crow eys alleged, inter alia, that defendants were
negl i gent because they did not adequately warn the injured workers of
the | atent dangers of silica dust inhalation. 1n 2006, defendants
nmoved for summary judgnent dism ssing the conplaints against them and
contended, as relevant here, that they could not be held liable on a
failure to warn theory inasmuch as Dexter was a “sophisticated user”
that was fully aware of the dangers of silica inhalation. Suprene
Court granted the notions and di sm ssed the conpl ai nts agai nst
def endants, but we nodified that order on a prior appeal by
reinstating the negligence and products liability causes of action
agai nst defendants insofar as they were based on the failure to warn,
as well as the loss of consortiumclains agai nst defendants (id. at
1276). W assuned, arguendo, that the theory underlying the notions,
whi ch “has been ternmed the ‘sophisticated internmediary’ or
‘responsi ble internediary’ theory” (hereafter, sophisticated
internmedi ary doctrine), was “viable in New York under the facts of
this case,” but nonethel ess concluded that issues of fact existed with
respect to whet her Dexter was know edgeabl e about “the differences
bet ween anor phous silica and crystalline silica, the effect that those
two categories of silica have on lung health, and the additiona
measures needed to prevent inhalation of crystalline silica” (id. at
1277-1278) .

David Rickicki died in 2013, and Patricia Rickicki was
substituted as a plaintiff in her capacity as executrix of his estate.
Def endant s agai n noved and cross-noved in 2014 for sumrmary j udgnent
di sm ssing the conplaints agai nst them and submtted evi dence
purporting to establish Dexter’'s know edge of the matters discussed in
our prior decision. The court again granted the notions and cross
notions, determning that the record established Dexter’s
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sophi stication as a matter of law, that “the sophisticated
intermedi ary doctrine was tailor-made for the situation at bar,” and
t hat defendants thus had no duty to convey warnings directly to the
injured workers. The court further determned that any failure to
warn was not a proximte cause of the injuries sustained by the
injured workers. Plaintiffs appeal.

W now resolve the issue | eft open on the prior appeal by
declining to recogni ze the sophisticated intermediary doctri ne under
the facts of this case (cf. Bergfeld v Unimn Corp., 319 F3d 350, 353-
355 [8th G r 2003]; Goodbar v Whitehead Bros., 591 F Supp 552, 566-567
[WD Va 1984], affd sub nom Beale v Hardy, 769 F2d 213 [4th G r
1985]). In other words, contrary to the court’s conclusion, it is not
a conplete defense to a failure to warn cl ai magai nst a product
manuf act urer under New York |aw that an injured worker’s enpl oyer was
adequat el y warned or otherw se knowl edgeabl e of the dangers of the
product (see Cohen v St. Regis Paper Co., 109 AD2d 1048, 1049 [4th
Dept 1985], affd 65 Ny2d 752, 754 [1985]), or that the enpl oyer may
have been in the best position to give the warning at issue (see
Johnson v Uni First Corp., 90 AD3d 1539, 1540 [4th Dept 2011]).
| nst ead, evidence that an enpl oyer had know edge of a hazard or was
better able than the manufacturer to provide a warning to the injured
worker is relevant to whether a manufacturer satisfied its duty to
provi de adequate warnings, which is typically a question of fact (see
generally Liriano v Hobart Corp., 92 Ny2d 232, 243 [1998]; Houston v
McNei lus Truck & Mg., Inc., 115 AD3d 1185, 1187 [4th Dept 2014]).

As a procedural matter, we reject the dissent’s suggestion that
our consideration of the viability of the sophisticated internediary
doctrine as applied to the facts of this case represents an
unjustified “change in approach” from our decision on the prior
appeal. In that decision, we expressly declined to determ ne the
viability of the doctrine, and instead concluded that defendants were
not entitled to sunmary judgnment even if the doctrine was viable (see
Ri ckicki, 60 AD3d at 1277-1278). Thus, we did not make a | egal
determi nati on necessarily resolving the nerits of the viability of the
doctrine, and our prior decision is not the |law of the case with
respect to that issue (see Matter of Doman, 150 AD3d 994, 995 [2d Dept
2017]; Howard v BioWwrks, Inc., 103 AD3d 1112, 1113 [4th Dept 2013];
Sharrow v Di ck Corp., 233 AD2d 858, 859-860 [4th Dept 1996], |v denied
89 Ny2d 810 [1997], rearg denied 89 Ny2d 1087 [1997]).

I n contending that the sophisticated internmediary doctrine shoul d
apply to preclude liability here as a matter of |aw, defendants and
the dissent rely, inter alia, on the Restatenment (Second) of Torts,
and on New York case | aw establishing that a manufacturer of
prescription drugs or nedical devices satisfies its duty to warn by
providing a proper warning to a physician, with no need for a direct
warning to a plaintiff patient (see Martin v Hacker, 83 Ny2d 1, 8-9
[ 1993]; see al so Bukowski v CooperVision Inc., 185 AD2d 31, 34-35 [3d
Dept 1993]). W conclude that their reliance is m splaced.

The Restatenent (Second) recognizes that providing a warning to a



-4- 1098
CA 15-02155

third party such as a product user’s enployer “is not in all cases
sufficient to relieve [a] supplier fromliability,” particularly where
t he danger posed by the product is significant and “neans of [direct]
di scl osure are practicable and not unduly burdensonme” (Restatenent

[ Second] of Torts § 388, Conmment n). |In addition, the anal ogous
provision of the later Restatement (Third) states that “[t]here is no
general rule as to whether one supplying a product for the use of
others through an internediary has a duty to warn the ultimte product
user directly or may rely on the internediary to relay warnings. The
standard is one of reasonabl eness in the circunstances” invol ving,
anong other things, “the feasibility and effectiveness of giving a
warning directly to the user” (Restatenment [Third] of Torts: Products
Liability 8 2, Conment i). Here, there is evidence that the injured
workers directly handl ed bags of silica in an era before the bags had
any warnings on them and we conclude that it would have been a

m ni mal burden for defendants to place warnings on the bags at that
time (see Hunble Sand & Gravel, Inc. v Gonez, 146 SWBd 170, 193 [Tex
Sup & 2004]; cf. Polinmeni v Mnolta Corp., 227 AD2d 64, 66 [3d Dept
1997]). We therefore conclude that the Restatenent does not support
the recognition of the sophisticated intermediary doctrine on these
facts. The dissent’s observation that the silica “becane a bul k
product” once renoved fromthe bags is irrelevant for purposes of

def endants’ notions and cross notions in view of the evidence that the
i njured workers handl ed the bags thensel ves.

We further conclude that the “ ‘infornmed internediary’ "~
doctrine, which is applicable in cases involving prescription drugs
and nedi cal devices (Martin, 83 Ny2d at 9), is prem sed on features of
t he physician-patient relationship that are not present in the
rel ati onship between an industrial enployer and its enpl oyees (see
Pol i meni, 227 AD2d at 66-67; Billsborrow v Dow Chem, 139 Msc 2d 488,
492 [Sup ¢, Suffolk County 1988]; see also Hall v Ashland G| Co.,
625 F Supp 1515, 1519-1520 [D Conn 1986]), and thus provides no
support for recognition of the sophisticated internediary doctrine
here. Moreover, although the dissent is correct that there is “no
duty to warn a know edgeabl e user who is aware of the risks inherent
in[a] product” (Steinbarth v Otis El. Co., 269 AD2d 751, 752 [4th
Dept 2000] [enphasis added]), and that a warning may be unnecessary as
a matter of lawin view of “an injured party’'s actual know edge of the
specific hazard that caused the injury” (Liriano, 92 Ny2d at 241
[ enphasi s added]), those principles are inapposite here because the
party alleged to be fully know edgeabl e of the dangers of silica dust
i nhal ation, Dexter, is not the relevant “user” or “injured party.” In
sum we decline to recognize the sophisticated internediary doctrine
on the facts of this case, and we conclude that there is a triable
i ssue of fact whether defendants provi ded adequate warnings to the
injured workers (see generally Ramrez Gabriel v Johnston’s L.P. Gas
Serv., Inc., 143 AD3d 1228, 1231 [4th Dept 2016]).

Finally, we conclude that the court erred in determning as a
matter of law that any failure to warn was not a proxi mate cause of
the injuries sustained by the injured workers. \Wile defendants
submitted evidence that the injured workers occasionally disregarded
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Dexter’s safety policies, that evidence is insufficient to establish
as a matter of law that an earlier or nore specific warning about the
dangers of silica dust “would have been superfluous” (Mntufar v Shiva
Aut omation Serv., 256 AD2d 607, 607 [2d Dept 1998]; cf. Terwilliger v
Max Co., Ltd., 137 AD3d 1699, 1701 [4th Dept 2016]; see generally
Houston, 115 AD3d at 1187). W therefore reverse the order, deny

def endants’ notions and cross notions, and reinstate the conpl aint

agai nst themin relevant part in each action.

Al'l concur except CaARn, and CURrRAN, JJ., who dissent and vote to
affirmin the follow ng nmenorandum W respectfully disagree with our
col | eagues that the sophisticated internediary doctrine does not apply
to the facts in this case and would affirmthe order dism ssing the
conpl ai nt s.

David P. Rickicki and plaintiff Mchael C. Crowl ey (hereafter,
i njured workers) were enployees in the plant operated by Dexter
Cor poration, Hysol Division (Dexter) in Oean, New York. Dexter
manuf actured a wi de variety of equi pnent and materials, including
el ectroni c conponents and circuit boards. Dexter purchased and used
silicainits manufacturing process. The injured workers were each
di agnosed with silicosis, a respiratory di sease, and commenced acti ons
agai nst many of Dexter’s suppliers, including defendants, alleging
their exposure to airborne crystalline silica dust caused their
silicosis. Supreme Court dism ssed the conplaints against the
def endants who did not supply Dexter with silica. The remaining
def endant s manufactured silica-containing products sold to Dexter for
use in their manufacturing processes (hereafter, supplier defendants).

In 2007, the court dism ssed the conplaints and cross cl ains
agai nst the supplier defendants on the ground, anong others, that the
suppl i er defendants had no duty to warn the injured workers of the
dangers of silica because Dexter’s status as a sophisticated
internmediary—an entity that was already fully know edgeabl e of the
dangers of silica dust inhalation—discharged that duty. This Court
nodi fied that order by reinstating the negligence and products
liability causes of action solely on the ground that there was an
i ssue of fact regarding Dexter’s know edge that crystalline silica—the
type of silica the injured workers were exposed to—was nore dangerous
t han anor phous silica (R ckicki v Borden Chem, 60 AD3d 1276 [4th Dept
2009]). The supplier defendants thereafter nmade further discovery
efforts to identify evidence that Dexter knew the difference between
the two types of silica. On a second set of sunmmary judgnent
noti ons/cross notions, the court granted summary judgnent to the
suppl i er defendants and agai n di sm ssed the conplaints agai nst them
hol di ng that Dexter, as the sophisticated internediary, had know edge
of the dangers of crystalline silica equal to the know edge of the
suppl i er defendants.

Qur col | eagues now concl ude that the sophisticated internediary
defense is not a viable defense “under the facts of the case.” As an
initial matter, the only new fact on the second set of notions/cross
notions as conpared to the supplier defendants’ original notions for
sumary judgnent is that Dexter knew about the dangerousness of
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crystalline silica, as opposed to anorphous silica. Thus, in our
view, and as Justice NeMoyer stated in his decision granting sunmmary
judgnent for the second tine, the triable issue of fact identified by
this Court on the prior appeal BPexter’s supposed | ack of appreciation
of the differences between crystalline and anor phous silica—has been
proven after further discovery to be a non-issue after all.

Rat her than addressing this factual issue undertaken by the
parties per this Court’s prior direction, our colleagues appear to
hol d that the sophisticated internediary doctrine is not a viable
doctrine in New York in an enpl oyee/ enpl oyer scenario. Wile our
Court is certainly at liberty to alter its prior approaches to issues,
we are conpelled to lanent the change in approach here for the sake of
the parties in this case.! Additionally, while our colleagues state
that the doctrine is inapplicable to the facts of this case, they fai
to identify a single disputed material fact inpacting Dexter’s clear
knowl edge of the difference between the types of silica or even as to
its denonstrated awareness of and protection against the dangers of
crystalline silica. W respectfully disagree wwth the mgjority, and
i nstead agree with Suprenme Court that the sophisticated intermediary
doctrine should be a viable one and that, as Suprenme Court observed,
it was “tailor-made for the situation at bar.”

Under strict products liability law, “[a] product nmay be
defective when it contains a manufacturing flaw, is defectively
designed or is not acconpani ed by adequate warni ngs for the use of the
product” (Liriano v Hobart Corp., 92 Ny2d 232, 237 [1998] [enphasis
added]; see Sage v Fairchild-Swearingen Corp., 70 NY2d 579, 586
[1987]). Here, plaintiffs allege that the silica-containing
subst ances produced or distributed by the supplier defendants were
def ective because of inadequate or absent warnings. A strict
l[iability cause of action predicated on a failure to warn of dangers
of which the manufacturers knew or should have known is
i ndi stingui shable from a negligence cause of action (see Enright v El
Lilly & Co., 77 NY2d 377, 387 [1991], rearg denied 77 Ny2d 990 [1991],
cert denied 502 US 868 [1991]). The adequacy of a warning generally
is a question of fact, unless the court decides as a matter of |aw
that there is no duty to warn or that the duty has been di scharged as
a matter of |aw (see Passante v Agway Consuner Prods., 294 AD2d 831,
833 [4th Dept 2002], appeal dism ssed 98 Ny2d 728 [2002]). For
exanple, “where the injured party was fully aware of the hazard
t hrough general know edge, observation or common sense, . . . lack of
a warni ng about that danger may well obviate the failure to warn as a
| egal cause of an injury resulting fromthat danger” (Liriano, 92 Ny2d
at 241). Thus, in appropriate cases, courts may “as a matter of |aw
deci de that a nmanufacturer’s warni ng woul d have been superfl uous given
an injured party’s actual know edge of the specific hazard that caused

! Contrary to the mpjority’s suggestion, we recogni ze that
our prior decision was not the “law of the case” on the
application of the doctrine. However, by the |anguage in the
prior decision, the court clearly steered the parties to a
particul ar course of further action.
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the injury” (id.).

New York courts have applied the “know edgeabl e user” doctrine to
relieve a manufacturer “of liability on a failure to warn theory where
t he purchaser or user knows or has reason to know of the dangerous
propensities of the product independent of the information supplied to
hi m by the manufacturer or distributor” (Billsborrow v Dow Chem, 177
AD2d 7, 15 n [2d Dept 1992]; see Steuhl v Honme Therapy Equip., Inc.,
51 AD3d 1101, 1103 [3d Dept 2008]; Steinbarth v Gtis El. Co., 269 AD2d
751, 752 [4th Dept 2000]). In other words, “the duty to warn of a
product’s danger does not arise when the injured [party] is already
aware of the specific hazard . . . , or the product-connected danger
is obvious” (Lonigro v TDC El ecs., 215 AD2d 534, 535-536 [2d Dept
1995]).

Akin to the “know edgeabl e user” doctrine is the “sophisticated
i nternedi ary” defense (see e.g. Billsborrow v Dow Chem, 139 Msc 2d
488, 495 [Sup C, Suffolk County 1988]). The sophisticated
internmediary doctrine, which as the nmajority recogni zes, has been said
to be rooted in section 388 (b) of the Restatenent (Second) of Torts,
provides that there is “ ‘no duty to warn if the user knows or should
know of the potential danger, especially when the user is a
pr of essi onal who should be aware of the characteristics of the
product’ 7 (Bergfeld v Unimn Corp., 319 F3d 350, 353 [8th Cr 2003]).
The Restatenent has served to formthe bedrock principles in New York
law for strict products liability (see generally Matter of New York
City Asbestos Litig., 27 NY3d 765, 786-787, 790-791 [2016]; Codling v
Paglia, 32 Ny2d 330, 342 [1973]).

The “sophisticated user” doctrine is prem sed on the theory that
the i mmedi ate distributee of the product (here, the enployer) is in a
better position to warn the ultimte user (the enpl oyee) of the
dangers associated with the use of the product. As other state courts
have recogni zed, “sound policy reasons support the adoption of the
sophi sticated user defense. First, it places the duty to warn on the
party arguably in the best position to ensure workplace safety, the
pur chaser-enpl oyer. Second, the burden falls upon the party in the
best position to know of the product’s potential uses-thereby enabling
that party to communi cate safety information to the ultimte user
based upon the specific use to which the product will be put” (Haase v
Badger M ning Corp., 266 Ws 2d 970, 984, 669 NWad 737, 743-744 [C
App 2003], affd 274 Ws 2d 143, 682 NW2d 389 [Sup C 2004]). For al
of these practical and policy reasons, “[i]t would appear, then, that
sone version of a ‘sophisticated purchaser’ defense is the normin
nmost jurisdictions” (In re Asbestos Litigation [Mergenthaler], 542 A2d
1205, 1211 [Del Super C 1986]).

For the doctrine to apply, the user’s “sophistication” nust
consi st of a special expertise or know edge of the dangerous
properties of the product and not a nmere general idea of the danger
(see Mason v Texaco, Inc., 741 F Supp 1472, 1486 [D Kan 1990], affd
948 F2d 1546 [10th Cir 1991], cert denied 504 US 910 [1992]), “the
i nternedi ary nmust have know edge or sophistication equal to that of
t he manufacturer or supplier, and the manufacturer nust be able to
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rely reasonably on the internmediary to warn the ultimate [user]”
(Natural Gas Qdorizing, Inc. v Downs, 685 NE2d 155, 164 [Ind C App

1997], citing 63A Am Jur 2d, Products Liability 8§ 1195). “Reliance is
only reasonable if the internediary knows or should know of the
product’s dangers . . . Actual or constructive know edge may arise

where either the supplier has provided an adequate explicit warning of
such dangers or information of the product’s dangers is available in
the public domain” (Natural Gas Qdorizing, Inc., 685 NE2d at 164).

Addi tionally, a supplier of a dangerous product has a duty to warn the
purchaser’s enployees if it knows or has reason to know that either

t he purchaser is unaware of the full extent of the danger or the
purchaser will not transmt the warnings to its enpl oyees (see Dan B
Dobbs et al., Torts 8 467, at 964-965 [2d ed 2011]). Thus, where an
enpl oyer purchases raw materials froma supplier, under the

sophi sticated internmediary doctrine, the supplier’s duty to warn ends
if the sophisticated enployer independently knows or should know of

t he dangerous propensities of the product and the supplier |acks
actual or constructive know edge that the enployer will not warn its
enpl oyees of those dangers. Rather, under those circunstances, it is
the enpl oyer that has a duty to warn and protect its enpl oyees because
it is inpractical for the supplier to issue warnings directly to the
enpl oyees.

VWhile the majority relies on this Court’s prior decisions in both
Johnson v Uni First Corp. (90 AD3d 1539, 1540 [4th Dept 2011]) and
Cohen v St. Regis Paper Co. (109 AD2d 1048, 1049 [4th Dept 1985], affd
65 NY2d 752, 754 [1985]), we find that reliance msplaced. Initially,
we note that, if Cohen stood for the broad proposition with which the
maj ority now burdens it, that hol ding would have fornmed the basis for
our Court’s prior decision in this case and obviated the discovery
foisted upon the parties in the interim W do not read Cohen so
expansively. Rather, our viewis that the Court in neither Cohen nor
Johnson considered the “sophisticated internediary doctrine.”

Mor eover, both cases stand for the general rule that suppliers of
dangerous products have a duty to warn those who are expected to use

t hem including enpl oyees, a proposition with which we do not

di sagree. W submt, however, that a defendant supplier may raise,
and perhaps be successful in raising, the “sophisticated internediary”
def ense where the defendant can show that the enpl oyer has know edge
or sophistication equal to that of the supplier, and the supplier is
able to rely reasonably on that enployer to warn the enpl oyee.

Turning to the nerits of this case, we conclude that, under the
ci rcunstances of this case, the supplier defendants’ duty to warn
ended as a matter of |aw under the sophisticated internediary
doctrine. The supplier defendants proffered evidence revealing that
the injured workers’ enployer, Dexter, both before and throughout the
period of enploynent, knew about the dangers associated with
crystalline silica dust. Starting in the 1940s, the courts have
recogni zed the hazards of silica exposure (see Uie v Thonpson, 337 US
163, 165-166 [1949]; Sadowski v Long Is. R R Co., 292 NY 448, 456
[ 1944]) and, at |least as early as the 1970s, the dangers of silica
dust were known in both society and at the Dexter plant. The supplier
def endants subnmitted evidence that within the plant Dexter had
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specific expertise with and know edge about silica, and in particul ar
crystalline silica. Dexter had used silica for many years before the
injured workers were hired and was aware that silicosis was caused by
the inhalation of crystalline silica dust. To be sure, Dexter took
protective neasures, including the use of a ventilation or exhaust
system and a dust extraction hose situated next to the openings of the
m xi ng machi nes in which bags of silica were poured. |In 1970, workers
were required to wear masks or respirators while working with silica.
Thi s evi dence, taken together, establishes that Dexter knew or shoul d
have known that exposure to the airborne crystalline silica dust was a
health hazard and that Dexter took steps throughout the injured

wor kers’ enploynent to limt its workers’ exposure to the dust.

Moreover, it was reasonable for the supplier defendants to rely
on Dexter to warn and protect the ultimte end users because Dexter
was t he enployer of the end users and, indeed, had a duty under both
federal and state law to protect its enpl oyees fromthe dangers of
silica dust. The facts of this case show that it was highly
inpractical for the supplier defendants to issue warnings directly to
Dexter enpl oyees. As Justice NeMoyer noted, the suppliers of a raw
material are rarely well-equi pped to warn eventual end users of the
mat erial, and enployers in industrial settings are generally best
equi pped to warn their enployees. G ven the nature of the product,
Dexter was in the best position to warn its workers and to institute
protective neasures to safeguard the health and safety of its workers.
Once the silica was renoved fromthe bags, it becane a bul k product
and any warni ng on the bags could not have foll owed the novenent of
t he product thereafter. Inposing such a duty would be unduly
burdensone for the suppliers, and enployers are unlikely to allow
third parties to interfere in the enpl oyer-enpl oyee rel ati onship or
the enpl oyer’ s business operations. Wile it is alnost certainly true
t hat many enpl oyers have been known to place profit over safety, the
solution to that problemshould not be to shift an enployer’s duty to
its suppliers, thereby |essening an enployer’s primary duty to protect
its enpl oyees fromwell -known dangers.

In short, we conclude that the supplier defendants had no duty to
warn the injured workers of the hazards of crystalline silica under
the facts of this case and thus, the conplaints were properly
di sm ssed.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1099

CA 15-02156
PRESENT: WHALEN, P.J., SM TH, CARNI, DEJOSEPH, AND CURRAN, JJ.

PATRICIA A. RICKICKI, | ND VIDUALLY, AND AS
EXECUTRI X OF THE ESTATE OF DAVID P. RI CKICKI,
DECEASED, PLAI NTI FF- APPELLANT,

\% ORDER

BORDEN CHEM CAL, DI VI SI ON OF BORDEN, |NC.,
ET AL., DEFENDANTS,

UNI M N CORPORATI ON AND U. S. SILICA

COVPANY, DEFENDANTS- RESPONDENTS.

(ACTION NO. 1.)

M CHAEL C. CROMLEY AND SHARON M CROWEY,

PLAI NTI FFS- APPELLANTS,

\%

C-E MNERALS, INC., ET AL., DEFENDANTS,

UNI M N CORPORATI ON, UNI M N SPECI ALTY

M NERALS, INC., MEYERS CHEM CALS, U.S. SILICA
COVPANY, MALVERN M NERALS COVPANY, FERRO
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COUNSEL), FOR DEFENDANT- RESPONDENT MALVERN M NERALS COVPANY.
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Appeal froma corrected order of the Suprenme Court, Cattaraugus
County (Patrick H NeMyer, J.), entered Cctober 14, 2015. The
corrected order granted the notions and cross notions of
def endant s-respondents for sunmmary judgnment di sm ssing the conplaints
agai nst them

It is hereby ORDERED t hat said appeal is unaninmously disnm ssed
wi t hout costs (see Matter of Kolasz v Levitt, 63 AD2d 777, 779 [3d

Dept 1978]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1286

CA 17-00175
PRESENT: WHALEN, P.J., SMTH, LINDLEY, NEMOYER, AND CURRAN, JJ.

CTY OF BUFFALO CI TY SCHOOL DI STRI CT,
PLAI NTI FF- APPELLANT,

\% MEMORANDUM AND ORDER

LPCI M NELLI, |NC., DEFENDANT- RESPONDENT.
(ACTION NO. 1.)

LPCI M NELLI, INC.,

PETI TI ONER- PLAI NTI FF- RESPONDENT,

\%

Cl TY OF BUFFALO JO NT SCHOOLS CONSTRUCTI ON
BOARD AND CI TY OF BUFFALO Cl TY SCHOOL DI STRI CT,
RESPONDENTS- DEFENDANTS- APPELLANTS.

(ACTION NO. 2.)

(APPEAL NO. 1.)

HARTER SECREST & EMERY LLP, BUFFALO (JOHN G HORN OF COUNSEL), FOR
PLAI NTI FF- APPELLANT AND RESPONDENTS- DEFENDANTS- APPELLANTS.

HODGSON RUSS LLP, BUFFALO (BENJAM N M ZUFFRANI ERI, JR, OF COUNSEL),
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Appeal from an order of the Suprenme Court, Erie County (Tinothy
J. Walker, A J.), entered Septenber 9, 2016. The order, anong ot her
things, granted in part the notion of defendant-petitioner-plaintiff
to dismss the conplaint in action No. 1.

It is hereby ORDERED that the order so appealed fromis nodified
on the law by vacating the third ordering paragraph and as nodified
the order is affirmed without costs and the matter is remtted to
Suprene Court, Erie County, for further proceedings in accordance with
the sane nmenorandumas in Gty of Buffalo Gty School District v

LPCimnelli, Inc. ([appeal No. 2] —AD3d —[Mar. 16, 2018] [4th Dept
2018]).
Ent er ed: March 16, 2018 Mark W Bennett

Cerk of the Court
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LPCI M NELLI, |NC., DEFENDANT- RESPONDENT.
(ACTION NO. 1.)

LPCI M NELLI, INC.,

PETI TI ONER- PLAI NTI FF- RESPONDENT,

V
Cl TY OF BUFFALO JO NT SCHOOLS CONSTRUCTI ON
BOARD AND CI' TY OF BUFFALO CI TY SCHOOL DI STRI CT,
RESPONDENTS- DEFENDANTS- APPELLANTS.

(ACTION NO. 2.)
(APPEAL NO. 2.)

HARTER SECREST & EMERY, LLP, BUFFALO (JOHN G HORN OF COUNSEL), FOR
PLAI NTI FF- APPELLANT AND RESPONDENTS- DEFENDANTS- APPELLANTS.

HODGSON RUSS LLP, BUFFALO (BENJAM N M ZUFFRANI ERI, JR, OF COUNSEL),
FOR DEFENDANT- RESPONDENT AND PETI TI ONER- PLAI NTI FF- RESPONDENT.

Appeal from a judgnment and order (denom nated order) of the
Suprene Court, Erie County (Tinmothy J. Walker, A J.), entered Decenber
8, 2016. The judgnent and order, anong other things, granted those
parts of defendant-petitioner-plaintiff’s notion in action No. 1 to
di smi ss the second, third, sixth and seventh causes of action and
granted defendant-petitioner-plaintiff judgnent on its CPLR article 78
cause of action in action No. 2.

It is hereby ORDERED t hat the judgnment and order so appeal ed from
is nodified on the |aw by denying those parts of the notion of
def endant -petitioner-plaintiff seeking dismssal of the third, sixth
and seventh causes of action in action No. 1 and reinstating those
causes of action, vacating the award of judgnment to defendant -
petitioner-plaintiff on the second cause of action in action No. 2,
and granting that part of the notion of plaintiff-respondent-defendant
and respondent - def endant seeki ng di snm ssal of the second cause of
action in action No. 2 and as nodified the judgnent and order is
affirmed wi t hout costs.



- 2- 1287
CA 17-00176

Menorandum  Pursuant to the Gty of Buffalo and the Board of
Education of the Cty School District of the City of Buffalo
Cooperative School Construction Act (L 2000, ch 605), plaintiff-
respondent - defendant, City of Buffalo Gty School District (District),
and the Gty of Buffalo (City) were authorized to construct and
renovat e nunerous schools throughout the Cty, and respondent-
defendant, Cty of Buffalo Joint Schools Construction Board (Board),
was aut horized to “enter into contracts on behalf of the [CJity or the
[District], or both, for the design, construction, financing, and
managenent of the new educational facilities” (L 2000, ch 605, § 4

[b]). In furtherance of the Buffalo Schools Devel opment Program
(Progran), defendant-petitioner-plaintiff, LPCGmnelli, Inc., formerly
known as Louis P. Cimnelli Managenent Co., Inc. (LPC), was sel ected

to be the “Program manager” (L 2000, ch 605, 8 3 [k]). LPC thereafter
entered into a Conprehensive Program Packagi ng and Devel opnent

Servi ces Provider Agreenent (PPDS) with the Board, which acted “for
itself and as agent and on behalf of the [City] and the [District].”
The ternms of the PPDS incorporated yet-to-be-witten “addenda.”

The addenda, which would al so i ncorporate by reference the
provi sions of the PPDS, were known as the Master Design and
Construction Agreenents (MDCAs), and there was one for each of the
five phases of the Program The MDCAs rel evant to these appeals
concern only phases three and five, and the rel evant portions of those
MDCAs are identical. It is undisputed that the PPDS and i ncor porated
MDCAs resulted in a stipul ated-sum construction contract, i.e., a
contract wwth one total price for all of the construction work,
regardl ess of the actual costs of construction.

In 2014 and 2015, after operating under the PPDS and MDCAs for
over 12 years, the Board and the District refused to process or pay
the |l ast four paynent requisitions until LPC provided themwth
docunent ati on concerning LPC s actual construction and adm nistrative
costs, information that LPC contended was confidential, proprietary
and not subject to disclosure under the PPDS and MDCAs. Fol |l ow ng
negoti ati ons and an attenpt at nediation, the D strict commenced
action No. 1, asserting causes of action for, inter alia, breach of
fiduciary duty and breach of contract and seeking, inter alia,
declaratory and injunctive relief as well as punitive danages.

LPC thereafter conmmenced a hybrid CPLR article 78 proceedi ng and
decl aratory judgnent action (action No. 2), alleging that the D strict
and the Board (collectively, appellants) had breached the contract and
seeki ng, pursuant to CPLR 7803, either “an order conpelling the
District and/or [the Board] to process and approve the requisitions”
(enmphasi s added) or an order “conpelling the District and, if
required, [the Board], to process the requisitions.” 1In the
decl aratory judgnent causes of action, LPC sought, inter alia, a
declaration that “the District and/or [the Board] [were] required
under |law to process and approve the requisitions” (enphasis added),
as well as declarations that the District and/or the Board were not
entitled to the informati on they sought, had no right to refuse to
process the requisitions and owed LPC paynents for the work approved
by the architects.
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LPC filed a pre-answer notion to dismss the conplaint in action
No. 1 and, shortly thereafter, appellants noved to dism ss the
petition/conplaint in action No. 2. The District also cross-noved in
action No. 1 to order LPC to preserve all of its docunentation, and
LPC noved in action No. 1 to permt it to file Exhibit | under seal on
t he ground that the exhibit contained confidential and proprietary
conpany i nformation

By the order in appeal No. 1, Suprene Court, inter alia, granted
in part LPC s notion to dismss in action No. 1 and dism ssed the
first cause of action and the request for punitive danages, and
granted LPC s notion in action No. 1 to seal Exhibit |I. The court
ot herwi se reserved decision on LPC s remaining requests for relief.
By the judgnent and order (denom nated order) in appeal No. 2, the
court, inter alia, further granted those parts of LPC s notion in
action No. 1 that sought dism ssal of the second, third, sixth and
sevent h causes of action; denied those parts of appellants’ notion in
action No. 2 that sought dism ssal of the petition/conplaint as tine-
barred, dism ssal of the petition/conplaint against the Board, and
di sm ssal of the CPLR article 78 cause of action; and granted LPC
j udgnment on the CPLR article 78 cause of action in action No. 2,
directing the District to “act on the D sputed Paynent Requisitions by
either definitively approving or rejecting them?”

We conclude in appeal No. 1 that the court erred in directing
that a portion of the record in action No. 1 be sealed wi thout first
maki ng a determ nati on of good cause. W further conclude in appea
No. 2 that the court erred in granting those parts of LPC s notion
seeking dism ssal of the third, sixth and seventh causes of action in
action No. 1, in granting LPC judgnent on the CPLR article 78 cause of
action, and in denying that part of appellants’ notion seeking
di sm ssal of that cause of action in action No. 2.

Addressing first the issues raised in appeal No. 1, we reject
appel lants’ contention that the court did not apply the appropriate
standards when ruling on LPC s CPLR 3211 pre-answer notion to dism ss.
Were, as here, a court is considering a pre-answer notion to dismss
made pursuant to CPLR 3211 (a) (1) and (7), the court may |l ook to the
contract docunents (see EBC I, Inc. v Goldman, Sachs & Co., 5 Ny3d 11
19-20 [2005]), and “affidavits may . . . be used under certain
ci rcunst ances, even w thout converting the notion to one for summary
j udgnment under CPLR 3212” (Al bert v Solinon, 252 AD2d 139, 140 [4th
Dept 1998], affd 94 Ny2d 771 [1999]).

Contrary to appellants’ further contention, we conclude that the
court properly granted that part of LPC s notion seeking to dismss
the District’s first cause of action, for breach of fiduciary duty, in
action No. 1. Although that cause of action was pleaded with
sufficient particularity under CPLR 3016 (b) (see Faith Assenbly v
Titl edge of N Y. Abstract, LLC, 106 AD3d 47, 62 [2d Dept 2013]), we
agree with LPC that it “fails to allege conduct by [LPC] in breach of
a duty other than, and independent of, that contractually established
bet ween the parties and is thus duplicative” of the District’s breach
of contract causes of action (Kam nsky v FSP Inc., 5 AD3d 251, 252
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[ 1st Dept 2004]; see NYAHSA Servs., Inc., Self-Ins. Trust v Recco Hone
Care Servs., Inc., 141 AD3d 792, 795 [3d Dept 2016]; cf. EBC 1, Inc.,
5 NY3d at 20). As a result, we further conclude that the court
properly dism ssed the request for punitive danages related to the
first cause of action.

Contrary to appellants’ contention, the court also properly
di sm ssed the request for punitive damages in action No. 1 insofar as
it related to the breach of contract causes of action, thereby
di sm ssing the request for punitive danages in its entirety. As a
general rule, “[p]Junitive damages are not recoverable in a breach of
contract action in which no public rights are alleged to be involved”
(2470 Cadillac Resources, Inc. v DHL Express [USA], Inc., 84 AD3d 697,
699 [ 1st Dept 2011], |v dism ssed 18 NY3d 921 [2012]), because the
pur pose of punitive damages “is not to renmedy private wongs but to
vindi cate public rights” (Rocanova v Equitable Life Assur. Socy. of
U S., 83 Ny2d 603, 613 [1994]). Here, the breach of contract causes
of action do not seek to vindicate public rights but, rather, they
i nvol ve allegations of an ordinary breach of contract between a
private contractor and mrunicipal entities.

Wth respect to appellants’ final contention concerning appea
No. 1, we agree with appellants that the court erred in granting LPC s
notion to file Exhibit |I under seal in the absence of “a witten
finding of good cause, . . . specify[ing] the grounds thereof,” as
required by 22 NYCRR 216.1 (a) (see G yphon Dom VI, LLC v APP Intl.
Fin. Co., B.V., 28 AD3d 322, 324 [1st Dept 2006]; see also Maxi mlnc.
v Feifer, 145 AD3d 516, 517 [1st Dept 2016]). W therefore nodify the
order in appeal No. 1 accordingly, and we remt the matter to Suprene
Court to determ ne whether good cause exists to seal the record with
respect to Exhibit I.

Addressing next the issues raised in appeal No. 2, we reject
appel lants’ contention that the court erred in dismssing the second
cause of action in action No. 1. That cause of action is based on
al l egations that LPC breached PPDS section 11.05 (k), which required
LPC to “[p]rovide regular conparisons of the approved construction
cost estimates with actual costs and submt nonthly reports to the
[ Board] that identify variances between actual and estimted costs.”
According to appellants, the “actual costs” referenced in PPDS section
11.05 (k) are LPC s actual costs. LPC, however, contends that section
11.05 (k) applies only to the District’s actual costs because, in a
sti pul at ed-sum contract such as the one at issue here, the
contractor’s actual costs are irrelevant. Mreover, LPC contends
that, if PPDS section 11.05 (k) applied to LPC s actual costs, that
section would then be in conflict with or render neaningless section
6.8 of the rel evant MDCAs.

Section 6.8 of those MDCAs provides the District with audit and
exam nation rights to any and all records related to the
“ ‘construction contingency’ ” portion of the stipulated sum
Nevert hel ess, that section further provides that, “[n]otw thstanding
anything to the contrary contained herein, the foregoing audit and
exam nation rights do no[t] apply to any records naintai ned by [LPC]
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(or . . . on behalf of [LPC]) with respect to any Project
Adm ni stration Costs or Construction Costs other than records directly
related to the expenditure of the ‘construction contingency.’” " W

agree with LPC that we nust read the PPDS and MDCAs as a whol e and
construe themin such a manner “as to give full meaning and effect to
the material provisions” and “not render any portion nmeani ngl ess”
(Beal Sav. Bank v Sonmer, 8 NY3d 318, 324 [2007] [internal quotation
marks om tted]).

The contract is a stipul ated-sum construction contract. |In such
contracts, “[t]he owner is obligated to pay the contractor the fixed
amount no matter what it costs to finish the work” and, generally,
“the owner is not entitled to review the costs that the contractor
incurs during the project” (L. Franklin Elnore et al., Fundanentals of
Construction Law at 14-15 [2d ed 2013]). Considering the genera
pur pose of the contract and the fact that the MDCAs specifically
provide that the audit rights for construction contingency funds did
not apply to records concerning LPC s “Project Adm nistration Costs or
Construction Costs” unrelated to the construction contingency, we
conclude that the only reasonable way to interpret PPDS section 11.05
(k) is to determne that it applies to the District’s actual costs
only. To hold otherwi se would render the MDCAs’ limtation of the
District’s access to LPC s actual adm nistration and construction
costs meani ngl ess. Indeed, if PPDS section 11.05 (k) applied to LPC s
actual costs, then there would be no need for section 6.8 of the
rel evant MDCAs to grant specific access to actual costs related to the
construction contingency portion of the stipulated sumcontract.
| nasnmuch as section 11.05 (k) did not entitle the District access to
LPC s actual construction costs, LPC did not breach the contract by
refusing to provide that information to the District.

Based on our determ nation, we do not address appellants’
addi tional contention that the court erred in considering parol
evi dence of the parties’ course of conduct in dismssing the second
cause of action.

Appel l ants further contend that the court erred in dism ssing the
third cause of action in action No. 1, and we agree. In that cause of
action, the District alleged that LPC breached PPDS section 15.01 (c),
whi ch provides that LPCis required to provide the Board or its
aut hori zed representatives “access to all docunentation and
i nformati on concerning any Project relating to the bidding, |etting,
and paynent of contracts, as well as any other information that woul d
be available to the NYSED [ New York State Education Departnent] in the
course of its customary auditing and rei nbursenment approval function
concerning any Project.” As with the second cause of action, LPC
contends that PPDS section 15.01 (c) cannot be read to require LPCto
provide information on its adm nistration and construction costs
because that would conflict with or render neani ngl ess section 6.8 of
the rel evant MDCAs. Wiile we agree with LPC s prem se that such a
readi ng woul d render a portion of section 6.8 neaningless, we cannot
reconcile the two provisions as we did with section 6.8 and PPDS
section 11.05 (k). The PPDS requires LPC to disclose to the Board al
information that would be available to the NYSED in an audit, which
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presunmably includes LPC s adm nistration and construction costs, while
the MDCAs provide access to those records only insofar as they concern
the construction contingency portion of the stipulated sum [|nasnuch
as we cannot interpret the contract in such a manner as to render
ei t her provision nmeaningless, the contract, insofar as it concerns the
i nterplay between PPDS section 15.01 (c) and section 6.8 of the

rel evant MDCAs, is anbiguous. W thus conclude that the “docunentary
evi dence submtted [by LPC does not] conclusively establish[ ] a
defense to the asserted clainf] as a matter of |law’ (Beal Sav. Bank, 8
NY3d at 324 [internal quotation marks omtted]), and dism ssal of the
third cause of action pursuant to CPLR 3211 (a) (1) or (7) is not
appropriate. W therefore nodify the judgment and order in appeal No.
2 accordingly.

Rel yi ng on the “well -established principle of contract
interpretation that specific provisions concerning an issue are
controlling over general provisions” (Huen N. Y., Inc. v Board of Educ.
Clinton Cent. Sch. Dist., 67 AD3d 1337, 1338 [4th Dept 2009]; see
generally Miuzak Corp. v Hotel Taft Corp., 1 Ny2d 42, 46 [1956]), our
di ssenting col | eagues concl ude that the specific provisions of section
6.8 of the relevant MDCAs control over the general provisions of PPDS
section 15.01 (c). As a prelimnary matter, we respectfully disagree
with the position that MDCA section 6.8 is a specific provision
denyi ng access to the requested records. There is no doubt that PPDS
section 15.01 (c), which is contained in the article dealing with
“General Covenants of [LPC],” is a general provision providing that
the Board has access to any information that would be available to
NYSED in the event of an audit. Although section 6.8 of the rel evant
MDCAs is a specific provision providing access to records related to
t he construction contingency, its disclainer that it does not apply to
“Project Adm nistration Costs or Construction Costs” unrelated to the
construction contingency is not a specific provision prohibiting
access to such docunents. Rather, it nerely states that the District
cannot rely on section 6.8 as a basis for seeking access to those
records. Moreover, were we to adopt the dissent’s position, it would
render the | anguage in PPDS section 15.01 (c) neaningless if, in fact,
i nformati on concerning adm ni stration and construction costs woul d be
avai lable to NYSED in the event of an audit. Inasnmuch as we may not
interpret the contract in such a nmanner as to render any provision
nmeani ngl ess, we are left with two possible interpretations of the
contract based on conpeting rules of contract interpretation. Under
such circunstances, we conclude that it would be inappropriate to
grant a pre-answer CPLR 3211 notion to dism ss.

To the extent that the sixth and seventh causes of action in
action No. 1 seek declaratory and injunctive relief based on the
claims made in the third cause of action, we conclude that the court
erred in dismssing those two causes of action, and we further nodify
t he judgnent and order in appeal No. 2 accordingly.

Wth respect to the petition/conplaint in action No. 2,
appel l ants contend that the court erred in denying their notion to
di smi ss the petition/conplaint because the notice of claimwas
untinely (see Education Law § 3813 [1]), and the CPLR article 78 cause
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of action was barred by the statute of limtations set forth in CPLR
217 (1). We reject that contention. There was no rejection of
paynment or final and binding determ nation until Decenber 2015, and we
t herefore conclude that the amended notice of claimfiled on January
5, 2016 and the petition/conplaint filed on February 17, 2016 were
timely. Contrary to appellants’ contention, their refusal to make the
paynments upon recei pt of the demands for paynents and their

condi tioning of paynment upon receipt of records that LPC refused to
provi de were not final and binding determ nations. During that tine,
the Board voted to reconsider the requisitions and the District
contended that the requisitions were inproperly submtted to the Board
instead of the District. Those actions “ ‘created an anbiguity .
whether . . . the determ nation [not to approve the requisitions] was
intended to be final’ ” (A.C. Transp. v Board of Educ. of Gty of

N. Y., 253 AD2d 330, 337 [1st Dept 1999], |v denied 93 Ny2d 808 [1999],
gquoting Matter of Biondo v New York State Bd. of Parole, 60 Ny2d 832,
834 [1983]), and whether the clains for paynent were explicitly or
constructively rejected (see G eece Cent. Sch. Dist. v Garden G ove
Landscape, 90 AD3d 1568, 1568 [4th Dept 2011]).

We further reject appellants’ contention that the
petition/conplaint against the Board shoul d be disnm ssed because the
Board was a nere agent of the District. Inasnmuch as we are to
construe the allegations of the petition/conplaint |iberally and
accord LPC the benefit of every favorable inference (see CPLR 3026;
Leon v Martinez, 84 Ny2d 83, 87-88 [1994]), we conclude that LPC has
set forth causes of action against both the Board and the District.

We agree with appellants, however, that the court erred in
awar di ng LPC judgrment on the second cause of action, seeking mandanus
relief under CPLR article 78. LPC did not seek such relief inits
noti on and, noreover, failed to establish that it had a “ ‘clear |ega
right” 7 to that relief (Matter of Brusco v Braun, 84 NY2d 674, 679
[1994]). W further agree with appellants that the court erred in
denying that part of their notion seeking dism ssal of that cause of
action. Were “danmages all egedly have been sustai ned due to a breach
of contract by a public official or governnmental body, the claim*®nust
be resol ved through the application of traditional rules of contract
law ” (Matter of Steve's Star Serv. v County of Rockland, 278 AD2d
498, 499 [2d Dept 2000], quoting Abiele Contr. v New York City Sch.
Constr. Auth., 91 Ny2d 1, 8 [1997]; see Kerlikowske v Gty of Buffalo,
305 AD2d 997, 997 [4th Dept 2003]). “Here, since the essence of
[ LPC s] cl ai magainst the appellants is predicated upon their alleged
breach of contract, and since the renedy sought relates to enforcenent
of the contract, mandamus to conpel paynent of the outstanding
[requisitions] does not lie” (Steve's Star Serv., 278 AD2d at 500).

We therefore further nodify the judgnent and order in appeal No. 2
accordingly. W need not convert the proceedi ng under CPLR 103 (c)
into an action to recover damages inasnuch as LPC s remai ni ng causes
of action for breach of contract and declaratory judgnent remain
intact (cf. Steve's Star Serv., 278 AD2d at 500).

Al'l concur except NeMOYER, and CUrRrRaN, JJ., who dissent in part and
vote to nodify in the foll owi ng nenorandum W respectfully dissent
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in part in appeal No. 2. W disagree with our colleagues only to the
extent that we conclude that Suprene Court properly granted that part
of the notion of defendant-petitioner-plaintiff, LPCGmnelli, Inc.
(LPC), seeking dismssal of the third cause of action in action No. 1.
W woul d therefore affirmthe judgnment and order in appeal No. 2 to
that extent. That cause of action is prem sed on allegations that LPC
breached section 15.01 (c) of the Conprehensive Program Packagi ng and
Devel opnent Services Provider Agreenent (PPDS). That section of the
PPDS, |ike section 11.05 (k) of the PPDS upon which plaintiff-
respondent -defendant, City of Buffalo Gty School District (D strict),
prem ses its second cause of action in action No. 1, is a general
provi sion without defined terns. Thus, as the majority concluded with
respect to PPDS section 11.05 (k), we conclude that PPDS section
15.01 (c) nust yield to the nore specific | anguage in the Mster
Design and Construction Agreenents (MDCAs). In other words, for the
same reasons that the majority concluded that the court properly
granted LPC s notion with respect to the second cause of action, we
conclude that the court properly granted LPC s notion with respect to
the third cause of action, i.e., LPC s conpliance with the specific
provi sions of the MDCAs cannot be considered a breach of the genera
provi sions of PPDS section 15.01 (c).

The majority distinguishes PPDS section 11.05 (k) from PPDS
section 15.01 (c) on the ground that the latter section provides that
the District is entitled to “any other information that would be
avai |l abl e to the NYSED [ New York State Education Departnent] in the
course of its customary auditing and rei nbursenent approval function
concerning any Project” (enphasis added), and no simlar |anguage is
found in section 11.05 (k). In our view, however, that is a
distinction without a difference. That portion of PPDS section 15.01
(c) is just as general as the rest of the section, and thus that
general | anguage nust yield to the specific | anguage of section 6.8 of
the MDCAs (see Huen N. Y. Inc. v Board of Educ. Cinton Cent. Sch.
Dist., 67 AD3d 1337, 1338 [4th Dept 2009]). Indeed, the vague
| anguage in PPDS section 15.01 (c) describing sonmething that the NYSED
m ght sonmeday be permitted to access should not be construed as
contract | anguage nore specific than that contained in the MDCAs.
Finally, even if further discovery reveal ed that the NYSED woul d be
entitled to LPC s construction and adm nistrative costs in an audit,
that would not entitle the District to LPC s construction and
adm ni strative costs because such disclosure would be in conflict wth
t he specific |anguage found in section 6.8 of the MDCAs, which
prevails over the nore general |anguage in PPDS section 15.01 (c) (see
generally id.).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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Appeal froma judgnent of the Suprene Court, Monroe County
(Francis A Affronti, J.), rendered January 14, 2014. The judgment
convi cted defendant, upon a jury verdict, of nurder in the first
degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
nodi fied on the | aw by reduci ng the conviction of nmurder in the first
degree under the first count of the indictnment to nurder in the second
degree (Penal Law 8 125.25 [1]) and vacating the sentence inposed on
that count and as nodified the judgnent is affirned, and the matter is
remtted to Suprenme Court, Mnroe County, for sentencing on that
convi cti on.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict, of murder in the first degree (Penal Law § 125.27
[1] [a] [vii]; [b]). The charges arose fromthe shooting death of the
victimduring a home invasion robbery. Defendant contends that the
evidence is legally insufficient to support his conviction because
there is no evidence fromwhich the jury could have concl uded that he
fired the shots that killed the victim W agree. To support a
conviction of nurder in the first degree under Penal Law 8§ 125.27 (1)
(a) (vii), the People were required to establish beyond a reasonabl e
doubt that defendant intentionally caused the victins death during
the comm ssion of a crine enunerated in the statute, such as a robbery
or burglary in the first degree. A conviction under subparagraph
(vii) cannot be based on acconplice liability under section 20. 00,
“unl ess the defendant’s crimnal liability . . . is based upon the
def endant havi ng commanded anot her person to cause the death of the
victimor intended victini (8 125.27 [1] [a] [vii]). Here, the jury
was never presented with the command theory of liability, but was
i nstead expressly instructed in response to a jury note that, to
convi ct defendant of nurder in the first degree, it would have to
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determ ne that defendant “pulled the trigger hinself.”

View ng the evidence in the |light nost favorable to the Peopl e,
we conclude that no rational trier of fact could have found beyond a
reasonabl e doubt that defendant shot the victim (see People v Gassi,
92 Ny2d 695, 697 [1999]; see al so People v Reed, 22 NY3d 530, 534
[ 2014]). Here, the evidence established that defendant’s girlfriend
was al so inside the victims house with defendant at the tine when the
victimis believed to have been shot, but the People presented no
evi dence what soever with respect to the series of events inside the
home or with respect to who ultimately “pulled the trigger” against
the victim The People’s evidence agai nst defendant with respect to
the act of the shooting itself consisted of scant and weak
circunstantial evidence (see generally People v Benzinger, 36 Ny2d 29,

32 [1974]), i.e., that defendant stated that he did not want any

“l oose ends” and so “everybody . . . involved would have to be
elimnated,” that defendant subsequently threatened his cousin with
the rifle used in the killing, and that the same rifle was found in

def endant’ s possession at the tine of defendant’s arrest, three days
after the crime. Although we agree with our dissenting coll eagues
that “the fact that no one saw [defendant] fire the shot[s] that
killed the victimdoes not render the evidence legally insufficient”
(People v Moore [appeal No. 2], 78 AD3d 1658, 1659 [4th Dept 2010]),
we are conpelled to conclude that the People s evidence is legally
insufficient to establish that defendant was the shooter, and thus the
People failed to prove beyond a reasonabl e doubt that defendant is
guilty of nmurder in the first degree (see generally People v Bl eakl ey,
69 Ny2d 490, 495 [1987]).

Def endant correctly concedes, however, that the People presented
legally sufficient evidence to establish his guilt beyond a reasonabl e
doubt of either formof nurder in the second degree charged to the
jury as lesser included offenses of nmurder in the first degree (see
Penal Law 8§ 125.25 [1], [3]). W therefore nodify the judgnent by
reduci ng the conviction of nurder in the first degree under count one
of the indictrment to nurder in the second degree (8 125.25 [1]) and
vacating the sentence i nposed on that count (see CPL 470.15 [2] [a]),
and we remt the matter to Suprene Court for sentencing on that
conviction (see CPL 470.20 [4]).

Contrary to defendant’s further contention, the record as a whole
denonstrates that the court did not unjustifiably deny his request to
wai ve counsel so that he could represent hinself at trial (see People
v Providence, 2 Ny3d 579, 580-581 [2004]; see al so People v Ml one,
119 AD3d 1352, 1353 [4th Dept 2014], |v denied 24 Ny3d 1003 [2014]).
“I'A] trial court nmust be satisfied that a defendant’s wai ver [of the
right to counsel] is unequivocal, voluntary and intelligent; otherw se
the waiver will not be recognized as effective” (People v Smth, 92
NY2d 516, 520 [1998]; see generally People v Arroyo, 98 Ny2d 101, 103
[ 2002] ; People v Mcintyre, 36 Ny2d 10, 16-17 [1974]). Here, the court
conducted a “sufficiently searching inquiry” to determ ne whet her
def endant “appreci ate[d] the dangers and di sadvant ages of giving up
the fundanmental right to counsel,” and we conclude that the court
properly determ ned that defendant’s waiver did not satisfy the
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rigorous requirenents (Smth, 92 Ny2d at 520 [internal quotation marks
omtted]).

Finally, we reject defendant’s contention that the court abused
its discretion in denying his pro se supplenental notion to suppress
evidence. Contrary to defendant’s contention, his attorney had
previously nmade a request for the sanme relief several nonths earlier
and the court denied that earlier application. Inasnuch as the record
does not support a finding “that additional pertinent facts ha[d] been
di scovered by the defendant which he could not have discovered with
reasonabl e diligence before the determ nation of the notion,” we
conclude that the court properly denied the supplenental notion (CPL
710.40 [4]; see People v Fuentes, 53 Ny2d 892, 894 [1981]).

Al'l concur except WHaLEN, P.J., and WnNsLow J., who di ssent and
vote to affirmin the foll owi ng nenorandum W respectfully dissent.
We disagree with the determ nation of our coll eagues that there is no
evi dence from which the jury could have concluded that defendant shot
the victim W conclude that the conviction is supported by legally
sufficient evidence and that the verdict is not against the weight of
t he evidence, and we would therefore affirmthe judgnent.

The evi dence established, inter alia, that the victim who |ived
next door to defendant’s famly nmenbers, was found in a public park
wi th two gunshot wounds to her head approximately one week after
defendant intimated to his cousin that he was going to kill the
victim Defendant was observed | eaving the victims honme with a box
of items shortly after the tine when the victimis believed to have
been shot, and historical |ocation information froma gl obal
positioning systemtracking device that was on defendant’s body as a
condition of his parole supervision established that defendant had
been at both the victinis residence and the park where her body was
di scarded. Further, defendant was found to be in possession of the
suspected nurder weapon, a rifle, when he was arrested three days
after the victimwas kill ed.

Al t hough, as the najority notes, there is evidence that
defendant’s girlfriend was also inside the victims house with
defendant at the tine when the victimis believed to have been kill ed,
there is no evidence to suggest that defendant’s girlfriend, in
contrast to defendant, had a plan to “elimnate” the victimor even
touched the nmurder weapon, let alone used it to threaten or intimdate
anyone. Defendant, on the other hand, used the rifle to threaten his
cousin and continued to possess it until he junped out of the vehicle
that had belonged to the victimwhile fleeing fromthe police, and we
concl ude that such conduct is “relevant in establishing . . . the
identity of the [shooter] in this circunstantial evidence case”
(People v Ganbl e, 18 NY3d 386, 398 [2012], rearg denied 19 Ny3d 833
[ 2012] ; see People v Perez, 173 AD2d 162, 163 [1st Dept 1991], Iv
deni ed 78 Ny2d 925 [1991]).

View ng the evidence in the light nost favorable to the Peopl e,
as we nust, we conclude that there is sufficient circunstantia
evi dence fromwhich the jury could have rationally excl uded
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alternative explanations and determ ned that defendant was the person
who shot the victim (see People v Reed, 22 Ny3d 530, 534-535 [2014],
rearg denied 23 NYy3d 1009 [2014]; People v More [appeal No. 2], 78
AD3d 1658, 1659 [4th Dept 2010]). Although the majority recognizes
that “the fact that no one saw defendant fire the shots that killed
the victimdoes not render the evidence legally insufficient,” the
maj ority neverthel ess seens to conclude that the evidence is legally
i nsufficient because no one saw defendant pull the trigger. |In our

vi ew, defendant’s incul patory statenents and his continui ng possessi on
and use of the rifle in the days after the nurder and i nmedi ately
prior to his apprehension by police provided probative circunstantia
evi dence of his identity as the shooter, and we disagree with the
majority’ s characterization of such evidence as “scant and weak.” W
further conclude that, when viewed in light of the elenents of the
crinme as charged to the jury (see People v Danielson, 9 NY3d 342, 349
[ 2007] ), the verdict is not against the weight of the evidence (see
general ly People v Bl eakl ey, 69 Ny2d 490, 495 [1987]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order and judgnment (one paper) of the Suprene
Court, Onondaga County (James P. Murphy, J.), entered Decenber 10,
2015. The order and judgnent granted the notion of defendants for
sumary judgnent dism ssing the amended conpl ai nt.

It is hereby ORDERED that the order and judgnent so appeal ed from
i s unani nously reversed on the |aw without costs, the notion is denied
and the amended conpl aint is reinstated.

Menmorandum Plaintiffs in these consolidated appeal s operate
aut onobi | e repair shops, and they conmenced these actions to recover

paynent for repairs performed on behalf of defendants’ insureds, i.e.,
first-party assignors, and persons involved in accidents with
defendants’ insureds, i.e., third-party assignors. Plaintiffs also

commenced actions, |later consolidated, in Suprene Court, Onondaga
County, making simlar allegations and seeking simlar relief against
Li berty Mutual Fire Insurance Conpany (Liberty Miutual action). In
addition, plaintiff Nick’s Garage, Inc. (N ck’s) commenced actions in
the Federal District Court for the Northern District of New York
making simlar allegations and seeking simlar relief against, inter
alia, Nationw de Miutual | nsurance Conpany (Nationw de action) and,
inter alia, Progressive Casualty Insurance Conpany (Progressive
action). On prior appeals by defendant Allstate |Insurance Conpany
(All state), this Court nodified an order by granting those parts of
Al l state’s notions seeking disnm ssal of the second cause of action,
al l eging quantum neruit, pursuant to CPLR 3211 (Jeffrey’s Auto Body,
Inc. v Allstate Ins. Co., 125 AD3d 1342 [4th Dept 2015]; N ck's
Garage, Inc. v Allstate Ins. Co., 125 AD3d 1343 [4th Dept 2015]).

Def endants thereafter noved for summary judgnment dism ssing the
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remai ni ng causes of action, i.e., the first cause of action, alleging
breach of contract, and the third cause of action, alleging violation
of General Business Law 8 349.

Wil e those notions were pending, the defendant insurers in the
Nat i onwi de and Progressive actions successfully noved for summary
j udgnent dism ssing the respective conplaints in those actions (N ck’s
Garage, Inc. v Nationwide Miut. Ins. Co., 101 F Supp 3d 185 [ND NY
2015]; Nick’s Garage, Inc. v Progressive Cas. Ins. Co., 2015 W
1481683 [ND NY, March 31, 2015]). |In addition, Suprenme Court granted
the defendant’s notion for sunmmary judgnment dism ssing the conplaints
in the Liberty Miutual action (Nick’s Garage, Inc. v Liberty Muit. Fire
Ins. Co., Sup ¢, Onondaga County, Aug. 4, 2015, Mirphy, J., index No.
2012EF2278) .

Based upon the orders in the federal actions, defendants
suppl emented their notions and took the position that, inasmuch as the
substance of Nick’s allegations and | egal theories in the federa
actions are identical to those in the instant action, and plaintiffs
had a full and fair opportunity to litigate themin Federal District
Court, plaintiffs are barred fromrelitigating those issues in the
instant action. The court agreed with defendants, concluding that, by
virtue of the orders in the Nationw de and Progressive actions, and
al so the judgnment in the Liberty Miutual action, Nick’s is barred by
collateral estoppel fromlitigating the clains in its second anended
conplaint, and plaintiff Jeffrey's Auto Body, Inc. (Jeffrey's) is
barred fromlitigating the clains in its anended conplaint. W
reverse

Wi | e these appeal s were pending, the Second Circuit reversed and
vacated in substantial part the District Court orders in the
Nat i onwi de and Progressive actions (Nick’s Garage, Inc. v Progressive
Cas. Ins. Co., 875 F3d 107 [2d Cir 2017]; Nick’'s Garage, Inc. v
Nationwi de Mut. Ins. Co., 2017 W. 5171217 [2d Cr, Nov. 8, 2017]), and
Suprene Court vacated the judgnment in the Liberty Miutual action
pursuant to CPLR 5015 (Nick’s Garage, Inc. v Liberty Mut. Ins. Co.,
Sup Ct, Onondaga County, Sept. 1, 2016, Murphy, J., index No.
2012EF2278). In light of the orders of the Second Circuit in the
Nat i onw de and Progressive actions, the orders of the Federal D strict
Court, at least to the extent that they were reversed and vacated, my
not be used to bar these actions (see Church v New York State Thruway
Auth., 16 AD3d 808, 810 [3d Dept 2005]; Sage Realty Corp. v Proskauer
Rose, 251 AD2d 35, 39 [1st Dept 1998]). Simlarly, the vacated
judgment in Liberty Mutual may not be used to bar these actions (see
Church, 16 AD3d at 810). Contrary to defendants’ contention, we
conclude that the court’s decision in Liberty Mitual * *is ineffective
as a bar to subsequent proceedings’ ” inasnmuch as the court vacated
t he judgnent that was based on that decision (Ruben v Anerican &
Foreign Ins. Co., 185 AD2d 63, 65 [4th Dept 1992]).

We further conclude that defendants are not otherwise entitled to
sumary j udgnent dism ssing the anmended conpl ai nt and second anended
conplaint. Even assum ng, arguendo, that defendants nmet their initia
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burden, we agree with plaintiffs that their subm ssions in opposition
to the notions raise triable issues of fact wwth respect to both the
breach of contract and General Business Law 8 349 causes of action
(see generally Zuckerman v City of New York, 49 Ny2d 557, 562 [1980]).
We therefore deny the notions and reinstate Jeffrey' s anended
conplaint and Nick’s second anended conpl ai nt.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1418

CA 16-01640
PRESENT: WHALEN, P.J., SM TH, LINDLEY, NEMOYER, AND TROUTMAN, JJ.

NI CK'S GARAGE, | NC., PLAI NTI FF- APPELLANT,
\% MVEMORANDUM AND ORDER

ALLSTATE | NSURANCE COVPANY, ALLSTATE | NDEMNI TY
COVPANY, AND ALLSTATE PROPERTY AND CASUALTY

| NSURANCE COMPANY, DEFENDANTS- RESPONDENTS,
(APPEAL NO 2.)

BOUSQUET HOLSTEI N PLLC, SYRACUSE (CECELIA R S. CANNON OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

GOLDBERG SEGALLA LLP, SYRACUSE ( HEATHER ZI MVERVAN OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS.

Appeal from an order and judgnment (one paper) of the Suprene
Court, Onondaga County (James P. Murphy, J.), entered Decenber 10,
2015. The order and judgnent granted the notion of defendants for
sumary judgnent dism ssing the second anended conpl ai nt.

It is hereby ORDERED that the order and judgnent so appeal ed from
i s unani nously reversed on the |aw without costs, the notion is denied
and the second anended conplaint is reinstated.

Sanme nenorandumas in Jeffrey’'s Auto Body, Inc. v Allstate Ins.
Co. ([appeal No. 1] —AD3d —[Mar. 16, 2018] [4th Dept 2018]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprenme Court, Onondaga County
(Deborah H Karalunas, J.), entered February 7, 2017. The order,
i nsofar as appealed from granted the notion of plaintiff for sunmary
j udgnment on the conplaint and entered judgnent in plaintiff’s favor.

It is hereby ORDERED that the order insofar as appealed fromis
unani nously reversed on the | aw without costs, the notion is denied
and the third and fourth ordering paragraphs are vacat ed.

Menorandum  Def endant contracted to purchase plaintiff’s
commercial building in the Town of DeWtt, Onondaga County. The
contract included a standard nortgage conti ngency provision, and a
bank subsequently issued defendant a conditional nortgage conmm tnment
letter. After receiving the nortgage conmtnent |etter, however,
def endant provi ded the bank with additional projections fromhis
accountant that cast doubt upon the financial viability of the planned
use of the building. Upon reviewi ng the accountant’s analysis, the
bank determ ned that “[defendant’s] project will be reliant upon the
specul ative acquisition of an acceptable tenant,” and it revoked the
nortgage comnm tnent. Wthout financing, the sale could not close.

Plaintiff then commenced this breach of contract action, alleging
t hat defendant wongfully induced the bank to revoke the nortgage
commtment. Supreme Court, inter alia, granted plaintiff’s ensuing
notion for summary judgnent on the conplaint. Defendant now contends
that the court erred in granting plaintiff’s notion. W agree.

“When a nortgage commtnent letter is revoked by the | ender after
t he contingency period, in contrast to the failure to obtain a
commtrment letter in the first instance, the contractual provision
relating to failure to obtain an initial commtnent is inoperable, and
t he question becones whether the revocation was attributable to any
bad faith on the part of the purchaser” (Anderson v Meador, 56 AD3d
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1030, 1038 [3d Dept 2008]; see Blair v O Donnell, 85 AD3d 954, 955 [2d
Dept 2011]). Thus, where a nortgage commtment is revoked in the
absence of bad faith on the part of the purchaser, performance of the
contract is excused and the purchaser avoids the “unenvi abl e position
of either having to proceed to closing [w thout financing], or to risk
forfeiture of the down paynent” (Kapur v Stiefel, 264 AD2d 602, 603

[ 1st Dept 1999]). Notably, the fact that a nortgage conm tnent was
revoked based on new i nformati on supplied by the purchaser does not,
by itself, establish that he or she acted in bad faith (see Anderson,
56 AD3d at 1038; Kapur, 264 AD2d at 603; Creighton v M| bauer, 191
AD2d 162, 163-167 [1st Dept 1993]). Here, plaintiff failed to
establish as a matter of law that “the |l ender’s revocation of the
nortgage conm tment was attributable to bad faith on the part of

[ defendant]” (Blair, 85 AD3d at 955), rather than to defendant’s
efforts to honor his duty of fair dealing to the bank by providing it
with further information regarding the proposed transaction (see

Ander son, 56 AD3d at 1038; Kapur, 264 AD2d at 603; see also Garber v
G ordano, 16 AD3d 454, 455 [2d Dept 2005]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a judgnment of the Ol eans County Court (James P.
Punch, J.), rendered February 23, 2015. The judgnent convicted
def endant, upon a jury verdict, of crimnal sale of a controlled
substance in the third degree (five counts), crimnal possession of a
controll ed substance in the third degree (five counts) and crimna
possession of a controlled substance in the fifth degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani mously reversed on the law and a new trial is granted on counts 3
t hrough 12 and count 14 of the indictnent.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict, of five counts each of crimnal sale of a
control |l ed substance in the third degree (Penal Law 8§ 220.39 [1]) and
crimnal possession of a controlled substance in the third degree
(8 220.16 [1]), and one count of crimnal possession of a controlled
substance in the fifth degree (8 220.06 [5]). Defendant contends that
County Court erred in denying his request to substitute his second
assigned attorney and, at a mninmum should have conducted a nore
detailed inquiry with respect to his conplaints about counsel’s
per f or mance.

“ ‘[Allthough there is no rule requiring that a defendant who has
filed a grievance against his attorney be assigned new counsel, [a]
court [is] required to nmake an inquiry to determ ne whet her defense
counsel [can] continue to represent defendant in |ight of the
grievance’ " (People v Tucker, 139 AD3d 1399, 1400 [4th Dept 2016]).
Here, we agree with defendant that the court should have “nmade at
| east some mnimal inquiry in |light of defense counsel’s statenent
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that the defendant had filed a grievance against him” in order to

det erm ne whet her defense counsel was properly able to continue to
represent defendant (People v Mddleton, 153 AD3d 937, 939 [2d Dept
2017]; see People v Dodson, 30 Ny3d 1041, 1042 [2017]; People v Smth,
30 NY3d 1043, 1043-1044 [2017]). W thus conclude that the court

t hereby viol ated defendant’s right to counsel and that defendant is
entitled to a newtrial (see Tucker, 139 AD3d at 1399-1400), prior to
whi ch he shoul d be given the opportunity to retain counsel or be

assi gned new counsel if appropriate.

We have considered the remai ning contentions in defendant’s main
brief and the contentions in his pro se supplenental brief and
concl ude that none warrants dism ssal of the indictnment.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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EULA C. DQZI ER, PLAI NTI FF- RESPONDENT PRO SE

Appeal from an order of the Suprenme Court, Monroe County (Renee
F. Mnarik, A J.), entered August 18, 2016. The order denied
defendant’s notion to conpel arbitration

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Def endant appeals from an order denying its notion
to conpel arbitration. Contrary to defendant’s contention, there are
“substantial question[s] whether a valid [arbitration] agreenent was
made” between the parties (CPLR 7503 [a]), specifically, whether
plaintiff know ngly signed the alleged arbitration agreenent and
whether, if he did, the agreement is unconscionable (see Matter of
Frankel v Gticorp Ins. Servs., Inc., 80 AD3d 280, 284-287 [2d Dept
2010]; Matter of Kennelly v Mobius Realty Holdings LLC, 33 AD3d 380,
382-383 [ 1st Dept 2006]; Oberlander v Fine Care, 108 AD2d 798, 799 [2d
Dept 1985]). Suprenme Court therefore properly denied the notion, and
we note that the statute requires that the above “substantia
guestion[s] . . . be tried forthwith in said court” (CPLR 7503 [a];
see generally Matter of County of Rockland [Prim ano Constr. Co.], 51
NYy2d 1, 7 [1980]). At the hearing, defendant will have the burden of
proving that plaintiff know ngly signed the alleged arbitration
agreenment, and plaintiff will have the burden of proving that the
agreenent, if any, is unconscionable (see Frankel, 80 AD3d at 291; see
generally Matter of Wil dron [ Goddess], 61 Ny2d 181, 183-184 [1984]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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\% MVEMORANDUM AND ORDER
STATE UNI VERSI TY OF NEW YORK AT BUFFALO,

OFFI CE OF VI CE PRESI DENT FOR STUDENT AFFAI RS,
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RI CHARD L. SULLI VAN, BUFFALO, FOR PETI TI ONER

ERI C T. SCHNElI DERVAN, ATTORNEY GENERAL, ALBANY (ALLYSON B. LEVI NE OF
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Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judicia
Department by order of the Suprenme Court, Erie County [John L
M chal ski, A. J.], entered March 9, 2017) to annul a determ nation of
respondent. The determination, inter alia, found that petitioner had
nonconsensual sex wth another student and placed hi mon persona non
grata status.

It is hereby ORDERED that the determ nation is unani nously
annul l ed without costs, the petition is granted, and respondent is
directed to expunge all references to this matter frompetitioner’s
school record.

Menorandum In this CPLR article 78 proceeding transferred to
this Court pursuant to CPLR 7804 (g), petitioner seeks to annul a
determ nation of respondent that petitioner had nonconsensual sex with
anot her student (conplainant) based on conplainant’s all eged
i ncapaci tation. Respondent sanctioned petitioner by placing himon
persona non grata status, barring himfromthe coll ege canpus, and
making a notation of a disciplinary violation on petitioner’s academc
transcript. This Court may revi ew whether “the determ nati on nmade as
a result of a hearing held, and at which evidence was taken, pursuant
to direction by lawis, on the entire record, supported by substantia
evi dence” (CPLR 7803 [4]; see Matter of Haug v State Univ. of N Y. at
Pot sdam 149 AD3d 1200, 1201 [3d Dept 2017]). “Substantial evidence”
is defined as “such rel evant proof as a reasonable nmnd may accept as
adequate to support a conclusion or ultimate fact” (Matter of Ridge
Rd. Fire Dist. v Schiano, 16 NY3d 494, 499 [2011]). W concl ude that
respondent’s determination that the conpl ainant | acked the ability to
consent because of her incapacitation is not supported by substantia
evi dence. The conplainant’s testinony at the disciplinary hearing
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contradicted her version with respect to the sequence of events nade
in her statenent to the Buffal o Police Departnent, which statenent was
t he nost contenporaneous to the incident. Moreover, the affidavit and
testimony of the witness who was with the conplai nant the norning
following the incident was consistent with the conplainant’s earlier
version of the sequence of events, which establishes that she could
not have been incapacitated at the tinme of the incident. Thus,
considering the record as a whole, respondent’s determ nation is not
supported by substantial evidence and nust be annulled (see 300

G amat an Ave. Assoc. v State Div. of Human Rights, 45 Ny2d 176, 181

[ 1978]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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DEPARTMENT COF SOCI AL SERVI CES,

PETI TI ONER- APPELLANT;

MARIE H AND WLLIAM H., JR
RESPONDENTS- RESPONDENTS.

NELSON LAW FI RM MEXI CO (LESLEY SCHM DT OF COUNSEL), FOR
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Appeal from an order of the Fam |y Court, Oswego County (Kinberly
M Seager, J.), entered March 30, 2017 in a proceedi ng pursuant to
Fam |y Court Act article 10. The order, anong ot her things,
determ ned that the tenporary renoval of the children while the
negl ect petition was pending was in the children’s best interests.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the | aw by vacating that part of the order
determning that petitioner failed to nake reasonable efforts to
prevent or elimnate the need for renoval of the children from
respondents’ home and substituting therefor a determ nation that
petitioner made such reasonable efforts, and vacating that part of the
order requiring that petitioner arrange for a foster home for
respondents’ cat and as nodified the order is affirnmed w thout costs.

Menorandum  Petitioner conmenced this neglect proceeding
seeking, inter alia, the tenporary renoval of respondents’ two
children fromtheir custody. Respondents consented to the tenporary
renmoval of the children and, after a hearing pursuant to Fam |y Court
Act 8§ 1027, Famly Court determned, inter alia, that the tenporary
removal of the children while the neglect petition was pending was in
the children’s best interests based upon respondents’ failure to
provi de adequate nutrition for the children and the uni nhabitable
condition of respondents’ honme. The court also determ ned that
petitioner failed to make reasonable efforts to prevent the renoval of
the children fromrespondents’ custody, and ordered petitioner to find
a foster honme for respondents’ cat.
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We agree with petitioner that the court erred in determ ning that
it failed to make reasonable efforts to prevent or elimnate the need
for renmoval of the children fromrespondents’ custody. W therefore
nodi fy the order accordingly. Although respondents consented to the
tenporary renoval of the children, Fam |y Court Act 8§ 1021 requires
that, under such circunmstances, a petition shall be filed within three
days of the renoval, and “a hearing shall be held [on the petition]

. . . and findings shall be nade as required pursuant to [Fam |y Court
Act 8§ 1027].” Family Court Act 8 1027 (b) (ii) provides in rel evant
part that, “[i]n determ ning whether renoval or continuing the renoval
of a child is necessary to avoid immnent risk to the child s life or
heal th, the court shall consider and determine in its order .o

whet her reasonable efforts were made . . . to prevent or elimnate the
need for renoval of the child fromthe honme.” Inasnuch as the record
establ i shes that respondents were receiving considerabl e support and
assi stance during the nonths prior to the filing of the neglect
petition, we conclude that the court’s determ nation | acks a sound and
substantial basis in the record (see id.; see generally Nicholson v
Scoppetta, 3 NY3d 357, 379-380 [2004]; Matter of Austin M [Dale M],
97 AD3d 1168, 1170-1171 [4th Dept 2012]).

Al t hough the court found that petitioner failed to tailor its
services to the particular problens that were facing respondents by
failing to provide respondents with, inter alia, nmental health
servi ces, anger nanagenent counseling, psychol ogical eval uati ons,
assi stance with understanding the nutritional needs of their children,
transportation to nmedi cal appointnments and the pharnmacy, and
assi stance | ocating safe and af fordabl e housi ng, the evidence at the
fact-finding hearing established that respondents were indeed
recei ving such services. Respondents were receiving public assistance
for their rent, nmedical care and treatnment of the father’s nental
health issues, as well as assistance buying groceries through the food
stanp and WC prograns. In addition, petitioner provided respondents
with a preventive caseworker who net with respondents up to four tines
per nmonth. The caseworker schedul ed and attended doctor’s
appointments with the nother and children, picked up a prescription at
t he pharmacy, brought food and cl eaning products to the hone, brought
hol i day food baskets for the famly and toys for the children, and
provi ded transportati on assi stance. The caseworker provided nutrition
and hygi ene information and hel ped respondents address the dangers and
choki ng hazards in the hone, such as the cigarette butts that were
littered throughout their toddler’s bedroom The caseworker al so
hel ped respondents search for new housing and initiated the HUD
application process for them helped the father restart his socia
security income paynents, and referred respondents to several other
programs. On this record, we conclude that petitioner “nmade
reasonabl e efforts to prevent or elimnate the need for renoval of the
children from[respondents’] home” (Austin M, 97 AD3d at 1171).

W al so agree with petitioner that the court |acked the authority
to order it to find a foster honme for respondents’ cat, and we
therefore further nodify the order accordingly. “Famly Court is a
court of limted jurisdiction that cannot exercise powers beyond those
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granted to it by statute” (Matter of Johna MS. v Russell E S., 10
NY3d 364, 366 [2008]; Famly C Act 88 115, 1013), or by the New York
Constitution (see NY Const, art VI, 8 13). |Inasnuch as aninals are
property (see generally Miullaly v People, 86 NY 365, 368 [1881]), and
Fam |y Court does not have jurisdiction over natters concerning
personal property, we conclude that the court exceeded its authority
in directing petitioner to find foster care for respondents’ cat.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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Appeal and cross appeal froman order of the Suprene Court,
Cattaraugus County (Jeremah J. Moriarty, 111, J.), entered Decenber
20, 2016. The order granted the notion of defendant Duggan & Duggan
CGeneral Contractor, Inc., for summary judgnment to the extent of
dism ssing plaintiff’s third, fourth and fifth causes of action and
ot herwi se deni ed the notion.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the law by granting the notion in its entirety
and di sm ssing the anmended conpl ai nt agai nst def endant Duggan & Duggan
CGeneral Contractor, Inc., and as nodified the order is affirned
wi t hout costs.

Menmor andum  Duggan & Duggan General Contractor, Inc. (defendant)
appeal s froman order denying in part its notion for summary judgnent
seeki ng dism ssal of the anmended conplaint against it. Specifically,
Suprene Court denied the notion with respect to the first and second
causes of action, which assert common-I|aw negligence and the violation
of Labor Law 8 200 agai nst defendant, respectively. Plaintiff cross-
appeals fromthe order insofar as it granted those parts of
defendant’s notion with respect to the fourth and fifth causes of
action, which assert violations of Labor Law 8 241 (6) and the Vehicle
and Traffic Law agai nst defendant, respectively. Plaintiff raises no
i ssues on his cross appeal with respect to Labor Law 8 240 (1) and
thus is deened to have abandoned any issues with respect to the
court’s dismssal of the third cause of action (see Hale v Odd Fel | ow
& Rebekah Health Care Facility, 302 AD2d 948, 949 [4th Dept 2003];

C esinski v Town of Aurora, 202 AD2d 984, 984 [4th Dept 1994]).
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Plaintiff commenced this action seeking damages for injuries he
sustai ned when a coworker ran over himwith a skid steer while they
were perform ng | andscaping work in preparation for the opening of an
entertai nment conplex, Good Tinmes of Oean (GIO. Defendant was the
general contractor for the GIO construction project, which included
the destruction of existing structures and the construction of
restaurants, batting cages, and volleyball courts. Plaintiff and his
cowor ker were enployed by GIO and did not work for defendant. On the
day of the accident, the coworker was using a skid steer that was
owned by defendant to transport topsoil and mulch, and plaintiff was
spreadi ng topsoil on an island bed in the parking |ot.

We agree with defendant that the court erred in denying those
parts of its notion seeking summary judgnent dism ssing the causes of
action against it based on common-| aw negligence and the viol ation of
Labor Law § 200, and we therefore nodify the order accordingly. Those
causes of action should have been dism ssed insofar as they allege
that defendant failed to provide a safe place to work, inasnmuch as the
record establishes that plaintiff’s accident resulted fromthe manner
in which the work was performed by the coworker, and not froma
defective condition on the prem ses (see Poole v Qgiej ko, 62 AD3d 977,
977-978 [2d Dept 2009]).

Those causes of action al so shoul d have been di sm ssed insofar as
they all ege that defendant is |iable because it had supervisory
control over the work that was being perforned by the coworker (see
Hargrave v LeChase Constr. Servs., LLC, 115 AD3d 1270, 1271-1272 [4th
Dept 2014]). Here, the evidence submtted by defendant established
that plaintiff and the coworker were both enployed by GIO not by
defendant. They were perform ng | andscaping work in the parking | ot
of the conpl ex, and were not involved in the construction work that
was being perfornmed by defendant. Defendant did not give any
instructions to plaintiff and the coworker about what work to perform
or howto performtheir work, and no one from GIO was required to use
the skid steer to performhis or her duties. The coworker chose to
use the skid steer to nove topsoil, and defendant permitted himto do
so for such use. Although we are m ndful that there m ght be
circunstances in which a party nmay be said to exercise control over
t he manner of work based on the provision of the equi pnent to be used,
we concl ude that defendant did not exercise such control in this case
(see Hutchins v Finch, Pruyn & Co., 267 AD2d 809, 810 [3d Dept 1999]).
The fact that defendant allowed a GIO enpl oyee to use its equi pnent to
performwork on the grounds did not give defendant supervisory contro
over the manner in which the | andscapi ng work was bei ng perforned by
the GTO enpl oyees. To the contrary, the record establishes that
def endant exerci sed no supervisory control over the |andscapi ng work
that was being perforned by plaintiff and the coworker and, thus,
def endant cannot be held liable for any injuries that were caused by
t he manner in which that work was bei ng perforned.

We further agree with defendant that the comon-| aw negli gence
cause of action should have been disnissed insofar as it alleges that
def endant was negligent in entrusting the skid steer to the coworker
and permtting himto use it w thout adequate training. Defendant net
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its initial burden by establishing that it did not “possess[ ] any
speci al know edge concerning a characteristic or condition peculiar to
[the coworker] that rendered his use of [the skid steer] unreasonably
dangerous” (Mnette v Trunmer, 105 AD3d 1328, 1330 [4th Dept 2013],
affd 22 NY3d 944 [2013]), and plaintiff failed to raise an issue of
fact (see generally Zuckerman v City of New York, 49 Ny2d 557, 562
[1980]). Although plaintiff’s expert opined that, “w thout adequate
training,” a skid steer is “an unreasonably dangerous nachine,” he did
not define what constitutes “adequate training,” and he did not state
that the coworker’s past training in operating heavy machi nery was

i nadequat e.

Turning to plaintiff’'s cross appeal, we reject plaintiff’'s
contention that the court erred in granting that part of defendant’s
nmotion for summary judgnent dism ssing the fourth cause of action,
asserting the violation of Labor Law § 241 (6). Although it is
undi sputed that construction work was being performed by defendant at
t he conpl ex where plaintiff was injured, plaintiff and the coworker,
bot h enpl oyees of GTO and not of defendant, were perform ng
| andscaping work in the parking lot that was unrelated to the
construction work (see Spadola v 260/ 261 Madi son Equities Corp., 19
AD3d 321, 323 [1st Dept 2005], |Iv denied 6 NYy3d 770 [2006]; see also
Crossett v Wng Farm Inc., 79 AD3d 1334, 1336-1337 [3d Dept 2010]),
and the | andscapi ng work being perfornmed by plaintiff and the coworker
was not itself “[c]onstruction work” or “[e]xcavation work” as those
terns are defined by 12 NYCRR 23-1.4 (b) (13) and (19) (see Mol v
Brandwood, LLC, 67 AD3d 1364, 1365-1366 [4th Dept 2009]). Moreover,
def endant was not an owner, contractor, or an agent with respect to
t he | andscapi ng work that was being performed (see generally Labor Law
§ 241 [6]).

Plaintiff further contends that the court erred in granting that
part of defendant’s notion for summary judgnment dismissing the fifth
cause of action. As anplified by the bill of particulars, that cause
of action alleges that defendant is vicariously liable for the
coworker’s negligent acts under Vehicle and Traffic Law § 388. W
reject that contention. Heavy equi pnent such as a skid steer nay
constitute a “[motor vehicle[]” (8 125) for purposes of the statute
if, at the tinme of the accident, the notor is running and the operator
is noving the machine on a “[p]Jublic highway” (8 134; Couture v
M skovitz, 102 AD3d 723, 723-724 [2d Dept 2013]; Matter of County of
West chester v Wnstead, 231 AD2d 630, 630 [2d Dept 1996]). Here,
defendant net its initial burden by establishing that it was not
liable to plaintiff under Vehicle and Traffic Law 8§ 388 because, at
the time of the accident, the skid steer was being operated in a
parking |l ot that was not open to the public, rather than on a
“Ip]Jublic highway” as that termis defined in Vehicle and Traffic Law
8§ 134. Thus, the machine was not a “[njotor vehicle[]” for purposes
of liability under section 388 (88 125, 388 [2]; see People v Thew, 44
NY2d 681, 682 [1978]), and plaintiff failed to raise an issue of fact
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(see Zuckerman, 49 NY2d at 562).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprenme Court, Erie County (Tinothy
J. Walker, A J.), entered Septenber 26, 2016. The order denied the
noti on of defendant FedEx Freight, Inc., for sunmary judgnent.

Now, upon the stipulation of discontinuance as to defendant FedEx
Freight, Inc. signed by the attorneys for plaintiffs and def endant
FedEx Freight, Inc., and filed in the Erie County Cerk’s Ofice on
February 16, 2018,

It is hereby ORDERED t hat said appeal is unaninmously disnm ssed
wi t hout costs upon stipul ation.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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THE STEELE LAWFIRM P.C., OSWERO (KI MBERLY A. STEELE OF COUNSEL), FOR
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Appeal from a judgnent (denom nated order) of the Suprene Court,
Cayuga County (Mark H Fandrich, A J.), entered May 17, 2016 in a
proceedi ng pursuant to CPLR article 78. The judgnent denied the
amended petition, and granted the notion of respondents Zoni ng Board
of Appeals of Town of Sterling, Planning Board of Town of Sterling,
and Town of Sterling and the cross notion of respondents Chri stopher
J. Construction, LLC and Christopher Ferlito to dism ss the anended
petition.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously nodified on the | aw by denying those parts of the notion
and cross notion seeking dismssal of the third cause of action and
reinstating that cause of action, and by granting the relief sought in
the third cause of action, thus vacating the determ nations of
respondent Zoni ng Board of Appeals of Town of Sterling granting the
area variance and anended area variance, and as nodified the judgnent
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is affirmed without costs, and the matter is remtted to respondent
Zoni ng Board of Appeals of Town of Sterling for a new determ nation on
petitioners’ application.

Menmorandum  Petitioners commenced this CPLR article 78
proceedi ng seeking, inter alia, to void certain actions of respondents
New York State Departnent of Environnental Conservation (DEC) and
Zoni ng Board of Appeals of Town of Sterling (ZBA) and to enjoin “the
advancenent” of a mne project on | and owned by respondent Chri stopher
J. Construction LLC, inproperly sued as Christopher J. Construction,
LLC (CQJC). The ZBA, and respondents Pl anning Board of Town of
Sterling, and Town of Sterling (collectively, Town respondents) noved
and CJIC and respondent Christopher Ferlito (collectively, Oaners)
cross-noved to dism ss the amended petition against them Suprene
Court denied the anended petition, and granted the notion and cross
notion, but it did not issue a decision explaining its reasoning. W
agree with petitioners that the court erred in dismssing the third
cause of action, for the violation of General Minicipal Law 8§ 239-m
and in failing to grant the anended petition with respect to that
cause of action.

We note at the outset that petitioners correctly contend that
t hey have standing to chall enge the adm nistrative agency actions (see
generally Matter of Sierra Cub v Village of Painted Post, 26 NY3d
301, 310-311 [2015]; Matter of Gernatt Asphalt Prods. v Town of
Sardinia, 87 NYy2d 668, 687 [1996]; Society of Plastics Indus. v County
of Suffolk, 77 Ny2d 761, 774-775 [1991]) and, despite their assertion
to the contrary in support of their cross notion, the Owmers have not
attenpted to refute petitioners’ contention on appeal .

Petitioners contend that the ZBA viol ated General Muinicipal Law
8§ 239-mwhen it granted the Owers’ original application for an area
vari ance without referring the matter to the appropriate “county

pl anni ng agency or regional planning council” (8 239-m[2]) and, as a
result, the ZBA's action in granting that initial application should
be deenmed null and void. Inasrmuch as the ZBA' s sua sponte

determ nation to grant an anended area vari ance was based on its
previous determ nation to grant the original area variance,
petitioners contend that the ZBA's action in granting the anended area
vari ance should Iikew se be deemed null and void. Respondents contend
that petitioners’ challenge to the determ nation granting the initia
area variance is tinme-barred because petitioners failed to chall enge
that determ nation within 30 days, as required by Town Law 8 267-c
(1). Respondents further contend that the determi nation granting the
anended area variance, which was based on the findings underlying the
initial area variance and was nmade after the appropriate referra

under General Minicipal Law 8 239-m is thus valid. On the record
before us, we agree with petitioners.

“General Municipal Law 8 239-mrequires that a nunicipal agency,
before taking final action on an application for [land use] approval,
refer that application to a county or regional planning board for its
recommendation” (Matter of Ferrari v Town of Penfield Planning Bd.,
181 AD2d 149, 152 [4th Dept 1992]; see 8 239-m|[2]). It is undisputed
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that the ZBA did not refer the initial application for an area

vari ance to the Cayuga County Pl anning Board (County Pl anni ng Board)
before taking final action on that application. Contrary to the
contention of the Town respondents, area variances are proposed
actions for which referral is required under the statute (see § 239-m
[3] [a] [v]). “The alleged failure to conply with the referra

provi sions of the statute is not a nere procedural irregularity but is
rather a jurisdictional defect involving the validity of a legislative
act” (Matter of Ernalex Constr. Realty Corp. v City of G en Cove, 256
AD2d 336, 338 [2d Dept 1998]; see Matter of 24 Franklin Ave. R E

Corp. v Heaship, 139 AD3d 742, 744 [2d Dept 2016]; WMatter of Smth v
Town of Plattekill, 13 AD3d 695, 697 [3d Dept 2004]; see also Ferrari,
181 AD2d at 152). Thus, the ZBA's failure to refer the initia
application for an area variance to the County Planning Board renders
t he subsequent approval by the ZBA “null and void” (Ferrari, 181 AD2d
at 152; see 24 Franklin Ave. RE Corp., 139 AD3d at 744). W note
that we have not considered argunents and docunents submtted to this
Court for the first tinme in a postargunent submni ssion on this appea
(see Lake v Cowper Co., 249 AD2d 934, 935 [4th Dept 1998]; see
generally G esinski v Towmn of Aurora, 202 AD2d 984, 985 [1994]), and
we decline to take judicial notice of the docunent submtted by the
Town respondents inasnuch as it is outside the record on appeal (see
Matter of Warren v MIler, 132 AD3d 1352, 1354 [4th Dept 2015]).

Contrary to the contentions of the Town respondents and the
Owners, where, as here, there is a jurisdictional defect, “the statute
of limtations does not begin to run upon the filing of [the]
jurisdictionally defective docunent” (Matter of Sullivan v Dunn, 298
AD2d 975, 976 [4th Dept 2002]; see Matter of Hanpshire Mgt. Co., No.
20, LLC v Feiner, 52 AD3d 714, 715 [2d Dept 2008]; Matter of South
Shor e Audubon Socy. v Board of Zoning Appeal s of Town of Henpstead,
185 AD2d 984, 985 [2d Dept 1992]; cf. Smith, 13 AD3d at 697; Matter of
St ankavi ch v Town of Duanesburg Pl anning Bd., 246 AD2d 891, 892 [ 3d
Dept 1998]; see generally Matter of Foy v Schechter, 1 Ny2d 604, 615
[1956]). We thus conclude that the court erred in granting the notion
and cross notion insofar as they sought dism ssal of the third cause
of action and that the ZBA's determ nation approving the initia
application for an area variance is null and void. |Inasnuch as the
determi nation granting an anended area variance was based on the
initial, void determ nation, we further conclude that the ZBA' s
approval of the anended area variance is |ikew se null and void.

Al t hough the Omers contend that the ZBA' s deterninations need not be
voi ded because the ZBA s unani nous approval to grant the amended area
vari ance was sufficient to override the recomendati on of the “Cayuga
County GWL 239-1, m& n Review Commttee” to di sapprove the area

vari ance (see Ceneral Minicipal Law 8 239-m|[5]), we conclude that the
subsequent vote cannot retroactively cure the jurisdictional defect in
granting the original area variance upon which the ZBA relied in
granting the anended area vari ance.

We therefore nodify the judgnent by denying those parts of the
notion and cross notion seeking dismssal of the third cause of action
and reinstating that cause of action, and by granting the relief
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sought in the third cause of action, thus vacating the determ nations
of the ZBA granting the area variance and anended area vari ance.
Because the ZBA's approvals of the area variance and anended area
variance are null and void, we remt the matter to the ZBA for a new
determ nation on petitioners’ application (see Matter of Eastport

Al liance v Lofaro, 13 AD3d 527, 529 [2d Dept 2004], Iv dism ssed 5
NY3d 846, 847 [2005]). 1In light of our determ nation, we do not
address petitioners’ contentions related to the second cause of
action, which alleges that the ZBA viol ated Town Law § 267-b in
granting the area variance and anended area vari ance.

Petitioners further contend that the court erred in granting
those parts of the notion and cross notion seeking to dism ss the
first cause of action, alleging the inproper issuance of a negative
decl aration by the DEC under the State Environnental Cpality Revi ew
Act ([SEQRA] ECL art 8) with respect to the proposed mning facility.
I n support of that contention, petitioners inpermssibly rely on
docunents and reports that were generated well after the DEC nmade its
determ nation (see Matter of Raritan Baykeeper, Inc. v Martens, 142
AD3d 1083, 1086 [2d Dept 2016]; Matter of Gty of Saratoga Springs v
Zoning Bd. of Appeals of Town of WIlton, 279 AD2d 756, 760 [3d Dept
2001]; see generally Matter of Kelly v Safir, 96 Ny2d 32, 39 [2001],
rearg denied 96 Ny2d 854 [2001]; Matter of Featherstone v Franco, 95
NY2d 550, 554 [2000]). Considering only the “facts and record adduced
before” the DEC at the tine of its determination (Kelly, 96 Ny2d at 39
[internal quotation marks omtted]), we conclude that the record
establishes that the DEC took the requisite hard | ook and provided a
reasoned el aboration of the basis for its determ nation regarding the
potential inpacts of the project on traffic, noise, water,
agricultural land requirenents, and wildlife (see generally Matter of
Chi nese Staff & Wbrkers’ Assn. v Burden, 19 Ny3d 922, 924 [2012];
Matter of Marilla v Travis, 151 AD3d 1588, 1591 [4th Dept 2017]). We
thus further conclude that the DEC “conplied with the requirenents of

SEQRA in issuing the negative declaration . . . , [that] the
‘designation as a type | action does not, per se, necessitate the
filing of an environnental inpact statenent . . . , [and that no such
statenent] was . . . required here’ 7 (Matter of Woster v Queen City

Landi ng LLC, 150 AD3d 1689, 1692 [4th Dept 2017]).

Contrary to petitioners’ remaining contentions with respect to
their fourth cause of action, there are no identifiable violations of
the Freedomof Information Law ([FO L] Public Oficers Law art 6) or
the Open Meetings Law (art 7) that would warrant relief, and thus the
court properly granted those parts of the notion and cross notion
seeki ng dism ssal of that cause of action. Wth respect to
petitioners’ FOL challenges for which admnistrative renedi es have
been exhausted (see Public O ficers Law 8 89 [4] [a]; Matter of
Bradhurst Site Constr. Corp. v Zoning Bd. of Appeals, Town of Mbunt
Pl easant, 128 AD3d 817, 818 [2d Dept 2015]), there is no evidence that
any docunents were wongfully withheld (cf. Matter of Madeiros v New
York State Educ. Dept., 30 NY3d 67, 79 [2017]; WMatter of Bottomyv
Fi scher, 129 AD3d 1604, 1605 [4th Dept 2015]). Moreover, petitioners
have failed to establish that the Town respondents rel eased any
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docunents or records “because of the comencenent of litigation[, and
have] failed to produce any evidence that respondents did not act in
good faith” (Matter of Friedland v Mal oney, 148 AD2d 814, 816 [3d Dept
1989]; see Matter of Cook v Nassau County Police Dept., 140 AD3d 1059,
1060- 1061 [2d Dept 2016]). W thus conclude that any technica
violations in the node or manner of the Town’s responses to the FO L
requests would not warrant the inposition of costs or counsel fees
(see generally Matter of Beechwood Restorative Care Ctr. v Signor, 11
AD3d 987, 988 [4th Dept 2004], affd 5 NY3d 435 [2005]).

Wth respect to the chall enges based on the OQpen Meetings Law, it
is well settled that “ ‘[a]n unintentional failure to fully conply
with the notice provisions required by [the Open Meetings Law] shal
not al one be grounds for invalidating any action taken at a neeting of
a public body’ . . . Thus, not every violation of the Open Meetings
Law automatically triggers its enforcenment sanctions” (Matter of Britt
v Niagara County, 82 AD2d 65, 69-70 [4th Dept 1981]; see Matter of New
York Univ. v Whalen, 46 NY2d 734, 735 [1978]). Even assum ng,
arguendo, that petitioners established technical violations of the
Open Meetings Law, we conclude that they have failed to establish that
they were aggrieved by any unintentional failures to conply fully with
the notice provisions or by any |lack of information on the Town’s
website (see Matter of Thorne v Village of MII brook Planning Bd., 83
AD3d 723, 726 [2d Dept 2011], |v denied 17 NY3d 711 [2011]), and thus
they failed to establish the requisite good cause to void any action
taken by the Town respondents (see Britt, 82 AD2d at 69-70; cf. Matter
of Ranpello v East Irondequoit Cent. Sch. Dist., 236 AD2d 797, 798
[4th Dept 1997]; see also Matter of Edwards v Incorporated Vil. of
Henpstead, 122 AD3d 627, 628 [2d Dept 2014]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprenme Court, Erie County (Catherine
R Nugent Panepinto, J.), entered October 20, 2016. The order,
i nsofar as appealed from denied the notion of defendant Medica
Liability Miutual | nsurance Conpany to dism ss the conplaint agai nst
it.

It is hereby ORDERED that the order insofar as appealed fromis
unani nously reversed on the |aw wi thout costs, the notion of defendant
Medi cal Liability Mitual Insurance Conpany is granted, and the
conplaint against it is dismssed.

Menorandum Plaintiff, a |icensed physician, conmenced this
action agai nst Medical Liability Miutual Insurance Conpany (defendant),
her medi cal mal practice insurer, seeking to recover damages that
all egedly resulted when defendant settled a mal practice claimon her
behalf. In her conplaint, plaintiff asserted, inter alia, two causes
of action seeking declarations voiding her witten consent to settle
and vacating the settlenent, respectively. Plaintiff alleged, inter
alia, that defendant’s enpl oyees fraudulently m srepresented the
effect of her refusal to consent to settle, thereby inducing her to
consent. W agree with defendant that Supreme Court erred in denying
its notion pursuant to CPLR 3211 (a) (1), (5) and (7) to dismss the
conpl aint against it.

We agree with defendant that the court erred in denying that part
of its notion seeking to dismss the cause of action for a violation
of General Business Law 8 349. The allegations in the conplaint
denonstrate that this “is merely a private contract dispute over
[i nsurance] policy coverage, which does not affect[] the consum ng
public at large, and therefore falls outside the purview of General
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Busi ness Law 8§ 349" (Carlson v American Intl. Goup, Inc., 30 NY3d
288, 309 [2017] [internal quotation marks omtted]; see Shou Fong Tam
v Metropolitan Life Ins. Co., 79 AD3d 484, 486 [1lst Dept 2010]).

We al so agree with defendant that the court erred in denying that
part of its notion seeking to dism ss the cause of action for breach
of contract. Plaintiff did not identify the provisions that defendant
al | egedly breached, and thus she has failed to state a cause of action
for breach of contract (see Reznick v Bluegreen Resorts Mgt., Inc.

154 AD3d 891, 893 [2d Dept 2017]; Sutton v Hafner Val uation G oup,
Inc., 115 AD3d 1039, 1042 [3d Dept 2014]). W neverthel ess

acknow edge that every contract contains an inplied covenant of good
faith and fair dealing enconpassing any pronise that a reasonabl e
party woul d understand to be included (see Rowe v Great Atl. & Pac.
Tea Co., Inc., 46 Ny2d 62, 68-69 [1978]; Waterways at Bay Pointe
Homeowners Assn., Inc. v Waterways Dev. Corp., 132 AD3d 975, 977 [2d
Dept 2015]), but we conclude that plaintiff |likewise failed to state a
cause of action for breach of the inplied covenant of good faith and
fair dealing (see Aventine Inv. Mgt. v Canadi an | nperial Bank of
Commer ce, 265 AD2d 513, 514 [2d Dept 1999]). |In the context of an

i nsurance contract, “a reasonable insured woul d understand that the
insurer prom ses to investigate in good faith and pay covered cl ai ns”
(New York Univ. v Continental Ins. Co., 87 Ny2d 308, 318 [1995]; see
Bi - Economy Mkt., Inc. v Harleysville Ins. Co. of N Y., 10 NY3d 187,
194 [2008]; Cutierrez v Governnment Enpls. Ins. Co., 136 AD3d 975, 976
[2d Dept 2016]). “An insured may al so bargain for the peace of m nd,
or confort, of knowing that it will be protected in the event of a
cat astrophe” (Bi-Economy Mt., Inc., 10 NY3d at 194). Here, it is
undi sputed that plaintiff received the benefit of defendant
investigating the claim negotiating the settlenent, paying the
settlement in full, and securing a general release.

We further agree with defendant that the court erred in denying
that part of its notion seeking to dismss the causes of action for
fraudul ent m srepresentation, negligent m srepresentation, and
fraudul ent inducenent. Actual pecuniary danage is an el enent of any
cause of action asserting fraud (see Connaughton v Chi potle Mexican
Gill, Inc., 135 AD3d 535, 539 [1lst Dept 2016], affd 29 Ny3d 137
[ 2017]), or negligent m srepresentation (see Wiite v Guarente, 43 Ny2ad
356, 362-363 [1977]; Mega G oup, Inc. v Pechenik & Curro, P.C., 32
AD3d 584, 587 [3d Dept 2006]; see generally Kronos, Inc. v AVX Corp.
81 NY2d 90, 94 [1993]). Here, the nedical malpractice claimwas
settled with no adm ssion of wongdoing by plaintiff, no nonetary
paynent by her, and no liability attributed to her. Mreover, to the
extent that plaintiff alleges that she lost staff privileges at a
hospital, we conclude that the | oss of those privileges did not result
fromthe settlenent itself, but fromplaintiff’s own actions in
failing to disclose it. Plaintiff thus failed to allege that she
suffered any actual pecuniary damage as a result of defendant’s
conduct, and she therefore failed to state a cause of action for fraud
(see Connaughton, 135 AD3d at 539-540) or negligent m srepresentation
(see generally Wiite, 43 NY2d at 362-363).
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Wth respect to the two causes of action seeking decl arations,
def endant contends that plaintiff cannot obtain that relief based on
t he absence of necessary parties (see CPLR 3211 [10]; see also CPLR
1001), and we agree. As a prelimnary matter, we note that, contrary
to plaintiff’s assertion, defendant’s contention is properly before us
i nasmuch as “[t] he absence of a necessary party may be rai sed at any
stage of the proceedings, by any party or by the court on its own
notion” (Matter of Hudson Riv. Sloop Clearwater, Inc. v Town Bd. of
the Town of Coeymans, 144 AD3d 1274, 1275 [3d Dept 2016] [i nternal
guotation marks omtted]; see Matter of Jim Ludtka Sporting Goods,
Inc. v Gty of Buffalo Sch. Dist., 48 AD3d 1103, 1103-1104 [4th Dept
2008]). Although the nedical malpractice claimants were initially
joined as defendants in this action, the court in the order on appea
di sm ssed the conplaint agai nst them and plaintiff has not cross-
appeal ed. Here, the nedical nalpractice claimnts were parties to the
settl enent agreenment and received a nonetary paynent pursuant to it,
and thus they are necessary parties to any declaration as to its
validity. In the absence of those necessary parties, we will not
issue a declaration in favor of any party (see Wod v Gty of
Sal amanca, 289 NY 279, 283 [1942]; Wiite v Nationw de Mut. Ins. Co.,
228 AD2d 940, 941 [3d Dept 1996]). W therefore dismss the two
causes of action seeking a declaration.

In light of our determ nation, we do not consider defendant’s
remai ni ng contentions.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprene Court, Mnroe County (WIIiam
K. Taylor, J.), entered Decenber 12, 2016. The order granted the
notion of defendant for summary judgnent dism ssing the conplaint.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff commenced this action seeking damages for
injuries that he sustained when he fell froma | adder that was
manufactured in 1972 and sold by defendant. Plaintiff asserted causes
of action for negligence and strict products liability predicated on
desi gn defect, manufacturing defect, and failure to warn. Defendant
moved for summary judgnent dism ssing the conplaint, and Suprenme Court
granted the notion. W affirm

Initially, we note that, on appeal, plaintiff has not chall enged
the dismssal of his failure to warn claim and plaintiff has
t her ef ore abandoned any contentions with respect thereto (see
Ci esinski v Town of Aurora, 202 AD2d 984, 984 [4th Dept 1994]).
Furthernore, to the extent that plaintiff relies on the doctrine of
res ipsa loquitur, that issue is not properly before us inasnmuch as
plaintiff has raised it for the first tine on appeal (see id. at 985).

W conclude that the court properly granted the notion with
respect to the remai nder of the conplaint, i.e., the negligence cause
of action and the strict products liability cause of action to the
extent that it is predicated on design and manufacturing defects in
t he | adder (see generally Zuckerman v City of New York, 49 NY2d 557,
562 [1980]). Defendant nmet its initial burden by establishing through
the affidavit of its expert that the | adder was not defective, net al
applicable industry standards for safety, and was reasonably safe for
its intended use when it was manufactured (see Preston v Peter Luger
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Enters., Inc., 51 AD3d 1322, 1323-1326 [3d Dept 2008]; MArdle v

Navi star Intl. Corp, 293 AD2d 931, 932 [3d Dept 2002]; Steinbarth v
Ois El. Co., 269 AD2d 751, 752 [4th Dept 2000]). As noted by the
court, the expert affidavit submtted by plaintiff in opposition
failed to establish that the expert was qualified to render an opinion
with respect to the alleged nmanufacturing and/ or design defects of the
| adder. “An expert is qualified to proffer an opinion if he or she is
‘possessed of the requisite skill, training, education, know edge or
experience fromwhich it can be assuned that the information inparted
or the opinion rendered is reliable’ ” (O Boy v Mdtor Coach Indus.,
Inc., 39 AD3d 512, 513-514 [2d Dept 2007]). Here, plaintiff’s expert
established that he was an occupational safety and health consultant,
but he * ‘failed to present evidence that he had any practica
experience with, or personal know edge of, [l adders] such as [the one]
at issue here, nor did [he] denobnstrate such personal know edge or
experience with [l adder manufacture or design] in general’ ” (Stever v
HSBC Bank USA, N. A, 82 AD3d 1680, 1681 [4th Dept 2011], |v denied 17
NY3d 705 [2011]). Consequently, we conclude that the affidavit of
plaintiff’s expert was insufficient to raise a triable issue of fact
(see id.).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Fam |y Court, Onondaga County
(M chael L. Hanuszczak, J.), entered Decenber 17, 2015 in a proceedi ng
pursuant to Fam |y Court Act article 10. The order, anong ot her
t hi ngs, adjudged that respondent had negl ected the subject child.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum I n this proceeding pursuant to Fam |y Court Act
article 10, respondent nother appeals froman order that, anong other
t hi ngs, adjudged that she neglected the subject child. W reject the
contention of the nother, who did not appear at the fact-finding
hearing, that Fam |y Court abused its discretion in denying her
attorney’s request for a md-hearing adjournnent. Here, the evidence
adduced by petitioner, including nmedical records, established that the
not her and her boyfriend brought the child to the hospital with
significant bruising on the left side of his face, a dark bruise on
his right cheek, a mssing upper left tooth, and | acerations and
bruising on his lips. Among other things, the nedical records al so
established that the eval uating physicians determned that the child s
injuries, which included bruising at different stages of healing, were
the result of non-accidental trauma and were not consistent with the
not her’ s expl anation that such injuries resulted fromthe child s
sl eep disturbances. Wth respect to the nother’s contention that the
court erred in denying her attorney’s request to adjourn the hearing
to obtain an unidentified nedical witness to support her explanation
of the child s injuries, “the nother’'s attorney failed to denonstrate
that the need for the adjournment to subpoena [a] w tness was not
based on a | ack of due diligence on the part of the nother or her
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attorney” (Matter of Sophia MG -K [Tracy G-K ], 84 AD3d 1746, 1747
[4th Dept 2011]; see Matter of Steven B., 6 NY3d 888, 889 [2006];
Matter of Latonia W [Anthony W], 144 AD3d 1692, 1693 [4th Dept
2016], |v denied 28 Ny3d 914 [2017]). Moreover, in light of the

eval uati ng physicians’ rejection of the nother’s explanation and a
foll owup nedical record indicating that the child exhibited no new
injuries while in foster care despite his continuing sleep

di sturbances at that tine, the nother’s unsubstantiated specul ati on
that her attorney woul d have been able to obtain sonme unidentified
medi cal witness to rebut petitioner’s evidence is insufficient to
constitute good cause for an adjournnent (see 8§ 1048 [a]; see
generally Matter of Evelyn R [Franklin R], 117 AD3d 957, 957-958 [2d
Dept 2014]; Matter of Westchester County Dept. of Social Servs. v
Felicia R, 215 AD2d 671, 672-673 [2d Dept 1995], |v denied 86 Nyad
708 [1995]).

Contrary to the nother’s further contention, we conclude upon our
review of the record that petitioner established by a preponderance of
t he evi dence that the nother knew or should have known that the child
ei ther was bei ng beaten by her boyfriend or was in immnent danger of
such harm (see Famly C Act 88 1012 [f] [i] [B]; 1046 [b] [i]; Matter
of Eddie E., 219 AD2d 719, 719-720 [2d Dept 1995]). The nother’s
failure to protect the child fromthat harm supports the court’s
finding of neglect against her (see Eddie E., 219 AD2d at 719-720).

Finally, contrary to the nother’s contention, “ ‘the record
establishes that, viewed in the totality of the proceedings, [the
not her] received neani ngful representation’ ” (Matter of Bentleigh O
[ Jacqueline O], 125 AD3d 1402, 1404 [4th Dept 2015], |v denied 25
NY3d 907 [2015]). The nother’s contention that she was denied
meani ngf ul representation by her attorney’'s failure to retain and cal
a nedical witness in a tinely manner to rebut the evidence
establishing the cause of the child s injuries “is ‘“inpermssibly
based on speculation, i.e., that favorable evidence could and shoul d
have been offered on [her] behalf’ ” (Matter of Anpbdea D. [Jason D.],
112 AD3d 1367, 1368 [4th Dept 2013]). In particular, the nother
failed to “denonstrate[] that there were ‘rel evant experts who would
have been willing to testify in a manner hel pful [and favorable] to
[ her] case[]’ . . . , and her speculation that [her attorney] could
have found an expert with a contrary, excul patory mnmedical opinion is
insufficient to establish deficient representation” (Matter of Julian
P. [Colleen Q], 129 AD3d 1222, 1224-1225 [3d Dept 2015]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Famly Court, Wayne County (Dennis M
Kehoe, J.), entered Cctober 12, 2016 in a proceedi ng pursuant to
Fam |y Court Act article 4. The order denied the objections of
respondent to the order of the Support Magi strate.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menmor andum  Respondent not her appeals from an order denying her
objections to the order of the Support Magistrate, which, inter alia,
determ ned that the nother willfully violated a prior order of child
support and deni ed her notion to cap her unpaid child support arrears
at $500 pursuant to Family Court Act 8 413 (1) (9).

W reject the nother’s contention that petitioner failed to
establish that she willfully violated the order of support. There is
a statutory presunption that a respondent has sufficient neans to
support his or her mnor children (see Famly C Act 8§ 437; Matter of
Powers v Powers, 86 NY2d 63, 68-69 [1995]), and petitioner presented
evidence that the nother failed to pay child support as ordered, which
constitutes “ ‘prima facie evidence of a willful violation” 7 (Matter
of Roshia v Thiel, 110 AD3d 1490, 1492 [4th Dept 2013], |v disn ssed
in part and denied in part 22 NY3d 1037 [2013], quoting 8 454 [3]
[a]). The burden then shifted to the nother to present “sone
conpetent, credi ble evidence of [her] inability to nake the required
paynents” (Powers, 86 Ny2d at 70). The nother failed to neet that
burden because she “failed to present evidence that [she] made
‘reasonabl e efforts to obtain gainful enploynent’ ” (Matter of
Christine L.M v Wodek K., 45 AD3d 1452, 1452 [4th Dept 2007]). The
not her testified that her only sources of incone were food stanps and
Medi cai d benefits, and that she could not work as a result of a
medi cal disability. The Support Magistrate, however, found that the



- 2- 1548
CAF 16-02234

not her’ s expl anation was “totally lacking in credibility.” The
Support Magistrate was in the best position to evaluate the nother’s
credibility, and her determnation is entitled to great deference (see
Matter of Kasprow cz v Osgood, 101 AD3d 1760, 1761 [4th Dept 2012], |v
deni ed 20 Ny3d 864 [2013]). Furthernore, the record establishes that
the nother failed to submt conpetent nedical evidence to substantiate
her claimthat she was unable to work because of a disability (see
Matter of Yanonaco v Fey, 91 AD3d 1322, 1323 [4th Dept 2012], Iv

deni ed 19 NY3d 803 [2012]; Matter of WIson v LaMountain, 83 AD3d
1154, 1156 [3d Dept 2011]; Matter of Gray v Gray, 52 AD3d 1287, 1288
[4th Dept 2008], Iv denied 11 NY3d 706 [2008]).

Contrary to the nother’s further contention, Famly Court
properly denied her objections to the Support Magistrate s order
insofar as it denied her notion to cap her unpaid child support
arrears at $500 pursuant to Family Court Act 8§ 413 (1) (g) (see
Roshia, 110 AD3d at 1492; Matter of Sutkow v J.B., 196 Msc 2d 1005,
1008-1009 [Fam Ct, Onondaga County 2003]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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Appeal s froman order of the Famly Court, Monroe County (Thonmas
W Polito, R), entered March 23, 2017 in a proceedi ng pursuant to
Fam |y Court Act article 6. The order, inter alia, awarded the
parties joint |egal custody and shared physical custody of their
chi I d.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |aw by awardi ng petitioner primry
physi cal custody of the child and vacating that part of the order
requiring that petitioner relocate her residence and as nodified the
order is affirmed wi thout costs and the matter is remtted to Famly
Court, Monroe County, to fashion an appropriate visitation schedul e.

Menorandum I n this proceeding pursuant to Fam |y Court Act
article 6, petitioner nother and the Attorney for the Child (AFC)
appeal froman order that, inter alia, awarded the nother and
respondent father joint |egal custody and shared physical custody of
their child, and required the nother to relocate and nmaintain a
residence “wthin 35 mnutes['] travel of the [f]ather’s current
resi dence at Brockport College.” Contrary to the contention of the
not her and the AFC, we conclude that Famly Court’s determ nation that
joint legal custody is in the best interests of the child “is
supported by the requisite ‘sound and substantial basis in the record’
and thus will not be disturbed” (Matter of Stilson v Stilson, 93 AD3d
1222, 1223 [4th Dept 2012]).

W agree with the nother and the AFC, however, that the court’s
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determ nation that shared physical custody w thout designation of a
primary physical residential parent is in the best interests of the
child |l acks a sound and substantial basis in the record. Here, the
not her and the father were never married. They nmet when the nother,
t hen an undergraduate student, took a class taught by the father, a
coll ege professor. The parties did not |live together while the nother
attended the college where the father is enployed, and they noved to
the Buffal o area several nonths before the child was born. The
parties then noved to Holl ey, where they resided together with the
child for less than two years before the nother noved to Marcell us.
The father then noved to Brockport.

Al t hough the father has nade accommodations for the child at his
apartnent in the dormtory on the coll ege canpus where he works and
now resi des, the father has considerable travel obligations associ ated
with his professorship. By the father’s own testinony, he is “under a
| ot of professional pressure” to travel extensively for work,
resulting in his periodic absence fromthe Brockport area for as |ong
as five to six weeks at a tine. W note that the court expressed
concern that the father “downplay[ed] the anpbunt of necessary travel
for his professional obligations.” The nother’s honme is about 90
mles away fromthe residence hall in which the father lives. She has
a job with no travel obligations, an apartnent where the child has his
own room and a support systemclose to where she |ives and worKks.

The not her has been the child s primary caregiver since he was born.
She manages the child s day-to-day care, and takes himto appointnents
with his pediatrician, speech pathol ogist, and dentist. Thus,

al t hough both parties appear to be fit and |oving parents, the

evi dence at the hearing establishes that the nother is better able to
provide for the child' s care and is better suited to serve as the
primary residential parent (see Hendrickson v Hendrickson, 147 AD3d
1522, 1523 [4th Dept 2017]). We therefore conclude that the best
interests of the child are served by awardi ng the nother primary

physi cal custody, and we nodify the order accordingly.

Finally, relocation is but “one factor anong many” to be
considered by a court making an initial custody determ nation (Mtter
of Jacobson v W/ ki nson, 128 AD3d 1335, 1336 [4th Dept 2015]; see
Matter of Quistorf v Levesque, 117 AD3d 1456, 1457 [4th Dept 2014]).
“[T]he relevant issue is whether it is in the best interests of the
child to reside primarily with the nother or the father” (Matter of
Saperston v Hol daway, 93 AD3d 1271, 1272 [4th Dept 2012], appeal
di smi ssed 19 NY3d 887 [2012], 20 Ny3d 1052 [2013]). Inasnmuch as it is
in the best interests of the child to reside with the nother in her
current residence where the child has stability and support, we agree
with the nother and the AFC that the court erred in ordering the
nother to relocate to be closer to the father’s residence. W
therefore further nodify the order accordingly, and we remt the
matter to Famly Court to fashion an appropriate visitation schedul e.
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Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a judgment of the Monroe County Court (Victoria M
Argento, J.), rendered Decenber 4, 2014. The judgnent convicted
def endant, upon a jury verdict, of murder in the second degree,
attenpted nurder in the second degree, assault in the first degree,
crimnal use of a firearmin the first degree (two counts) and
crimnal sexual act in the first degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously nodified on the |l aw by reversing those parts convicting
def endant of attenpted nurder in the second degree, assault in the
first degree and crimnal use of a firearmin the first degree under
counts two, three and six of the indictnment, and vacating the
sent ences i nposed thereon, and as nodified the judgnent is affirned
and a new trial is granted on those counts.

Menor andum  Def endant appeals froma judgnent convicting him
following a jury trial of murder in the second degree (Penal Law
§ 125.25 [1] [count one]), attenpted nurder in the second degree
(88 110.00, 125.25 [1] [count two]), assault in the first degree
(8 120.10 [1] [count three]), crimnal use of a firearmin the first
degree (8 265.09 [1] [a] [count six]), crimnal sexual act in the
first degree (8 130.50 [1] [count seven]), and a second count of
crimnal use of a firearmin the first degree (8 265.09 [1] [Db] [count
eight]). Counts one, two, three and six relate to the shooting of two
peopl e, one of whom di ed, while counts seven and eight are related to
def endant’ s sexual assault of his then girlfriend at gunpoint the
ni ght before the shooti ng.

W agree with defendant that County Court erred in refusing to
charge the jury on the defense of justification insofar as it rel ated
to counts two, three and six. The evidence at trial established that
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def endant was arrested in the spring of 2013 for sexually abusing a
12-year-old girl. Shortly thereafter, defendant was shot in broad
dayl i ght outside of his hone, and the girl’s father and uncle were
arrested for that shooting. Several nonths |ater, defendant came hone
fromwork for an early lunch and observed a snmall group of people
out si de assisting defendant’s girlfriend by packing a noving truck

wi th her belongings. Included in that group was the brother of
defendant’s girlfriend, Martin Moore, and Wil esy Al varez, the nother
of the sexual abuse victimand More’s girlfriend at the

tinme.

Def endant testified at trial that, as he stopped his vehicle on
the street in front of his apartnent, Moore approached himin an
aggressive manner while holding sonething in his hand. Fearing that
he was about to be shot again, defendant pulled out a gun that he
carried with himfor protection and opened fire on More. One of the
bullets struck More, who ran into the house. Another bullet struck
Alvarez in the head and killed her as she was sitting in the driver’s
seat of Moore’'s vehicle. Defendant fired additional shots at More as
he chased himinto the house. Mdore ran into the attic, and defendant
| eft the house after running out of ammunition. The police found and
arrested defendant the next day.

According to defendant, he intentionally shot at More in self-
defense, but he did not see Alvarez in the vehicle and did not intend
to shoot her. |In fact, defendant testified at trial that he did not
even realize that Al varez had been shot. However, Moore testified
that, after defendant shot him Alvarez yelled sonething, whereupon
defendant fired another shot, the one that evidently struck Al varez.

I n considering whether the trial court’s charge to the jury was
adequate, we rnust consider the record in the |light nost favorable to
def endant (see People v Padgett, 60 Ny2d 142, 144 [1983]). *“[I]f on
any reasonabl e view of the evidence, the fact finder m ght have
deci ded that defendant’s actions were justified, the failure to charge
t he defense constitutes reversible error” (id. at 145; see Penal Law
8 35.15 [2] [a], [c]; People v Maher, 79 NY2d 978, 982 [1992]).

Here, viewing the evidence in the |light nost favorable to
def endant, we conclude that “it would not have been irrational for the
jury to credit . . . defendant’s account of the incident” (People v
Irving, 130 AD3d 844, 845 [2d Dept 2015]; cf. People v CGentile, 23
AD3d 1075, 1075 [4th Dept 2005], |Iv denied 6 NY3d 813 [2006]).
Al t hough defendant’s claimthat he shot Mwore in self-defense is
dubi ous, a trial court is required to give the justification charge
even where the defendant’s version of events is “extraordinarily
unlikely” (People v Smth, 62 AD3d 411, 411 [1st Dept 2009], |v denied
12 NY3d 929 [2009]). W note that the jury evidently struggled with
its verdict inasnuch as it deliberated for nore than two days before
reaching a verdict, and it requested readbacks of |arge portions of
t esti nony.

W reject the People’s contention that defendant was not entitled
to the justification charge because he had a duty to retreat. Under
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the circunstances of this case, the questions whether defendant coul d
have retreated or was under a duty to retreat are questions of fact to
be determned by the jury (see e.g. People v Berk, 88 Ny2d 257, 267

[ 1996], cert denied 519 US 819 [1996]; People v Daniel, 35 AD3d 877,
878 [2d Dept 2006], |v denied 8 NY3d 945 [2007]; cf. People v Al ston,
104 AD2d 653, 654 [2d Dept 1984]). W thus conclude that the court
shoul d have granted defendant’s request to charge the jury on the
defense of justification with respect to counts two, three and si x.

W reject defendant’s contention, however, that the court should
have charged the jury on the defense of justification with respect to
count one, charging nurder in the second degree. The justification
def ense does not apply to the intentional nurder of Al varez, who was
shot while sitting in More's vehicle and posed no concei vabl e threat
to defendant. The court did not instruct the jury on transferred
intent, and the People’ s theory, as set forth in the indictnment and
argued at trial, was that defendant intentionally shot and killed
Alvarez. As noted, defendant testified that he shot at More in self-
defense and that he did not even know that Alvarez had been shot. |If
the jury had believed defendant’s testinony, it would have acquitted
hi m of intentional nurder inasnmuch as he testified that he did not
intend to kill Alvarez. Because the jury convicted defendant of
nmurder in the second degree, we nust presune that it followed the
court’s instructions and concl uded that defendant intended to kil
Alvarez. O course, if defendant intended to kill Alvarez, then he
was not justified in doing so inasmuch as she posed no threat to him

Def endant further contends that the verdict with respect to
counts seven and eight is against the weight of the evidence. W
reject that contention. The testinony of defendant’s girlfriend
concerning the sexual assault perpetrated agai nst her by defendant was
not incredible as a matter of |aw, and defendant’s denial of the
assault presented the jury with a credibility determ nation. The jury
credited the victinis testinony, which was corroborated by the fact
that the norning after the assault she secreted her children away and
attenpted to nove out of the residence she had shared with defendant.
It was during that attenpt to nove that defendant shot two of the
people at the residence. Viewing the evidence in Iight of the
el ements of the crines in counts seven and ei ght as charged to the
jury (see People v Danielson, 9 NY3d 342, 349 [2007]), we concl ude
that the verdict is not against the weight of the evidence with
respect to those counts (see generally People v Bl eakl ey, 69 Ny2d 490,
495 [1987]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a judgment of the Monroe County Court (Victoria M
Argento, J.), rendered Decenber 4, 2014. The judgnent convicted
def endant, upon his plea of guilty, of rape in the second degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a plea of guilty of rape in the second degree (Penal Law 8§ 130. 30
[1]). We reject defendant’s contention that his plea nust be vacated
pursuant to People v Fuggazzatto (62 NYy2d 862 [1984]), which provides
that where a defendant pleads guilty to a second indictnment “on the
under standi ng that the sentence inposed would run concurrently with
and not exceed” the sentence inposed on the first indictnent (id. at
863), the plea to the second indictnment nust be vacated where the
sentence i nposed on the first indictnment has been set aside.

Here, we are nodifying the judgnment in People v Freeman (—AD3d —
[ Mar. 16, 2018] [4th Dept 2018]) by reversing those parts convicting
def endant of counts two, three and six, vacating the sentences inposed
t hereon, and granting a new trial on those counts. Nevertheless, we
are affirmng the judgnent with respect to count one, for which County
Court inposed an indeterm nate sentence of 25 years to life. W are
also affirmng the judgnent with respect to counts seven and eight,
for which the court inposed concurrent determ nate sentences of 25
years. Ilnasnuch as the five-year sentence inposed on the conviction
of rape herein will still run “concurrently with and not exceed” the
sent ence i nposed on counts one, seven and eight in defendant’s other
appeal (Fuggazzatto, 62 Ny2d at 863), we need not reverse the
j udgnent .
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Def endant further contends that his plea was not know ngly,
voluntarily or intelligently entered because he was deni ed an
adj ournnent to consider the plea offer and initially stated that he
had not had enough tinme to talk with his attorney about the offer.
Al t hough such a contention survives a valid waiver of the right to
appeal, we note that “defendant did not nove to withdraw the plea or
to vacate the judgnment of conviction and thus failed to preserve that
contention for our review (People v Russell, 55 AD3d 1314, 1314-1315
[4th Dept 2008], Iv denied 11 Ny3d 930 [2009]). In any event,
defendant’s contention |acks nmerit. “[T]he fact that defendant was
required to accept or reject the plea offer within a short tinme period
does not anount to coercion” (id. [internal quotation marks omtted];

see People v Gines, 53 AD3d 1055, 1056 [4th Dept 2008], |v denied 11
NY3d 789 [2008]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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RESPONDENTS- DEFENDANTS- RESPONDENTS DUZMOR PAI NTI NG, | NC., Cl RCULAR
H LL, INC., PETER MCQUI LLEN, AND JUDI TH MCQUI LLEN.

Appeal from a judgnent (denom nated order) of the Suprene Court,
CGenesee County (Emlio L. Colaiacovo, J.), entered March 16, 2017 in a
hybrid CPLR article 78 proceedi ng and declaratory judgnent action.

The judgnent denied the “request” of petitioners-plaintiffs to annu
the determ nati ons of respondent-defendant Zoni ng Board of Appeals of
LeRoy dated June 3, 2014 and July 9, 2014.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously nodified on the |aw by granting that part of the anended
petition/conplaint that sought to annul the determ nation of
respondent - def endant Zoni ng Board of Appeals of LeRoy affirmng the
i ssuance of a building permt for a duplex on Lot 18, Fillnore Street,
tax map No. 14.-1-116 and granting judgnent in favor of petitioners-
plaintiffs as foll ows:

It is ADJUDGED and DECLARED t hat new dupl exes may not
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be permtted or constructed in the Presidential Acres
Subdi vision, Part V without a use variance,

and as nodified the judgnment is affirmed w thout costs.

Menmorandum I n January 1989, the owner of certain property in
respondent - def endant Village of LeRoy (Village) sought perm ssion to
devel op a subdivision. The Village Planning Board approved the
application “contingent upon all engineering being accepted by the
Village Board and the Village Engi neer” and nunerous ot her conditions
being nmet. One of those conditions was that only “25% of new
structures to be built may be dupl exes (10 hones).” The property was
|ocated in an R-1 zoning district and, at that tine, the zoning | aws
of the Village permtted nultifamly dwellings in R 1 districts. The
site plan was filed on April 16, 1990 and, on August 17, 1990, the
Village Board of Trustees passed Local Law No. 4 of 1990, which
revised the Village' s zoning |laws. Insofar as relevant to this
appeal, multifamly residences were no longer permtted in R-1
districts either as a regular use or by special permt. A final site
pl an, which was different fromthe initial site plan, was filed on
March 8, 1991, and it does not depict any dupl exes in the subdivision.

It is undisputed that construction was halted for the better part
of a decade and that, once it resuned, the only structures built in
t he subdivision were single-fam|ly honmes. Petitioners-plaintiffs
(petitioners) are sonme of the residents who purchased single-famly
homes in that subdivision, and their contracts provided that the
seller warranted that the property was located in an R1 district. In
2010, the original owner of the property sold the remaining
undevel oped lots to respondent-defendant Duznor Painting, Inc.
Respondent s- def endants Peter McQuillen and Judith McQuillen are the
owners and/or officers of Duznmor Painting, Inc. and admt that they
are the record owners of the property. 1In Cctober and Decenber 2012,
Peter McQuillen applied for and obtained two building permts for
dupl exes in the subdivision. Those dupl exes were constructed w thout
incident. Thereafter, in April 2014, respondent-defendant John
Gllard as applicant, and Peter McQuillen as owner, applied for and
received a building permt for a duplex on Lot 18. Petitioner David
Boyce appeal ed the issuance of the building permt for Lot 18 to
respondent - def endant Zoni ng Board of Appeals of LeRoy (ZBA). By
deci sion dated June 3, 2014, the ZBA affirmed the issuance of the
building permt for a duplex on Lot 18, finding that the subdivision,
as approved “in 1990,” was “vested [inasnuch] as nultiple structures
[ had] been erected since 1990 pursuant to the guidelines of the filed
Subdi vi si on.”

Petitioners commenced this hybrid CPLR article 78 proceedi ng and
decl aratory judgnent action, seeking, inter alia, to annul the ZBA' s
determ nati on concerning the building permt for Lot 18 and
chal l enging the building permts issued in October and Decenber 2012.
Petitioners additionally sought a declaration “that new dupl exes may
not be permtted or constructed in the Subdivision without a use
vari ance.”
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In 2015, petitioners noved for, inter alia, sumrary judgnent on
the petition/conplaint (petition), and Duznor Painting, Inc., Peter
MQillen, Judith McQuillen, and respondent-defendant Crcular H I,
Inc. (collectively, private respondents) cross-noved for sunmary
j udgnment dismissing the petition against them Suprene Court (Noonan,
A.J.) denied petitioners’ notion, but granted that part of the private
respondents’ cross notion seeking dismssal of all clains related to
the 2012 building pernmits on the ground that those clainms were tine-
barred. In addressing whether the ZBA's determ nation related to the
permt for Lot 18 was arbitrary, capricious or otherwse illegal, the
court noted that the question “depend[ed] on support for the ZBA's
explicit finding that the . . . subdivision, including the ten
dupl exes approved on January 25, 1989, had vested based upon nmultiple
structures erected in conformty therewith since 1990.” The court
concluded that “the existing record [did] not elimnate all materia
factual issues with regard to vesting” and ordered a trial on that
issue. Following the trial, the court (Col aiacovo, J.) determ ned
that the ZBA's determination affirm ng the issuance of the building
permt for Lot 18 was not arbitrary and capricious and denied
petitioners’ “request” to annul that determni nation.

Petitioners contend that the 2015 order constitutes the | aw of
the case and precluded the trial court from considering any issue
ot her than whether the subdivision had vested because of the erection
of multiple structures within the subdivision. W reject that
contention. “The doctrine of |law of the case provides that, once an
issue is judicially determned, it is not to be reconsidered by Judges
or courts of coordinate jurisdiction in the course of the sane
litigation” (Welch Foods v Wlson, 262 AD2d 949, 950 [4th Dept 1999]),
and it “ ‘applies only to |legal determ nations that were necessarily
resolved on the nerits in a prior decision” ” (Pettit v County of
Lew s, 145 AD3d 1650, 1651 [4th Dept 2016]). Here, the 2015 order
denying the notion “ ‘established only that . . . there were triable
i ssues of fact’ ” precluding judgnment to either party (Strouse v
United Parcel Serv., 277 AD2d 993, 994 [4th Dept 2000]). It did not
limt the court’s ability to consider other evidence when deciding the
ultimate i ssue whether the ZBA's determ nation was arbitrary and
capricious or irrational (see Caster v Increda-Mal, Inc. [appeal No.
2], 238 AD2d 917, 919 [4th Dept 1997]).

Contrary to petitioners’ further contention, the court properly
granted that part of the private respondents’ cross notion seeking
dism ssal of the clains related to the 2012 permits. Petitioners did
not appeal the issuance of those permts to the ZBA and thus did not
exhaust their admnistrative renedies with respect thereto (see Matter
of Henderson v Zoning Bd. of Appeals, 72 AD3d 684, 685-686 [2d Dept
2010], Iv denied 15 Ny3d 704 [2010]). W have no discretionary power
to reach their challenges to the issuance of those pernits (see Mtter
of Nel son v Coughlin, 188 AD2d 1071, 1071 [4th Dept 1992], appeal
di sm ssed 81 Ny2d 834 [1993]).

Petitioners contend that the ZBA's determ nation affirmng the
i ssuance of the building permt for a duplex on Lot 18 was arbitrary
and capricious. W agree, and we therefore nodify the judgnment
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accordingly. In addition, we further nodify the judgnment by granting
t he decl aration sought by petitioners with respect to Lot 18. *“It is

wel | established that [c]ourts may set aside a zoning board

determi nation only where the record reveals that the board acted
illegally or arbitrarily, or abused its discretion, or that it nmerely
succunbed to generalized conmunity pressure” (Mtter of Expressview
Dev., Inc. v Town of Gates Zoning Bd. of Appeals, 147 AD3d 1427, 1428
[4th Dept 2017] [internal quotation marks omitted]).

There is no dispute that duplexes are not currently permtted in
R-1 zoning districts and, therefore, the private respondents may build

a duplex, i.e., a nonconformng structure, only if their right to do
so vested. “The New York rule . . . has been that where a nore
restrictive zoning ordinance is enacted, an owner wll be permtted to

conplete a structure or a devel opnent which an anendnent has rendered
nonconform ng only where the owner has undertaken substantia
construction and made substantial expenditures prior to the effective
date of the anmendnent . . . Wether rooted in equity or the conmmon
| aw, the operation and effect of the vested rights doctrine is the
same and it has been applied alike to a single building or a
subdi vision” (Matter of Ellington Constr. Corp. v Zoning Bd. of
Appeal s of Inc. Vil. of New Henpstead, 77 NY2d 114, 122 [1990]). Wth
respect to subdivisions, “a devel oper who inproves his [or her]
property pursuant to original subdivision approval nay acquire a
vested right in continued approval despite subsequent zoning changes .
But, if the inprovenents would be equally useful under the new
zoning requirenents, a vested right in the already approved
subdi vi sion may not be clai ned based on the alterations” (Ramapo 287
Ltd. Partnership v Village of Montebello, 165 AD2d 544, 547 [3d Dept
1991]; see Matter of Mar-Vera Corp. v Zoning Bd. of Appeals of the
Vil. of Irvington, 84 AD3d 1238, 1240 [2d Dept 2011]). Here, the ZBA
determned that nultiple structures had al ready been erected, but
failed to address whet her the inprovenents on the vacant |ots were
equal |y useful under the anmended zoning laws. In our view that
failure renders the determ nation arbitrary and capricious and
irrational.

Based on the record before us, we conclude that any inprovenents
on the property would be equally useful to single famly residences
and, therefore, the private respondents’ right to build duplexes in
t he subdi vi sion has not vested (see Mar-Vera Corp., 84 AD3d at 1240;
Matter of Padwee v Lustenberger, 226 AD2d 897, 899 [3d Dept 1996];
Matter of Showers v Town of Poestenkill Zoning Bd. of Appeals, 176
AD2d 1157, 1159 [3d Dept 1991]; cf. Matter of Schoonmaker Homes—John
Steinberg, Inc. v Village of Maybrook, 178 AD2d 722, 725 [3d Dept
1991], |v denied 79 Ny2d 757 [1992]).

In Iight of our determ nation, we do not reach petitioners’
remai ni ng contentions.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprenme Court, Erie County (E
Jeannette Qgden, J.), entered February 10, 2017. The order, insofar
as appeal ed from denied those parts of the notion of defendant for
summary judgnent seeking dismssal of the conplaint to the extent that
the conplaint, as anplified by the bill of particulars, alleges that
def endant had actual notice of or created the allegedly dangerous
condi tion.

It is hereby ORDERED that the order insofar as appealed fromis
unani nously reversed on the | aw wi thout costs, the notion is granted
in part, and the conplaint is disnm ssed to the extent that the
conplaint, as anplified by the bill of particulars, alleges that
def endant had actual notice of or created the all egedly dangerous
condi tion.

Menorandum Plaintiff commenced this action seeking damages for
injuries she allegedly sustai ned when she slipped and fell on “hair
detangler” liquid that was spilled on the floor of defendant’s store.
In her conplaint, plaintiff alleges theories of negligence prem sed on
actual notice, constructive notice, and creation of a dangerous
condition. Defendant noved for summary judgnent dism ssing the
conpl aint, and Supreme Court denied the notion. On appeal, defendant
concedes that there are material issues of fact with respect to
constructive notice, but contends that the court erred in denying
those parts of its notion with respect to the theories of actual
notice and creation of a dangerous condition. W agree with defendant
that it net its initial burden on the notion with respect to those
theories, and that plaintiff failed to raise a triable issue of fact
with respect thereto (see generally Zuckerman v City of New York, 49
NY2d 557, 562 [1980]). W therefore reverse the order insofar as
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appeal ed fromand grant those parts of defendant’s notion.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Suprenme Court, Monroe County
(Thomas E. Moran, J.), rendered February 6, 2014. The judgnent
convi cted defendant, upon his plea of guilty, of robbery in the second
degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of robbery in the second degree (Penal Law
§ 160.10 [1]). Initially, we note that, even assum ng, arguendo, that
defendant’ s wai ver of the right to appeal is invalid, as defendant
contends, his further contention that he was deni ed effective
assi stance of counsel “does not survive his plea . . . inasnuch as
defendant failed to denonstrate that the plea bargai ning process was
infected by [the] allegedly ineffective assistance or that defendant
entered the plea because of [defense counsel’s] allegedly poor
per formance” (People v Lucieer, 107 AD3d 1611, 1612 [4th Dept 2013]
[internal quotation marks omtted]). Although defendant’s further
contention that his plea was not otherw se voluntary survives a valid
wai ver of the right to appeal (see People v Guantero, 100 AD3d 1386,
1387 [4th Dept 2012], |v denied 21 NY3d 1004 [2013]), we reject
defendant’ s contention that Suprenme Court erred in denying his pro se
nmotion to withdraw his plea on that ground wi thout conducting a
hearing. The record establishes that the court “conducted a
sufficient inquiry before denying defendant’s [nbtion] to withdraw his
pl ea” (People v More, 39 AD3d 1199, 1200 [4th Dept 2007], |lv denied 9
NY3d 867 [2007]), and there is no evidence of innocence, fraud or
m stake in inducing the plea (see People v Taylor, 59 AD3d 973, 973-
974 [4th Dept 2009], Iv denied 12 NY3d 921 [2009]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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Vv ORDER
HALEY & ALDRICH, INC., AND COVERI S, | NC.,

DEFENDANTS- APPELLANTS.
(APPEAL NO. 1.)

DONOVAN HATEM LLP, NEW YORK CITY (SCOIT K. W N KON OF COUNSEL), FOR
DEFENDANTS- APPELLANTS.

BARCLAY DAMON LLP, ROCHESTER (DENNIS R. MCCOY OF COUNSEL), FOR
PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprenme Court, Erie County (Tinothy
J. Walker, A J.), entered Decenber 23, 2016. The order, anong ot her
things, granted plaintiffs’ notion for sunmary judgnment on the common-
I aw i ndemmi fi cati on causes of action.

It is hereby ORDERED t hat said appeal is unaninmously disnm ssed
wi t hout costs (see Hughes v Nussbauner, C arke & Vel zy, 140 AD2d 988,
988 [4th Dept 1988]; Chase Manhattan Bank, N. A v Roberts & Roberts,
63 AD2d 566, 567 [1lst Dept 1978]; see also CPLR 5501 [a] [1]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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DEFENDANTS- APPELLANTS.

BARCLAY DAMON LLP, ROCHESTER (DENNIS R. MCCOY OF COUNSEL), FOR
PLAI NTI FFS- RESPONDENTS.

Appeal from a judgment of the Suprene Court, Erie County (Tinothy
J. Walker, A J.), entered January 23, 2017. The judgnment awarded
plaintiffs the sumof $1,103,071.93 as agai nst defendants.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Plaintiff insurance conpanies, as subrogees of their
i nsured, Specialty Technical Consultants, Inc. (STC), comrenced this
action seeking common-|law and contractual indemification from
defendants, Haley & Aldrich, Inc. (H&) and CoVeris, Inc. (CoVeris).
CoVeris, which was a subsidiary of H&A and | ater nerged wth H&A,
conducted environnmental, health, and safety audits for businesses. In
April 2006, Cooper Canmeron Corporation (Canmeron) contracted with
CoVeris for it to conduct environnental, health and safety audits of
Caneron’s facilities, including one in Buffalo. Two CoVeris enpl oyees
and one other person hired by CoVeris exam ned the Buffalo facility
for four days in June 2006 and prepared a draft audit report. In July
2006, STC purchased from H&A certain assets of CoVeris, including the
contract with Caneron, and issued a final audit report to Caneron.
Neither the draft nor the final audit report nmade any nention of a
roomreferred to as the plenumroomat Caneron’s Buffalo facility.
The pl enum room had pi pes that took air out of the roomand fed it to
conpressors during testing. In Novenber 2008, an enpl oyee of Caneron
di ed of positional asphyxiation at work when he was sucked up agai nst
and partially drawn into an air intake pipe in the plenumroom The
enpl oyee’ s estate sued STC and ot hers and, as against STC, the estate
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all eged that it conducted a deficient audit inasnmuch as it failed to
i nspect the plenumroom and warn Caneron of the hazardous conditions
t hat existed there.

Contrary to defendants’ contention, Suprenme Court properly
granted plaintiffs’ notion for summary judgnment on the comon-| aw
i ndemmi fication causes of action. Plaintiffs met their initial burden
of establishing their entitlenent to comon-Iaw i ndemi fication
i nasmuch as STC was conpelled to pay for the wong of CoVeris (see
D Anbrosio v City of New York, 55 NY2d 454, 460 [1982];
CGenesee/ Wom ng YMCA v Bovis Lend Lease LMB, Inc., 98 AD3d 1242, 1244
[4th Dept 2012]). As explained above, CoVeris enpl oyees conducted the
audit of the Buffalo facility and prepared the draft audit report
before the Canmeron contract was transferred to STC. Although STC
issued a final audit report to Caneron, the final audit report was
based on the findings wthin the draft audit report prepared by the
CoVeris auditors. The court properly concluded that the draft and
final audit reports were substantially the sane and that where they
differed had no bearing on the allegations of negligence against STC
i.e., the failure to reference the plenumroom STC was not actively
at fault because it had no reason to know about the failure to include
the plenumroomin the draft or final audit report; that was solely
the fault of CoVeris, which conducted the audit and prepared the draft
audit report.

I n opposition to the notion, defendants failed to raise a triable
i ssue of fact. Defendants contend that there is a triable issue
whet her STC was partially at fault for the deficient audit, which
woul d defeat its claimfor common-|law i ndemi fication. Defendants
rely particularly on the fact that STC either conducted or should have
conducted a peer review of the draft audit report before presenting it
to Canmeron as the final audit report. That contention is w thout
merit. As the court properly determ ned, even if STC conducted a peer
review of the draft audit report, there was no claimthat STC shoul d
have made any changes to that report. STC had no responsibility for
audi ting the plenumroom and had no reason to include it in the fina
audit report.

We reject defendants’ contention that the court abused its
di scretion in denying their notion to conpel disclosure of plaintiffs’
i nsurance and subrogation claimfiles or, alternatively, production of
a privilege log. Defendants contend that they sought that information
to determ ne the reasonabl eness of the settlenent amount with the
enpl oyee’ s estate and the attorneys’ fees clainmed by plaintiffs.
Plaintiffs provided defendants with non-protected docunents, such as
the deposition transcripts and the trial transcript of the estate’s
action against STC, and the remaining informtion sought, i.e.,
mat erial prepared for litigation, was privileged (see Lanberson v
Village of Allegany, 158 AD2d 943, 943 [4th Dept 1990]). Contrary to
def endants’ contention, they did not show that there was an “at issue”
wai ver here (see Deutsche Bank Trust Co. of Ans. v Tri-Links Inv.
Trust, 43 AD3d 56, 63-66 [1lst Dept 2007]). The “nonprivil eged
material [received by defendants] provides a nore-than-anple basis for
the parties to litigate the reasonabl eness—an objective standar d—ef
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[ STC s] decision to settle the . . . action . . . ; of the anmount it
paid to settle the case; and of the anobunt it spent on its defense”
(id. at 65). W also reject defendants’ contention regarding the
anount awarded by the court. Defendants’ further contention that the
justice presiding over the case should have recused hinself is not
preserved for our review (see Matter of Curry v Reese, 145 AD3d 1475,
1476 [4th Dept 2016]).

In light of our determ nation, we do not address defendants’
remai ni ng contentions.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a judgnment of the Erie County Court (Sheila A
D Tullio, J.), rendered February 19, 2013. The judgnent convi cted
def endant, upon a jury verdict, of attenpted nurder in the second
degree, assault in the first degree and burglary in the first degree
(two counts).

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirmed.

Menorandum  Def endant appeals from a judgnent convicting her,
upon a jury verdict, of attenpted nurder in the second degree (Pena
Law 88 110.00, 125.25 [1]), assault in the first degree (8 120.10
[1]), and two counts of burglary in the first degree (8 140.30 [2],
[3]). Defendant’s contention that the evidence is legally
insufficient to support her conviction of attenpted nmurder in the
second degree and burglary in the first degree is not preserved for
our review inasnmuch as her general notion for a trial order of
di sm ssal was not “ ‘specifically directed” at” the alleged
shortcom ngs in the evidence raised on appeal (People v Gay, 86 Nyad
10, 19 [1995]). Contrary to defendant’s further contention, view ng
the evidence in Iight of the elenents of the crimes of attenpted
murder and burglary as charged to the jury (see People v Danielson, 9
NY3d 342, 349 [2007]), we conclude that the verdict is not against the
wei ght of the evidence with respect to those crines (see generally
Peopl e v Bl eakl ey, 69 Ny2d 490, 495 [1987]).

W reject defendant’s contention that defense counsel was
ineffective for failing to object to County Court’s charge in which it
used the phrase “personally or by acting in concert” with respect to
the attenpted nurder count, even though the indictnent used only the
phrase “acting in concert” in that count. It is well settled that
“[t]here is no distinction between liability as a principal and
crimnal culpability as an accessory and the status for which the
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defendant is convicted has no bearing upon the theory of the
prosecution” (People v Duncan, 46 NY2d 74, 79-80 [1978], rearg denied
46 NY2d 940 [1979], cert denied 442 US 910 [1979], rearg dism ssed 56
NY2d 646 [1982]). Furthernore, “[a]n indictnment chargi ng a defendant
as a principal is not unlawfully anended by the adm ssion of proof and
instruction to the jury that a defendant is additionally charged with
acting-in-concert to conmt the sane crinme” (People v Rivera, 84 Nyad
766, 769 [1995]), and the sane is true where, as here, the defendant
is originally charged only as an acconplice. Thus, we concl ude that
def ense counsel was not ineffective inasnuch as “ ‘the jury was
properly instructed concerning both theories based upon the evidence
adduced at trial’ ” (People v Young, 55 AD3d 1234, 1235 [4th Dept
2008], lv denied 11 NY3d 901 [2008]).

Contrary to defendant’s further contention, the sentence is not
unduly harsh or severe. Finally, we note that the certificate of
conviction in the stipulated record on appeal incorrectly recites that
defendant is a second felony of fender and that a 12-year order of
protection was issued. The certificate of conviction therefore nust
be anmended to renove any reference thereto (see generally People v
Young, 74 AD3d 1864, 1865 [4th Dept 2010], |v denied 15 NY3d 811
[ 2010]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a judgnment of the Suprenme Court, Erie County
(Christopher J. Burns, J.), rendered April 23, 2015. The judgnent
convi cted defendant, upon a jury verdict, of robbery in the second
degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict, of robbery in the second degree (Penal Law
§ 160.10 [1]). Contrary to defendant’s contention, the People
conplied with their obligation to be ready for trial within six nonths
of the commencenent of the crimnal action (see CPL 30.30 [1] [a]).
The Peopl e concede a 154-day prereadi ness delay, and we agree with the
Peopl e that there was no postreadi ness delay. Defendant’s chall enge
to the tinme period fromApril 4, 2014 to June 10, 2014 is raised for
the first tine on appeal and thus is not preserved for our review, and
we decline to exercise our power to review it as a matter of
discretion in the interest of justice (see People v Rivera, 223 AD2d
476, 476 [1lst Dept 1996], |v denied 88 Ny2d 852 [1996]). The period
of alleged postreadi ness delay from June 10, 2014 to Septenber 2, 2014
is not chargeable to the Peopl e because the Peopl e exercised due
diligence in securing defendant’s return to Erie County as soon as
practicable once he was | ocated in Texas (see CPL 30.30 [4] [e]). The
record therefore establishes that “the total period of time chargeable
to the People is |less than six nonths” (People v Hewitt, 144 AD3d
1607, 1608 [4th Dept 2016], |v denied 28 NY3d 1185 [2017] [i nternal
guotation marks omtted]).

Contrary to defendant’s contention, Suprene Court did not abuse
its discretion in denying his three notions for a mstrial. “ ‘The
deci sion whether to declare a mstrial necessarily rests in the broad
di scretion of the trial court, which is best situated to consider al



- 2- 55
KA 15-01386

the circunstances, and its determnation is entitled to great weight
on appeal’ ” (People v Smth, 143 AD3d 1005, 1005 [2d Dept 2016], Iv
deni ed 28 NY3d 1189 [2017]).

Finally, viewing the evidence in light of the elenments of the
crine as charged to the jury (see People v Danielson, 9 NY3d 342, 349
[ 2007] ), we conclude that the verdict is not against the weight of the
evi dence (see generally People v Bl eakl ey, 69 Ny2d 490, 495 [1987]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprene Court, Erie County (Tracey A
Bannister, J.), entered July 27, 2017. The order, inter alia, denied
the notion of defendants to dismiss the conplaint and granted the
cross notion of plaintiff to conpel discovery.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the cross notion is
denied, the notion is granted, the conplaint is dismssed, and in the
exercise of discretion plaintiff is granted | eave to repl ead.

Menorandum Plaintiff comenced this defamati on action seeking
damages based on all egations that defendants nade fal se accusations
that plaintiff engaged in “nonetary waste, abuse and crimnal actions

in his deploynment of manpower” in his role as the H ghway
Superi nt endent of the Town of Cheektowaga. Defendants noved to
di smi ss the conplaint pursuant to CPLR 3016 (a), and plaintiff cross-
noved to conpel discovery. Defendants appeal from an order that
denied their notion, granted the cross notion, and directed plaintiff
to file an anended conplaint within 60 days of receiving discovery
from def endant s.

We concl ude that Suprenme Court erred in denying defendants’
notion. Plaintiff did not set forth in the conplaint “the particul ar
wor ds conpl ai ned of,” as required by CPLR 3016 (a), and the conpl aint
did not “state the ‘tine, place, and manner of the allegedly false
statenents and to whom such statenments were nmade’ ” (Nesathurai v
University at Buffalo, State Univ. of N Y., 23 AD3d 1070, 1072 [4th
Dept 2005]; see Keeler v @l axy Comruni cations, LP, 39 AD3d 1202, 1203
[4th Dept 2007]).
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We al so conclude that the court erred in granting plaintiff’s
cross notion inasnmuch as “he may not use di scovery—either pre-action
or pretrial—+to renmedy the defects in his pleading” (Winstein v Cty
of New York, 103 AD3d 517, 517-518 [1lst Dept 2013]; see Naderi v North
Shore-Long Is. Jewi sh Health Sys., 135 AD3d 619, 620 [1st Dept 2016]).
Nevert hel ess, because there nay be a basis for a defamati on cause of
action agai nst defendants, we grant plaintiff |leave to replead in the
exerci se of our discretion (see Keeler, 39 AD3d at 1203).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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Appeal froma judgnent of the Suprene Court, Mnroe County (Gai
Donofrio, J.), rendered Septenber 13, 2013. The judgnment convicted
def endant, upon a jury verdict, of attenpted assault in the first
degree, crimnal possession of a weapon in the third degree and
crim nal possession of a weapon in the second degree (two counts).

It is hereby ORDERED that the judgnent so appealed fromis
unani mously reversed as a matter of discretion in the interest of
justice and on the law and a new trial is granted on counts two
t hrough five of the indictnent.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict, of one count each of attenpted assault in the
first degree (Penal Law 88 110.00, 120.10 [1]) and crimnal possession
of a weapon in the third degree (8 265.02 [1]), and two counts of
crimnal possession of a weapon in the second degree (8 265.03 [1]

[b]; [3]). The prosecution arose froman alleged incident in which
defendant, while in a vehicle located in a conveni ence store parking
lot, fired gunshots at a vehicle being driven by defendant’s estranged
wife. Prior to trial, defendant’s first counsel was in possession of
the nmulti-canmera surveillance video fromthe conveni ence store at the
i ntersection where the shooting occurred, but was unable to play it.

It is undisputed that, after defendant was assi gned new counsel, that
attorney also had difficulty playing the video on a conputer and was
able to view the video only at a certain |location wth assistance.

Def ense counsel had his investigator record portions of the video on
an iPad, i.e., footage of vehicles outside of the store in the parking
| ot, which were the only portions that defense counsel thought were
rel evant based upon the allegations. Defense counsel did not viewthe
video from caneras inside the store. Defense counsel showed the
recorded portions of the video to defendant in jail, but those
portions did not include video frominside the store.
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The evidence at trial established that the estranged wi fe nade a
911 call approximately one hour after the shooting in which she
reported that she was driving down a street in a green Lexus with the
t hen-four-year-old son of the estranged wi fe and defendant, and that
she was approaching the intersection where the conveni ence store was
| ocat ed when defendant fired gunshots froma vehicle in the
conveni ence store parking lot. During the intervening hour before the
911 call, the estranged wife had made a significant nunber of phone
calls, including to her divorce attorney. The estranged w fe
testified regarding the route that she took to the intersection and
descri bed seeing defendant firing a gun at her.

Al t hough the surveillance video had been admitted in evidence
during the People s case-in-chief, it was not played in court until
summat i ons. Upon wat ching the video played during the prosecutor’s
sumat i on, including canera angles frominside the store, defendant
recogni zed the estranged wife as the woman purchasing itens and then
exiting the convenience store parking lot with two children in a
bl uei sh-gray Nissan, which was different fromthe green Lexus that the
estranged wi fe was supposedly driving when the shooting occurred at
the intersection less than two mnutes later. Thus, the video
evi dence depicted the estranged wife | eaving the conveni ence store
parking lot in a vehicle with two children even though the
prosecution’s theory at trial, as supported by the estranged wife's
testinmony, was that the estranged wife arrived at the scene | ess than
two mnutes |ater, approaching the intersection on a different street
fromthe opposite direction in a different vehicle, with just the son
in the back seat.

Fol | owi ng summati ons, defendant noved to reopen the proof to re-
call the estranged wife for further cross-exam nation about the video
evi dence. Defendant argued, anong other things, that it would be
difficult for himto receive a fair trial when he was unable to access
the video before trial and saw the video depicting the estranged w fe
for the first time during summtions, and the video clearly
contradicted the estranged wife's allegations upon which he was bei ng
prosecuted. Suprene Court deni ed defendant’s notion to reopen the
proof on the ground that defense counsel had the video in his
possession for several nonths and “[i]t was incunbent on the defense
to notify the prosecutor that he was not able to access all of the
frames of the disk.” On appeal, defendant contends, and the People
concede, that reversal is required because the court abused its
di scretion in denying defendant’s notion to reopen the proof and
def endant was deni ed neani ngful representation. W agree.

Wth respect to reopening the proof, although CPL 260. 30 sets

forth the sequence of a trial by jury, “[t]he statutory franework

: is not arigid one and t he common-1 aw power of the trial court
to alter the order of proof ‘in its discretion and in furtherance of
justice’ remains at least up to the tine the case is submtted to the
jury” (People v Osen, 34 Ny2d 349, 353 [1974]; see People v Wi pple,
97 Ny2d 1, 6 [2001]). Thus, the decision to permt a party to reopen
the case, at least prior to its submssion to the jury, lies within
the discretion of the trial court (see Wipple, 97 NY2d at 6, 8;
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Peopl e v Ventura, 35 Ny2d 654, 655 [1974]; O sen, 34 NY2d at 353;
People v Hollis, 255 AD2d 615, 616 [3d Dept 1998], |v denied 92 Ny2d
1033 [1998]; People v Saddler, 219 AD2d 796, 796 [4th Dept 1995], Iv
deni ed 88 Ny2d 853 [1996]). A trial court’s discretion to preclude
evi dence i s nonethel ess “circunscri bed by the defendant’s
constitutional rights to present a defense and confront his [or her]
accusers” (People v Hudy, 73 Ny2d 40, 57 [1988], abrogated on other
grounds by Carnell v Texas, 529 US 513 [2000]), because “[a] defendant
al ways has the constitutional right to present a conplete defense”
(Peopl e v Spencer, 20 NY3d 954, 956 [2012] [internal quotation marks
omtted]; see Crane v Kentucky, 476 US 683, 690 [1986]) and “to put
before a jury evidence that m ght influence the determ nation of
guilt” (Pennsylvania v Ritchie, 480 US 39, 56 [1987]; see People v
Jovanovi c, 263 AD2d 182, 183-184 [1st Dept 1999], appeal dism ssed 95
NY2d 846 [2000], rearg denied 95 Ny2d 888 [2000]; see generally People
v McLeod, 122 AD3d 16, 19 [1lst Dept 2014]).

Here, defendant’s argunents in support of his notion to reopen
the proof inplicated the constitutional aspects of his contention
rai sed on appeal, i.e., that reopening the proof was necessary to
afford hima fair trial and his right to present a defense to the
al | egati ons upon whi ch he was being prosecuted. To the extent that
defendant did not preserve the constitutional aspects of his
contention for our review by failing to raise themsufficiently before
the trial court (see People v Lane, 7 Ny3d 888, 889 [2006]; People v
Paul k, 107 AD3d 1413, 1415 [4th Dept 2013], |v denied 21 Ny3d 1076
[ 2013], reconsideration denied 22 NY3d 1157 [2014]), we exercise our
power to review those aspects of his contention as a matter of
discretion in the interest of justice (see CPL 470.15 [6] [a]).

As defendant correctly contends, defense counsel set forth a
proffer of material evidence that was directly relevant to the issue
whet her the all eged victimand sole eyew tness had fabricated her
story or was even at the scene at the tinme of the alleged shooting
i ncident (see People v Desire, 113 AD2d 952, 952 [2d Dept 1985]).
| nasmuch as the video depicted a wonman identified by defendant as the
estranged wife purchasing itens and then |leaving the store with two
children in a vehicle different fromthe one that she supposedly
occupied with just one child at the tine of the shooting | ess than two
mnutes later, we agree with defendant that the video provided strong
proof that the estranged wife was not at the intersection in a green
Lexus at the tine of the shooting. Although it is undisputed that
def ense counsel could have, with the exercise of due diligence, viewed
the video in its entirety and reviewed it wth defendant pursuant to
his pretrial requests (see People v Frieson, 103 AD2d 1009, 1009 [4th
Dept 1984]), the court erred in failing to recogni ze defendant’s
constitutional right to present a conplete defense and confront his
accuser with evidence that, under these circunstances, would certainly
influence the jury's determnation of guilt (see generally People v
Bur ke, 176 AD2d 1000, 1001 [3d Dept 1991]; People v Haram , 93 AD2d
867, 867-868 [2d Dept 1983]). Inasnmuch as the evidence of defendant’s
guilt is not overwhel m ng, the People cannot neet their burden of
show ng that the error is harm ess beyond a reasonabl e doubt (see
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People v Crimm ns, 36 Ny2d 230, 237 [1975]; Burke, 176 AD2d at 1001;
Haram , 93 AD2d at 868). Defendant is thus entitled to a new trial on
t hat ground.

We further agree with defendant and the People that defendant is
entitled to a newtrial on the separate ground that defense counsel’s
failure to secure a working copy of the video and to review the video
inits entirety with defendant prior to trial deprived himof
meani ngf ul representation under the circunstances of this case. The
record establishes that defense counsel, through a | ack of due
diligence, failed to obtain a reviewable copy of the video prior to
trial, did not review the footage other than the views of the parking
lot, and did not review the various canera angles in their entirety
wi th defendant, despite defendant’s pretrial insistence that the video
be provided to him Defendant established that those failures
conpromi sed his right to a fair trial because the video
significantly—+f not entirely—danderm ned the prosecution s theory by
calling into doubt the estranged wife's veracity and the physica
possibility of her account given the actions and travel distance
necessary for her to have returned to the scene in a different vehicle
with one less child, froma different direction, in |less than two
m nutes. The record thus establishes that defendant was denied
ef fective assistance of counsel (see People v Canales, 110 AD3d 731,
732-735 [2d Dept 2013]; People v Cyrus, 48 AD3d 150, 154 [1st Dept
2007], |lv denied 10 NY3d 763 [2008]).

Finally, the jury acquitted defendant of the first count in the
i ndi ctrment, charging attenpted nurder in the second degree (Penal Law
88 110.00, 125.25 [1]), and, w thout addressing the propriety of the
court’s acquit-first instruction with respect to the charges at issue,
we note that the jury disregarded the instruction and rendered a
verdict of not guilty on the sixth count in the indictnent, charging
reckl ess endangernent in the first degree (8 120.25; see CPL 1.20
[12]; cf. Matter of Suarez v Byrne, 10 NY3d 523, 537 [2008], rearg
denied 11 NY3d 753 [2008]; People v Charles, 78 NY2d 1044, 1047
[1991]). Inasnuch as double jeopardy bars retrial on both of those
counts, we grant a new trial on counts two through five of the
indictment only. In light of our determ nation, we do not address
def endant’ s renai ni ng contenti on.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprene Court, Oneida County (Erin P
Gll, J.), entered April 12, 2017. The order, inter alia, granted
that part of the notion of defendant Janmes S. Weel er for sunmary
j udgnent di sm ssing the conpl aint against himand di sm ssed the
conpl aint “as against all defendants.”

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the | aw by denying the notion and reinstating
the conplaint, and by granting the cross notion in part and awardi ng
plaintiff judgnent against defendant M dstate Foam and Equi pnent, I nc.
in the amount of $145,858.74 together with interest at the rate of
5. 25% comenci ng Novenber 17, 2014, plus costs and attorneys’ fees,
and dism ssing the 2nd, 3rd, and 5th through 11th affirmative defenses
and all counterclains of defendant Janes S. \Weeler, and as nodified
the order is affirmed wi thout costs, and the matter is remtted to
Suprene Court, Oneida County, to determ ne the anount of costs and
attorneys’ fees in accordance with the followi ng nenorandum In this
action, plaintiff seeks to recover on a July 1, 2011 prom ssory note
evi denci ng a $145,000 | oan to defendant M dstate Foam and Equi pnent,
Inc. (corporation). Plaintiff comenced this action against the
corporation and its president, defendant Janes S. Weel er, seeking to
hol d Wheel er |iable under two guaranties, dated August 12, 2010 and
February 18, 2011. According to the guaranties, \Weeler personally
guaranteed “all . . . indebtedness” of the corporation to plaintiff
and wai ved any defenses. The note and guaranties contain what appears
to be Weeler’ s signature.

Wheel er noved for summary judgnent dism ssing the conpl aint
agai nst himand for judgment on his third counterclaim seeking
sanctions based on plaintiff’s alleged frivol ous conduct, and
plaintiff cross-noved for, inter alia, a default judgnent against the
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corporation and for judgnment against defendants in the anobunt sought
in the conplaint. W agree with plaintiff that Suprene Court erred in
granting that part of Weeler’'s notion for sunmary judgnment di sm ssing
t he conpl ai nt against himand in dism ssing the conplaint “as agai nst
all defendants” on the ground that the note was void ab initio. In
support of his notion, Weeler submtted, inter alia, the transcript
of a guilty plea proceeding in a crimnal action. At that proceeding,
Wheel er’ s business partner admtted that he forged Weeler’s signature
on the note. The forgery occurred in Weeler’s presence after \Weel er
refused to sign the note hinself. Weeler’'s partner admtted that the
pur pose of the | oan was to pay off prior |oans and to provi de working
capital for the corporation. Weeler also submtted his own affidavit
denying that he signed the subject note and corroborating key portions
of the plea proceeding. Weeler averred that the guaranties were
forged, that he | acked know edge of themuntil this action was
commenced, and that he had not been involved in the corporation since
May 2010.

I n opposition to the notion, plaintiff submtted | oan docunents
establishing that the proceeds of the subject |oan were used to pay
off an internediate | oan, and the proceeds of the intermnedi ate | oan
had been used to pay off an earlier loan that plaintiff nade to
Wheel er individually. A letter to Weeler, dated August 11, 2010,
indicated that plaintiff would “require [his] unlimted and conti nui ng
personal guaranty” in connection with the internediate |oan. Another
| etter addressed to Wheel er, dated August 20, 2010, confirnmed paynent
in full of Wheeler’'s personal loan. Additionally, plaintiff submtted
a corporate authorization resolution that Weel er executed in QOctober
2011 on the corporation’s behal f.

On a notion for sunmmary judgnent, the noving party has the burden
of establishing his or her entitlenent to judgnment as a matter of |aw
(see Friends of Animals v Associated Fur Mrs., 46 Ny2d 1065, 1067
[1979]). Here, although Wheel er submitted evidence that the note was
forged, he failed to establish as a matter of law that it was void ab
initio. It is well established that a forged instrunment may be
ratified where “the principal retains the benefit of an unauthorized
transaction with know edge of the material facts” (Standard Funding
Corp. v Lewitt, 89 NY2d 546, 552 [1997]; see Cashel v Cashel, 15 NY3d
794, 796 [2010]). The evidence submitted in support of the notion
cont ai ned sworn statenents of Wheel er and his business partner
establishing that the proceeds of the | oan were used to provide the
corporation with capital and that its president, \Weeler, knew that
hi s signature had been forged on the docunents authorizing the |oan.
Weel er, however, never attenpted to return the proceeds of the |oan,
and the | oan “cannot now be repudiated” (Skilled Invs., Inc. v Bank
Julius Baer & Co., Ltd., 62 AD3d 424, 425 [1lst Dept 2009], Iv
di sm ssed 13 NY3d 934 [2010]). Thus, Weeler’s own subm ssions raised
i ssues of fact whether he ratified the forged note (see Cashel, 15
NY3d at 796).

Neverthel ess, even if the note was ratified, Wweeler is not
personally liable if his signature on the guaranties was forged and he
| acked knowl edge of the guaranties’ existence, thus rendering the
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guaranties void ab initio (see generally Olosky v Enpire Sec. Sys.,
230 AD2d 401, 403 [3d Dept 1997]). Even assum ng, arguendo, that
Weel er established as a matter of |aw that the guaranties were
forged, we conclude that plaintiff raised i ssues of fact whether he
had knowl edge of the guaranties and thus whether he ratified them (see
general ly Standard Funding Corp., 89 NY2d at 552). Mre particularly,
the August 11, 2010 letter to Weeler stated that his continuing
personal guaranty was required in return for the corporate |oan that
was used to pay off his individual |oan. Thus, the court should have
deni ed that part of Weeler’s notion for summary judgnent dism ssing

t he conpl ai nt against him and we therefore nodify the order by
denying that part of the notion and reinstating the conpl ai nt agai nst
him Inasnuch as there are issues of fact, however, we reject
plaintiff’s contention that the court should have granted that part of
its cross notion seeking summary judgment on its conpl ai nt agai nst
Wheel er (see generally Zuckerman v City of New York, 49 Ny2d 557, 562
[ 1980]) .

Plaintiff further contends that the court erred in denying that
part of its cross notion seeking sunmmary judgment di sm ssing Weeler’s
affirmati ve defenses. W agree in part. The court should have
di smissed his 2nd, 3rd, and 5th through 11th affirmative defenses
i nasmuch as plaintiff established that those defenses “were w thout
nmerit or nerely duplicative,” and, in opposition, Wweeler failed to
rai se an issue of fact (Em grant Bank v Myers, 147 AD3d 1027, 1028 [2d
Dept 2017]).

Plaintiff also contends that the court erred in denying that part
of its cross notion seeking summary judgnent di sm ssing Weeler’s
counterclainms. W agree, and we further nodify the order accordingly.
The first counterclaim alleging abuse of process, should have been
di sm ssed because plaintiff established that it “did not use process
‘“in a perverted manner to obtain a collateral objective’ ” (Liss v
Forte, 96 AD3d 1592, 1593 [4th Dept 2012], quoting Curiano v Suozzi,
63 Ny2d 113, 116 [1984]), and Wheeler failed to raise an issue of fact
(see generally Zuckerman, 49 Ny2d at 562). The second counterclaim
all eged that plaintiff negligently hired, supervised, or retained the
| oan officer who conspired with Wheel er’s business partner to arrange
for the loans. That counterclai mshould have been di sm ssed because
plaintiff established that it did not know, nor should it have known,
about its loan officer’s nmalfeasance until January 2015, and plaintiff
termnated the |l oan officer’s enploynent only days later as a
consequence (see generally Jackson v New York Univ. Downtown Hosp., 69
AD3d 801, 801 [2d Dept 2010]), and Wheeler failed to raise an issue of
fact (see generally Zuckerman, 49 Ny2d at 562). The third
counterclaim seeking sanctions for alleged frivol ous conduct, should
have been di sm ssed because New York does not recognize a separate
cause of action or counterclai mseeking the inmposition of sanctions
(see Young v Crosby, 87 AD3d 1308, 1309 [4th Dept 2011]).

In addition, we agree with plaintiff in any event that, to the
extent that Weel er sought sanctions, albeit in the inproper formof a
counterclaim the court abused its discretion in awardi ng Weel er
costs and attorneys’ fees pursuant to 22 NYCRR 130-1.1 (c) based on
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plaintiff’s alleged frivolous conduct. W therefore further nodify
the order accordingly. “[Clonduct is frivolous if: (1) it is
conpletely without nerit in |aw and cannot be supported by a
reasonabl e argunment for an extension, nodification or reversal of
existing law, (2) it is undertaken primarily to delay or prolong the
resolution of the litigation, or to harass or maliciously injure
another; or (3) it asserts material factual statenents that are false”
(id.). In awarding costs or attorneys’ fees based on frivol ous
conduct, the court nust issue “a witten decision setting forth the
conduct on which the award or inposition is based, the reasons why the
court found the conduct to be frivol ous, and the reasons why the court
found the anmount awarded or inposed to be appropriate” (22 NYCRR
130-1.2). Here, the court stated only that plaintiff knew at the tine
the action was commenced that the note was forged and did not explain
why it found that conduct to be frivolous. The award nust be vacated
for that reason al one (see Gordon Goup Invs., LLC v Kugler, 127 AD3d
592, 595 [1st Dept 2015]). Furthernore, we conclude that the court’s
omssion is particularly troubling because we cannot perceive how
plaintiff’s conduct could be deened frivolous. The action arguably
has nmerit and “does not approach the type of groundless litigation
envi sioned by the rule” (Matter of Bozer v Higgins, 204 AD2d 979, 980
[4th Dept 1994]). It was undertaken to recover on an outstandi ng
debt, and Weel er has not alleged that plaintiff nade fal se

st at enent s.

Finally, we agree with plaintiff that the court abused its
di scretion in sua sponte dism ssing the conplaint against the
corporation and in denying that part of plaintiff’s cross notion
seeking a default judgnent against the corporation based on its
failure to appear (see CPLR 3215 [a]). W therefore further nodify
the order by reinstating the conplaint against the corporation and
granting judgnment in favor of plaintiff against the corporation in the
amount of $145, 858. 74, together with interest at the contract rate of
5. 25% comenci ng Novenber 17, 2014, the date of default, and
reasonabl e costs and attorneys’ fees, and we remt the matter to
Suprene Court for a determ nation of those costs and attorneys’ fees.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a judgnment of the Suprene Court, Monroe County (Al ex
R Renzi, J.), rendered May 14, 2014. The judgnent convicted
def endant, upon a jury verdict, of nurder in the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously affirmed.

Menor andum  Def endant appeals from a judgnent convicting him
upon a jury verdict of nmurder in the second degree (Penal Law § 125.25
[1]). The charge arose froman incident in 2007 in which defendant
al l egedly beat and strangled his fornmer neighbor. Firefighters
di scovered the victinms body in her snoldering, snoke-filled apartnent
on Merchants Road in Rochester. An autopsy revealed that she died of
asphyxial and blunt force injuries to her head and neck shortly before
the fire. Anignitable liquid was found to be present on the victinis
cl ot hi ng and bedding, and fire investigators concluded that soneone
had intentionally set fire to her bed. Defendant was questi oned by
the police during the early stages of the investigation and, about 10
days after the nurder, defendant told the investigators that he had
been wat ching a Yankees versus Red Sox game on television at his
wi fe's apartnment on Brooks Avenue on the night of the victims death,
April 20, 2007. Defendant said that he left the apartnent only once
that day to go to the corner store before the gane started, and
surveillance video fromhis wife s apartnent buil ding showed def endant
| eaving the building through the west door at about 6:15 p.m or 6:30
p.m, and returning about 15 or 20 mnutes later with a shoppi ng bag
in his hand. The 911 report of the fire at the victins apartnent was
pl aced at 7:43 p.m, and defendant did not reappear on the
surveillance video at any tinme between 6:50 p.m and 9:00 p.m Thus,
the surveillance footage appeared to corroborate defendant’s alibi.
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The investigation went cold until 2012, when a Conbi ned DNA | ndex
System (CODI S) database “hit” |inked defendant’s DNA profile to DNA
mat eri al that had been collected fromunder the victinmis fingernails
on her right hand during her autopsy. Defendant was incarcerated on
an unrelated matter at that tine, and the investigators obtained a
sanpl e of his DNA for conparison. Further analysis by a forensic
bi ol ogi st at the Monroe County Crinme Laboratory confirmed not only
t hat defendant could not be excluded as a contributor to the DNA that
was under the victims fingernails, but also that “the probability of
random y sel ecting an unrel ated individual who could be a contri butor
to the m xture obtained under the fingernail clippings of the right
hand of [the victin] was less than 1 in 59.4 mllion.”

Def endant and his wfe had |ived next door to the victimfrom
2002 to 2005 in the apartnent building on Merchants Road where the
victimdied. Defendant, his wife, and the victi mwere nei ghbors and
friends until 2005, when the victimw tnessed a donestic altercation
bet ween the couple and intervened. The victimcalled the police, and
def endant was arrested and prohibited from having contact with his
wi fe. Defendant was on parole at the time, and the donmestic viol ence
i nci dent was subsequently proved to be a violation of defendant’s
parole. As a consequence, defendant was incarcerated for 15 nonths.
At defendant’s trial on the nurder charge herein, defendant’s ex-w fe
testified that defendant blamed the victimfor his incarceration after
the 2005 incident. |In addition, a jailhouse informant testified that
def endant made various adm ssions to him including that, after
def endant returned to Rochester, he went to see a wonman in an
apartnent buil ding where he and his wife used to |ive, that he had
choked the woman after she scratched him and that he “burned up the
bed” in an effort to cover up the evidence.

W reject defendant’s contention that he was deprived of a fair
trial by the cunul ative effect of several alleged evidentiary errors
made by Supreme Court. First, the court properly exercised its
discretion in admtting testinmony that the victimhad intervened in a
domestic incident involving defendant and his wife in 2005 that
resulted in defendant’s parole violation and incarceration. That
evi dence was inextricably interwoven with the material facts of the
case and relevant to denonstrate defendant’s notive (see People v Ray,
63 AD3d 1705, 1706 [4th Dept 2009], I|v denied 13 NY3d 838 [2009]), and
the court did not abuse its discretion in determning that the
“probative value [of the evidence adm tted] exceed[ed] the potentia
for prejudice resulting to the defendant” (People v Alvino, 71 Ny2ad
233, 242 [1987]; see generally People v Pryor, 48 AD3d 1217, 1217-1218
[4th Dept 2008], Iv denied 10 NYy3d 868 [2008]). The court mnim zed
the potential for prejudice to defendant by prohibiting the People
fromeliciting testinony that defendant hit and choked his wi fe during
t he donestic incident, by precluding testinony concerning the nature
of the underlying crinme for which defendant was on parole, and by
giving pronpt limting instructions to the jury (see People v Harris,
147 AD3d 1328, 1330 [4th Dept 2017]).

Second, the court properly exercised its discretion in admtting
evi dence that, in 2007, defendant exited his wife' s apartnent through
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a wndowto avoid a parole officer. Contrary to defendant’s
contention, no other |ogical conclusion can reasonably be drawn from
the facts, and the evidence is relevant and probative of a materia
issue in the case, i.e., defendant’s manner of ingress and egress at
his wife’'s apartnent. Surveillance video fromthe night of the nurder
appears to corroborate defendant’s alibi that he was inside his wife's
apartnment on Brooks Avenue. A jailhouse informant testified, however,
t hat defendant told himthat he snuck in and out of his wife's
apartnent through her front and back w ndows, and that he avoi ded the
security cameras by passing through two “blind spots” that he had
identified. The informant further testified that defendant told him
that he went into his wife’s apartnent in the view of the security
caneras before he commtted the crinme, and then he left the apartnent
t hrough a blind spot and conmtted the crinme. Under the circunstances
presented here, we conclude that the court did not abuse its

di scretion in admtting the above evidence (see generally People v
Barnes, 109 AD2d 179, 183-186 [4th Dept 1985]).

Third, the court did not abuse its discretion in admtting, with
a pronpt limting instruction, testinony fromthe victinis
granddaughter that, shortly before the victinms death, the victimtold
her granddaughter that defendant had stopped by her apartnment and that
she was afraid that he would return. Inasmuch as evidence introduced
prior to the admi ssion of that testinony established that defendant
was aware of the victim s unwelcom ng state of mnd toward him and
because the victinms statenents did not refer to any threats or bad
acts by defendant (cf. People v Meadow, 140 AD3d 1596, 1598-1599 [4th
Dept 2016], |v denied 28 NY3d 933 [2016]), we conclude that the
testinmony of the victims granddaughter was properly admtted under
the state of m nd exception to the hearsay rule (see People v Wasi uk,
32 AD3d 674, 679 [3d Dept 2006], Iv dismssed 7 NY3d 871 [2006]; see
al so People v Kines, 37 AD3d 1, 17-18 [1st Dept 2006], Iv denied 8
NY3d 881 [2007], reconsideration denied 9 NY3d 846 [2007]).
Defendant’s ex-wife testified that, after the donestic incident in
2005, the victim“disliked” defendant, and defendant “blamed the
victimfor everything.” Al though she did not know defendant to have a
friendship with the victimin 2007, defendant’s ex-wife testified that
def endant stopped by the victims apartnment tw ce during the nonth
preceding the victinms death. Defendant said he “was going down to
the old apartnment building” to “say hi to [the victin]” in March 2007.
Shortly thereafter, defendant and his wife visited the victimat her
apartnent and invited her to join themfor lunch. Defendant’s ex-w fe
testified that, upon seeing defendant, the victimsaid she could not
go and shut the door. The evidence denonstrated that defendant knew
that he had not reestablished a positive relationship with the victim
after the donmestic incident in 2005, and he was aware of the victims
unwel coming state of mnd toward him Contrary to the defense theory
t hat defendant and the victimhad an am cabl e and even sexua
relationship prior to the victinis death, the evidence established
t hat defendant was aware that the victimdid not want himto visit her
apart ment .

In addition, we conclude that the court mnimzed the potentia
for prejudice to defendant by instructing the jury that the victins
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statenents to her granddaughter were not to be considered for their
truth, but only as proof of the victims general state of m nd of not
wanting defendant to visit her, regardless of whether he actually
visited or intended to do so (see People v Reynoso, 73 Ny2d 816, 819
[1988]). In any event, inasmuch as there is overwhel m ng proof of
defendant’s guilt and there is no significant probability that

def endant ot herwi se woul d have been acquitted, we further conclude
that any error in admtting the testinony of the victins
granddaughter’s is harm ess (see People v WIllianms, 25 NY3d 185, 194
[ 2015] ; People v Smth, 289 AD2d 960, 961 [4th Dept 2001], |v denied
97 NY2d 761 [2002]; see generally People v Crinmm ns, 36 Ny2d 230, 241-
242 [1975]).

Fourth, the court did not abuse its discretion in admtting in
evi dence a portion of a telephone call recorded in jail. During the
call, defendant described a distinctive and uni que nodus operandi that
was sufficiently simlar to the manner in which the instant crinme was
commtted. On the recording, defendant discussed evading surveillance
caneras and using fire as a weapon, and such di scussion is probative
of his identity as the perpetrator (see People v Frederick, 152 AD3d
1242, 1242-1243 [4th Dept 2017]). The portion of the tel ephone cal
played to the jury is nore probative than prejudicial (see People v
Mat t hews, 142 AD3d 1354, 1355 [4th Dept 2016], |v denied 28 NY3d 1125
[2016]), and “ ‘the court’s limting instruction mnimzed any
prejudice to defendant’ ” (Frederick, 152 AD3d at 1243).

View ng the evidence in light of the elenents of the crine as
charged to the jury (see People v Danielson, 9 NY3d 342, 349 [2007]),
we reject defendant’s further contention that the verdict is against
t he wei ght of the evidence (see People v Jackson, 66 AD3d 1415, 1416
[4th Dept 2009]; see generally People v Bl eakley, 69 Ny2d 490, 495
[1987]). We note that issues of credibility and the weight to be
accorded to the evidence are primarily for the jury's determ nation
(see People v Wtherspoon, 66 AD3d 1456, 1457 [4th Dept 2009], Iv
deni ed 13 Ny3d 942 [2010]), and we see no basis for disturbing the
jury’'s determnations in this case.

We reject defendant’s further contention that the court erred in
refusing to suppress his statenents to the police and his DNA sanpl e
on the ground that he was unlawfully subjected to custodi al
interrogation while incarcerated on an unrelated matter. Contrary to
defendant’s contention, the recording of the investigators’ interview
wi th defendant at the prison supports the court’s determ nation that
the neeting was brief and nonaccusatory in nature. Defendant nmet with
the investigators in a |arge, open room and agreed to speak with them
about the “cold case.” There were no threats or prom ses nade by the
i nvestigators to induce or coerce defendant, and defendant voluntarily
agreed to provide a sanple of his DNA to the investigators upon their
request. There was no “added constraint” that would have | ed
defendant to believe that some other restriction had been placed on
hi m “over and above that of ordinary confinenment in a correctiona
facility” (People v Jackson, 141 AD3d 1095, 1096 [4th Dept 2016], |v
deni ed 28 NY3d 1146 [2017] [internal quotation marks omtted]; see
generally People v Alls, 83 NY2d 94, 100 [1993], cert denied 511 US
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1090 [1994]).

We further conclude that the court did not err in denying
defendant’ s request for an unredacted copy of a police incident
report. The court conducted an in canmera review of the report and
determ ned that disclosure to defendant of the information that had
been redacted from defendant’s copy was unwarrant ed because the
information was not relevant to the case (see generally CPL 240. 20
[1]; Matter of Brown v Grosso, 285 AD2d 642, 644 [2d Dept 2001], Iv
deni ed 97 Ny2d 605 [2001]).

Def endant contends in his pro se supplenental brief that he was
deprived of effective assistance of counsel because his attorney
failed to object to the prosecutor’s characterization of the DNA
evi dence during summation. In particular, defendant contends that the
prosecutor erroneously stated on summati on that the DNA found under
the victims fingernails was in fact defendant’s, in contrast to the
testimony of the forensic biologist, who testified only that defendant
could not be excluded as a source of the DNA. G ven the forensic
bi ol ogist’s testinony concerning the extrenely high odds of randomy
sel ecting an unrel ated individual who could be a contributor to the
m xture found under the victinms fingernail clippings, we concl ude
that the prosecutor’s statenments on sunmmation were “fair coment on
t he evi dence” (People v Speaks, 28 NY3d 990, 992 [2016]). Even
assum ng, arguendo, that the prosecutor’s comments on the DNA evi dence
found under the victims fingernails could be considered a
m scharacterization of the forensic biologist’s testinony, we concl ude
t hat defense counsel’s failure to object did not anpbunt to ineffective
assi stance of counsel (see People v Smth, 150 AD3d 1664, 1667 [4th
Dept 2017]; see also People v Ranmsaran, 29 Ny3d 1070, 1071 [2017]).

Def endant’ s own testinony that he had been “having sex” wth the
victimas often as three tinmes per week, and as recently as two days
prior to her death, raised the reasonable possibility that his DNA

m ght have been found on the victim (see People v Wight, 25 Ny3d 769,
783 [2015]; cf. People v Jones, 134 AD3d 1588, 1589 [4th Dept 2015]).
Thus, we reject defendant’s inplicit assertion underlying his

i neffective assistance contention that he was sonehow m sidentified as
t he perpetrator by the use of the DNA evidence. View ng the evidence,
the law and the circunmstances of this case in totality and as of the
time of the representation, we conclude that defendant received

meani ngf ul representation (see generally People v Baldi, 54 Ny2d 137,
147 [1981]).

The remai ning contentions in defendant’s main and pro se
suppl enental briefs are either based on matters outside the record and
are appropriately raised by way of a CPL 440.10 notion (see People v
DeJesus, 110 AD3d 1480, 1482 [4th Dept 2013], |v denied 22 Ny3d 1155
[ 2014] ), or are unpreserved for our review (see People v Jackson, 236
AD2d 628, 629 [2d Dept 1997], |v denied 90 Ny2d 859 [1997]), and we
decline to exercise our power to review any such unpreserved
contentions as a matter of discretion in the interest of justice (see
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CPL 470.15 [6] [a]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order and judgment (one paper) of the Suprene
Court, Erie County (Deborah A. Chines, J.), entered January 30, 2017.
The order and judgnent, insofar as appeal ed from granted the notion
of plaintiff for summary judgnment in lieu of conplaint and entered
judgnment in plaintiff’s favor.

It is hereby ORDERED t hat the order and judgnent insofar as
appeal ed fromis unani nously reversed on the |law w thout costs, the
notion is denied, and the second decretal paragraph is vacated.

Mermorandum  Plaintiff | oaned def endant $90, 000 in connection
with a comrercial real estate project in the Towmn of Amherst, Erie
County. When defendant failed to repay the |l oan in accordance with
the ternms of the corresponding note, plaintiff noved for summary
judgnment in lieu of conplaint pursuant to CPLR 3213. Suprene Court,
inter alia, granted the notion and entered judgnment in plaintiff’s
favor. W reverse the order and judgnment insofar as appeal ed from
deny the notion, and vacate the second decretal paragraph entering
judgment in plaintiff’'s favor. |In accordance with CPLR 3213, “the
nmovi ng and answeri ng papers shall be deened the conplaint and answer,
respectively.”

To prevail on a notion pursuant to CPLR 3213, the plaintiff nust
prove, inter alia, that he or she satisfied all conditions precedent
to commencing the action (see Wodlaurel, Inc. v Wttman, 199 AD2d
497, 498 [2d Dept 1993], citing, inter alia, 1014 Fifth Ave. Realty
Corp. v Manhattan Realty Co., 67 Ny2d 718 [1986]; see al so TD Bank,
N. A v Leroy, 121 AD3d 1256, 1260 n [3d Dept 2014]; see generally
Logan v WIllianmson & Co., 64 AD2d 466, 470 [4th Dept 1978], appeal
di sm ssed 46 Ny2d 996 [1979]). Plaintiff failed to neet that burden
here. The note contains a condition precedent to suit, i.e.,



- 2- 110
CA 17-00704

plaintiff nmust obtain the nortgage | ender’s witten consent before
“commenc[ing] or prosecut[ing] any action or other |egal proceeding

relating to th[e] Note.” Plaintiff’s noving papers, however, do not
establish that he satisfied that condition precedent by obtaining the
| ender’s witten consent. |Indeed, plaintiff’s noving papers ignore

the condition precedent entirely. W therefore agree with defendant
that the court erred in granting the notion (see 1014 Fifth Ave.
Realty Corp., 67 Ny2d at 720-721; Hutchins v Hutchins, 150 AD3d 426,
426 [ 1st Dept 2017], appeal dism ssed 30 Ny3d 929 [2017]; TD Bank,
N. A, 121 AD3d at 1257-1259; Whodl aurel, Inc., 199 AD2d at 498).

W reject plaintiff’s contrary interpretation of the note.
According to plaintiff, the condition precedent is inoperable “unless
and until [he] is notified by the [nortgage | ender] that [defendant]
has defaulted in the paynent of any Mortgage Loan.” That, however, is
not what the note provides. Rather, the note contains a provision
that authorizes plaintiff to “receive” defendant’s paynents on the
note “unless and until [plaintiff] is notified by the [nortgage
| ender] that [defendant] has defaulted in the paynent of any Mrtgage
Loan.” Upon such notification, plaintiff may no | onger “accept or
coll ect” any paynents on the note from defendant; indeed, any paynents
received by plaintiff in derogation of that provision nust be “held in

trust and pronptly delivered to the [lender].” As its plain text
reveal s, the provision upon which plaintiff relies entitles himto
“receive,” i.e., keep, any paynents from defendant unless and until he

is notified of defendant’s default on the nortgage | oan, at which
point he is no longer entitled to “accept or collect” any paynents on
the note fromdefendant. Contrary to plaintiff’s contention, the
provi sion does not qualify or elimnate his separate obligation to
secure the lender’s witten consent before comencing an action on the
not e.

The parties’ remaining contentions are academ c in |ight of our
determ nation

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprenme Court, N agara County (Frank
Caruso, J.), entered May 17, 2017. The order denied plaintiff’s
posttrial notion pursuant to CPLR 4404 (a).

It is hereby ORDERED t hat said appeal is unaninmously disnm ssed
wi t hout costs.

Menorandum Plaintiff comenced this action to recover damages
for injuries that she allegedly sustained when her vehicle collided
with a vehicle owed by defendant Deanna M Nestoros and operated by
def endant Scott A Sloniker. |In appeal No. 1, plaintiff appeals from
an order that denied her posttrial notion pursuant to CPLR 4404 (a) in
whi ch she requested that Suprene Court set aside the verdict and
direct a judgnent in her favor or, alternatively, order a newtrial.
In appeal No. 2, plaintiff appeals froma judgnent entered on the
jury’s verdict of no cause of action. W note at the outset that the
appeal fromthe judgnment in appeal No. 2 brings up for reviewthe
propriety of the order in appeal No. 1, and thus the appeal fromthe
order in appeal No. 1 must be dism ssed (see Smth v Catholic Med.
Ctr. of Brooklyn & Queens, 155 AD2d 435, 435 [2d Dept 1989]).

Plaintiff contends that the court erred in denying that part of
her notion pursuant to CPLR 4401 for a directed verdict on the issue
of causation. W reject that contention. “A jury is not required to
accept an expert’s opinion to the exclusion of the facts and
ci rcunst ances di scl osed by other testinony [ Jor the facts disclosed
on cross-examnation . . . Indeed, a jury is at liberty to reject an
expert’s opinion if it finds the facts to be different fromthose
[that] formed the basis for the opinion or if, after careful
consideration of all the evidence in the case, it disagrees with the
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opi nion” (Lai Nguyen v Kiraly [appeal No. 2], 82 AD3d 1579, 1580 [4th
Dept 2011] [internal quotation marks omtted]; see Bennice v Randall,
71 AD3d 1454, 1455 [4th Dept 2010]).

Here, both of plaintiff’s treating physicians testified that they
relied on her self-reported nmedical history in concluding that her
injuries were proximtely caused by the notor vehicle accident.
Plaintiff’s chiropractor testified that, based on that history, he did
not believe that plaintiff had suffered a neck injury before the date
of the accident, and he further testified that he would have to
reeval uate his conclusion if he had been given inaccurate information.
Plaintiff’s orthopedic surgeon testified that he initially believed
that plaintiff’s shoul der pain was caused by an injury to her neck but
ultimately concluded that it was caused by an injury to her shoul der.
Al though plaintiff maintained on direct exam nation that she did not
suffer a neck injury prior to the date of the accident, that testinony
was directly contradicted by her nedical records, which indicated that
she had conpl ai ned of chronic neck pain five nonths before the
accident. Thus, we conclude that there is a rational process by which
the jury could have found that the accident was not a substantia
factor in causing plaintiff’s injuries (see generally Szczerbiak v
Pilat, 90 Ny2d 553, 556 [1997]; Tapia v Dattco, Inc., 32 AD3d 842, 844
[ 2d Dept 2006]).

Qur determnation with respect to the issue of causation renders
noot plaintiff’'s further contention that the court erred in denying
those parts of her notion for a directed verdict on the issues of
serious injury and negligence (see Cumm ngs v Jiayan Gu, 42 AD3d 920,
923 [4th Dept 2007]; see also Boehmv Rosario, 154 AD3d 1298, 1299
[4th Dept 2017]).

For reasons simlar to those discussed above with respect to the
i ssue of causation, we reject plaintiff’s contention that the court
erred in refusing to set aside the verdict and to direct judgnment in
her favor or, alternatively, to order a newtrial (see CPLR 4404 [a]).
We conclude that a fair interpretation of the evidence supports the
jury’s conclusion (see Sanchez v Dawson, 120 AD3d 933, 934 [4th Dept
2014]; Barrow v Dubois, 82 AD3d 1685, 1686 [4th Dept 2011]).

Plaintiff further contends that the court abused its discretion
in redacting a portion of the orthopedi c surgeon’s vi deot aped
deposition. In that portion of the deposition, the surgeon used a
vi deo of an arthroscopic surgery to explain the surgery that he
performed on plaintiff. The surgeon testified, however, that the
surgery depicted in the video was different in nature fromthe surgery
performed on plaintiff, and thus the court in its discretion may have
concl uded that the video could serve to m slead or confuse the jury
(cf. Blanchard v Whitlark, 286 AD2d 925, 926-927 [4th Dept 2001]). W
therefore cannot say “that the court abused its discretion in
redacting [those] portions of the recorded testinmony” (Nary v
Jonientz, 110 AD3d 1448, 1449 [4th Dept 2013]).

Plaintiff failed to preserve for our review her renaining
contentions that the court abused its discretion in admtting her
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nmedi cal records in evidence inasmuch as she did not object to the
chal | enged evi dence on the specific grounds that she now rai ses on
appeal (see id. at 1448).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

112

CA 17-01402
PRESENT: CENTRA, J.P., PERADOTTO, NEMOYER, TROUTMAN, AND W NSLOW JJ.

BELI NDA C. COOPER, PLAI NTI FF- APPELLANT,
\% MVEMORANDUM AND ORDER
DEANNA M NESTOROS AND SCOTT A. SLON KER,

DEFENDANTS- RESPONDENTS.
(APPEAL NO. 2.)

W LLI AM MATTAR, P.C., WLLIAMSVILLE (MATTHEW J. KAI SER OF COUNSEL),
FOR PLAI NTI FF- APPELLANT.

LAW OFFI CES OF JOHN TROP, BUFFALO (LEAH A. COSTANZO OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS.

Appeal from a judgnment of the Suprene Court, N agara County
(Frank Caruso, J.), entered May 17, 2017. The judgnent awarded
def endants costs and di sbursenments as against plaintiff follow ng the
jury’s verdict of no cause of action.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed w thout costs.

Sane nenorandum as in Cooper v Nestoros ([appeal No. 1] —AD3d —
[ Mar. 16, 2018] [4th Dept 2018]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprenme Court, Erie County (Catherine
R Nugent Panepinto, J.), entered July 5, 2016 in a hybrid CPLR
article 78 proceedi ng, declaratory judgnent action, and action under
42 USC § 1983. The order granted petitioner-plaintiff’s application
for certification of a class.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Petitioner-plaintiff (petitioner) comrenced this
hybrid CPLR article 78 proceedi ng, declaratory judgnent action, and
action under 42 USC § 1983 on behal f of hinself and a purported cl ass
of individuals who had been or woul d be denied Safety Net Assistance
(SNA), a formof public assistance, based on their tenporary protected
immgration status (TPS). Petitioner sought, inter alia, the
annul ment of the determ nation of the New York State O fice of
Tenporary and Disability Assistance (OIDA) affirm ng the denial of his
application for SNA benefits by the Erie County Departnent of Soci al
Services (DSS); a declaration that OIDA's denial of SNA benefits to
hi m and nmenbers of the class violated their equal protection rights
under the New York State and Federal Constitutions; certification of a
class; and an order directing OTDA to identify and redeterm ne the
eligibility of all class nenbers who were denied SNA benefits as a
result of their TPS, and to provide all identified class nenbers with
witten notice of the redeterm nation of their eligibility. Suprene
Court determned, inter alia, that the denial of SNA benefits based on
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TPS was unlawful and directed DSS to redeterm ne petitioner’s
eligibility to receive those benefits. As relevant to this appeal,
the court also issued a class certification order certifying a class
of “[a]ll past, present, and future applicants for [SNA] in New York
State who filed or submtted, or who will file or submt, their
applications to their | ocal social services districts on or after June

17, 2012, and who were or are individuals granted TPS . . . ; and who
were or will be denied [SNA] solely as a result of their immgration
status.” For the purpose of identifying nenbers of the class, the

court directed OTDA and DSS to “keep track and nake a list” of future
denials that are based on TPS, and for OTDA to “issue guidance to the
county departments of social services” to exanm ne where SNA was deni ed
based on TPS. W affirm

Respondent - def endant Sharon Devi ne, as Executive Deputy
Comm ssi oner of OIDA (respondent) contends that petitioner’s claim
based on CPLR article 78 is subject to a four-nonth statute of
[imtations and, therefore, class nenbers nay obtain relief with
respect to denials occurring only up to four nonths before the
commencenent of this proceeding. W note, however, that by failing to
plead a statute of limtations defense in her answer, respondent has
wai ved that contention (see CPLR 3018 [b]; 7804 [f]; Matter of Watt v
Town of Gaines, 140 AD2d 947, 947 [4th Dept 1988], |Iv dismssed in
part and denied in part 72 NY2d 1040 [1988]; see also Nichols v
D ocese of Rochester [appeal No. 2], 42 AD3d 903, 905 [4th Dept
2007]). In any event, petitioner is seeking the sane substantive
relief with his equal protection claimasserted under 42 USC § 1983,
which is subject to a three-year statute of limtations (see Mil cahy v
New York City Dept. of Educ., 99 AD3d 535, 536 [1lst Dept 2012]; see
generally Barry v Cadman Towers, Inc., 136 AD3d 951, 952 [2d Dept
2016], |Iv denied 28 Ny3d 913 [2017]; Acquest Wehrle, LLC v Town of
Amherst, 129 AD3d 1644, 1646 [4th Dept 2015], appeal dism ssed 26 NY3d
1020 [2015]).

Respondent’s further contention that the order provides for
retroactive relief is inproperly raised for the first tine on appea
(see generally Ciesinski v Town of Aurora, 202 AD2d 984, 985 [4th Dept
1994]). In any event, we conclude that the contention is premature
i nasmuch as the order does not grant retroactive benefits to the cl ass
menbers by directing redeterm nations, as respondent contends, nor
does it grant “notice relief” by directing OTDA to informcl ass
menbers that they may have their eligibility reexam ned, as petitioner
contends. The class certification order nerely certifies the class,
directs OTDA and DSS to identify class nmenbers, and directs OIDA to
i ssue gui dance to the county departnments of social services to exam ne
denials in order to identify nmenbers of the class (see generally
Matter of Town of Evans [International Bhd. of Elec. Wrkers, Loca
41], 6 AD3d 1157, 1158 [4th Dept 2004]; Matter of Harris v G ey Adv.,
180 AD2d 879, 880 [3d Dept 1992]).

Finally, respondent contends that the class certification order
is overbroad because it includes future applicants who will be denied
SNA solely as a result of their immgration status. W reject that
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contention and conclude that the court did not abuse its discretion by
including in the certified class future applicants who ni ght
prospectively be denied SNA based solely on their TPS, where, as here,
OTDA did not change its policy until several nonths after the court
issued its order (see Borden v 400 E. 55th St. Assoc., L.P., 24 Ny3d
382, 398 [2014]). Contrary to respondent’s contention, the fact that
she issued a general information system nessage to the social service
departnments in Cctober 2016, recommending that they follow the

gui dance provided by OIDA, did not render the inclusion of future
applicants in the class unnecessary. The nessage was issued three
nonths after the class certification order was entered, and thus it
was proper for the court to nake allowance in its order for those
prospective class nenbers who may have applied for benefits during
that intervening period.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judicia
Departnent by order of the Suprenme Court, Erie County [Joseph R
G ownia, J.], entered August 7, 2017) to review a determ nation of
respondent. The determination, inter alia, assessed a fine of
$35, 146. 92 agai nst petitioners.

It is hereby ORDERED that the determ nation so appealed fromis
unani nously nodified on the law and the petition is granted in part by
stri ki ng paragraphs six and seven of the determ nation, and as
nodi fied the determination is confirnmed w thout costs.

Menorandum I n 2012 petitioners purchased residential property

in respondent, Town of Boston (Town), at a tax forecl osure sale.
After petitioners perfornmed work on the structure, the Town Code
Enforcenent O ficer advised petitioners and the Town that the property
was in violation of the Code of the Town of Boston (Town Code)
i nasmuch as no required building permt had been obtained for such
wor k. Pursuant to Town Code 8 57-2 (A), a building permt is required
prior to conmencing “the erection, construction, enlargenent,
alteration, inprovenent, renoval or denolition of any building or
structure.” No such permt is required, however, for “[t]he
performance of necessary repairs which are not of a structural nature”
or “[a]lterations to existing buildings, provided that the alterations
. . . [dlo not materially affect structural features” (8 57-2 [A] [1],
[2] [a]). In addition, the Town Code provides that “[n]o building .

upon whi ch work has been perforned which required the issuance of a
buil ding permt shall be occupied or used unless a certificate of
occupancy has been issued” (8 57-3 [A]). Finally, as relevant to the
work on petitioners’ property, the Town Code further provides that
“[alny building constructed without a building permt . . . is hereby
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declared to be an unsafe building” (8§ 47-2).

The Town Board conducted a hearing and thereafter issued a
determ nation that, inter alia, petitioners performed alterations to
their property for which a permit was required and, as a result, the
property was unsafe pursuant to Town Code § 47-2. The Town Board
further determned that the Town “may, in its discretion, assess fees
agai nst [petitioners] in the amobunt of $250.00, representing each
daily violation by [petitioners] of Chapter 57 of the Town of Boston
Code and the costs incurred by the Town . . . in investigating this
matter.” |In addition, the Town Board determned that it was
aut hori zed, pursuant to section 47-10 of the Town Code, to “assess al
costs and expenses incurred by the Town” in the proceeding, and the
Town Board assessed a fine of $35,146.92, the anmobunt of attorney’s
fees and costs allegedly incurred by the Town, together with a fine in
t he amount of $250 for each day that the violation of the building
permt and certificate of occupancy requirenments continued fromthe
date of the determnation. The Town thereafter fixed a notice of
condemmation to the property.

Petitioners commenced this CPLR article 78 proceedi ng chal |l engi ng
the determ nation, and the matter was transferred to this Court
pursuant to CPLR 7804 (g). At the outset, we reject the Town’s
contention that petitioners failed to exhaust their adm nistrative
renmedi es, inasnmuch as there were no adm nistrative renedies avail abl e
to petitioners under the Town Code (see Matter of DeRosa v Dyster, 90
AD3d 1470, 1471 [4th Dept 2011]; Matter of Custom Topsoil Inc. v Gty
of Buffalo, 12 AD3d 1168, 1170 [4th Dept 2004).

Contrary to petitioners’ contention, the hearing conducted by the
Town Board was authorized by the Town Code (see 8§ 47-7) and, in any
event, petitioners waived any objection to the hearing by expressly
agreeing to it and participating in it (see Matter of Snyder Dev. Co.,
Inc. v Towmm of Amherst Town Bd., 12 AD3d 1092, 1093 [4th Dept 2004]).
W reject petitioners’ challenges to the determ nation insofar as it
found that they violated the requirenments of the Town Code with
respect to building permts. The testinony of the Code Enforcenent
O ficer and the nmenorandum of the professional engineer who inspected
the property support the Town Board s findings that the alterations
were structural in nature, thereby triggering the building permt
requi renent, and that petitioners msrepresented to Town officials the
nature and scope of the alterations. It is also undisputed that
petitioners did not apply for or obtain a building permt, and thus
the Town Board was entitled to declare the structure unsafe under the
Town Code. W conclude, therefore, that the findings set forth in the
first five paragraphs of the Town' s determination are not arbitrary
and capricious and are supported by the record (see generally id. at
1092-1093) .

W reach a different conclusion, however, with respect to the
fines and fees assessed by the Town. The Town Board | acked
jurisdiction in the first instance to i npose such fines and fees,
which is properly a judicial function (see generally Matter of Stoffer
v Departnent of Pub. Safety of the Town of Huntington, 77 AD3d 305,
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316-317 [2d Dept 2010]). Furthernore, section 47-10 of the Town Code,
on which the Town relies, permts the Town Board to “assess all the
costs and expenses incurred by the Town in connection with the
proceedi ngs to renove or secure a dangerous or unsafe buil ding or
structure . . . against the land on which said building or structure
is located.” Even assum ng, arguendo, that the Town Board incurred
any costs and expenses contenpl ated by that section, we concl ude that
it has not substantiated such costs or expenses, nor did it assess

t hem agai nst petitioners’ property. Rather, it inposed retroactive
and prospective fines and fees agai nst petitioners based upon their
“W I | ful disregard” of the Town Code. I|nasnmuch as the Town Board

| acked authority to assess such fines and fees, we nodify the

determ nation and grant the petition in part by striking paragraphs
six and seven, thereby vacating the fines and fees inposed therein.
We have considered petitioners’ renaining contentions and concl ude
that none requires further nodification of the deternination.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a judgment of the Cayuga County Court (Mark H
Fandrich, A.J.), rendered January 12, 2016. The judgnent convicted
def endant, upon a jury verdict, of pronoting prison contraband in the
first degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously affirmed.

Menorandum  On appeal froma judgment convicting himupon a jury
verdi ct of pronoting prison contraband in the first degree (Penal Law
8§ 205.25 [2]), defendant contends that the evidence is legally
insufficient to establish that the item he was charged with
possessing, i.e., a small, sharpened piece of netal in a pen cap,
constitutes dangerous contraband within the meaning of Penal Law
8§ 205.00 (4). Defendant failed, however, to preserve that contention
for our review inasnuch as his notion for a trial order of dismssa
was not “ ‘specifically directed” ” at that alleged deficiency in the
Peopl e’ s evidence (People v Gay, 86 Ny2d 10, 19 [1995]; see People v
Wrmack, 151 AD3d 1852, 1852-1853 [4th Dept 2017], |v denied 29 NY3d
1135 [2017]). Viewing the evidence in light of the elenents of the
crinme as charged to the jury (see People v Danielson, 9 NY3d 342, 349
[ 2007] ), we reject defendant’s further contention that the verdict,
insofar as it rests upon the jury's inplicit finding that the item at
i ssue constituted dangerous contraband, is against the weight of the
evi dence (see People v Hood, 145 AD3d 1565, 1565-1566 [4th Dept
2016]).

Defendant failed to preserve for our review his contention that
County Court inproperly penalized himfor exercising his right to a
jury trial when it inposed a sentence greater than that offered during
pl ea negotiations (see People v Coapman, 90 AD3d 1681, 1683-1684 [4th
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Dept 2011], |v denied 18 NY3d 956 [2012]). |In any event, that
contention |acks nmerit (see People v Dorn, 71 AD3d 1523, 1524 [4th
Dept 2010]). Furthernore, the sentence inposed is not unduly harsh or
severe.

Def endant’ s remai ning contentions are raised in his pro se
suppl enmental brief. Defendant failed to preserve for our reviewthe
contentions that the jury was tainted when an individual juror viewed
def endant in shackl es outside the courtroom (see People v McCumm ngs,
195 AD2d 880, 881 [3d Dept 1993]; People v Soltis, 137 AD2d 732, 733
[ 2d Dept 1988], |v denied 71 Ny2d 1033 [1988]), and that he was deni ed
due process because he stood trial in prison garb (see People v
MNitt, 96 AD3d 1641, 1641 [4th Dept 2012], |v denied 19 NY3d 998
[ 2012]; see also People v Cruz, 14 AD3d 730, 732 [3d Dept 2005], |v
denied 4 Ny3d 852 [2005]). W decline to exercise our power to review
those contentions as a matter of discretion in the interest of justice
(see CPL 470.15 [6] [a]). W reject defendant’s further contention
t hat defense counsel was ineffective in failing to nove for a mstria
based upon the juror’s observation of defendant in shackl es,
“[i]nasmuch as a nmotion for a mstrial would have had ‘little or no
chance of success’ ” (People v Al exander, 109 AD3d 1083, 1085 [4th
Dept 2013]). Finally, contrary to defendant’s contention, we concl ude
that defense counsel’s failure to object to defendant’s appearance in
prison garb did not constitute ineffective assistance of counsel (see
People v Jefferson, 58 AD3d 753, 753 [2d Dept 2009], |v denied 12 NY3d
784 [2009]; People v Marshall, 2 AD3d 1157, 1158 [3d Dept 2003], |v
deni ed 2 NY3d 743 [2004]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a judgnment of the Suprenme Court, Monroe County
(Robert B. Wggins, A J.), rendered March 22, 2011. The judgnent
convi cted defendant, upon his plea of guilty, of crimnal possession
of a controlled substance in the fourth degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed.

Menmorandum  On appeal froma judgnment convicting him upon his
plea of guilty, of crimnal possession of a controlled substance in
the fourth degree (Penal Law 8 220.09 [1]), defendant contends that
Suprene Court (Valentino, J.) erred in refusing to suppress statenents
he made to a police officer. W reject that contention. Defendant
was arrested and taken to a police substation, where an officer began
to read the Mranda warnings to defendant. When the officer asked
defendant if he understood his rights, defendant replied “ *‘[n]ope,
nope, nope. Yeah, |’ve been through this since you were both in
di apers.” 7 Wien the officer then asked if he could continue the
process, defendant indicated yes, and then waived his rights and
indicated that he was willing to talk to the officer. It is well
settled that the court’s “determ nation that defendant did not
unequi vocal ly invoke his right to remain silent is ‘granted deference
and will not be disturbed unless unsupported by the record” ” (People
v Zacher, 97 AD3d 1101, 1101 [4th Dept 2012], |v denied 20 NY3d 1015
[ 2013]; see People v Smth, 140 AD3d 1774, 1775 [4th Dept 2016], |v
deni ed 28 NY3d 1127 [2016]). Here, the record fully supports the
court’s determ nation that defendant “waived his Mranda rights and
di d not make an unequi vocal assertion of his right to remain silent at
that time” (People v Young, 153 AD3d 1618, 1619 [4th Dept 2017]; see
People v Ingram 19 AD3d 101, 102 [1st Dept 2005], |v denied 5 NY3d
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806 [2005]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a judgnent of the Genesee County Court (Robert C
Noonan, J.), rendered July 22, 2015. The judgnent convicted defendant
upon a jury verdict of, inter alia, sexual abuse in the first degree,
rape in the third degree and crimnal sexual act in the third degree
(three counts).

It is hereby ORDERED that the judgnent so appealed fromis
unani mously reversed as a matter of discretion in the interest of
justice and on the law and a new trial is granted on counts 1, 4, 5
and 7 through 12 of the indictnment.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of, inter alia, sexual abuse in the first degree
(Penal Law 8§ 130.65 [2]), rape in the third degree (8§ 130.25 [2]), and
three counts of crimnal sexual act in the third degree (8 130.40
[2]). The charges arose from defendant’s sexual conduct with a
relative when she was | ess than 17 years ol d.

Def endant’ s notion for a trial order of dismssal was based upon
def ense counsel’s argunent that the victim during her testinony, had
unspecified “problens with dates,” and thus defendant failed to
preserve for our review his present chall enges to the |egal
sufficiency of the evidence supporting the felony charges (see People
v Gray, 86 Ny2d 10, 19 [1995]; People v Mirse, 111 AD3d 569, 570 [ 1st
Dept 2013], |v denied 22 NY3d 1157 [2014]). Viewi ng the evidence in
light of the elenents of those crimes as charged to the jury (see
Peopl e v Dani el son, 9 NY3d 342, 349 [2007]), we conclude that the
verdict on the felony charges is not against the weight of the
evi dence (see generally People v Bl eakley, 69 Ny2d 490, 495 [1987]).

“ “The credibility of the victimand the weight to be accorded her
testinmony were matters for the jury,’” ” and we perceive no basis to
disturb the jury' s credibility determ nations (People v Robinson, 41
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AD3d 1183, 1183 [4th Dept 2007], |v denied 9 Ny3d 880 [2007]).

We reject defendant’s contention that County Court erred in
denying his notion to preclude the People’s expert w tness from
testifying based upon the lack of tinmely notice concerning the
expert’s testinony. “Pretrial discovery in crimnal proceedings is
governed by statute,” and defendant identifies no statute requiring
the People to provide discovery concerning the identity of the expert
or the content of her testinony (People v Thonpson, 92 AD3d 1139, 1140
[ 3d Dept 2012], affd 21 NY3d 555 [2013]). Defendant failed to
preserve for our review his further contention that the testinony of
the expert was inproperly admtted in evidence because the jury did
not require expert testinony concerning child sexual abuse
accommodat i on syndrome (CSAAS) (see CPL 470.05 [2]; People v Mson,
162 AD2d 144, 144 [1st Dept 1990], |v denied 76 NY2d 860 [1990]), and
we decline to exercise our power to review that contention as a matter
of discretion in the interest of justice (see CPL 470.15 [6] [a]).

Def endant also failed to preserve for our review his contention
that the testinony of the expert was inproperly utilized to prove that
the charged crines occurred and to bolster the victinis testinony. W
agree with defendant, however, that the chall enged testinony was
inproperly admtted, inasnmuch as it was introduced primarily to prove
that the charged crinmes took place (see People v Knupp, 179 AD2d 1030,
1031- 1032 [4th Dept 1992]), and we conclude that the error inits
adm ssion “operated to deprive defendant of a fair trial and thus
warrant[s] reversal in the interest of justice” (id. at 1032; see CPL
470.05 [6] [a]).

I n reaching that conclusion, we acknow edge that expert testinony
concerni ng CSAAS and sim | ar psychol ogi cal syndrones has | ong been
adm ssible to explain the behavior of a victimthat m ght be puzzling
to ajury (see People v Spicola, 16 NY3d 441, 465 [2011], cert denied
565 US 942 [2011]). Here, however, the expert witness did not confine
her testinony to “educat[ing] the jury on a scientifically recognized
‘pattern of secrecy, hel plessness, entrapnment [and] accomodati on
experienced by a child victini (People v N cholson, 26 NY3d 813, 828
[2016]). Instead, the expert explained “groom ng” and ot her behaviors
associated with perpetrators of child sexual abuse. Her detailed
description of a typical perpetrator’s nodus operandi, noreover,
closely tracked the victinis testinony concerning defendant’s conduct,
and the prosecutor on summation urged the jury to concl ude that
defendant’s interactions with the victimfit the description of a
typi cal perpetrator’s conduct as described by the expert. In sum
that part of the testinony of the expert describing the conduct of a
typi cal perpetrator was not directed at explaining the victins
behavior. Rather, it was presented “for the purpose of proving that
the [victin] was sexually abused” (People v Duell, 163 AD2d 866, 866
[4th Dept 1990]), which purpose was reinforced by the prosecutor’s
sumat i on. I nasnuch as we conclude that the chal |l enged expert
testi mony deni ed defendant his right to a fair trial, we reverse the
j udgnment and grant defendant a new trial on counts 1, 4, 5 and 7
t hrough 12 of the indictnent.
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In light of our determ nation, we do not address defendant’s
remai ni ng contentions.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprene Court, Erie County (Sharon S.
Townsend, J.), entered April 19, 2017 in a divorce action. The order,
anong ot her things, denied defendant’s request for naintenance.

It is hereby ORDERED t hat said appeal is unaninmously disn ssed
W t hout costs (see Hughes v Nussbauner, C arke & Vel zy, 140 AD2d 988,
988 [4th Dept 1988]; Chase Manhattan Bank, N. A. v Roberts & Roberts,
63 AD2d 566, 567 [1lst Dept 1978]; see also CPLR 5501 [a] [1]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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PLAI NTI FF- RESPONDENT.

Appeal from a judgment of the Suprenme Court, Erie County (Sharon
S. Townsend, J.), entered May 15, 2017 in a divorce action. The
j udgment, anong ot her things, adjudged that neither party is entitled
t o mai nt enance.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani mously affirmed w t hout costs.

Menorandum  Def endant husband appeals from a judgnent of divorce
in which Suprene Court determ ned, anong other things, that he is not
entitled to nmai ntenance fromplaintiff wife. Contrary to the
husband’ s contention, we conclude that the court did not err in
imputing to himan annual income in the anmount of $135,000 for the
pur pose of determ ni ng whet her he shoul d recei ve mai nt enance (see
Lauzonis v Lauzonis, 105 AD3d 1351, 1351 [4th Dept 2013]). It is well
settled that, in making such determ nations, the court nmay consider a
party’s past income and denonstrated earning potential as evidenced by
a party’s incone frominvestnents, deferred conpensation, substantia
di stributions (see Lennox v Wberman, 109 AD3d 703, 703-704 [1st Dept
2013]), and offers of enploynent (see Ceravolo v DeSantis, 125 AD3d
113, 120 [3d Dept 2015]). Here, the court considered that, for nost
of the parties’ 20-year marriage, the husband’ s i nconme ranged from
$140, 000 to $190,000 annually. It was therefore not an abuse of
di scretion for the court to conclude that the husband s current incone
of $89, 183, inclusive of expense reinbursenents, was a dramatic
departure from his past earnings that had been reduced only in the
past two years. It also was within the court’s discretion to consider
a job offer that the husband received during the course of the divorce
proceedi ngs with a base salary in the amount of $135,000. W agree
wi th the husband that his decision to decline that job offer did “not
render his job search less than diligent,” insofar as his decision was



- 2- 130
CA 17-01527

based upon his concern that the job was two and one hal f hours away
from where his younger child was residing (Jelfo v Jelfo, 81 AD3d
1255, 1257 [4th Dept 2011]). W conclude, however, that the court’s
decision to inpute incone at a level slightly bel ow the husband s
traditional nmedi an earning range was reasonabl e, and the anount
thereof is supported by the record (see Lauzonis, 105 AD3d at 1351).

W reject the husband’s contention that the court erred in
imputing to himover $14,500 in unreported fringe benefits. It is
wel |l settled that a court in its discretion may inpute incone based on
fringe benefits provided as conpensation for enploynent (see Matter of
CGeller v Geller, 133 AD3d 599, 600 [2d Dept 2015], citing Famly C
Act 8 413 [1] [b] [5] [iv]). Here, the husband testified that his
i ncome included various unreported fringe benefits reinbursed to him
by his enployer, including neal, travel, and entertai nment expenses,
and he conceded that his bank account reflected at |east one instance
in which he deposited a check for such reinbursenments. There were
al so several deposits of over $1,000 each nonth that the husband
testified may have been rei nmbursenents for such expenses. W
t herefore conclude that the court did not abuse its discretion in
i mputing those anobunts as incone to the husband (see id.).

Ent er ed: March 16, 2018 Mark W Bennett

Cerk of the Court
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MEMORANDUM AND ORDER
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DAVI D J. PAJAK, ALDEN, FOR RESPONDENT- APPELLANT.
REBECCA L. DAVI SON- MARCH, MAYVI LLE, FOR PETI TI ONER- RESPONDENT.

MARY S. HAJDU, LAKEWOCOD, ATTORNEY FOR THE CHI LDREN

Appeal from an order of the Fam |y Court, Chautauqua County
(Judith S. Caire, J.), entered February 4, 2016 in a proceedi ng
pursuant to Social Services Law § 384-b. The order, inter alia,
determ ned that respondents had permanently negl ected the subject
chil dren

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum I n appeal No. 1, respondent father appeals from an
order determ ning that the subject children are permanently negl ected.
Wth the consent of the parties, Fam |y Court suspended judgnent for
six months. In appeal No. 2, the father appeals froman order
revoki ng the suspended judgnent and termnating his parental rights
with respect to the children

Contrary to the father’'s contention in appeal No. 1, the court
properly determ ned that petitioner denonstrated by the requisite
cl ear and convincing evidence that it nade diligent efforts to
encourage and strengthen the rel ationship between the father and the
children (see Matter of Jeri kkoh W [Rebecca W], 134 AD3d 1550, 1550
[4th Dept 2015], |Iv denied 27 Ny3d 903 [2016]). “Diligent efforts
i ncl ude reasonabl e attenpts at providing counseling, scheduling
regular visitation with the child[ren], providing services to the
parents to overcone problens that prevent the discharge of the
child[ren] into their care, and inform ng the parents of their
child[ren]’s progress” (Matter of Jessica Lynn W, 244 AD2d 900, 900-
901 [4th Dept 1997]). Here, petitioner had the father psychol ogically
eval uated, provided himwi th a copy of the report, connected himwth
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mental health providers to address sonme of his issues, coordinated
regular visitation with the children, provided himw th parenting

cl asses, encouraged himto schedul e nedi cal appointnents for the
children, provided himw th transportation assistance, offered him
budget counseling, and encouraged himto maintain safe, suitable, and
st abl e housi ng.

Wth respect to appeal No. 2, “it is well settled that, ‘[i]f
[ petitioner] establishes by a preponderance of the evidence that there
has been nonconpliance with any of the terns of the suspended
judgnent, the court may revoke the suspended judgnent and term nate
parental rights’ " (Matter of Savanna G [Danyelle M], 118 AD3d 1482,
1483 [4th Dept 2014]). Here, there is a sound and substantial basis
in the record to support the court’s deternmination that the father
failed to conply with the ternms of the suspended judgnent and that it
isin the children’s best interests to termnate his parental rights
(see Matter of Amanda M [George M], 140 AD3d 1677, 1678 [4th Dept
2016]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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IN THE MATTER OF M CHAEL S. AND GABRI EL S.
CHAUTAUQUA COUNTY DEPARTMENT OF HEALTH AND
HUVAN SERVI CES, PETI TI ONER- RESPONDENT;
MEMORANDUM AND ORDER
KATHRYNE T., RESPONDENT,
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DAVI D J. PAJAK, ALDEN, FOR RESPONDENT- APPELLANT.
REBECCA L. DAVI SON- MARCH, MAYVI LLE, FOR PETI TI ONER- RESPONDENT.

MARY S. HAJDU, LAKEWOOD, ATTORNEY FOR THE CHI LDREN.

Appeal from an order of the Fam |y Court, Chautauqua County
(Judith S. Caire, J.), entered February 4, 2016 in a proceedi ng
pursuant to Social Services Law § 384-b. The order, inter alia,
revoked a suspended judgnment and term nated the parental rights of
respondents with respect to the subject children.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Sanme nenorandumas in Matter of Mchael S. [Tinothy S.] ([appeal
No. 1] —AD3d —[Mar. 16, 2018] [4th Dept 2018]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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COUNSEL), FOR DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprenme Court, Erie County (Russel
P. Buscaglia, A J.), entered February 18, 2015. The order, inter
alia, granted the notion of defendants to dismss the conplaint.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Plaintiff comrenced this action asserting various
tort clainms under state | aw agai nst defendants as a result of being
arrested, detained, and then rel eased on August 7, 2006 w t hout
charges being filed. Plaintiff tinely served a notice of claim
agai nst defendant Gty of Buffalo, and comenced this action agai nst
defendants on July 15, 2008. Plaintiff appeals froman order that,
inter alia, granted defendants’ notion pursuant to CPLR 3211 (a) (5)
to dismss the conplaint as tine-barred. W affirm

W reject plaintiff’s contention that defendants waived their
statute of limtations defense because their notion was nade nore than
60 days after interposing their answer. The 60-day wai ver rul e does
not apply to notions to dism ss based on the statute of limtations
(see Siegel, NY Prac 8§ 111 at 208-209 [5th ed 2011]; see al so
Gol denberg v Westchester County Health Care Corp., 16 NY3d 323, 327
[ 2011]).

W reject plaintiff’s further contention that a three-year
statute of limtations applies to the clains she asserts under New
York’s “constitutional tort law.” General Municipal Law 8§ 50-i (1)
(c) provides that any action for personal injury against a
muni ci pality shall be commenced within one year and 90 days after the
happeni ng of the event upon which the claimis based (see Broyles v
Town of Evans, 147 AD3d 1496, 1497 [4th Dept 2017]). Ceneral
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Muni ci pal Law 8 50-i (2) further provides that the limtations period
is applicable “notw thstandi ng any inconsistent provisions of |aw
(see generally Wight v Gty of Newburgh, 259 AD2d 485, 486 [2d Dept
1999]). We therefore conclude that Supreme Court properly applied the
[imtations period under General Muinicipal Law 8 50-i (1) (c) in

di smssing the conplaint as tine-barred (see Drake v City of
Rochester, 96 Msc 2d 86, 93-94 [Sup C, Monroe County 1978], affd for
reasons stated 74 AD2d 996 [4th Dept 1980]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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PRESENT: SM TH, J.P., PERADOTTO LINDLEY, CURRAN, AND W NSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
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MARCUS J. MCM LLAN, DEFENDANT- APPELLANT.
(APPEAL NO. 1.)

DAVI SON LAW CFFI CE PLLC, CANANDAI GUA (MARY P. DAVI SON OF COUNSEL), FOR
DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRICT ATTORNEY, ROCHESTER (SCOTT MYLES OF COUNSEL),
FOR RESPONDENT.

Appeal from a judgment of the Monroe County Court (James J.
Pi anpi ano, J.), rendered March 8, 2012. The judgnment convicted
def endant, upon his plea of guilty, of manslaughter in the first
degree and assault in the first degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani mously affirmed.

Menorandum I n appeal No. 1, defendant appeals froma judgnent
convicting him upon his plea of guilty, of manslaughter in the first
degree (Penal Law 8§ 125.20 [1]) and assault in the first degree
(8 120.10 [1]). In appeal No. 2, he appeals froma judgnment
convicting him upon his plea of guilty, of crimnal possession of a
controll ed substance in the third degree (8 220.16 [1]). Contrary to
defendant’s contention in both appeals, the sentences are not unduly
harsh or severe.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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MARCUS J. MCM LLAN, DEFENDANT- APPELLANT.
(APPEAL NO. 2.)

DAVI SON LAW CFFI CE PLLC, CANANDAI GUA (MARY P. DAVI SON OF COUNSEL), FOR
DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRICT ATTORNEY, ROCHESTER (SCOTT MYLES OF COUNSEL),
FOR RESPONDENT.

Appeal from a judgment of the Monroe County Court (James J.
Pi anpi ano, J.), rendered April 26, 2012. The judgnent convicted
def endant, upon his plea of guilty, of crimnal possession of a
control |l ed substance in the third degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani mously affirmed.

Sanme nmenorandum as in People v MM Ilan ([appeal No. 1] —AD3d —
[ Mar. 16, 2018] [4th Dept 2018]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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DONALD JOHNSON, DEFENDANT- APPELLANT.

ERI CKSON VWEBB SCOLTON & HAJDU, LAKEWOCD (LYLE T. HAJDU OF COUNSEL),
FOR DEFENDANT- APPELLANT.

JOHN J. FLYNN, DI STRICT ATTORNEY, BUFFALO (DANI EL J. PUNCH OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, Erie County (M
WlliamBoller, A J.), rendered January 29, 2016. The judgnent
convi cted defendant, upon his plea of guilty, of attenpted nmurder in
t he second degree and crimnal possession of a weapon in the second
degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously affirmed.

Menorandum  On appeal from a judgment convicting himupon a plea
of guilty of attenpted nurder in the second degree (Penal Law
88 110.00, 125.25 [1]) and crimnal possession of a weapon in the
second degree (8 265.03 [3]), defendant contends that Suprene Court
erred in refusing to suppress a handgun that was seized froma vehicle
in which he was the front seat passenger. W reject that contention.

The record fromthe suppression hearing establishes that, at
approximately 6:55 p.m, the police received a report that gunshots
had been fired near a specified street and the shooter entered the
front passenger side of a red Chevy Trail blazer with a specific
license plate nunber and a total of five occupants. Wen officers
responded to the scene, they spoke with the identified citizen
conpl ai nant, who repeated the sane information. The conpl ai nant had
been sitting in the driver’s side of his vehicle when the shooter and
anot her man wal ked past. The shooter turned and shot twi ce at the
vehicle. One bullet had entered the rear wi ndow and was | odged in the
driver’s seat headrest. The conpl ai nant gave the sane information to
the officers as they had received on their police dispatch, with the
additional information that the two nen who had wal ked by were “Ii ght
ski nned.”

Ten mnutes later, another police officer observed the sanme Chevy
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Trail bl azer approximately three blocks fromthe site of the shooting.
The officer stopped the vehicle and renoved the three passengers.
Wi | e def endant was being frisked by one officer, another officer
began to search the vehicle, discovering and seizing the | oaded
handgun from a conpartnent behind the gl ove box. Defendant and the
two ot her occupants were arrested.

W conclude that, contrary to defendant’s contention, the court
properly deened the search perm ssible under the autonobile exception
to the warrant requirenent, which permts police officers to “search a
vehicle without a warrant when they have probable cause to believe
t hat evidence or contraband wll be found there” (People v Gal ak, 81
NY2d 463, 467 [1993]; see People v Blasich, 73 Ny2d 673, 678 [1989];
see al so Pennsylvania v Labron, 518 US 938, 940 [1996]). The
exception requires “both probable cause to search the autonobile
general ly and a nexus between the probable cause to search and the
crime for which the arrest is being nade” (People v Langen, 60 NY2d
170, 181 [1983], cert denied 465 US 1028 [1984]).

“ “In dealing with probabl e cause, however, as the very nane
inplies, we deal with probabilities. These are not technical; they
are the factual and practical considerations of everyday life on which
reasonabl e and prudent nen, not l|legal technicians, act’ . . . Probable
cause does not require proof beyond a reasonabl e doubt,” but nerely
requires “a reasonable ground for belief” (People v Sinpson, 244 AD2d
87, 90-91 [1st Dept 1998], quoting Brinegar v United States, 338 US
160, 175 [1949]).

Here, we conclude that the police, at the tine of the search, had
probabl e cause to believe that a handgun was in the vehicle, and that
the police therefore were not required to obtain a warrant. “The
police had information, provided by [an] identified citizen-w tness[ ]
speaki ng from personal know edge,” that the person who had shot at the
wi tness had entered the front passenger seat of that specific vehicle
with the handgun (People v Robertson, 109 AD3d 743, 743 [1st Dept
2013], Iv denied 22 NY3d 1090 [2014]; see People v Wllianms, 301 AD2d
543, 543 [2d Dept 2003], |v denied 100 NY2d 589 [2003]; cf. People v
Torres, 74 NY2d 224, 230-231 [1989]). “[T]he spatial and tenporal
factors” as well as the description of the specific vehicle and seat
occupi ed by the shooter “provided nore than sufficient probable cause
. . . to search the [vehicle] for a gun pursuant to the autonobile
exception” (People v Hayes, 291 AD2d 334, 335 [1lst Dept 2002], Iv
deni ed 98 Ny2d 697 [2002]; see generally Gal ak, 81 Ny2d at 467).

Based on our resolution, we do not address the court’s secondary
justification for uphol ding the search.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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DANI EL FI SHER, DEFENDANT- APPELLANT.

JAMES S. KERNAN, PUBLI C DEFENDER, LYONS ( CARA A. WALDVMAN OF COUNSEL),
FOR DEFENDANT- APPELLANT.

CHRI STOPHER BOKELMAN, ACTI NG DI STRI CT ATTORNEY, LYONS (BRUCE A
ROSEKRANS OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Wayne County Court (Dennis M
Kehoe, J.), rendered May 24, 2016. The judgnent convicted defendant
upon his plea of guilty of, inter alia, burglary in the second degree
and attenpted burglary in the second degree (two counts).

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of, inter alia, burglary in the second degree
(Penal Law 8 140.25 [2]) and two counts of attenpted burglary in the
second degree (88 110.00, 140.25 [2]). Defendant’s contention that
County Court erred in denying his request to appoint a specia
prosecutor was forfeited by defendant’s guilty plea (see People v
McGuay, 120 AD3d 1566, 1567 [4th Dept 2014], |v denied 25 NY3d 1167
[ 2015]). W conclude that the sentence is not unduly harsh or severe.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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NEKI A R. BURCESS, DEFENDANT- APPELLANT.

KI MBERLY J. CZAPRANSKI, FAI RPORT, FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (JOSEPH PLUKAS OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Monroe County Court (Vincent M
Dinolfo, J.), rendered June 5, 2014. The judgnent convicted
defendant, after a nonjury trial, of crimnal possession of a
controll ed substance in the third degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a nonjury verdict of crimnal possession of a controlled
substance in the third degree (Penal Law 8 220.16 [1]). By failing to
nmove for a trial order of dism ssal, defendant failed to preserve for
our review his contention that the evidence is legally insufficient to
support the conviction (see People v Scott, 60 AD3d 1396, 1397 [4th
Dept 2009], Iv denied 12 NY3d 821 [2009]). Contrary to defendant’s
contention, his CPL 330.30 notion did not preserve the issue for our
review (see People v Mal ave, 52 AD3d 1313, 1314 [4th Dept 2008], Iv
denied 11 Ny3d 790 [2008]). |In any event, that contention |acks nerit
(see generally People v Bl eakl ey, 69 Ny2d 490, 495 [1987]). The
evidence at trial established that two police officers observed
def endant engage in what appeared to be a hand-to-hand drug
transaction with a man in a red jacket. The police found drugs
stashed on the ground next to a log, in the sane |ocation where the
of ficers had observed defendant kneeling down before handi ng sonething
to the man in the red jacket. Wen defendant was arrested, the police
found crunpled bills in his front right pocket, which was consi stent
wi th drug deal ers quickly taking noney and stuffing it into their
pockets. W conclude that there is a “valid line of reasoning and
perm ssi ble inferences that could lead a rational person to concl ude
that every el ement of the charged crine has been proven beyond a
reasonabl e doubt” (People v Delanmota, 18 NY3d 107, 113 [2011]).
View ng the evidence in light of the elenments of the crime in this
nonjury trial (see People v Danielson, 9 NY3d 342, 349 [2007]), we



- 2- 195
KA 14-01100

further conclude that the verdict is not against the weight of the
evi dence (see generally Bl eakl ey, 69 NY2d at 495).

Def endant’ s contention that County Court erred in failing to
consider the | esser included offense of crimnal possession of a
controll ed substance in the seventh degree is not preserved for our
review (see People v Youngs, 101 AD3d 1589, 1590 [4th Dept 2012], |v
deni ed 20 NY3d 1105 [2013]), and we decline to exercise our power to
review that contention as a matter of discretion in the interest of
justice (see CPL 470.15 [6] [a]).

W reject defendant’s contention that he was denied effective
assi stance of counsel. Counsel’s failure to pursue a probable cause
hearing or make a notion for a trial order of dism ssal does not
constitute ineffective assistance of counsel inasmuch as such notions
had little or no chance of success (see People v Galens, 111 AD3d
1322, 1323 [4th Dept 2013], |Iv denied 22 Ny3d 1088 [2014]; People v
Murray, 7 AD3d 828, 830-831 [3d Dept 2004], |lv denied 3 NY3d 679
[ 2004] ; see generally People v Caban, 5 NY3d 143, 152 [2005]).

Def ense counsel’s stipulation that the substance recovered by the
police was cocaine was a matter of trial strategy inasnmuch as
defendant called a witness who testified that the cocai ne bel onged to
him (see generally People v Benevento, 91 Ny2d 708, 712 [1998]).

Li kew se, defense counsel’s failure to object to the adm ssion of
certain photographs was a matter of strategy inasnuch as she used

t hose photographs to chall enge the vantage point of the officers when
t hey conducted the surveillance. W have exanined the remaining

al l egations of ineffective assistance of counsel raised by defendant
and conclude that they lack nmerit (see generally People v Baldi, 54
NYy2d 137, 147 [1981]). W have consi dered defendant’s remaini ng
contentions and conclude that they are also without nerit.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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MARK CARRI GAN, DEFENDANT- APPELLANT.
(APPEAL NO. 1.)

FRANK H. HI SCOCK LEGAL Al D SCClI ETY, SYRACUSE (JOHN J. d LSENAN OF
COUNSEL), FOR DEFENDANT- APPELLANT.

WLLIAM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (JAMES P. MAXWELL
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Onondaga County Court (Thomas J.
Mller, J.), rendered May 1, 2014. The judgnent convicted defendant
upon a jury verdict of, inter alia, use of a child in a sexua
performance (four counts).

It is hereby ORDERED t hat the judgnent so appealed fromis
unani mously nodified on the | aw by reversing those parts convicting
def endant of use of a child in a sexual perfornmance under counts one
and two of the indictnent and di sm ssing those counts of the
i ndictrment, and as nodified the judgnent is affirned.

Menorandum I n appeal No. 1, defendant appeals from a judgnent
convicting himupon a jury verdict of, inter alia, four counts of use
of a child in a sexual performance (Penal Law 8 263.05). In appea
No. 2, defendant appeals from a judgnment convicting himupon his plea
of guilty of grand larceny in the third degree (8 155. 35).

W note at the outset that we dism ss the appeal fromthe
judgment in appeal No. 2 because defendant raises no contentions with
respect thereto (see generally People v Mnem er, 124 AD3d 1408, 1408
[4th Dept 2015]).

W agree with defendant in appeal No. 1 that County Court erred
in denying his notion for a trial order of dism ssal with respect to
counts one and two of the indictnent, both charging himw th use of a
child in a sexual performance, on the ground that the indictnent
failed to provide defendant with sufficient notice of the tinme periods
during which he allegedly comnmtted those acts (see People v Keindl,
68 NY2d 410, 419 [1986]; People v Bennett, 57 AD3d 688, 690-691 [2d
Dept 2008], |v denied 12 NY3d 781 [2009]; People v Aaron V., 48 AD3d
1200, 1201 [4th Dept 2008], |lv denied 10 NY3d 955 [2008]). W
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therefore nodify the judgnent accordingly. View ng the evidence in
[ight of the elenents of the crinme of use of a child in a sexua
performance as charged to the jury (see People v Danielson, 9 NY3d
342, 349 [2007]), we reject defendant’s further contention that the
verdict with respect to the third and fourth counts of the indictnent
is agai nst the weight of the evidence (see generally People v

Bl eakl ey, 69 NY2d 490, 495 [1987]).

Finally, we reject defendant’s contention that he was denied the
right to effective assistance of counsel. The record establishes that
def ense counsel, inter alia, made clear and cogent openi ng and cl osing
statenents, pursued a legitimte strategy of attenpting to cast the
entirety of the victins’ testinony as vague and overbroad in an
attenpt to convince the jury that none of it could be believed, and
conduct ed neani ngful cross-exam nation of the People’ s w tnesses.
Viewi ng the evidence, the law and the circunstances of this case, in
totality and as of the tinme of the representation, we conclude that
def endant received nmeani ngful representation (see generally People v
Bal di, 54 Ny2d 137, 147 [1981]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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MARK CARRI GAN, DEFENDANT- APPELLANT.
(APPEAL NO. 2.)

FRANK H. HI SCOCK LEGAL Al D SCClI ETY, SYRACUSE (JOHN J. d LSENAN OF
COUNSEL), FOR DEFENDANT- APPELLANT.

WLLIAM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (JAMES P. MAXWELL
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Onondaga County Court (Thomas J.
Mller, J.), rendered May 1, 2014. The judgnent convicted defendant,
upon his plea of guilty, of grand larceny in the third degree.

It is hereby ORDERED t hat said appeal is unaninmously disnm ssed.

Sanme nenorandum as in People v Carrigan ([appeal No. 1] —AD3d —
[ Mar. 16, 2018] [4th Dept 2018]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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JOEL A TULL, DEFENDANT- APPELLANT.
(APPEAL NO. 1.)

LAW OFFI CE OF MATTHEW BOROWSKI , BUFFALO ( MATTHEW BOROWSKI OF COUNSEL),
FOR DEFENDANT- APPELLANT.

JON E. BUDELMANN, DI STRI CT ATTORNEY, AUBURN (CHRI STOPHER T. VALDI NA CF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Cayuga County Court (Thomas G
Leone, J.), rendered May 22, 2014. The judgnent convicted defendant,
upon his plea of guilty, of crimnal possession of marihuana in the
second degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani mously affirmed.

Menor andum  Def endant appeals fromtwo judgnents convicting him
upon his pleas of guilty, of crimnal possession of marihuana in the
second degree (Penal Law 8 221.25) and crimnal sale of marihuana in
the first degree (8 221.55), respectively. |In both appeals, we reject
defendant’s contention that his guilty pleas were involuntary because
County Court did not advise himthat he nay be deported as a
consequence thereof (see generally People v Peque, 22 NY3d 168, 193
[2013]). In Peque, “the Court of Appeals held that, as part of its
i ndependent obligation to ascertain whether a defendant is pleading
guilty voluntarily, a trial court nust alert a noncitizen defendant
that he or she may be deported as a consequence of the plea of guilty
(Peopl e v Lopez-Al varado, 149 AD3d 981, 981 [2d Dept 2017] [enphasis
added]). During the plea colloquy in this case, however, defense
counsel told the court that defendant was a citizen of the United
States. Defense counsel’s statenent to the court was bi ndi ng upon
def endant (see generally People v Brown, 98 Ny2d 226, 232-233 [2002];
Peopl e v Sacco, 199 AD2d 288, 288 [2d Dept 1993], Iv dism ssed 82 Ny2ad
853 [1993], Iv denied 84 Ny2d 832 [1994], reconsideration denied 84
NY2d 939 [1994]). Thus, defendant is not entitled to relief under
Peque (see People v Brazil, 123 AD3d 466, 467 [1st Dept 2014], Iv
deni ed 25 NY3d 1198 [2015]).

”

People v Pal mer (—AD3d —[Feb. 1, 2018] [1st Dept 2018]) is
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di stinguishable. 1In that case, the defendant had wel | -docunented
mental health issues that called into question the reliability of his
claimto United States citizenship. No such nental health concerns
are present in this case. Mreover, unlike in Palnmer, nothing in this
record casts doubt on the accuracy of defense counsel’s statenent
concerni ng defendant’s citizenship. Indeed, the only other nention of
defendant’s citizenship status in the record is an arrest report
wherein defendant is described as a citizen of the United States.

Finally, defendant’s contention in both appeals that he was
deni ed effective assi stance of counsel is based on matters outside the
record and nust therefore be raised in a notion pursuant to CPL
article 440 (see People v Pastor, 28 NY3d 1089, 1091 [2016]; People v
Haf fi z, 19 Ny3d 883, 885 [2012]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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JOEL A TULL, DEFENDANT- APPELLANT.
(APPEAL NO. 2.)

LAW OFFI CE OF MATTHEW BOROWSKI , BUFFALO ( MATTHEW BOROWSKI OF COUNSEL),
FOR DEFENDANT- APPELLANT.

JON E. BUDELMANN, DI STRI CT ATTORNEY, AUBURN (CHRI STOPHER T. VALDI NA CF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Cayuga County Court (Thomas G
Leone, J.), rendered May 22, 2014. The judgnent convicted defendant,
upon his plea of guilty, of crimnal sale of marihuana in the first
degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani mously affirmed.

Sanme nmenorandum as in People v Tull ([appeal No. 1] —AD3d —
[ Mar. 16, 2018] [4th Dept 2018]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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SUZANNE KARR, DEFENDANT- APPELLANT,

ET AL., DEFENDANTS.
(APPEAL NO. 1.)

PHETERSON SPATORI CO LLP, ROCHESTER ( DERRI CK A. SPATORI CO OF COUNSEL),
FOR DEFENDANT- APPELLANT.

WOODS OVI ATT G LMAN LLP, ROCHESTER (ROBERT D. HOOKS OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Monroe County (Renee
Forgensi Mnarik, A J.), entered Decenber 5, 2016. The order, anong
other things, granted plaintiff’s notion for partial summary judgnent.

Now, upon reading and filing the stipulation of discontinuance
with attached Exhibit A signed by the attorneys for plaintiff and
def endant - appel | ant on January 30, 2018,

It is hereby ORDERED t hat said appeal is unaninmously disnm ssed
wi t hout costs upon stipul ation.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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SUZANNE KARR, DEFENDANT- APPELLANT,

ET AL., DEFENDANTS.
(APPEAL NO. 2.)

PHETERSON SPATORI CO LLP, ROCHESTER ( DERRI CK A. SPATORI CO OF COUNSEL),
FOR DEFENDANT- APPELLANT.

WOODS OVI ATT G LMAN LLP, ROCHESTER (ROBERT D. HOOKS OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an anmended judgnment of the Suprenme Court, Monroe
County (Renee Forgensi Mnarik, A J.), entered February 3, 2017. The
anended judgnent, anong ot her things, awarded plaintiff the sum of
$52,470. 21 as agai nst defendants.

Now, upon reading and filing the stipulation of discontinuance
wi th attached Exhibit A signed by the attorneys for plaintiff and
def endant - appel | ant on January 30, 2018,

It is hereby ORDERED t hat said appeal is unaninmously dism ssed
W t hout costs upon stipul ation.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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ANTHONY DRUMGOCLE, DEFENDANT- APPELLANT.

BRI DGET L. FI ELD, ROCHESTER, FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER ( STEPHEN X. O BRI EN OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Suprenme Court, Monroe County
(Joanne M Wnslow, J.), rendered August 26, 2014. The judgnent
convi cted defendant, upon his plea of guilty, of robbery in the second
degree (four counts).

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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TYLEE D. GAlI NES, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALO, | NC., BUFFALO (M CHAEL S. DEAL OF
COUNSEL), FOR DEFENDANT- APPELLANT.

LAWRENCE FRI EDMAN, DI STRI CT ATTORNEY, BATAVIA (SHI RLEY A. GORMAN OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Genesee County Court (M chael F.
Pietruszka, A J.), rendered May 26, 2016. The judgnment convicted
def endant, upon his plea of guilty, of attenpted crimnal possession
of a controlled substance in the third degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals from a judgnent convicting him
upon his plea of guilty, of attenpted crimnal possession of a
control |l ed substance in the third degree (Penal Law 88 110.00, 220.16
[1]). Contrary to defendant’s contention, we conclude that he
knowi ngly, intelligently, and voluntarily waived his right to appea
as a condition of the plea (see generally People v Lopez, 6 NY3d 248,
256 [2006]), and the record establishes that defendant “understood
that the right to appeal is separate and distinct fromthose rights
automatically forfeited upon a plea of guilty” (id.). Contrary to
defendant’s rel ated contention, the oral waiver of the right to appea
was “buttressed by [his] witten waiver of appeal, which explicitly
enunerated the rights that were to be relinquished and [in which
def endant] acknow edged that [he] had di scussed the consequences of
the wai ver with counsel” (People v G ovanni, 53 AD3d 778, 778 [3d Dept
2008], Iv denied 11 Ny3d 832 [2008]). Finally, we conclude that
defendant’s valid waiver of the right to appeal enconpasses his
chall enge to the severity of the sentence (see Lopez, 6 NY3d at 255).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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KA 11-01135
PRESENT: WHALEN, P.J., SMTH, LINDLEY, DEJOSEPH, AND NEMOYER, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

MJZZAMM LS. HASSAN, ALSO KNOMWN AS MO HASSAN
DEFENDANT- APPELLANT.

KATHRYN FRI EDVAN, BUFFALO, FOR DEFENDANT- APPELLANT.
MJZZAMM L S. HASSAN, DEFENDANT- APPELLANT PRO SE.

JOHN J. FLYNN, DI STRICT ATTORNEY, BUFFALO (DONNA A. M LLING OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Erie County Court (Thonas P.
Franczyk, J.), rendered March 9, 2011. The judgnment convi cted
def endant, upon a jury verdict, of nurder in the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously affirmed.

Menor andum  Def endant appeals from a judgnent convicting him
upon a jury verdict of nmurder in the second degree (Penal Law § 125.25
[1]). Defendant contends that he is entitled to a new trial because
County Court inproperly limted the scope of his pretrial statenents
to the press to the general nature of the charges against himand his
i nt ended defense, thereby allegedly preventing himfrom adequately
respondi ng to press coverage purportedly favorable to the People. He
argues that the court’s ruling “unconstitutionally infected” the jury
pool and precluded himfromfinding jurors who were not biased agai nst
him Even assum ng, arguendo, that the court abused the discretion
afforded to it to take affirmative nmeasures to ensure a fair trial and
to prevent or reduce prejudicial pretrial publicity (see generally
Sheppard v Maxwel |, 384 US 333, 363 [1966]; Matter of National
Broadcasti ng Co. v Cooperman, 116 AD2d 287, 289 [2d Dept 1986]), we
concl ude that defendant failed to preserve his contention for our
revi ew because he never noved for a change of venue or other relief
based on the purportedly tainted jury pool (see People v Perkins, 62
AD3d 1160, 1162 [3d Dept 2009], |v denied 13 NY3d 748 [2009]).
| nst ead, subsequent to the court’s ruling, defense counsel
participated in five full days of jury selection, during which tine
the prospective jurors were thoroughly questioned on their nedia
exposure and potential biases, and counsel acquiesced to the sel ected
jurors being sworn without objection (see id.). W decline to
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exerci se our power to review defendant’s contention as a matter of
discretion in the interest of justice (see CPL 470.15 [6] [a]).

We reject defendant’s further contention that the court commtted
a node of proceedings error by granting defendant’s mdtrial request
to proceed pro se. Although the right to represent oneself is
“severely constricted” once a trial has begun, an otherw se untinely
notion to proceed pro se may still “be granted in the trial court’s
discretion and . . . in conpelling circunstances” (People v MclIntyre,
36 Ny2d 10, 17 [1974]; see People v Dashnaw, 116 AD3d 1222, 1231-1232
[ 3d Dept 2014], |Iv denied 23 NY3d 1019 [2014]). W concl ude, upon our
review of “the whole record, not sinply . . . the waiver colloquy”
(Peopl e v Providence, 2 NY3d 579, 583 [2004]), that the requisite
conpel l'ing circunstances existed. For instance, defendant’s seri al
termnation of nmultiple prior attorneys evidenced his unrealistic
expectations of counsel’s role in his defense. |In addition, tria
counsel informed the court that, despite mdtrial conciliatory
efforts, the attorney-client relationship had reached an unresol vabl e
i npasse because of counsel’s inability to adhere to defendant’s
requests while ethically representing defendant (see People v
Chandl er, 109 AD3d 1202, 1203 [4th Dept 2013], |Iv denied 23 Ny3d 1019
[2014]).

Def endant’ s contention that the court failed to make a sufficient
inquiry into juror m sconduct when inforned that an unidentified
femal e juror may have been di scussing defendant’s guilt or innocence
bef ore deliberations had begun is unpreserved for our review, inasnuch
as defendant acquiesced in the court’s decision not to interview the
other jurors with whomthe femal e juror was speaking (see People v
Hodge, 147 AD3d 1502, 1503 [4th Dept 2017], |v denied 29 NY3d 1032
[ 2017]; see also People v Hicks, 6 NY3d 737, 739 [2005]; see generally
Peopl e v Morgan, 96 AD3d 1418, 1418 [4th Dept 2012], |v denied 20 NY3d
987 [2012]). We decline to exercise our power to review defendant’s
contention as a matter of discretion in the interest of justice (see
CPL 470.15 [6] [a]).

Finally, we have considered the contentions raised by defendant
in his pro se supplenental brief and conclude that none warrants
nodi fication or reversal of the judgnent.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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KAH 16- 00853
PRESENT: WHALEN, P.J., SM TH, LINDLEY, DEJOSEPH, AND NEMOYER, JJ.

THE PEOPLE OF THE STATE OF NEW YORK EX REL.
JASM NE VALENTI N, PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER

ANTHONY ANNUCCI , ACTI NG COW SSI ONER, NEW YORK
STATE DEPARTMENT OF CORRECTI ONS AND COVMUNI TY
SUPERVI SI ON, AND SHERYL ZENZEN, SUPERI NTENDENT,
ALBI ON CORRECTI ONAL FACI LI TY,

RESPONDENTS- RESPONDENTS.

THE LEGAL Al D BUREAU OF BUFFALO, I NC., BUFFALO (BENJAM N L. NELSON OF
COUNSEL), FOR PETI TI ONER- APPELLANT.

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (JEFFREY W LANG OF
COUNSEL), FOR RESPONDENTS- RESPONDENTS.

ALEXANDER A. REI NERT, NEW YORK CI TY, FOR THE PECPLE OF THE STATE OF
NEW YORK EX REL. JASM NE VALENTI N, AM CUS CURI AE.

Appeal from a judgnent (denom nated order) of the Suprene Court,
Ol eans County (Janmes P. Punch, A J.), entered February 11, 2016 in a
habeas corpus proceeding. The judgnment dism ssed the petition.

It is hereby ORDERED that said appeal is unaninously dism ssed
W t hout costs.

Menmorandum  Petitioner appeals froma judgnment di sm ssing her
petition for a wit of habeus corpus. The appeal has been rendered
nmoot by petitioner’s release to parole supervision (see People ex rel.
Moore v Stallone, 151 AD3d 1839, 1839 [4th Dept 2017]; People ex rel.
Yourdon v Senrau, 133 AD3d 1351, 1351 [4th Dept 2015]), and the
exception to the nootness doctrine does not apply (see generally
Matter of Hearst Corp. v Cyne, 50 Ny2d 707, 714-715 [1980]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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CAF 16-01805
PRESENT: WHALEN, P.J., SM TH, LINDLEY, DEJOSEPH, AND NEMOYER, JJ.

IN THE MATTER OF DANI EL C. SOUDER,
PETI TI ONER- RESPONDENT,

\% ORDER

M CHELLE COPPOLA, RESPONDENT- APPELLANT.
(APPEAL NO. 1.)

DEBORAH J. SCI NTA, ORCHARD PARK, FOR RESPONDENT- APPELLANT.
MEGAN M SI TI CUMBO, BUFFALO, FOR PETI TI ONER- RESPONDENT.

DAVI D C. SCHOPP, THE LEGAL Al D BUREAU OF BUFFALO, | NC., BUFFALO
(CHARLES D. HALVORSEN OF COUNSEL), ATTORNEY FOR THE CHI LD.

Appeal froman order of the Famly Court, Erie County (Tracey A
Kassman, R ), entered August 29, 2016 in a proceeding pursuant to
Fam |y Court Act article 6. The order granted the petition to nodify
an order of custody and visitation dated May 25, 2012.

It is hereby ORDERED that said appeal is unaninously dism ssed
wi thout costs (see Matter of Eric D. [appeal No. 1], 162 AD2d 1051,
1051 [4th Dept 1990]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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CAF 16-02243
PRESENT: WHALEN, P.J., SM TH, LINDLEY, DEJOSEPH, AND NEMOYER, JJ.

IN THE MATTER OF DANI EL C. SOUDER,
PETI TI ONER- RESPONDENT,

\% ORDER

M CHELLE COPPOLA, RESPONDENT- APPELLANT.
(APPEAL NO. 2.)

DEBORAH J. SCI NTA, ORCHARD PARK, FOR RESPONDENT- APPELLANT.
MEGAN M SI TI CUMBO, BUFFALO, FOR PETI TI ONER- RESPONDENT.

DAVI D C. SCHOPP, THE LEGAL Al D BUREAU OF BUFFALO, | NC., BUFFALO
(CHARLES D. HALVORSEN OF COUNSEL), ATTORNEY FOR THE CHI LD.

Appeal from an anended order of the Family Court, Erie County
(Tracey A Kassman, R ), entered October 18, 2016 in a proceedi ng
pursuant to Fam |y Court Act article 6. The anmended order granted the
petition to nodify an order of custody and visitation dated May 25,
2012.

It is hereby ORDERED t hat the amended order so appealed fromis
unani nously affirmed wi thout costs for reasons stated in the decision
at Famly Court.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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IN THE MATTER OF JAVES DRAJEM
PETI TI ONER- RESPONDENT,

\% MEMORANDUM AND ORDER

SARAH CARR, RESPONDENT- APPELLANT.

KATHLEEN E. CASEY, BARKER, FOR RESPONDENT- APPELLANT.

ALVIN M GREENE, BUFFALO, ATTORNEY FOR THE CHI LD

Appeal froman order of the Famly Court, N agara County (John F
Batt, J.), entered Decenber 12, 2016 in a proceeding pursuant to
Fam |y Court Act article 6. The order nodified a prior joint custody
order by awardi ng petitioner sole | egal and physical custody of the
subject child, with visitation to respondent.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum In this proceeding pursuant to Fam |y Court Act
article 6, respondent nother appeals froman order that nodified a
prior joint custody order by awarding petitioner father sole |egal and
physi cal custody of the subject child, with visitation to the nother.
Initially, we note that the nother does not dispute that the continued
deterioration of the parties’ relationship and their inability to
coparent constitutes a significant change in circunmstances warranting
an inquiry into whether a change in custody is in the child s best
interests (see Werner v Kenney, 142 AD3d 1351, 1351 [4th Dept 2016];
Matter of Ladd v Krupp, 136 AD3d 1391, 1392 [4th Dept 2016]).

“[A] court's determ nation regarding custody and visitation
I ssues, based upon a first-hand assessnent of the credibility of the
Wi tnesses after an evidentiary hearing, is entitled to great weight
and will not be set aside unless it |acks an evidentiary basis in the
record” (Matter of Bryan K B. v Destiny S.B., 43 AD3d 1448, 1449 [4th
Dept 2007] [internal quotation marks omtted]; see Eschbach v
Eschbach, 56 Ny2d 167, 173-174 [1982]). Here, we conclude, contrary
to the contention of the nother, that Famly Court properly consi dered
the appropriate factors in making its custody determ nation, and the
record supports the court’s conclusion that awardi ng sole custody to
the father is in the child s best interests (see Wrner, 142 AD3d at
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1352; Ladd, 136 AD3d at 1392-1393).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

229

CA 17-01234
PRESENT: WHALEN, P.J., SM TH, LINDLEY, DEJOSEPH, AND NEMOYER, JJ.

IN THE MATTER OF THE ESTATE OF THEODORE K. HENRY

DECEASED.

THE HOVESTEAD AT SOLDIER S AND SAILOR S MEMORI AL MEMORANDUM AND ORDER
HOSPI TAL, OBJECTANT- APPELLANT;

BRUCE T. HENRY AND RI CHARD B. HENRY, CO EXECUTORS OF
THE ESTATE OF THEODORE K. HENRY, DECEASED
RESPONDENTS- RESPONDENTS.

M CHAEL D. CALARCO NEWARK, FOR OBJECTANT- APPELLANT.

LECLAI R KORONA VAHEY COLE LLP, ROCHESTER (JEREMY M SHER OF COUNSEL),
FOR RESPONDENT- RESPONDENT BRUCE T. HENRY, CO- EXECUTOR OF THE ESTATE OF
THEODORE K. HENRY, DECEASED.

HARRI S BEACH PLLC, PITTSFORD ( KARA E. STODDART OF COUNSEL), FOR
RESPONDENT- RESPONDENT RI CHARD B. HENRY, CO EXECUTOR OF THE ESTATE OF
THEODORE K. HENRY, DECEASED.

Appeal from an order of the Surrogate’s Court, Yates County
(Dennis F. Bender, S.), entered August 22, 2016. The order denied the
notion of objectant for an order, inter alia, striking the accounting
and granted the cross notion of respondents for, anong other things,
summary judgnent di sm ssing the objections.

It is hereby ORDERED t hat said appeal is unaninously disnm ssed
wi t hout costs.

Menorandum  Decedent lived in a nursing home operated by
objectant until he passed away in Novenber 2008. After waiting
several years, objectant conmenced a proceedi ng seeking to recover the
costs of decedent’s care, but the proceeding was dism ssed. bjectant
thereafter submitted a claimfor the costs of that care to decedent’s
estate, and when respondents (hereafter, coexecutors) denied the claim
as untinmely, objectant conmenced this proceedi ng seeking a conpul sory
accounting of decedent’s estate and related relief pursuant to SCPA
2205. The coexecutors subsequently filed a final accounting of the
estate. bjectant filed objections and points of |law and thereafter
noved for an order, inter alia, striking the accounting, and the
coexecutors cross-noved for, anong other relief, sunmary judgnment
di sm ssing the objections. By order filed and served with notice of
entry on August 25, 2016, Surrogate’s Court denied the notion and
granted the cross notion. Objectant purported to file a notice of
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appeal dated August 31, 2016, but m stakenly filed it in the Yates
County Clerk’s Ofice rather than in Surrogate’'s Court. QObjectant
al so sent a copy of the notice of appeal to counsel for the

coexecutors by enmil, although the parties agree that counsel had not
agreed to accept service in that manner, and there is no indication in
the record that any prior papers had been served by email. |t appears

that the notice of appeal reached the County Clerk’s Ofice on

Sept enber 8, 2016. By letter dated Septenber 27, 2016, the Yates
County Clerk rejected the notice of appeal on the ground that it was
filed in the wong venue, and remtted it to objectant’s counsel.

bj ectant electronically filed an “Anended Notice of Appeal” in
Surrogate’s Court on Cctober 3, 2016 using the New York State Courts
Electronic Filing System (see 22 NYCRR 207.4-aa [a]). W agree with
t he coexecutors that objectant did not tinely file or serve a notice
of appeal, and we therefore dism ss the appeal.

Pursuant to CPLR 5513 (a), a notice of appeal nust be served
wi thin 30 days of service of the order fromwhich the appeal is taken,
with notice of entry thereof. An additional five days is added where,
as here, the order and notice of entry are served by nmail (see CPLR
5513 [d]; see also CPLR 2103 [b] [2]). Furthernore, the CPLR provides
that “[a]n appeal shall be taken by serving on the adverse party a
notice of appeal and filing it in the office where the judgnment or
order of the court of original instance is entered” (CPLR 5515 [1])
and, in this instance, the order was filed in Surrogate’s Court.
Thus, to bring a tinely appeal, objectant was required to serve the
noti ce of appeal on the opposing party and to file the notice of
appeal in Surrogate’s Court by Septenber 29, 2016 (see CPLR 5515 [1]).
“A conplete failure to conply with CPLR 5515 deprives this Court of
jurisdiction to entertain the appeal” (AXA Equit. Life Ins. Co. v
Kal i na, 101 AD3d 1655, 1657 [4th Dept 2012]; see M Entertai nment, Inc.
v Leydier, 13 NY3d 827, 828-829 [2009]).

Here, there was such a conplete failure. Although objectant’s
attorney sent the notice of appeal to the attorneys for the opposing
parties, he did so by email, and objectant concedes that neither
coexecutor agreed to accept service in that manner. In addition,
al t hough objectant’s attorney attenpted to file the notice of appeal,
he did not do so in the correct venue (cf. Perlbinder v Board of Myrs.
of 411 E. 53rd St. Condom nium 154 AD3d 467, 468 [1lst Dept 2017], |lv
deni ed 30 NY3d 910 [2018]). “Atinely notice of appeal is a
jurisdictional prerequisite, and the tinme to take an appeal cannot be
extended [where, as here,] the notice of appeal was neither tinely
filed nor served” (Matter of Jones v Coughlin, 207 AD2d 1037, 1037
[4th Dept 1994]; see Murphy v N agara Frontier Transp. Auth., 207 AD2d
1038, 1038 [4th Dept 1994]; see also Cappiello v Cappiello, 66 Ny2d
107, 108-109 [1985]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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CA 18-00275
PRESENT: WHALEN, P.J., SM TH, LINDLEY, DEJOSEPH, AND NEMOYER, JJ.

RANDY AGNESS AND ANNETTE AGNESS,
CLAI MANTS- RESPONDENTS,

\% MEMORANDUM AND ORDER
STATE OF NEW YORK, DEFENDANT- APPELLANT.

(CLAIM NO. 123203.)
(APPEAL NO. 2.)

ERI C T. SCHNElI DERVAN, ATTORNEY GENERAL, ALBANY (BRI AN D. G NSBERG OF
COUNSEL), FOR DEFENDANT- APPELLANT.

LOTEMPI O P. C. LAW GROUP, BUFFALO (BRI AN D. KNAUTH OF COUNSEL), FOR
CLAI MANTS- RESPONDENTS.

Appeal from a judgnment of the Court of Clains (D ane L
Fitzpatrick, J.), entered August 30, 2017. The judgnent granted
claimants partial summary judgnment on the issue of liability.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Claimants comenced this action seeki ng damages for
injuries that Randy Agness (claimant) sustained as a result of being
bitten by a rabid fox while canping at Sanpson State Park. Defendant
appeals froman interlocutory judgnent denying defendant’s notion for
sumary judgnent dism ssing the claimand granting claimants’ notion
for partial summary judgnment on the issue of liability.

Def endant contends that the Court of Clains erred in granting
claimants’ notion and denying its notion inasnuch as it was engaged at
all relevant tinmes in a governnental function involving the exercise
of discretion, and it was therefore imune fromliability for noney
damages. W reject that contention. “ ‘Wen a negligence claimis
asserted against a nmunicipality, the first issue for a court to decide
is whether the municipal entity was engaged in a proprietary function
or acted in a governmental capacity at the tine the claimarose ”
(Turturro v Gty of New York, 28 Ny3d 469, 477 [2016], quoti ng
Appl ewhite v Accuhealth, Inc., 21 Ny3d 420, 425 [2013]). “The
rel evant inquiry in determ ning whether a governnental agency is
acting wwthin a governnental or proprietary capacity is to exam ne .

‘the specific act or om ssion out of which the injury is clainmed to
have arisen and the capacity in which that act or failure to act
occurred’” ” (Matter of Wrld Trade Ctr. Bonbing Litig., 17 NY3d 428,
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447 [ 2011], rearg denied 18 NY3d 898 [2012], cert denied 568 US 817
[ 2012], quoting MIller v State of New York, 62 NY2d 506, 513 [1984]).

Here, claimant’s injuries allegedly resulted fromdefendant’s
negligent failure to take adequate steps to protect park patrons from
reasonably foreseeabl e danger, despite having actual notice of a
potentially rabid animal on the park prem ses hours before the
incident. “It is well settled that regardl ess of whether or not it is
a source of incone the operation of a public park by a municipality is
a quasi-private or corporate and not a governnental function”

(Caldwell v Village of Is. Park, 304 NY 268, 273 [1952]). Further, “a
muni cipality is under a duty to maintain its park . . . facilities in
a reasonably safe condition” (Rhabb v New York City Hous. Auth., 41
NY2d 200, 202 [1976]). That “duty goes beyond the nere nmai ntenance of
t he physical condition of the park . . . and, although strict or

i mredi at e supervi sion need not be provided, the municipality may be
obliged to furnish an adequate degree of general supervision which nay
require the regul ation or prevention of such activities [or other
conditions] as endanger others utilizing the park” (id.). Thus, we
conclude that the court properly determ ned that claimnts’

al l egations that defendant failed “to mnimze the risk posed with a
rel evant warning and effective notification to the [p]Jark [p]olice”

i nplicated defendant’s proprietary, not governnental, duties.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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PRESENT: WHALEN, P.J., SMTH, LINDLEY, DEJOSEPH, AND NEMOYER, JJ.

RANDY AGNESS AND ANNETTE AGNESS,
CLAI MANTS- RESPONDENTS,

\% ORDER
STATE OF NEW YORK, DEFENDANT- APPELLANT.

(CLAIM NO. 123203.)
(APPEAL NO. 1.)

ERI C T. SCHNElI DERVAN, ATTORNEY GENERAL, ALBANY (BRI AN D. G NSBERG OF
COUNSEL), FOR DEFENDANT- APPELLANT.

LOTEMPI O P. C. LAW GROUP, BUFFALO (BRI AN D. KNAUTH OF COUNSEL), FOR
CLAI MANTS- RESPONDENTS.

Appeal from an order of the Court of Clains (D ane L.
Fitzpatrick, J.), entered August 23, 2016. The order granted the
notion of claimants for partial summary judgnment on the issue of
liability and denied the notion of defendant for sunmary judgnent
dism ssing the claim

It is hereby ORDERED t hat said appeal is unaninmously disn ssed
W t hout costs (see Hughes v Nussbauner, C arke & Vel zy, 140 AD2d 988,
988 [4th Dept 1988]; Chase Manhattan Bank, N. A. v Roberts & Roberts,
63 AD2d 566, 567 [1lst Dept 1978]; see also CPLR 5501 [a] [1]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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PRESENT: WHALEN, P.J., SM TH, LINDLEY, DEJOSEPH, AND NEMOYER, JJ.

THOVAS P. BERGVAN, PLAI NTI FF- RESPONDENT,
\% ORDER
GREGORY C. DI NANT, JOAN E. STOCK,

DEFENDANTS- APPELLANTS,
ET AL., DEFENDANT.

LAWOFFI CE OF KEl TH D. M LLER, LIVERPOOL (KEITH D. M LLER OF COUNSEL),
FOR DEFENDANTS- APPELLANTS.

WLLI AM MATTAR, P.C., WLLIAMSVILLE (MATTHEW J. KAI SER OF COUNSEL),
FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Oswego County (Janes
W MCarthy, J.), entered March 13, 2017. The order, inter alia,
deni ed the notion of defendants-appellants for sunmary judgnment
di sm ssing the conplaint against them

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs for reasons stated at Suprene
Court.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

239

KA 14-00974
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

TAJERON W LLI AMS, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (LI NDA M CAMPBELL OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (LEAH R. MERVI NE OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Monroe County Court (Victoria M
Argento, J.), rendered April 3, 2014. The appeal was held by this
Court by order entered March 24, 2017, and the matter was remtted to
Monroe County Court for further proceedings (148 AD3d 1701). The
proceedi ngs were held and conpl et ed.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously affirmed.

Menorandum  We previously held this case, reserved deci sion, and
remtted the matter to County Court to determ ne and state for the
record whet her defendant is a youthful offender (People v WIIians,
148 AD3d 1701, 1702 [4th Dept 2017]; see generally People v
M ddl ebrooks, 25 Ny3d 516, 525-527 [2015]; People v Rudol ph, 21 NY3d
497, 499-501 [2013]). Upon remttal, the court determ ned that
defendant is not an eligible youth because he was convicted of robbery
in the first degree (Penal Law 8§ 160.15 [4]), an arned felony offense
(see CPL 720.10 [2] [a] [ii]), and neither of the factors set forth in
CPL 720.10 (3) applies (see People v Lewis, 128 AD3d 1400, 1400 [4th
Dept 2015], |v denied 25 NY3d 1203 [2015]). W conclude that the
court’s determ nation does not constitute an abuse of its discretion
(see generally M ddl ebrooks, 25 NY3d at 526-527; People v Garcia, 84
NY2d 336, 342-343 [1994]). W decline to grant defendant’s request
that we exercise our interest of justice jurisdiction to determ ne
that mtigating circunstances exist pursuant to CPL 720.10 (3) (i) and
to adjudicate hima youthful offender (see People v Hall, 130 AD3d
1495, 1496 [4th Dept 2015], |v denied 26 NY3d 968 [2015]; Lew s, 128
AD3d at 1400-1401; cf. People v Amr W, 107 AD3d 1639, 1640-1641 [4th
Dept 2013]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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TP 17-01650
PRESENT: SM TH, J.P., CENTRA, PERADOTTO, DEJCSEPH, AND CURRAN, JJ.

IN THE MATTER OF JERRY MCLAMORE, PETI Tl ONER,
\% ORDER
ANTHONY ANNUCCI , ACTI NG COW SSI ONER, NEW YORK

STATE DEPARTMENT OF CORRECTI ONS AND COVMUNI TY
SUPERVI SI ON, RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW (LEAH R. NOWOTARSKI OF
COUNSEL), FOR PETI TI ONER

ERI C T. SCHNEI DERVAN, ATTORNEY CGENERAL, ALBANY (VI CTOR PALADI NO OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judici al
Department by order of the Supreme Court, Wom ng County [M chael M
Mohun, A.J.], entered Septenber 15, 2017) to review a determ nation of
respondent. The determ nation found after a tier Ill hearing that
petitioner violated various inmate rul es.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is dism ssed.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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TREVON KI LLI NGS, DEFENDANT- APPELLANT.

ADAM H. VANBUSKI RK, AUBURN, FOR DEFENDANT- APPELLANT.

JON E. BUDELMANN, DI STRI CT ATTORNEY, AUBURN ( CHRI STOPHER T. VALDI NA OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Cayuga County Court (Mark H
Fandrich, A.J.), rendered January 12, 2016. The judgnent convicted
def endant, upon a jury verdict, of pronoting prison contraband in the
first degree and tanpering with physical evidence.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of pronoting prison contraband in the first degree
(Penal Law 8 205.25 [2]) and tanmpering with physical evidence
(8 215.40 [2]). Defendant’s conviction arose from an incident that
occurred when he was an inmate in a correctional facility, in which he
fought wth another inmate. Defendant was observed maki ng sl ashi ng
notions toward the other inmate, who sustained a |aceration on his
cheek. The fight was observed by one correction officer and, when
ot her correction officers arrived to assist, the inmates stopped
fighting and assuned a position to be frisked. No contraband was
recover ed.

Def endant contends that the conviction of pronoting prison
contraband in the first degree is not based on legally sufficient
evidence with respect to his identity and his possession of the
dangerous contraband. W reject that contention. View ng the
evidence in the light nost favorable to the People (see People v
Contes, 60 Ny2d 620, 621 [1983]), we conclude that defendant’s
identity as the inmate who was fighting with another innate while
maki ng sl ashing notions and his possessi on of dangerous contraband is
supported by legally sufficient evidence (see People v Hurd, 161 AD2d
841, 842 [3d Dept 1990], |v denied 76 Ny2d 858 [1990]). The
correction officer who witnessed the fight was unable to make an in-
court identification of defendant at trial, but he testified that he
confirmed defendant’s identification inmmediately after the fight by
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bei ng shown defendant’s identification card. In addition, other
correction officers who arrived at the scene after the fight ended
identified defendant at trial as one of the two i nmates who was
frisked and interviewed after the incident. Although no weapon was
recovered, the evidence further established that the other inmate
sustained a cut to his cheek that required 30 sutures, and there was
testinmony that the injury was consistent with a weapon fashi oned from
a razor blade, scalpel, can lid, or exacto knife. The jury could thus
i nfer based on that evidence that defendant possessed dangerous
contraband (see People v Blunt, 149 AD3d 1573, 1573 [4th Dept 2017],

| v denied 29 NY3d 1123 [2017]). W reject defendant’s further
contention that his conviction of tanpering with physical evidence is
not based on legally sufficient evidence (see generally People v

Bl eakl ey, 69 Ny2d 490, 495 [1987]). |In addition, view ng the evidence
inlight of the elenents of the crimes as charged to the jury (see
Peopl e v Dani el son, 9 NY3d 342, 349 [2007]), we reject defendant’s
contention that the verdict is against the weight of the evidence (see
general ly Bl eakl ey, 69 Ny2d at 495).

Contrary to defendant’s contention, County Court properly denied
his request for a mssing witness charge with respect to the other
inmate involved in the fight. Defendant failed to neet his burden of
establishing that the witness would provide testinony that was
favorabl e to the People (see People v Edwards, 14 NY3d 733, 735
[ 2010] ; People v Santos, 151 AD3d 1620, 1622 [4th Dept 2017], lv
deni ed 29 NY3d 1133 [2017]). Indeed, in requesting the m ssing
Wi t ness charge, defendant asserted that it was anticipated that the
inmate “would testify favorably for the defense.” Finally, we reject
defendant’s contention that the sentence is unduly harsh and severe.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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PRESENT: SM TH, J.P., CENTRA, PERADOTTO, DEJCSEPH, AND CURRAN, JJ.
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JAMES D. W SNER, DEFENDANT- APPELLANT.

M CHAEL G Cl ANFARANO, OSVEGO, FOR DEFENDANT- APPELLANT.

KRI STYNA S. MLLS, DI STRI CT ATTORNEY, WATERTOWN, FOR RESPONDENT.

Appeal from a judgnment of the Jefferson County Court (Kim H.
Martusewi cz, J.), rendered Cctober 13, 2015. The judgnent convi cted
def endant upon his plea of guilty of, inter alia, crimnal possession
of a weapon in the first degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed.

Menorandum  On appeal froma judgment convicting himupon his
plea of guilty of, inter alia, crimnal possession of a weapon in the
first degree (Penal Law 8 265.04 [2]), defendant contends that he did
not validly waive his right to appeal and that the sentence is unduly
harsh and severe. W agree with defendant that his purported waiver
of the right to appeal is not valid inasnmuch as “the perfunctory
inquiry made by [County] Court was insufficient to establish that the
court engage[d] the defendant in an adequate colloquy to ensure that
the wai ver of the right to appeal was a know ng and voluntary choice”
(Peopl e v Beaver, 128 AD3d 1493, 1494 [4th Dept 2015] [i nternal
guotation marks omtted]). Although “[a] detailed witten waiver can
suppl ement a court’s on-the-record explanation of what a wai ver of the
right to appeal entails, . . . a witten waiver does not, standing
al one, provide sufficient assurance that the defendant is know ngly,
intelligently and voluntarily giving up his or her right to appeal”
(Peopl e v Banks, 125 AD3d 1276, 1277 [4th Dept 2015], |v denied 25
NY3d 1159 [2015] [internal quotation marks omitted]). Here, although
def endant signed such a witten waiver, “the record establishes that
County Court did not sufficiently explain the significance of the
appeal waiver or ascertain defendant’s understanding thereof” (id.;
see People v Welcher, 138 AD3d 1481, 1482 [4th Dept 2016], |v denied
28 NY3d 938 [2016]; cf. People v Ranpbs, 7 Ny3d 737, 738 [2006]). W
t hus conclude that, “despite defendant’s execution of a witten waiver
of the right to appeal, he did not know ngly, intelligently or
voluntarily waive his right to appeal as the record fails to
denonstrate a full appreciation of the consequences of such waiver”
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(People v Elnmer, 19 Ny3d 501, 510 [2012] [internal quotation marks
omtted]). W neverthel ess conclude that the sentence is not unduly
harsh or severe.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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PRESENT: SM TH, J.P., CENTRA, PERADOTTO, DEJCSEPH, AND CURRAN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
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MATTHEW W ECK, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU COF BUFFALO, | NC., BUFFALO (Tl MOTHY P. MJRPHY OF
COUNSEL), FOR DEFENDANT- APPELLANT.

JOHN J. FLYNN, DI STRI CT ATTORNEY, BUFFALO ( MATTHEW B. POWNERS OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Erie County Court (M chael L.
D Amico, J.), rendered Novenber 7, 2014. The judgnent convicted
def endant, upon his plea of guilty, of attenpted nurder in the second
degree (two counts).

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of two counts of attenpted nurder in the
second degree (Penal Law 88 110.00, 125.25 [1]). As the People
correctly concede, defendant’s waiver of the right to appeal is
invalid because it was not know ng, voluntary and intelligent (see
Peopl e v Brown, 296 AD2d 860, 860 [4th Dept 2002], |v denied 98 Nyad
767 [2002]; see also People v Maracle, 19 Ny3d 925, 928-929 [2012]).
Contrary to defendant’s contention, however, we conclude that the
sentence is not unduly harsh or severe.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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GREGORY WARE, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SOCI ETY, SYRACUSE (KRI STEN N. MCDERMOTT OF
COUNSEL), FOR DEFENDANT- APPELLANT.

W LLI AM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (JAMES P. MAXWELL
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Onondaga County Court (Anthony F.
Aloi, J.), rendered Decenber 16, 2014. The judgnent convicted
def endant, upon his plea of guilty, of manslaughter in the first
degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal from a judgnment convicting him upon his
pl ea of guilty, of manslaughter in the first degree (Penal Law
§ 125.20 [1]), defendant contends that his waiver of the right to
appeal is not valid. W agree. It is well settled that, for a waiver
of the right to appeal to be valid, the plea m nutes nust establish
that it was knowi ngly, voluntarily and intelligently entered, and the
pl ea court “nmust make certain that a defendant’s understandi ng of the
terms and conditions of a plea agreenent is evident on the face of the
record” (People v Lopez, 6 NY3d 248, 256 [2006]). “When a trial court
characterizes an appeal as one of the many rights automatically
extingui shed upon entry of a guilty plea, a review ng court cannot be
certain that the defendant conprehended the nature of the waiver of
appellate rights” (id.). Here, we agree with defendant that the plea
mnutes fail to “establish that the defendant understood that the
right to appeal is separate and distinct fromthose rights
automatically forfeited upon a plea of guilty” (id.), and thus the
wai ver is invalid (see People v Mallard, 151 AD3d 1957, 1958 [4th Dept
2017], |lv denied 29 NY3d 1130 [2017]; People v Cntron, 125 AD3d 1333,
1333 [4th Dept 2015], Iv denied 25 NY3d 1071 [2015]).

Neverthel ess, we affirm Even assum ng, arguendo, that defendant
preserved for our review his contention that County Court coerced him
to plead guilty, we conclude that his contention “is belied by [his]
statenent during the plea proceeding that [he] was not threatened,
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coerced or otherw se influenced against [his] will into pleading
guilty” (People v Beaty, 303 AD2d 965, 965 [4th Dept 2003], |v denied
100 NY2d 559 [2003]; see People v Strasser, 83 AD3d 1411, 1411 [4th
Dept 2011]). In addition, “the court did not coerce defendant into

pl eading guilty nerely by informng himof the range of sentences that
he faced if he proceeded to trial and was convicted” (People v
Pitcher, 126 AD3d 1471, 1472 [4th Dept 2015], |v denied 25 Ny3d 1169

[ 2015] ; see People v Carr, 147 AD3d 1506, 1507 [4th Dept 2017], Ilv
deni ed 29 NY3d 1030 [2017]). Defendant also failed to establish that
the court coerced himto plead guilty by denying his attorney’s

request to adjourn the trial. It is well settled that a * ‘court’s
exercise of discretion in denying a request for an adjournnent wll
not be overturned absent a show ng of prejudice’ ” (People v Peterkin,

81 AD3d 1358, 1360 [4th Dept 2011], |v denied 17 NY3d 799 [2011]; see
Peopl e v Rogers, 103 AD3d 1150, 1151 [4th Dept 2013], Iv denied 21
NY3d 946 [2013]), and defendant failed to nake such a show ng here.

Def endant’ s contention that he was denied effective assistance of
counsel survives his guilty plea only to the extent that he “contends
that his plea was infected by the allegedly ineffective assistance and
that he entered the plea because of his attorney’s all egedly poor
performance” (People v Bethune, 21 AD3d 1316, 1316 [4th Dept 2005], Iv
denied 6 NY3d 752 [2005]; see People v Collins, 129 AD3d 1676, 1676-
1677 [4th Dept 2015], |lv denied 26 NY3d 1038 [2015]). Defendant
“ ‘must show that there is a reasonable probability that, but for
counsel’s errors, he would not have pleaded guilty and woul d have
insisted on going to trial’ ” (People v Hernandez, 22 NY3d 972, 975
[ 2013], cert denied —US — 134 S O 1900 [2014], quoting Hi Il v
Lockhart, 474 US 52, 59 [1985]; see People v Bank, 28 Ny3d 131, 137-
138 [2016]), and defendant failed to even allege that he woul d have
proceeded to trial absent counsel’s all eged deficiencies.

Contrary to defendant’s further contention, the court properly
refused to suppress his statenents to the police. To the contrary,
the court properly concluded that defendant “did not clearly
comuni cate a desire to cease all questioning indefinitely” (People v
Caruso, 34 AD3d 860, 863 [3d Dept 2006], |v denied 8 NY3d 879 [2007];
see People v Flowers, 122 AD3d 1396, 1397 [4th Dept 2014], |v denied
24 NY3d 1219 [2015]), and thus did not make an “ ‘unequi vocal and
unqualified " assertion of his right to remain silent (People v
Zacher, 97 AD3d 1101, 1101 [4th Dept 2012], |v denied 20 NY3d 1015
[ 2013] ; see People v Young, 153 AD3d 1618, 1619 [4th Dept 2017], Iv
deni ed 30 Ny3d 1065 [2017]; People v Cole, 59 AD3d 302, 302 [1lst Dept
2009], Iv denied 12 Ny3d 924 [2009]). Defendant failed to preserve
for our review his contention that the court should have suppressed
his statenents based on unfulfilled prom ses made by the police
i nasmuch as he “failed to raise that specific contention in his notion
papers or at the suppression hearing as a ground for suppressing his
statenents” (People v Schluter, 136 AD3d 1363, 1363 [4th Dept 2016],
| v denied 27 Ny3d 1138 [2016]; see People v Keegan, 133 AD3d 1313,
1314 [4th Dept 2015], |v denied 27 NY3d 1152 [2016]). |In any event,
our review of the record discloses “ ‘no evidence of a prom se that
def endant woul d not be prosecuted or that he would receive |enient
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treatment’ ” that mght justify suppression of the ensuing statenents
(Peopl e v Sachs, 280 AD2d 966, 966 [4th Dept 2001], |v denied 96 Ny2d
834 [2001], reconsideration denied 97 Ny2d 708 [ 2002]).

Finally, the sentence is not unduly harsh or severe.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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TI MOTHY W LLI AMS, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SCCI ETY, SYRACUSE ( SARA A. GOLDFARB OF
COUNSEL), FOR DEFENDANT- APPELLANT.

WLLIAM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (NI COLE K
| NTSCHERT OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnent of the Onondaga County Court (Thomas J.
Mller, J.), rendered May 22, 2015. The judgnent convicted defendant,
upon a jury verdict, of attenpted nmurder in the second degree,
attenpted assault in the first degree, assault in the second degree
and strangul ation in the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously affirmed.

Menor andum  Def endant appeals from a judgnent convicting him
upon a jury verdict of attenpted nurder in the second degree (Pena
Law 88 110.00, 125.25 [1]), attenpted assault in the first degree
(88 110.00, 120.10 [1]), assault in the second degree (8§ 120.05 [2]),
and strangulation in the second degree (8 121.12). Defendant’s
conviction stens fromhis brutal assault of his paranmour. After
def endant found out that the victimhad cheated on him the victim
| eft the residence but returned the next day after defendant had
removed his bel ongi ngs. Defendant sent the victimnunerous text
nmessages stating that he would “stab” and “kill” her. The follow ng
nmor ni ng, defendant canme to the residence and began to beat the victim
The victimtestified that defendant punched her in the head, and the
| ast thing she renmenbered before waking up in the hospital was
def endant squeezi ng his hands around her neck while saying that he was
going to kill her. A neighbor called the police during the incident
and, when the police entered the residence, they heard sounds of
someone being struck and a nale voice saying “I'"mgoing to . . . Kkill
you.” In the bathroom the officers found defendant on top of the
notionl ess victim punching her while saying “die, bitch.” After
def endant was secured by the police, he |aughed and said, “I’ma nice
guy, | didn't cut her throat, yet.” The police recovered a bl oody
serrated knife in the bathtub. The victimsustained, inter alia, cuts
to her face and hand and brui sing around her neck and shoul ders.



9. 246
KA 15- 01222

Medi cal professionals testified that the cuts were caused by a sharp
i nstrunent.

Def endant contends that the verdict is against the weight of the
evi dence because he did not have the intent to kill the victim he did
not possess the knife, and the victimdid not | ose consciousness. W
reject that contention. Viewng the evidence in light of the elenents
of the crines as charged to the jury (see People v Danielson, 9 Ny3d
342, 349 [2007]), we conclude that the verdict is not against the
wei ght of the evidence (see generally People v Bl eakl ey, 69 Ny2d 490,
495 [1987]). The jury was justified in finding defendant’s intent to
kill based on his threatening nmessages to the victim the brutal
assault, and his statenents during and after the assault (see People v
WIllianms, 154 AD3d 1290, 1291 [4th Dept 2017]; see generally
Dani el son, 9 NY3d at 348). The jury was also justified in finding
t hat defendant possessed the knife, which was within his reach when
the police entered the residence, and used it against the victim
(see Penal Law 88 120.05 [2]; 120.10 [1]; see generally People v
Wnter, 51 AD3d 599, 600 [1st Dept 2008], |v denied 10 NY3d 966
[2008]), and that defendant caused the victimto | ose consci ousness
when he placed his hands around her neck (see § 121.12; People v
Ryder, 146 AD3d 1022, 1025 [3d Dept 2017], |v denied 29 NY3d 1086
[ 2017]).

Contrary to defendant’s further contention, County Court did not
err in denying his Batson chall enge concerning the People s use of a
perenptory chall enge to excuse an African-Anerican juror. The
prosecut or gave race-neutral reasons for excluding that prospective
juror, including her education in psychology (see People v Jiles, 158
AD3d 75, 78 [4th Dept 2017]) and her prior service as a juror (see
People v Richie, 217 AD2d 84, 89 [2d Dept 1995], |v denied 88 Ny2d 940
[1996]). Defendant did not neet his ultimate burden of establishing
that those reasons were pretextual (see People v Torres, 129 AD3d
1535, 1536 [4th Dept 2015], |v denied 26 NY3d 936 [2015]).

Finally, the sentence is not unduly harsh or severe. Contrary to
defendant’s contention, “the fact that the court inposed a nore severe
sentence after trial than that offered during plea negotiations does
not denonstrate that defendant was puni shed for exercising his right
to atrial” (People v MCallum 96 AD3d 1638, 1640 [4th Dept 2012], Iv
denied 19 NY3d 1103 [2012]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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DEBRA A. WELCH, RESPONDENT- PETI TI ONER- RESPONDENT.

D.J. & J.A CIRANDO, ESQS., SYRACUSE (ELI ZABETH deV. MCELLER OF
COUNSEL), FOR PETI TI ONER- RESPONDENT- APPELLANT.

LI NDA M CAWMPBELL, SYRACUSE, FOR RESPONDENT- PETI TI ONER- RESPONDENT.

AVERY S. OLSQON, JAMESTOMNN, ATTORNEY FOR THE CHI LD

Appeal from an order of the Fam |y Court, Chautauqua County
(Jeffrey A Piazza, J.), entered April 22, 2016 in a proceedi ng
pursuant to Famly Court Act article 6. The order, inter alia,
nodi fied the parties’ existing custodial arrangenment by granting
respondent -petitioner sole custody of the subject child.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Petitioner-respondent father appeals froman order
that, inter alia, nodified the parties’ existing custodial arrangenent
by granting respondent-petitioner nother sole custody of the parties’
child, with visitation to the father. The father contends that Famly
Court abused its discretion in granting the Attorney for the Child' s
notion to change venue from Madi son County to Chautauqua County
i nasmuch as the court failed to consider the hardship on the father.
The father, however, failed to include the notion papers and any
transcri pt of proceedings on the notion in the record on appeal.
| nasnmuch as it is the father’s responsibility, as the appellant, to
assenbl e an adequate record on appeal, and he has failed to do so with
respect to this issue, we cannot review the propriety of the court’s
deci sion to change venue (see Matter of Christopher D.S. [Richard
E.S.], 136 AD3d 1285, 1286-1287 [4th Dept 2016]; Matter of Lopez v
Lugo, 115 AD3d 1237, 1237 [4th Dept 2014]).

Contrary to the father’s further contention, the court properly
determ ned that he failed to establish by clear and convinci ng
evi dence that the nother willfully violated the terns of the custody
order with respect to his visitation (see Matter of Palazzolo v
G resi-Pal azzol 0, 138 AD3d 866, 867 [2d Dept 2016]). The record
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establishes that the purported violations were the result of the
child s refusal to conply with the order (see Matter of Janes XX v
Tracey YY., 146 AD3d 1036, 1038 [3d Dept 2017]), or were based on

m sunder st andi ngs between the parties.

We conclude that there is a sound and substantial basis in the
record for the court’s award of sole custody to the nother (see Matter
of Terram ggi v Tarolli, 151 AD3d 1670, 1671 [4th Dept 2017]).
Contrary to the father’s contention, the record established the
requi site change in circunstances warranting an inquiry into whether a
change in custody is in the best interests of the child based on,
inter alia, the inability of the parties to communicate in a manner
conduci ve to sharing joint custody (see Werner v Kenney, 142 AD3d
1351, 1351-1352 [4th Dept 2016]). Moreover, the court properly
concl uded that awardi ng sole custody of the child to the nother, with
whom the child had principally resided, was in the best interests of
the child (see generally Matter of Gorton v Inman, 147 AD3d 1537,
1537-1539 [4th Dept 2017]; WIllians v WIllianms, 100 AD3d 1347, 1348
[4th Dept 2012]). The hearing testinony established that the nother
provided a nore stable environnent for the child and was better able
to nurture the child. *“Even assum ng, arguendo, that the court did
not set forth sufficient findings with respect to the best interests
of the child, we conclude that reversal is not thereby warranted
i nasmuch as the record is adequate for us to nmake a best interests
determnation, and it supports the result reached by the court”
(Matter of Montal bano v Babcock, 155 AD3d 1636, 1638 [4th Dept 2017]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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Appeal froman order of the Famly Court, Herkinmer County (John
J. Brennan, J.), entered July 22, 2016 in a proceeding pursuant to
Fam |y Court Act article 6. The order, anong other things, awarded
petitioner sole custody of the subject child.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum I n this proceeding pursuant to Fam |y Court Act
article 6, respondent nother appeals froman order that awarded
petitioner father sole custody of the parties’ child, with supervised
visitation with the nother. W affirm The nother does not dispute
that an award of sole custody is appropriate, but she contends that
Fam |y Court should have awarded sole custody to her rather than to
the father. W reject that contention. In making a custody
determ nation, “the court nust consider all factors that could inpact
the best interests of the child, including the existing custody
arrangenent, the current hone environnment, the financial status of the
parties, the ability of each parent to provide for the child s
enotional and intellectual devel opnent and the wi shes of the child”
(Matter of Marino v Marino, 90 AD3d 1694, 1695 [4th Dept 2011]; see
Eschbach v Eschbach, 56 Ny2d 167, 171 [1982]). Here, we will not
di sturb the court’s determ nation “inasnuch as the record establishes
that it is the product of the court’s ‘careful weighing of [the]
appropriate factors . . . , and it has a sound and substantial basis
in the record” (Matter of Thillman v Mayer, 85 AD3d 1624, 1625 [4th
Dept 2011]; see Matter of Joyce S. v Robert WS., 142 AD3d 1343, 1344
[4th Dept 2016], |v denied 29 Ny3d 906 [2017]). Furthernore, we
reject the nother’'s contention that the court erred in inmposing
supervi sed visitation, inasnuch as that determ nation is al so
supported by the requisite sound and substantial basis in the record
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(see Joyce S., 142 AD3d at 1344-1345).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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JOHN P. AMUSO, CLI NTON, ATTORNEY FOR THE CHI LDREN.

Appeal from an order of the Famly Court, Oneida County (Janes R
Giffith, J.), entered Cctober 6, 2016 in a proceedi ng pursuant to
Fam |y Court Act article 6. The order, anong other things, adjudged
that the primary physical residence of the children be with
petitioner.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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CAF 16-01814
PRESENT: SM TH, J.P., CENTRA, PERADOTTO, DEJCSEPH, AND CURRAN, JJ.

IN THE MATTER OF BRI ANA ELI ZABETH MATTI CE
PETI TI ONER- RESPONDENT,

\% MEMORANDUM AND ORDER

JOSEPH M PALM SANO, RESPONDENT- APPELLANT.
(APPEAL NO. 1.)

D.J. & J.A. CIRANDO, ESQS., SYRACUSE (ELI ZABETH deV. MCELLER OF
COUNSEL), FOR RESPONDENT- APPELLANT.

LI NDA M CAWVPBELL, SYRACUSE, FOR PETI TI ONER- RESPONDENT.

DOUGLAS M DEMARCHE, JR., NEW HARTFORD, ATTORNEY FOR THE CHI LD

Appeal from an order of the Famly Court, Onondaga County
(WIlliamW Rose, R), entered Septenber 21, 2016 in a proceeding
pursuant to Fam |y Court Act article 6. The order granted the
petition of petitioner seeking to nodify a prior custody and
visitation order by awarding her sole |legal and primary physica
custody of the subject child.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum  Respondent -petitioner father contends in appeal No.
1 that Fam|ly Court erred in granting the petition of petitioner-
respondent nother seeking to nodify a prior custody and visitation
order by awarding the nother sole |egal and primry physical custody
of the subject child, and he contends in appeal No. 2 that the court
erred in dismssing his cross petition seeking to nodify that prior
custody and visitation order by awarding himprimary physical custody
of the child while maintaining joint |egal custody.

Contrary to the father’s contention in each appeal, “the orders
therein do not lack ‘the essential jurisdictional predicate of [the
father’s] consent’ to have the matters heard and deci ded by the
Ref eree” (Matter of Johnson v Streich-MConnell, 66 AD3d 1526, 1527
[4th Dept 2009]). The record establishes that the father and his
attorney previously signed a stipulation permtting a referee or
judicial hearing officer to hear and determ ne the issues involved in
t hese proceedings, as well as all future proceedi ngs concerning this
matter, i.e., custody of and visitation with the child (see Matter of
Johnson v Prichard, 137 AD3d 1617, 1617 [4th Dept 2016], |v denied 28
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NY3d 902 [ 2016]; Johnson, 66 AD3d at 1527; cf. Matter of Osnundson v
Hel d- Cumm ngs, 306 AD2d 950, 950-951 [4th Dept 2003]). To the extent
that the father’s further jurisdictional challenge is properly before
us, we conclude that it |lacks nerit (see generally Matter of Phelps v
Hunter, 101 AD3d 1689, 1689-1690 [4th Dept 2012], |v denied 20 NY3d
862 [2013]).

The father contends in appeal No. 1 that the nother failed to
establish the requisite change in circunstances subsequent to the
entry of the prior order. W reject that contention. “It is well
settled that ‘the continued deterioration of the parties’ relationship
is a significant change in circunmstances justifying a change in
custody’ ” (Matter of Ladd v Krupp, 136 AD3d 1391, 1392 [4th Dept
2016]). W conclude that the court properly concluded that there had
been a sufficient change in circunstances inasnmuch as “the evi dence at
t he hearing established that ‘the parties have an acri noni ous
relationship and are not able to communicate effectively with respect
to the needs and activities of their child[ ], and it is well settled
that joint custody is not feasible under those circunstances’ 7 (id.).

The father further contends with respect to both appeal s that,
even if the requisite change in circunstances occurred, the court
erred in granting the nother’s petition for sole |egal and primary
physi cal custody of the child and instead shoul d have granted his
cross petition seeking primary physical custody while maintaining
joint legal custody. W also reject that contention. “The court’s
determ nation with respect to the child s best interests ‘is entitled
to great deference and will not be disturbed [where, as here,] it is
supported by a sound and substantial basis in the record ” (id. at
1393; see Wlliams v WIllianms, 100 AD3d 1347, 1348 [4th Dept 2012]).

Finally, the father failed to preserve for our review his
contention in each appeal that reversal is warranted because the court
was bi ased against him inasnmuch as “he failed to nake a notion asking
the court to recuse itself” (Matter of Shonyo v Shonyo, 151 AD3d 1595,
1596 [4th Dept 2017], |v denied 30 NY3d 901 [2017]). In any event, we
conclude that the father’s contention |acks nmerit inasmuch as “ ‘[t]he
record does not establish that the court was biased or prejudiced
against [him’ 7 (Matter of Kaylee D. [Kinberly D.], 154 AD3d 1343,
1343 [4th Dept 2017]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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CAF 16-01815
PRESENT: SM TH, J.P., CENTRA, PERADOTTO, DEJCSEPH, AND CURRAN, JJ.

IN THE MATTER OF JOSEPH M PALM SANQ,
PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER

BRI ANA ELI ZABETH MATTI CE, RESPONDENT- RESPONDENT.
(APPEAL NO. 2.)

D.J. & J.A. CIRANDO, ESQS., SYRACUSE (ELI ZABETH deV. MCELLER OF
COUNSEL), FOR PETI TI ONER- APPELLANT.

LI NDA M CAWPBELL, SYRACUSE, FOR RESPONDENT- RESPONDENT.

DOUGLAS M DEMARCHE, JR., NEW HARTFORD, ATTORNEY FOR THE CHI LD.

Appeal from an order of the Famly Court, Onondaga County
(WIlliamW Rose, R), entered Septenber 21, 2016 in a proceeding
pursuant to Famly Court Act article 6. The order dism ssed the cross
petition of petitioner for nodification of a prior custody and
visitation order.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Sanme nenorandumas in Matter of Mattice v Pal m sano ([ appeal No.
1] —AD3d —[ Mar. 16, 2018] [4th Dept 2018]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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CA 17-00550
PRESENT: SM TH, J.P., CENTRA, PERADOTTO, DEJCSEPH, AND CURRAN, JJ.

STAFF LEASI NG OF CENTRAL NEW YORK | NC.,
PLAI NTI FF- RESPONDENT,

\% ORDER
HEI D J. LUPI, MARK Pl ETROABKI, M CHAEL J. LUCI A,

AND PI NNACLE EMPLOYEE SERVI CES, LLC,
DEFENDANTS- APPELLANTS.

SUGARMAN LAW FI RM LLP, SYRACUSE (JEFFREY M NARUS OF COUNSEL), FOR
DEFENDANTS- APPELLANTS HEI DI J. LUPI, MARK Pl ETROASKI AND M CHAEL J.
LUC A

COSTELLO, COONEY & FEARON, PLLC, SYRACUSE (ELI ZABETH A. HOFFMAN COF
COUNSEL), FOR DEFENDANT- APPELLANT PI NNACLE EMPLOYEE SERVI CES, LLC.

MENTER, RUDIN & TRI VELPI ECE, P.C., SYRACUSE (TERESA M BENNETT OF
COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal s froman order of the Supreme Court, Onondaga County
(Anthony J. Paris, J.), entered July 8, 2016. The order, anong ot her
things, granted plaintiff’s notion to conpel certain discovery.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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OP 17-01798
PRESENT: SM TH, J.P., CENTRA, PERADOTTO, DEJCSEPH, AND CURRAN, JJ.

IN THE MATTER OF CHARLES E. HENRY, JR
PETI TI ONER- PLAI NTI FF,

\% MEMORANDUM AND ORDER
HON. MARK H. FANDRI CH, JON E. BUDELMANN, ESQ ,

CAYUGA COUNTY DI STRI CT ATTORNEY’' S OFFI CE AND
COUNTY OF CAYUGA, RESPONDENTS- DEFENDANTS.

JARROD W SM TH, P.L.L.C., JORDAN (JARROCD W SM TH OF COUNSEL), FOR
PETI TI ONER- PLAI NTI FF.

JON E. BUDELMANN, DI STRICT ATTORNEY, AUBURN ( FREDERI CK R WESTPHAL OF
COUNSEL), FOR RESPONDENTS- DEFENDANTS JON E. BUDELMANN, ESQ , CAYUGA
COUNTY DI STRI CT ATTORNEY’ S OFFI CE AND COUNTY OF CAYUGA.

Hybrid CPLR article 78 proceedi ng and decl aratory judgnent action
(initiated in the Appellate Division of the Suprene Court in the
Fourth Judicial Departnent pursuant to CPLR 506 [b] [1]). Petitioner-
plaintiff seeks, inter alia, a declaration that he is eligible for
judicial diversion and that respondent-defendant judge should have
referred his case to the Cayuga County Treatnent Court Judge for a
heari ng.

It is hereby ORDERED that said petition/conplaint is unani nously
deni ed wit hout costs.

Menmorandum  Petitioner-plaintiff (petitioner) comrenced this
original hybrid CPLR article 78 proceedi ng and decl aratory judgnment
action seeking, inter alia, a declaration that he is eligible for
judicial diversion and that respondent-defendant judge (respondent
j udge) should have referred his case to the Cayuga County Treat nment
Court Judge for a hearing. Respondent judge found that petitioner was
statutorily eligible for diversion pursuant to CPL 216. 00, but he
deni ed petitioner’s application to transfer his case to judicia
di version. W conclude that petitioner is not entitled to mandanus
relief. “[T]he renmedy of mandanus is available to conpel a
governmental entity or officer to performa mnisterial duty, but does
not lie to conpel an act which involves an exercise of judgnment or
di scretion” (Matter of Brusco v Braun, 84 Ny2d 674, 679 [1994]).
| nasmuch as the determnation whether to allow a defendant to
participate in judicial diversion is a discretionary one to be nade by
the court (see CPL 216.05 [4]; People v Driscoll, 147 AD3d 1157, 1159
[ 3d Dept 2017], |v denied 29 NY3d 1078 [2017]; Matter of Doorley v
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DeMarco, 106 AD3d 27, 34 [4th Dept 2013]), petitioner has failed to
denonstrate a clear legal right to the relief sought (see Matter of
Carty v Hall, 92 AD3d 1191, 1192 [3d Dept 2012]; Matter of Duffy v
Jaeger, 78 AD3d 830, 830 [2d Dept 2010], Iv denied 17 NY3d 705 [2011];
see generally Matter of Francois v Dolan, 95 Ny2d 33, 37 [2000]). We
further conclude that petitioner is not entitled to a wit of

prohi bition or declaratory relief. Those forns of relief are not
appropriate where a crimnal defendant may “rai se | egal argunents and
receive appropriate relief . . . in the crimnal prosecution” (Cayuga
I ndi an Nation of N Y. v Gould, 14 Ny3d 614, 633 [2010], cert denied
562 US 953 [2010]). Petitioner may raise the | egal argunents he now
rai ses in an appeal from any subsequent judgnent of conviction (see
e.g. People v Chavis, 151 AD3d 1757, 1758 [4th Dept 2017], |v denied
29 NY3d 1124 [2017]; People v DeYoung, 95 AD3d 71, 77-80 [2d Dept
2012]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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TP 17-01816
PRESENT: SM TH, J.P., CENTRA, PERADOTTO, DEJCSEPH, AND CURRAN, JJ.

IN THE MATTER OF MARK MARENTETTE, PETI TI ONER
\% MVEMORANDUM AND ORDER

Cl TY OF CANANDAI GUA AND JOHN GOCDW N, ASSI STANT
Cl TY MANAGER APPO NTI NG AUTHORI TY, RESPONDENTS.

TREVETT CRI STO P. C., ROCHESTER (M CHAEL T. HARREN OF COUNSEL), FOR
PETI TI ONER

SUGARMAN LAW FI RM LLP, SYRACUSE (JENNA W KLUCSI K OF COUNSEL), FOR
RESPONDENTS.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judicia
Department by order of the Supreme Court, Ontario County [WIliamF.
Kocher, A.J.], dated COctober 13, 2017) to annul a determ nation
term nating petitioner fromthe position of Fire Chief of respondent
Cty of Canandai gua.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is disn ssed.

Menmorandum  Petitioner comenced this CPLR article 78 proceeding
seeking to annul the determnation finding himguilty of disciplinary
charges and term nating his enploynent as Fire Chief for respondent
Cty of Canandaigua (City) following a hearing pursuant to C vil
Service Law 8 75. The Hearing Oficer found that petitioner commtted
acts of insubordination inasmuch as he repeatedly violated the
directive of his superior, the Cty Manager, by maki ng unauthori zed
entries on his subordinates’ time sheets, and that petitioner
comm tted acts of inconpetence by authorizing the expenditure of
public funds on several occasions in violation of the Cty’s
procurenent policies. Although the Hearing Oficer recommended that
petitioner be denoted, respondents determ ned that term nation was
warranted given the gravity of the m sconduct, petitioner’s
di sciplinary record, previous unsuccessful attenpts at renediation,
and the loss of trust in petitioner.

We reject petitioner’s contention that preponderance of the
evidence is the applicable evidentiary standard in this case. It is
wel | established that substantial evidence is generally the applicable
evidentiary standard for disciplinary matters involving public
enpl oyees under Civil Service Law 8 75, and that due process requires
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application of the preponderance of the evidence standard only “when
the penalty of dismissal is acconpanied by sone added stigna” (Matter
of Suitor v Keller, 256 AD2d 1140, 1140 [4th Dept 1998]; see Matter of
Ml ler v DeBuono, 90 Ny2d 783, 794 [1997]; Matter of Field v Board of
Educ., Yonkers Pub. Sch. Dist., 148 AD3d 702, 703 [2d Dept 2017];
Matter of Janmes v Hoosick Falls Cent. Sch. Dist., 93 AD3d 1131, 1132-
1133 [3d Dept 2012]). Here, we conclude that no such stigma is
present inasmuch as “[n]Jothing in the record suggests that, as a
result of the termnation of his enploynent as [Fire Chief] with the
[City], the petitioner is [effectively] prohibited from obtaining
future . . . enploynent [as a firefighter or an officer of a fire
departnment], or that he is subjected to a public registry of any sort”
(Matter of Lebron v Village of Spring Val., 143 AD3d 720, 722 [2d Dept
2016]; see Field, 148 AD3d at 703; Suitor, 256 AD2d at 1140; cf.
MIller, 90 NYy2d at 791-794).

Contrary to petitioner’s further contention, the determ nation
that he commtted acts of insubordination and inconpetence is
supported by substantial evidence (see Matter of Gaffney v Addi son,
132 AD3d 1360, 1360-1361 [4th Dept 2015]), i.e., by “such rel evant
proof as a reasonable m nd nmay accept as adequate to support a
conclusion or ultimate fact” (300 Gramatan Ave. Assoc. v State Div. of
Human Ri ghts, 45 Ny2d 176, 180 [1978]). Petitioner’s excul patory
expl anations for his conduct raised an issue of credibility that the
Hearing O ficer was entitled to resolve against him (see Gaffney, 132
AD3d at 1361; Matter of Civil Serv. Enpls. Assn., Local #1000, AFSCME,
AFL-CI O, by Local #854 v Tioga County, 288 AD2d 802, 804 [3d Dept
2001]; Matter of Dinnocenzo v Staniszewski, 270 AD2d 840, 841 [4th
Dept 2000]).

Finally, petitioner contends that term nation of his enploynent
was unjustified under the circunmstances. “Qur review of the penalty,
however, is extrenely [imted; we do not have any ‘discretionary
authority or interest of justice jurisdiction in review ng the penalty
i nposed” ” (Matter of Aiver v D Amco, 151 AD3d 1614, 1618 [4th Dept
2017], quoting Matter of Kelly v Safir, 96 Ny2d 32, 38 [2001], rearg
deni ed 96 Ny2d 854 [2001]). W conclude that the penalty of
termnation is not “ ‘so disproportionate to the offense[s] as to be
shocking to one’'s sense of fairness,” ” and thus does not constitute
an abuse of discretion as a matter of law (Kelly, 96 Ny2d at 38),
particularly in light of petitioner’s conduct underlying the charges
and his history of disciplinary infractions during his tenure as Fire
Chief (see Matter of Short v Nassau County Cv. Serv. Comm., 45 Nvy2d
721, 722-723 [1978]; Matter of Shafer v Board of Fire Commr., Selkirk
Fire Dist., 107 AD3d 1229, 1231 [3d Dept 2013]; Matter of Barhite v
Village of Medina, 23 AD3d 1114, 1115 [4th Dept 2005]; Di nnocenzo, 270
AD2d at 840-841).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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TP 17-01843
PRESENT: CARNI, J.P., LINDLEY, NEMOYER, TROUTMAN, AND W NSLOW JJ.

IN THE MATTER OF JAMES NELSON, PETI Tl ONER,
\% ORDER
ANTHONY ANNUCCI , ACTI NG COW SSI ONER, NEW YORK

STATE DEPARTMENT OF CORRECTI ONS AND COVMUNI TY
SUPERVI SI ON, RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW (ADAM W KOCH COF
COUNSEL), FOR PETI TI ONER

ERI C T. SCHNEI DERVAN, ATTORNEY CENERAL, ALBANY (MARTIN A. HOTVET OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judici al
Department by order of the Supreme Court, Wom ng County [M chael M
Mohun, A.J.], entered Cctober 23, 2017) to review a determ nation of
respondent. The determ nation found after a tier Ill hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the amended petition is dism ssed.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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KA 16- 00625
PRESENT: CARNI, J.P., LINDLEY, NEMOYER TROUTMAN, AND W NSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

M CHAEL LAYQU, DEFENDANT- APPELLANT.

M CHAEL LAYQU, DEFENDANT- APPELLANT PRO SE.

W LLI AM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (JAMES P. MAXWELL
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Onondaga County Court (Thomas J.
Mller, J.), rendered April 5, 2016. The judgnent convicted
def endant, upon his plea of guilty, of crimnal possession of a
controll ed substance in the third degree and crim nal possession of a
control |l ed substance in the fourth degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirmed.

Menor andum  Def endant appeals, pro se, froma judgnent
convicting himfollowng a plea of guilty of crimnal possession of a
controll ed substance in the third degree (Penal Law 8§ 220.16 [1]) and
crimnal possession of a controlled substance in the fourth degree
(8 220.09 [1]). Al though defendant contends that the felony conplaint
was jurisdictionally defective, “[t]he felony conplaint was superseded
by the indictment to which defendant pleaded guilty, and he therefore
may not challenge the felony conplaint” on this appeal (People v
Anderson, 90 AD3d 1475, 1477 [4th Dept 2011], Iv denied 18 NY3d 991
[ 2012]; see People v Mtchell, 132 AD3d 1413, 1416 [4th Dept 2015], |v
deni ed 27 NY3d 1072 [2016]).

Def endant further contends that County Court erred in refusing to
suppress physical evidence seized fromthe vehicle in which defendant
was a passenger because the stop of the vehicle, his subsequent
detention and the search of the vehicle were all unlawful. W reject
defendant’s contention. “It is well established that police stops of
autonmobiles in this State are legal only pursuant to routine,
nonpretextual traffic checks to enforce traffic regulations[,] when
there exists at | east a reasonable suspicion that the driver or
occupants of the vehicle have conmmtted, are conmtting, or are about
to commt acrinme . . . or where the police have probable cause to
believe that the driver . . . has commtted a traffic violation”
(Peopl e v Robi nson, 122 AD3d 1282, 1283 [4th Dept 2014] [internal
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quotation marks omtted]; see generally People v Robinson, 97 Nyad
341, 349 [2001]; People v Spencer, 84 Ny2d 749, 753 [1995], cert
deni ed 516 US 905 [1995]).

Here, we conclude that the stop of the vehicle was | awf ul
i nasmuch as the police had reasonabl e suspicion to stop the vehicle
based on the contents of the 911 call froman identified citizen
informant. The information provided by the informant “ ‘was reliable
under the totality of the circunstances, satisfied the two-pronged
Agui | ar-Spinelli test for the reliability of hearsay tips in this
particul ar context and contained sufficient information about’ [the
driver’s] conm ssion of the crinme of driving while [ability inpaired
by drugs]” (People v Wsniewski, 147 AD3d 1388, 1388 [4th Dept 2017],
| v deni ed 29 Ny3d 1038 [2017], quoting People v Argyris, 24 NY3d 1138,
1140-1141 [2014], rearg denied 24 NY3d 1211 [2015], cert denied —US
— 136 S & 793 [2016]; see People v Van Every, 1 AD3d 977, 978 [4th
Dept 2003], |v denied 1 NY3d 602 [2004]).

Even assum ng, arguendo, that defendant was illegally pursued and
detained after he fled fromthe stopped vehicle (see People v Robbins,
83 NY2d 928, 930 [1994]; People v H ghtower, 136 AD3d 1396, 1397 [4th
Dept 2016]; People v Perez, 149 AD2d 344, 345 [1st Dept 1989]), we
concl ude that defendant’s “entirely unprovoked flight, |eaving the
vehicle and his conpanion[] . . . , constituted an abandonnent of the

narcotics found in the . . . car and underm ned any claimto a
reasonable expectation of privacy he m ght otherw se have had” (People
v CGonzal ez, 25 AD3d 620, 621 [2d Dept 2006], |v denied 6 NY3d 833
[2006]). In any event, the narcotics found in the vehicle “ ‘were not
obt ai ned by exploitation’ of the allegedly illegal detention” (People
v Hol nes, 63 AD3d 1649, 1650 [4th Dept 2009], |v denied 12 NY3d 926
[ 2009] ). Rather, the evidence was seized after the owner gave her
consent to search the vehicle and was thus “derived froma source
i ndependent of the detention and was attenuated fromany ill ega
activity” (People v Laws, 208 AD2d 317, 322 [1st Dept 1995]; see
Peopl e v Jackson, 143 AD2d 471, 472 [3d Dept 1988]; see generally Wng
Sun v United States, 371 US 471, 487 [1963]).

Finally, view ng the evidence, the | aw and the circunstances of
this case, intotality and as of the tine of the representation, we
concl ude that defendant received nmeani ngful representation (see
generally People v Baldi, 54 Ny2d 137, 147 [1981]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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KA 15-01070
PRESENT: CARNI, J.P., LINDLEY, NEMOYER, TROUTMAN, AND W NSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

M LTON BURKE, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SOCI ETY, SYRACUSE ( ELI ZABETH RI KER CF
COUNSEL), FOR DEFENDANT- APPELLANT.

W LLI AM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (JAMES P. MAXWELL
OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, Onondaga County
(John J. Brunetti, A J.), rendered May 22, 2015. The judgnent
convi cted defendant, upon his plea of guilty, of crimnal possession
of a controlled substance in the fifth degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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KA 16- 00888
PRESENT: CARNI, J.P., LINDLEY, NEMOYER TROUTMAN, AND W NSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

BRANDON M WEI G DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALO, | NC., BUFFALO (M CHAEL S. DEAL OF
COUNSEL), FOR DEFENDANT- APPELLANT.

LAWRENCE FRI EDMAN, DI STRI CT ATTORNEY, BATAVIA (SHI RLEY A. GORMAN OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnent of the Genesee County Court (Robert C
Noonan, J.), rendered Novenber 9, 2015. The judgnment convicted
def endant, upon his plea of guilty, of assault in the second degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of assault in the second degree (Penal Law
8§ 120.05 [9]). Contrary to his contention, defendant validly waived
his right to appeal. County Court “did not inproperly conflate the
wai ver of the right to appeal with those rights automatically
forfeited by a guilty plea” (People v MIls, 151 AD3d 1744, 1745 [4th
Dept 2017], |v denied 29 NY3d 1131 [2017] [internal quotation marks
omtted]; see People v Lopez, 6 NY3d 248, 256 [2006]). Furthernore,
the court “engaged defendant ‘in an adequate colloquy to ensure that
the wai ver of the right to appeal was a knowi ng and vol untary
choice’ ” (MIls, 151 AD3d at 1745). The valid waiver of the right to
appeal enconpasses defendant’s challenge to the severity of the
sentence (see Lopez, 6 NY3d at 255; MIls, 151 AD3d at 1745).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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KA 12-01620
PRESENT: CARNI, J.P., LINDLEY, NEMOYER TROUTMAN, AND W NSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

EUGENE S. BROWN, ALSO KNOWN AS EUGENE NESM TH
DEFENDANT- APPELLANT.

JEFFREY W CKS, PLLC, ROCHESTER (JEFFREY W CKS OF COUNSEL), FOR
DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (LEAH R MERVI NE OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Monroe County Court (Vincent M
Dinolfo, J.), rendered May 3, 2012. The judgnment convicted defendant,
upon a jury verdict, of murder in the second degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of nmurder in the second degree (Penal Law § 125.25
[1]). Defendant failed to preserve for our review his contention that
County Court erred in failing to conduct an inquiry into whether
jurors were sleeping during the trial (see People v Lancaster, 143
AD3d 1046, 1051 [3d Dept 2016], |v denied 28 NY3d 1147 [2017],
reconsi deration denied 29 NY3d 999 [2017]; People v Quinones, 41 AD3d
868, 868 [2d Dept 2007], |v denied 9 NY3d 1008 [2007]). W note that
def endant asked the court to discharge one juror on the ground that he
was “grossly unqualified” (CPL 270.35 [1]), the court granted his
request and di scharged the juror, and defendant did not request that
the court inquire into the conduct of any other particular juror.
Def endant al so failed to preserve for our review his challenges to the
court’s Sandoval ruling (see People v Huitt, 149 AD3d 1481, 1482 [4th
Dept 2017], Iv denied 30 NY3d 950 [2017]), and its Mdlineux ruling
(see Peopl e v Pendergraph, 150 AD3d 1703, 1704 [4th Dept 2017], |v
deni ed 29 Ny3d 1132 [2017]). W decline to exercise our power to
revi ew t hose unpreserved contentions as a natter of discretion in the
interest of justice (see CPL 470.15 [6] [a]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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CAF 16-02295
PRESENT: CARNI, J.P., LINDLEY, NEMOYER TROUTMAN, AND W NSLOW JJ.

IN THE MATTER OF BRI TTANY C.
STEUBEN COUNTY DEPARTMENT OF SOCI AL SERVI CES,
PETI TI ONER- RESPONDENT:

ORDER
M CHAEL C., RESPONDENT- APPELLANT.
(APPEAL NO. 1.)

CARA A. WALDVAN, FAI RPORT, FOR RESPONDENT- APPELLANT.
JESSI CA M PEASLEE, BATH, FOR PETI TI ONER- RESPONDENT.

VI VI AN CLARA STRACHE, BATH, ATTORNEY FOR THE CHI LD

Appeal from an order of the Fam |y Court, Steuben County (Mathew
K. McCarthy, A J.), entered October 25, 2016 in a proceedi ng pursuant
to Social Services Law 8 384-b. The order determ ned that the subject
child is a permanently neglected child and term nated the parental
rights of respondent.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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CAF 16- 02296
PRESENT: CARNI, J.P., LINDLEY, NEMOYER TROUTMAN, AND W NSLOW JJ.

IN THE MATTER OF BRI TTANY C.
STEUBEN COUNTY DEPARTMENT OF SOCI AL SERVI CES,
PETI TI ONER- RESPONDENT:

ORDER
M CHAEL C., RESPONDENT- APPELLANT.
(APPEAL NO. 2.)

CARA A. WALDVAN, FAI RPORT, FOR RESPONDENT- APPELLANT.
JESSI CA M PEASLEE, BATH, FOR PETI TI ONER- RESPONDENT.

VI VI AN CLARA STRACHE, BATH, ATTORNEY FOR THE CHI LD.

Appeal from an order of the Fam |y Court, Steuben County (Mathew
K. McCarthy, A J.), entered October 25, 2016 in a proceedi ng pursuant
to Social Services Law 8 384-b. The order freed the subject child for
adopti on.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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CAF 16- 02297
PRESENT: CARNI, J.P., LINDLEY, NEMOYER TROUTMAN, AND W NSLOW JJ.

IN THE MATTER OF AMBER C.
STEUBEN COUNTY DEPARTMENT OF SOCI AL SERVI CES,
PETI TI ONER- RESPONDENT:
ORDER
M CHAEL C., RESPONDENT- APPELLANT.
(APPEAL NO. 3. )

CARA A. WALDVAN, FAI RPORT, FOR RESPONDENT- APPELLANT.
JESSI CA M PEASLEE, BATH, FOR PETI TI ONER- RESPONDENT.

VI VI AN CLARA STRACHE, BATH, ATTORNEY FOR THE CHI LD

Appeal from an order of the Fam |y Court, Steuben County (Mathew
K. McCarthy, A J.), entered October 25, 2016 in a proceedi ng pursuant
to Social Services Law 8 384-b. The order determ ned that the subject
child is a permanently neglected child and term nated the parental
rights of respondent.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Ent er ed: March 16, 2018# Mark W Bennett
Cerk of the Court
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CAF 16-02298
PRESENT: CARNI, J.P., LINDLEY, NEMOYER TROUTMAN, AND W NSLOW JJ.

IN THE MATTER OF AMBER C.
STEUBEN COUNTY DEPARTMENT OF SOCI AL SERVI CES,
PETI TI ONER- RESPONDENT:

ORDER
M CHAEL C., RESPONDENT- APPELLANT.
(APPEAL NO. 4.)

CARA A. WALDVAN, FAI RPORT, FOR RESPONDENT- APPELLANT.
JESSI CA M PEASLEE, BATH, FOR PETI TI ONER- RESPONDENT.

VI VI AN CLARA STRACHE, BATH, ATTORNEY FOR THE CHI LD.

Appeal from an order of the Fam |y Court, Steuben County (Mathew
K. McCarthy, A J.), entered October 25, 2016 in a proceedi ng pursuant
to Social Services Law 8 384-b. The order freed the subject child for
adopti on.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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CAF 16-02299
PRESENT: CARNI, J.P., LINDLEY, NEMOYER TROUTMAN, AND W NSLOW JJ.

IN THE MATTER OF NI CHOLE C.
STEUBEN COUNTY DEPARTMENT OF SOCI AL SERVI CES,
PETI TI ONER- RESPONDENT:
ORDER
M CHAEL C., RESPONDENT- APPELLANT.
(APPEAL NO. 5.)

CARA A. WALDVAN, FAI RPORT, FOR RESPONDENT- APPELLANT.
JESSI CA M PEASLEE, BATH, FOR PETI TI ONER- RESPONDENT.

VI VI AN CLARA STRACHE, BATH, ATTORNEY FOR THE CHI LD

Appeal from an order of the Fam |y Court, Steuben County (Mathew
K. McCarthy, A J.), entered October 25, 2016 in a proceedi ng pursuant
to Social Services Law 8 384-b. The order determ ned that the subject
child is a permanently neglected child and term nated the parental
rights of respondent.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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CAF 16- 02300
PRESENT: CARNI, J.P., LINDLEY, NEMOYER TROUTMAN, AND W NSLOW JJ.

IN THE MATTER OF NI CHOLE C.
STEUBEN COUNTY DEPARTMENT OF SOCI AL SERVI CES,
PETI TI ONER- RESPONDENT:
ORDER
M CHAEL C., RESPONDENT- APPELLANT.
(APPEAL NO. 6.)

CARA A. WALDVAN, FAI RPORT, FOR RESPONDENT- APPELLANT.
JESSI CA M PEASLEE, BATH, FOR PETI TI ONER- RESPONDENT.

VI VI AN CLARA STRACHE, BATH, ATTORNEY FOR THE CHI LD.

Appeal from an order of the Fam |y Court, Steuben County (Mathew
K. MCarthy, A J.), entered October 25, 2016 in a proceedi ng pursuant
to Social Services Law 8 384-b. The order freed the subject child for
adopti on.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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CA 17-01383
PRESENT: CARNI, J.P., LINDLEY, NEMOYER TROUTMAN, AND W NSLOW JJ.

SARAH J. GREGORY AND BRI AN C. GREGORY,
PLAI NTI FFS- RESPONDENTS,

\% ORDER

STEVEN R CAVARELLO, DEFENDANT,

NATI ONAL FUEL GAS DI STRI BUTI ON CORP., MJNI Cl PAL
PIPE CO, LLC, AND CITY OF BUFFALQ,

DEFENDANTS- APPELLANTS.

GOLDBERG SEGALLA LLP, BUFFALO (MEGHAN M BROWN OF COUNSEL), FOR
DEFENDANTS- APPELLANTS NATI ONAL FUEL GAS DI STRI BUTI ON CORP., AND
MUNI CI PAL PI PE CO., LLC

TI MOTHY A. BALL, CORPORATI ON COUNSEL, BUFFALO (DAVID M LEE OF
COUNSEL), FOR DEFENDANT- APPELLANT CI TY OF BUFFALOQO

Appeal s froman order of the Supreme Court, Erie County (Tracey
A. Bannister, J.), entered April 11, 2017. The order denied the
noti on of defendants National Fuel Gas Distribution Corp. and
Muni ci pal Pipe Co., LLC, for bifurcation.

It is hereby ORDERED t hat said appeal is unaninmously disnm ssed
wi t hout costs as noot (see generally Turner v CSX Transp., Inc., 72
AD3d 1646, 1647 [4th Dept 2010]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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TP 17-01851
PRESENT: WHALEN, P.J., PERADOTTO, LINDLEY, CURRAN, AND TROUTMAN, JJ.

IN THE MATTER OF ANGEL MORALES, PETI TI ONER,
\% ORDER
ANTHONY ANNUCCI , ACTI NG COW SSI ONER, NEW YORK

STATE DEPARTMENT OF CORRECTI ONS AND COVMUNI TY
SUPERVI SI ON, RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW (LEAH R. NOWOTARSKI OF
COUNSEL), FOR PETI TI ONER

ERI C T. SCHNEI DERVAN, ATTORNEY CGENERAL, ALBANY (VI CTOR PALADI NO OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judici al
Department by order of the Supreme Court, Wom ng County [M chael M
Mohun, A.J.], entered Cctober 23, 2017) to review a determ nation of
respondent. The determ nation found after a tier Ill hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is dism ssed.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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KA 14-00943
PRESENT: WHALEN, P.J., PERADOTTO, LINDLEY, CURRAN, AND TROUTMAN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

DETRO T A. KELLY, DEFENDANT- APPELLANT.

MARK D. FUNK, CONFLI CT DEFENDER, ROCHESTER ( KATHLEEN P. REARDON OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (NANCY G LLI GAN OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Monroe County Court (John L.
DeMarco, J.), rendered February 26, 2014. The judgnment convicted
def endant, upon his plea of guilty, of crimnal possession of a weapon
in the second degree and crimnal possession of a weapon in the third
degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously affirmed.

Menor andum  Def endant appeals from a judgnent convicting him
upon his plea of guilty of, inter alia, crimnal possession of a
weapon in the second degree (Penal Law 8§ 265.03 [3]). The record
establishes that defendant knowi ngly, voluntarily, and intelligently
wai ved his right to appeal (see People v Smth, 153 AD3d 1129, 1130
[4th Dept 2017], |v denied 30 NYy3d 983 [2017]; People v Tyler, 140
AD3d 1694, 1694 [4th Dept 2016], |v denied 28 NY3d 975 [2016]; see
generally People v Lopez, 6 Ny3d 248, 256 [2006]). Defendant’s
contention that he was denied effective assi stance of counsel *does
not survive his plea or the valid waiver of the right to appea
i nasmuch as defendant failed to denonstrate that the plea bargaining
process was infected by [the] allegedly ineffective assistance or that
def endant entered the plea because of [defense counsel’s] allegedly
poor performance” (People v Brinson, 151 AD3d 1726, 1726 [4th Dept
2017], Iv denied 29 Ny3d 1124 [2017] [internal quotation marks
omtted]; see People v Smth, 122 AD3d 1300, 1301 [4th Dept 2014], |lv
deni ed 25 NY3d 1172 [2015]). Defendant’s further contention that
County Court failed to make an appropriate inquiry into his request
for substitution of counsel * ‘is enconpassed by the plea and the
wai ver of the right to appeal except to the extent that the contention
inplicates the voluntariness of the plea” ” (People v Murris, 94 AD3d
1450, 1451 [4th Dept 2012], Iv denied 19 NY3d 976 [2012]; see People v
Guantero, 100 AD3d 1386, 1387 [4th Dept 2012], |v denied 21 NY3d 1004
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[2013]). In any event, “defendant abandoned his request for new
counsel when he ‘decid[ed] . . . to plead guilty while still being

represented by the sanme attorney’ ” (Guantero, 100 AD3d at 1387; see
Morris, 94 AD3d at 1451).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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KA 17-00886
PRESENT: WHALEN, P.J., PERADOTTO, LINDLEY, CURRAN, AND TROUTMAN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

LAWRENCE J. SM TH, DEFENDANT- APPELLANT.

DAVID J. FARRUG A, PUBLI C DEFENDER, LOCKPORT (JOSEPH G FRAZI ER OF
COUNSEL), FOR DEFENDANT- APPELLANT.

CAROLI NE A. WQJTASZEK, DI STRI CT ATTORNEY, LOCKPORT ( THOVAS H. BRANDT
OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Ni agara County Court (Sara Shel don,
J.), rendered Decenber 16, 2016. The judgnent convicted defendant,
upon his plea of guilty, of assault in the first degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed.

Menmor andum  On appeal from a judgnment convicting himupon his
plea of guilty of assault in the first degree (Penal Law § 120. 10
[1]), defendant chall enges the severity of the sentence. Contrary to
defendant’s contention, his waiver of the right to appeal enconpasses
that challenge. The record establishes that he voluntarily, know ngly
and intelligently waived the right to appeal with respect to al
aspects of his case, including his sentence, and that he was inforned
of the maxi mum sentence that County Court could inpose (see People v
Lococo, 92 Ny2d 825, 827 [1998]; cf. People v Maracle, 19 NY3d 925,
928 [2012]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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KA 14-00037
PRESENT: WHALEN, P.J., PERADOTTO, LINDLEY, CURRAN, AND TROUTMAN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

KENNETH BROAN, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SCCI ETY, SYRACUSE (PHI LI P ROTHSCH LD OF
COUNSEL), FOR DEFENDANT- APPELLANT.

W LLI AM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (JAMES P. MAXWELL
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnent of the Onondaga County Court (Thomas J.
MIller, J.), rendered Decenber 9, 2013. The judgnment convicted
def endant, upon his plea of guilty, of burglary in the second degree
(three counts).

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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KA 16-00849
PRESENT: WHALEN, P.J., PERADOTTO, LINDLEY, CURRAN, AND TROUTMAN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

EMVANUEL L. JENKINS, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU CF BUFFALO | NC., BUFFALO (ROBERT L. KEMP CF
COUNSEL), FOR DEFENDANT- APPELLANT.

JOHN J. FLYNN, DI STRI CT ATTORNEY, BUFFALO (ASHLEY R LOWRY OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Suprenme Court, Erie County (Penny
M Wl fgang, J.), rendered April 26, 2016. The judgnent convi cted
def endant, upon his plea of guilty, of predatory sexual assault (three
counts), aggravated sexual abuse in the third degree (two counts),
rape in the first degree and crimnal sexual act in the first degree
(two counts).

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of, inter alia, three counts of predatory
sexual assault (Penal Law 8 130.95 [2]) and one count of rape in the
first degree (8 130.35 [1]). W reject his contention that Suprene
Court erred in refusing to suppress his statenents to the police. The
evi dence presented at the suppression hearing, which included a video
recording of the police interrogation at issue, denonstrated that
def endant was infornmed of his Mranda rights, that he understood those
rights, and that he was not under duress or undue influence when he
made the chall enged statenents (see People v DeAngel o, 136 AD3d 1119,
1120 [ 3d Dept 2016]; see also People v Rodwel |, 122 AD3d 1065, 1067
[ 3d Dept 2014], |v denied 25 NY3d 1170 [2015]). The tactics used by
the police during the interrogation “did not overbear defendant’s wl|
or create a substantial risk that he would falsely incrimnate
hi msel f” (People v Tonpkins, 107 AD3d 1037, 1040 [3d Dept 2013], Iv
deni ed 22 NY3d 1044 [2013]). Thus, we conclude that the People
established that defendant validly waived his Mranda rights (see
general ly People v Knapp, 124 AD3d 36, 41 [4th Dept 2014]).

Def endant did not object to the court’s ultimte Sandoval ruling,
and thus he failed to preserve for our review his contention that the
court’s ruling constitutes an abuse of discretion (see People v Huitt,
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149 AD3d 1481, 1482 [4th Dept 2017], |v denied 30 NY3d 950 [2017]).

Def endant al so failed to preserve for our review his contention that
the photo array identification was unduly suggestive because he fail ed
to raise at the Wade hearing the specific grounds that he now raises
on appeal (see People v Evans, 137 AD3d 1683, 1683 [4th Dept 2016], |v
deni ed 27 NY3d 1131 [2016]). In any event, those contentions |ack
merit. Finally, the sentence is not unduly harsh or severe.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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KA 15-01614
PRESENT: WHALEN, P.J., PERADOTTO, LINDLEY, CURRAN, AND TROUTMAN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

SAMUEL CHANDLER, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU COF BUFFALO, | NC., BUFFALO (Tl MOTHY P. MJRPHY OF
COUNSEL), FOR DEFENDANT- APPELLANT.

JOHN J. FLYNN, DI STRI CT ATTORNEY, BUFFALO ( MATTHEW B. POWNERS OF
COUNSEL), FOR RESPONDENT.

Appeal , by perm ssion of a Justice of the Appellate Division of
the Suprenme Court in the Fourth Judicial Departnent, from an order of
the Suprene Court, Erie County (M WIlliamBoller, A J.), dated June
24, 2015. The order denied the notion of defendant to vacate a
j udgnment of conviction pursuant to CPL 440. 10.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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CAF 16-01127
PRESENT: WHALEN, P.J., PERADOTTO, LINDLEY, CURRAN, AND TROUTMAN, JJ.

IN THE MATTER OF AMYN C.

ERI E COUNTY DEPARTMENT OF SOCI AL SERVI CES, MVEMORANDUM AND ORDER
PETI TI ONER- RESPONDENT;

CHELSEA K., RESPONDENT- APPELLANT.

WLLI AM D. BRODERI CK, JR , ELMA, FOR RESPONDENT- APPELLANT.
JAMES E. BROAWN, BUFFALO, FOR PETI TI ONER- RESPONDENT.

DAVI D C. SCHOPP, THE LEGAL Al D BUREAU OF BUFFALO, | NC., BUFFALO
(CHARLES D. HALVORSEN OF COUNSEL), ATTORNEY FOR THE CHI LD.

Appeal from an order of the Famly Court, Erie County (Lisa Bloch
Rodwi n, J.), dated June 23, 2016 in a proceeding pursuant to Famly
Court Act article 6. The order term nated respondent’s parental
rights to the subject child.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Respondent not her appeals froman order term nating
her parental rights with respect to the subject child. W reject the
not her’ s contention that she was deni ed effective assistance of
counsel (see generally Matter of Elijah D. [Allison D.], 74 AD3d 1846,
1847 [4th Dept 2010]). Furthernore, the nother failed to preserve for
our review her challenge to the adm ssion in evidence of the report of
petitioner’s expert inasmuch as she did not object thereto (see Matter
of Ayden W [John W], 156 AD3d 1389, 1390 [4th Dept 2017]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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CA 16-01351
PRESENT: WHALEN, P.J., PERADOTTO, LINDLEY, CURRAN, AND TROUTMAN, JJ.

IN THE MATTER OF STATE OF NEW YORK
PETI TI ONER- RESPONDENT,

\% MEMORANDUM AND ORDER

STEVEN M, JR , RESPONDENT- APPELLANT.

THE SAGE LAW FI RM GROUP, PLLC, BUFFALO ( KATHRYN FRI EDMAN OF COUNSEL),
FOR RESPONDENT- APPELLANT.

ERI C T. SCHNElI DERVAN, ATTORNEY GENERAL, ALBANY (KATHLEEN M TREASURE
OF COUNSEL), FOR PETI TI ONER- RESPONDENT.

Appeal from an order of the Suprene Court, Cattaraugus County
(John L. Mchal ski, A J.), entered May 4, 2016 in a proceedi ng
pursuant to Mental Hygiene Law article 10. The order, anong ot her
things, conmtted respondent to a secure treatnment facility.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum  Petitioner conmenced this proceedi ng seeking a
determ nation that respondent is a sex offender requiring civil
managenent (see Mental Hygiene Law 8 10.01 et seq.). Following a
nonjury trial, Suprene Court determ ned that respondent is a detained
sex of fender who suffers froma nental abnormality (see 8 10.07 [d]).
The matter proceeded to a dispositional hearing, after which the court
i ssued an order determ ning that respondent is a dangerous sex
of fender requiring confinenment and commtting himto a secure
treatment facility (see § 10.07 [f]).

Contrary to respondent’s contention, we conclude that the
evidence is legally sufficient to establish that he suffers from*®“a
congenital or acquired condition, disease or disorder that affects
[ his] enotional, cognitive, or volitional capacity . . . in a manner
that predi sposes him. . . to the conm ssion of conduct constituting a
sex of fense” (Mental Hygiene Law 8 10.03 [i]). One of petitioner’s
experts testified that respondent has a provisional diagnosis of
pedophi | i a because he satisfies the diagnostic criteria for early
onset pedophilia, and al so has di agnoses of al cohol dependence,
cannabi s abuse, and antisocial personality disorder (ASPD). In
addition, petitioner’s other expert testified that, although nost
persons who are di agnosed with ASPD never commt a sex offense,
respondent is atypical because of his sexual preoccupation, which
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causes himto channel his antisocial behaviors into conduct
constituting sex offenses. Considering the evidence in the |ight nost
favorable to petitioner, we conclude that the evidence is legally
sufficient to sustain the finding of nental abnormality (see Matter of
Gooding v State of New York, 144 AD3d 1644, 1644-1645 [4th Dept 2016];
Matter of Vega v State of New York, 140 AD3d 1608, 1608-1609 [4th Dept
2016]) .

Respondent failed to preserve for our review his contention that
the evidence is legally insufficient to establish that he has serious
difficulty in controlling his sexual m sconduct inasrmuch as he did not
nove for a directed verdict pursuant to CPLR 4401 or otherw se
chal I enge the sufficiency of the evidence on that point (see Vega, 140
AD3d at 1609). In any event, the contention |acks nerit.

Finally, we conclude that the deternmination is not against the
wei ght of the evidence. The conflicting testinony of respondent’s and
petitioner’s experts presented a credibility issue for the court to
resolve, and we decline to disturb the court’s determnation in that
regard (see Matter of Christopher J. v State of New York, 149 AD3d
1549, 1551 [4th Dept 2017]; Vega, 140 AD3d at 1609).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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CA 17-01679
PRESENT: WHALEN, P.J., PERADOTTO, LINDLEY, CURRAN, AND TROUTMAN, JJ.

IN THE MATTER OF KELI ANN M ARGY ( ELN SKI),
PETI TI ONER- RESPONDENT,

\% ORDER

NI AGARA FALLS COACH LI NES, | NC.,
RESPONDENT- APPELLANT.

G BSON, MCASKI LL & CROSBY, LLP, BUFFALO (Tl MOTHY J. GRABER COF
COUNSEL), FOR RESPONDENT- APPELLANT.

ZDARSKY, SAW CKI & AGOSTI NELLI LLP, BUFFALO (JOSEPH E. ZDARSKY OF
COUNSEL), FOR PETI TI ONER- RESPONDENT.

Appeal from an order of the Suprenme Court, Erie County (Deborah
A. Chimes, J.), entered July 20, 2017. The order, inter alia, granted
the application of petitioner to conpel respondent to produce certain
cor por at e books and records.

Now, upon reading and filing the stipulation of discontinuance
signed by the attorneys for the parties on February 1, 2018,

It is hereby ORDERED t hat said appeal is unaninmously disnm ssed
wi t hout costs upon stipul ation.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

315

KA 16- 01335
PRESENT: PERADOTTO, J.P., LINDLEY, DEJOSEPH, NEMOYER AND TROUTMAN,

THE PEOPLE OF THE STATE OF NEW YORK, APPELLANT,
\% MVEMORANDUM AND ORDER

M CHAEL SWEAT, DEFENDANT- RESPONDENT

JOHN J. FLYNN, DI STRI CT ATTORNEY, BUFFALO (NI CHOLAS T. TEXI DO OF
COUNSEL), FOR APPELLANT.

M CHAEL J. STACHOWBKI, P.C., BUFFALO (M CHAEL J. STACHOWSKI OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (Penny M
Wl fgang, J.), dated May 16, 2016. The appeal was held by this Court
by order entered March 24, 2017, decision was reserved and the matter
was remtted to Supreme Court, Erie County, for further proceedi ngs
(148 AD3d 1641). The proceedi ngs were held and conpl et ed.

It is hereby ORDERED that the case is held, the decision is
reserved and the matter is remtted to Suprene Court, Erie County, for
further proceedings in accordance with the follow ng nmenorandum W
previously held this case, reserved decision, and remtted the matter
to Suprene Court to determ ne whether defendant has standing to
chal  enge the allegedly unlawful search of the home where the police
di scovered the gun that defendant sought to suppress and, if so,
whet her one of the | essors of the honme consented to the search (People
v Sweat, 148 AD3d 1641 [4th Dept 2017]). Upon remttal, the court
determ ned that defendant |acks standing to challenge the warrantless
search of the hone. That was error

“[ A] defendant seeking to suppress evidence, on the basis that it
was obtai ned by neans of an illegal search, nust allege standing to
chal l enge the search and, if the allegation is disputed, nust
establish standing” (People v Sylvester, 129 AD3d 1666, 1666-1667 [4th
Dept 2015], I|v denied 26 NY3d 1092 [2015] [internal quotation marks
omtted]). To establish standing, the defendant nust denonstrate that
he or she has a legitimte expectation of privacy in the place
searched (see People v Ramrez-Portoreal, 88 Ny2d 99, 108-109 [1996]).
A def endant has no expectation of privacy in a home where he or she is
nerely a casual visitor with tenuous ties to it (see People v Smth,
155 AD3d 1674, 1675 [4th Dept 2017]), or is a mere occasional visitor
(see People v Hailey, 128 AD3d 1415, 1417 [4th Dept 2015], |v denied
26 NY3d 929 [2015]). In such cases, the defendant does not have
standing to challenge the legality of the search of the hone (see
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Hail ey, 128 AD3d at 1417).

According to the unrefuted testinony at the suppression hearing
of defendant’s brother and sister-in-law, the |essors of the hone,
def endant resided there until two nonths prior to the incident.
Nevert hel ess, defendant nmaintained the address associated with the
home as his permanent nmiling address, and, although he renoved nuch
of his property, he continued to keep clothes there. He returned
frequently to care for his nieces and nephews, and he was entrusted
with the honme when his brother and sister-in-law were away. Defendant
was at the hone often and slept there overnight between 5 and 12 tines
per nonth. Thus, we conclude that defendant’s “connection with the
prem ses was substantially greater than that of a casual visitor, and
. . . that . . . defendant had a reasonabl e expectation of privacy in
the home” (People v Mdss, 168 AD2d 960, 960 [4th Dept 1990]).

| nasnmuch as “our reviewis limted to the issues determ ned by
the court” (People v Schrock, 99 AD3d 1196, 1197 [4th Dept 2012]), and
the court failed to determ ne whet her one of the | essors of the hone
consented to the search, we continue to hold the case and reserve
decision, and we remt the matter to Suprenme Court to determ ne that
i ssue.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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KA 15-00204
PRESENT: CENTRA, J.P., CARNI, NEMOYER CURRAN, AND W NSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

Rl CHARD LI VI NGSTON, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SCCI ETY, SYRACUSE (JOHN J. G LSENAN OF
COUNSEL), FOR DEFENDANT- APPELLANT.

Rl CHARD LI VI NGSTON, DEFENDANT- APPELLANT PRO SE

WLLIAM J. FITZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (JAMES P. MAXWELL
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Onondaga County Court (Janes H
Cecile, A J.), rendered Novenber 25, 2014. The judgnent convi cted
def endant, upon his plea of guilty, of crimnal possession of a
controll ed substance in the third degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty, of crimnal possession of a controlled
substance in the third degree (Penal Law 8§ 220.16 [1]).

Prelimnarily, we agree with defendant that he did not validly waive
his right to appeal (see People v Sanpson, 149 AD3d 1486, 1486-1487
[4th Dept 2017]; People v Mason, 144 AD3d 1589, 1589 [4th Dept 2016],
| v deni ed 28 NY3d 1186 [2017]). Nevertheless, the sentence is not
unduly harsh or severe. W have considered the contentions in
defendant’s pro se supplenental brief and conclude that none warrants
reversal or nodification of the judgnent.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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KA 16- 01005
PRESENT: CENTRA, J.P., CARNI, NEMOYER CURRAN, AND W NSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

LLOYD W WHEELER, |11, DEFENDANT- APPELLANT.

CARA A. VWALDMVAN, FAI RPORT, FOR DEFENDANT- APPELLANT.
LLOYD W WHEELER, |11, DEFENDANT- APPELLANT PRO SE

R. M CHAEL TANTILLO, DI STRI CT ATTORNEY, CANANDAI GUA ( COLLEEN SULLI VAN
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Ontario County Court (Frederick G
Reed, A . J.), rendered June 1, 2016. The judgnment convicted defendant,
upon his plea of guilty, of crimnal possession of a weapon in the
second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously affirmed.

Menorandum  On appeal froma judgnment convicting himupon his
plea of guilty of crimnal possession of a weapon in the second degree
(Penal Law 8§ 265.03 [3]), defendant contends that the sentence is
unduly harsh and severe. W reject that contention. Defendant
received the benefit of an advantageous plea agreenent in which he
pl eaded guilty to one count in satisfaction of the two counts charged
in the indictment, and County Court inposed the mninmmterm of
i ncarceration of 3% years (see 8§ 70.02 [3] [b]), to be followed by
three years of postrel ease supervision (see 8 70.45 [2] [f]). In his
pro se supplenmental letter brief, defendant further contends that he
was deni ed effective assistance of counsel by defense counsel’s
alleged failure to obtain a plea offer to a m sdeneanor. To the
extent that defendant’s contention survives his guilty plea, we
conclude that it lacks nerit (see People v Rockwell, 137 AD3d 1586,
1586 [4th Dept 2016]; see generally People v Ford, 86 NY2d 397, 404
[1995]). Wiere, as here, “an indictnment charges . . . a class C
violent felony offense, then a plea of guilty nust include at |east a
plea of guilty to a class D violent felony offense” (CPL 220.10 [5]

[d] [ii]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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KA 16- 00560
PRESENT: CENTRA, J.P., CARNI, NEMOYER CURRAN, AND W NSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

MATTHEW M EDWARDS, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU COF BUFFALO, | NC., BUFFALO (Tl MOTHY P. MJRPHY OF
COUNSEL), FOR DEFENDANT- APPELLANT.

JOSEPH V. CARDONE, DI STRI CT ATTORNEY, ALBI ON (KATHERI NE K. BOGAN OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Ol eans County Court (Janes P.
Punch, J.), rendered February 29, 2016. The judgnment convicted
def endant, upon a jury verdict, of rape in the second degree (13
counts), crimnal sexual act in the second degree (13 counts) and
endangering the welfare of a child.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously affirmed.

Menor andum  Def endant appeals from a judgnent convicting him
upon a jury verdict of, inter alia, 13 counts each of rape in the
second degree (Penal Law 8§ 130.30 [1]) and crimnal sexual act in the
second degree (8 130.45 [1]). Defendant failed to preserve for our
review his contention that the indictnment was nmultiplicitous (see
People v Quinn, 103 AD3d 1258, 1258 [4th Dept 2013], |v denied 21 NY3d
946 [2013]), and duplicitous (see People v Becoats, 17 Ny3d 643, 650-
651 [2011], cert denied 566 US 964 [2012]). W decline to exercise
our power to review that contention as a matter of discretion in the
interest of justice (see CPL 470.15 [6] [a]).

Def endant al so failed to preserve for our review his contention
that the conviction is not supported by legally sufficient evidence
i nasmuch as his notion for a trial order of dism ssal was not
specifically directed at the grounds advanced on appeal, and we al so
note in any event that he failed to renew his notion after presenting
evi dence (see People v Ronan, 85 AD3d 1630, 1630 [4th Dept 2011], Iv
denied 17 NY3d 821 [2011]). Viewing the evidence in light of the
el enents of the crinmes as charged to the jury (see People v Daniel son,
9 NY3d 342, 349 [2007]), we reject defendant’s further contention that
the verdict is against the weight of the evidence (see generally
Peopl e v Bl eakl ey, 69 Ny2d 490, 495 [1987]). Wth respect to the
credibility of the victim we note that her testinony “was not so
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i nconsi stent or unbelievable as to render it incredible as a matter of
| aw’ (People v Black, 38 AD3d 1283, 1285 [4th Dept 2007], |v denied 8
NY3d 982 [2007]). Issues of credibility are primarily for the jury’'s
determi nation (see People v Wtherspoon, 66 AD3d 1456, 1457 [4th Dept
2009], |v denied 13 NY3d 942 [2010]), and we see no basis for
disturbing the jury’'s credibility determ nations in this case.

Def endant contends that he was denied effective assistance of
counsel based on counsel’s failure to object to alleged prosecutoria
m sconduct on summation. W reject that contention. Mst of the
al | eged instances of m sconduct were fair comment on the evidence and
fair response to defense counsel’s summati on (see People v Redfield,
144 AD3d 1548, 1550 [4th Dept 2016], |v denied 28 NY3d 1187 [2017])
and, to the extent that the prosecutor made i nappropriate renmarks, we
conclude that they were “not so pervasive or egregious as to deprive
defendant of a fair trial” (People v Young, 153 AD3d 1618, 1620 [4th
Dept 2017], |v denied 30 NY3d 1065 [2017]). We therefore concl ude
t hat defense counsel’s failure to object to the alleged instances of
prosecutorial m sconduct did not constitute ineffective assistance of
counsel (see People v Blair, 121 AD3d 1570, 1571 [4th Dept 2014]).
Finally, the sentence is not unduly harsh or severe.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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KA 15-01284
PRESENT: CENTRA, J.P., CARNI, NEMOYER CURRAN, AND W NSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

DONALD LEFLER, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SOCI ETY, SYRACUSE (NATHANI EL V. RILEY OF
COUNSEL), FOR DEFENDANT- APPELLANT.

WLLIAM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (NI COLE K
| NTSCHERT OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnent of the Onondaga County Court (Thomas J.
Mller, J.), rendered Decenber 23, 2014. The judgnent convicted
def endant, upon his plea of guilty, of rape in the first degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of rape in the first degree (Penal Law
§ 130.35 [4]). W reject defendant’s contention that his waiver of
the right to appeal was not know ng, voluntary, and intelligent (see
generally People v Lopez, 6 NY3d 248, 256 [2006]). County Court “did
not conflate that right with those automatically forfeited by a guilty
pl ea” (People v McCrea, 140 AD3d 1655, 1655 [4th Dept 2016], |v denied
28 NY3d 933 [2016] [internal quotation marks omtted]), and we
conclude that “the court engaged defendant in an adequate colloquy to
ensure that the waiver of the right to appeal was a know ng and
vol untary choice” (People v Massey, 149 AD3d 1524, 1525 [4th Dept
2017] [internal quotation marks omtted]). The valid waiver of the
right to appeal forecloses defendant’s challenge to the severity of
his sentence (see generally Lopez, 6 Ny3d at 255).

Def endant further contends that his guilty plea was not
knowi ngly, intelligently, and voluntarily entered and that the court
abused its discretion in denying his notion to withdraw his plea on
that ground. Although that contention survives defendant’ s waiver of
the right to appeal (see Massey, 149 AD3d at 1525), defendant’s claim
that he “did not fully understand what he was doing” is belied by the
record. Defendant articulated to the court that he fully understood
the rights he was giving up as part of the plea bargain and that he
had consulted with his attorney. He further admtted his guilt,
recited all of the elenents and facts of the crime with which he was
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charged, and stated that his decision to plead guilty was vol untary.
Thus, we conclude that the court did not abuse its discretion in
denyi ng defendant’s notion to vacate the plea (see generally People v

Schiuter, 136 AD3d 1363, 1364 [4th Dept 2016], |v denied 27 Ny3d 1138
[2016]) .

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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CA 16-02272
PRESENT: CENTRA, J.P., NEMOYER, CURRAN, AND W NSLOW JJ.

RI CHARD C. JANES AND ROSEMARY JANES,
PLAI NTI FFS,

\% ORDER
2630 ATTI CA RCAD, INC., | NDIVIDUALLY AND DA NG

BUSI NESS AS BLUE DOG SALOON, AND SHANNON SZALAY,
DEFENDANTS.

BROMWN CHI ARI, LLP, APPELLANT,
\%

COLLINS & COLLI NS ATTORNEYS, LLC, RESPONDENT.

RUPP, BAASE, PFALZGRAF, CUNNI NGHAM BUFFALO (R ANTHONY RUPP, 111, OF
COUNSEL), FOR APPELLANT.

COLLINS & COLLI NS ATTORNEYS, LLC, BUFFALO (M CHAEL SZCZYd EL OF
COUNSEL), FOR RESPONDENT.

Appeal from an order of the Suprenme Court, Woni ng County
(Mchael F. Giffith, A J.), entered Decenber 5, 2016. The order
adj udged that the law firmof Brown Chiari, LLP is entitled to recover
an anount equal to 25% of the counsel fees held in escrowin
connection with the settlement of plaintiffs’ action as their share of
sai d fee.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed wi thout costs for reasons stated at Suprene
Court.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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CA 17-01762
PRESENT: CENTRA, J.P., CARNI, NEMOYER CURRAN, AND W NSLOW JJ.

JOSEPH G RUSNAK, M D., MARY TURKIEW CZ, M D.,
JAMES FI TZGERALD, M D., JOHN FI TZGCERALD, M D.,
AND CLAUDI A FOSKET, M D., PLAI NTI FFS- RESPONDENTS,

\% ORDER

THOVAS O MASON, M D., ET AL., DEFENDANTS,
AND SOUTHTOWNS RADI OLOGY, LLC, DEFENDANT- APPELLANT.

BOND SCHOENECK & KI NG PLLC, BUFFALO (M TCHELL J. BANAS, JR, OF
COUNSEL), FOR DEFENDANT- APPELLANT.

PHI LLI PS LYTLE LLP, BUFFALO (DAVID J. MCNAMARA OF COUNSEL), FOR
PLAI NTI FFS- RESPONDENTS.

Appeal from an order and judgnment (one paper) of the Suprene
Court, Erie County (Deborah A Chines, J.), entered May 19, 2017. The
order and judgnent, inter alia, granted the notion of plaintiffs for
partial summary judgnent awardi ng damages for withheld distributions.

It is hereby ORDERED that the order and judgnent so appeal ed from
i s unani nmously affirnmed w thout costs.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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CA 17-01578
PRESENT: CENTRA, J.P., CARNI, NEMOYER CURRAN, AND W NSLOW JJ.

TRACY BUTLER, PLAI NTI FF- RESPONDENT,
\% ORDER

BUFFALO MUNI Cl PAL HOUSI NG AUTHCORI TY,
DEFENDANT- APPELLANT.

COUTU LANE PLLC, BUFFALO (JACLYN WANEMAKER OF COUNSEL), FOR
DEFENDANT- APPELLANT.

LAW CFFI CE OF MARK H. CANTOR, LLC, BUFFALO (DAVID J. WOLFF, JR, OF
COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, Erie County (E.
Jeannette QOgden, J.), entered Novenber 21, 2016. The order denied the
noti on of defendant for summary judgnent dism ssing the conplaint.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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PRESENT: WHALEN, P.J., PERADOTTO, LINDLEY, DEJOSEPH, AND W NSLOW JJ.

IN THE MATTER OF MARVI N VASSAR, PETI TI ONER,
\% ORDER
ANTHONY ANNUCCI , ACTI NG COW SSI ONER, NEW YORK

STATE DEPARTMENT OF CORRECTI ONS AND COVMUNI TY
SUPERVI SI ON, RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW (LEAH R. NOWOTARSKI OF
COUNSEL), FOR PETI TI ONER

ERI C T. SCHNEI DERVAN, ATTORNEY CGENERAL, ALBANY ( FRANK BRADY OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judici al
Department by order of the Supreme Court, Wom ng County [M chael M
Mohun, A.J.], entered Cctober 23, 2017) to review a determ nation of
respondent. The determ nation found after a tier Ill hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is dism ssed.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

340

TP 17-01667
PRESENT: WHALEN, P.J., PERADOTTO, LINDLEY, DEJOSEPH, AND W NSLOW JJ.

IN THE MATTER OF BRANDEL W LLI AMS, PETI Tl ONER,
\% ORDER
ANTHONY ANNUCCI , ACTI NG COW SSI ONER, NEW YORK

STATE DEPARTMENT OF CORRECTI ONS AND COVMUNI TY
SUPERVI SI ON, RESPONDENT.

BRANDEL W LLI AMS, PETI TI ONER PRO SE.

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY ( MARCUS J. MASTRACCO OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judici al
Departnment by order of the Suprenme Court, Livingston County [Robert B.
Wggins, A J.], entered Septenber 18, 2017) to review a determ nation
of respondent. The deternination found after a tier Il hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is disn ssed.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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PRESENT: PERADOTTO, J.P., LINDLEY, DEJOSEPH, AND W NSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

NATHANI EL RAY, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALO, | NC., BUFFALO (NI CHOLAS P. DI FONZO CF
COUNSEL), FOR DEFENDANT- APPELLANT.

JOHN J. FLYNN, DI STRI CT ATTORNEY, BUFFALO (DAVID A HERATY OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, Erie County (M
WlliamBoller, A J.), rendered April 29, 2016. The judgment
convi cted defendant, upon a jury verdict, of crimnal possession of a
weapon in the second degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously nodified as a matter of discretion in the interest of
justice by reducing the sentence inposed to an indeterm nate term of
i ncarceration of 16 years to life and as nodified the judgnent is
af firned.

Menmorandum  On appeal froma judgnment convicting himfollowng a
jury trial of crimnal possession of a weapon in the second degree
(Penal Law 8 265.03 [3]), defendant contends that the warrantl ess
police search of the vehicle he was driving was unlawful and that
Suprene Court therefore erred in refusing to suppress the | oaded
handgun found by the police in an area behind the gl ove conpartnent.
W rejected that sane contention in the appeal of a codefendant
(Peopl e v Johnson, —AD3d —[4th Dept 2018] [decided herewith]),
ruling that the search was | awful under the autonobile exception to
t he warrant requirenent because the police had probable cause to
believe that there was a gun in the vehicle (see generally People v
Gal ak, 81 Ny2d 463, 466-467 [1993]; People v Blasich, 73 NY2d 673, 678
[1989]), and there is no reason to reach a different result here. At
the tinme of the search, the police were acting upon information from
an identified citizen that soneone had fired shots at him 10 m nutes
earlier and then entered defendant’s vehicle, which defendant drove
away. The police stopped the vehicle three blocks fromthe shooting
and conducted the search after ordering its three occupants to exit
the vehicle. Although it is possible, as defendant contends, that the
gun was no longer in the vehicle by the tinme it was stopped, it was
nore probable than not that it was still there, thus justifying the
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search. “Probabl e cause does not require proof beyond a reasonable
doubt,” but nerely requires “a reasonable ground for belief” (People v
Si npson, 244 AD2d 87, 91 [1st Dept 1998]).

We reject defendant’s further contention that the People failed
to prove beyond a reasonabl e doubt that he possessed the weapon.
Pursuant to the autonobile presunption set forth in Penal Law § 265. 15
(3), “[t]he presence in an autonobile, other than a stolen one or a

public omibus, of any firearm. . . is presunptive evidence of its
possession by all persons occupying such autonobile at the tinme such
weapon . . . is found,” with exceptions not relevant here. The

presunption applies here because the gun was found inside the vehicle
t hat defendant was driving, and there was no evidence at trial to
rebut the presunption. Moreover, the evidence at trial established

t hat defendant nust have known that the gun was in his vehicle, and he
took no steps to distance hinself fromit during the 10-m nute peri od
bet ween the shooting and the stop of his vehicle by the police. Thus,
view ng the evidence in the light nost favorable to the People, as we
nmust (see People v Contes, 60 NY2d 620, 621 [1983]), we concl ude that
there is a valid line of reasoning and perm ssible inferences that
could lead a rational person to conclude that defendant possessed the
| oaded firearm (see generally People v Bl eakley, 69 NY2d 490, 495
[1987]). Viewing the evidence in light of the elements of the crine
as charged to the jury (see People v Danielson, 9 NY3d 342, 349

[ 2007]), we further conclude that the verdict is not against the

wei ght of the evidence (see generally Bl eakley, 69 NY2d at 495).

“Even assum ng, arguendo, that a different verdict would not have been
unr easonabl e, we cannot conclude that the jury failed to give the

evi dence the weight it should be accorded” (People v Terborg, 156 AD3d
1320, 1321 [4th Dept 2017]; see generally Bleakley, 69 Ny2d at 495).

W agree with defendant, however, that the sentence inposed, an
indeterminate termof inprisonnment of 25 years to life as a persistent
violent felony offender, is unduly harsh and severe. Defendant did
not fire or even directly possess the weapon, and there is no evidence
that he knew that his codefendant intended to use it unlawfully.

Al t hough defendant has multiple prior felony convictions, several of
whi ch are for weapon offenses, he has no history of violence on his
record, and his conduct in this case does not in our view warrant the
maxi mum sentence pernmitted by law. W therefore nodify the judgnent
as a matter of discretion in the interest of justice by reducing the
sentence to an indetermnate termof inprisonnment of 16 years to life
(see generally CPL 470.15 [6] [Db]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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PRESENT: WHALEN, P.J., PERADOTTO, LINDLEY, DEJOSEPH, AND WNSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

HAKI M OAENS, ALSO KNOWN AS HAKI M JONES,
DEFENDANT- APPELLANT.

M CHAEL J. STACHOWSKI, P.C., BUFFALO (M CHAEL J. STACHOWSKI OF
COUNSEL), FOR DEFENDANT- APPELLANT.

JOHN J. FLYNN, DI STRI CT ATTORNEY, BUFFALO (JULI E BENDER FI SKE OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Erie County Court (Kenneth F. Case,
J.), rendered Septenber 23, 2015. The judgnent convicted defendant,
upon his plea of guilty, of assault in the second degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty, of assault in the second degree (Penal Law
§ 120.05 [2]). Contrary to defendant’s contention, his waiver of the
right to appeal is valid (see generally People v Lopez, 6 NY3d 248,
256 [2006]). County Court “engage[d] the defendant in an adequate
colloquy to ensure that the waiver of the right to appeal was a
knowi ng and vol untary choice” (People v Hicks, 89 AD3d 1480, 1480 [4th
Dept 2011], |v denied 18 NY3d 924 [2012] [internal quotation narks
omtted]), and the record establishes that he “understood that the
right to appeal is separate and distinct fromthose rights
automatically forfeited upon a plea of guilty” (Lopez, 6 NY3d at 256).
Def endant’ s valid waiver of the right to appeal forecloses his
chall enge to the court’s suppression rulings (see People v Kenp, 94
NY2d 831, 833 [1999]), and we note in any event that defendant
W t hdrew hi s suppression notion before he pleaded guilty. Even
assum ng, arguendo, that defendant’s contention with respect to the
sentence i nposed survives his valid waiver of the right to appeal, we
conclude that it lacks merit.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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KA 15-01388
PRESENT: WHALEN, P.J., PERADOTTO, LINDLEY, DEJOSEPH, AND WNSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

KEVIN M LLER, DEFENDANT- APPELLANT.

LEANNE LAPP, PUBLI C DEFENDER, CANANDAI GUA (CARA A. WALDMAN OF
COUNSEL), FOR DEFENDANT- APPELLANT.

R. M CHAEL TANTILLO, DI STRI CT ATTORNEY, CANANDAI GUA (JEFFERY R
FRI ESEN OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Ontario County Court (WIIliamF.
Kocher, J.), rendered January 7, 2015. The judgnent convicted
def endant upon his plea of guilty of, inter alia, crimnal sale of a
controll ed substance in the third degree (two counts).

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of, inter alia, two counts of crimnal sale of
a controlled substance in the third degree (Penal Law § 220.39 [1]).
We agree with defendant that his waiver of the right to appeal does
not enconpass his challenge to the severity of the sentence. “ ‘[No
nmenti on was made on the record during the course of the allocution
concerning the waiver of defendant’s right to appeal his conviction
that he was also waiving his right to appeal the harshness of his
sentence’ ” (People v Grucza, 145 AD3d 1505, 1506 [4th Dept 2016]; see
People v Maracle, 19 Ny3d 925, 928 [2012]). “Furthernore, ‘[a]lthough
the record establishes that defendant executed a witten waiver of the
right to appeal, there was no coll oquy between [ County] Court and
def endant regarding the waiver of the right to appeal to ensure that’
def endant was aware that it enconpassed his challenge to the severity
of the sentence” (People v Avellino, 119 AD3d 1449, 1449-1450 [4th
Dept 2014]). W neverthel ess conclude that the negotiated sentence is
not unduly harsh or severe.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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PRESENT: WHALEN, P.J., PERADOTTO, LINDLEY, DEJOSEPH, AND WNSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

JUAN CI RI NO, DEFENDANT- APPELLANT.

LI NDA M CAWPBELL, SYRACUSE, FOR DEFENDANT- APPELLANT.

W LLI AM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (JAMES P. MAXWELL
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Onondaga County Court (Joseph E
Fahey, J.), rendered February 5, 2015. The judgnent convicted
def endant, upon his plea of guilty, of nmurder in the second degree and
assault in the first degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a plea of guilty, of nmurder in the second degree (Penal Law
§ 125.25 [1]) and assault in the first degree (8§ 120.10 [1]). As
def endant correctly concedes, he failed to preserve for our review his
contention that County Court erred in accepting his guilty plea
i nasmuch as he did not nove to withdraw the plea or to vacate the
j udgnment of conviction (see People v Karlsen, 147 AD3d 1466, 1468 [4th
Dept 2017], Iv denied 29 NY3d 1082 [2017]), and this case does not
fall within the rare exception to the preservation requirenment (see
Peopl e v Lopez, 71 NY2d 662, 666 [1988]). W reject defendant’s
chal l enge to the severity of the sentence.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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PRESENT: WHALEN, P.J., PERADOTTO, LINDLEY, DEJOSEPH, AND W NSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
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AMOS R GOCDW N, DEFENDANT- APPELLANT.

BRUCE R. BRYAN, SYRACUSE, FOR DEFENDANT- APPELLANT.

KRI STYNA S. MLLS, DI STRI CT ATTORNEY, WATERTOWN, FOR RESPONDENT.

Appeal from a judgnment of the Jefferson County Court (Kim H.
Martusewi cz, J.), rendered April 6, 2017. The judgnment convicted
def endant, upon his plea of guilty, of crimnal sale of a controlled
substance in the third degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty, of crimnal sale of a controlled substance in
the third degree (Penal Law 8 220.39 [1]). W note at the outset that
defendant’s purported wai ver of the right to appeal is not valid
i nasmuch as “the perfunctory inquiry made by [ County] Court was
insufficient to establish that the court engage[d] the defendant in an
adequate colloquy to ensure that the waiver of the right to appeal was
a know ng and voluntary choi ce” (People v Beaver, 128 AD3d 1493, 1494
[4th Dept 2015] [internal quotation marks omtted]; see People v
El mer, 19 NY3d 501, 510 [2012]; People v Banks, 125 AD3d 1276, 1277
[4th Dept 2015], Iv denied 25 NY3d 1159 [2015]).

Al t hough defendant’s contention that the court erred in denying
his preplea request for an adjournment to enable himto retain new
counsel “survives his guilty plea inasmuch as the right to counsel of
one’s choosing ‘is so deeply intertwined with the integrity of the
process in [the court] that defendant’s guilty plea is no bar to
appel late review ” (People v Booker, 133 AD3d 1326, 1327 [4th Dept
2015], Iv denied 27 Ny3d 1149 [2016], quoting People v Giffin, 20
NY3d 626, 630 [2013]; see generally People v Hansen, 95 Ny2d 227,
230-231 [2000]), we conclude that it lacks nerit. It is well settled
that “the constitutional right to [a defense] by counsel of one’'s own
choosi ng does not bestow upon a crimnal defendant the absolute right
to demand that his trial be delayed while he selects another attorney
to represent himat trial . . . Wether a continuance should be
granted is largely within the discretion of the [t]rial [court]”
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(People v Arroyave, 49 NY2d 264, 271 [1980]; see People v Robinson,
132 AD3d 1407, 1409 [4th Dept 2015], |v denied 27 Ny3d 1005 [2016]).
Under the circunstances of this case, we conclude that defendant was
not denied the right “to retain counsel of his own choosing and the

: court did not abuse its discretion in denying defendant’s
request to delay the [inpendi ng suppression hearing and schedul ed]
trial” (People v Mchal ek, 195 AD2d 1007, 1008 [4th Dept 1993], Iv
deni ed 82 Ny2d 807 [1993]; see Booker, 133 AD3d at 1327; Robinson, 132
AD3d at 1409).

To the extent that defendant’s further contention that his guilty
pl ea was not knowi ng, voluntary, and intelligent is preserved for our
review by his notion to withdraw his plea (see People v Johnson, 23
NY3d 973, 975 [2014]; cf. People v G bson, 140 AD3d 1786, 1787 [4th
Dept 2016], |v denied 28 NY3d 1072 [2016]), we conclude that it is
wi thout nerit. Defendant’s assertion that he was not afforded
sufficient tinme to discuss the plea with defense counsel is belied by
the record, which establishes that the court granted defendant’s
request for a recess for that purpose and that defendant thereafter
confirmed that he had discussed the matter with defense counsel and
never indicated that he needed nore tine (see People v Spates, 142
AD3d 1389, 1389 [4th Dept 2016], |v denied 28 NY3d 1127 [2016]). 1In
addition, “the fact that defendant was required to accept or reject
the plea offer within a short tine period does not anobunt to coercion”
(People v Carr, 147 AD3d 1506, 1507 [4th Dept 2017], |v denied 29 Ny3d
1030 [2017] [internal quotation marks omtted]). Contrary to
defendant’s further contention, the record establishes that the court
accurately advised himof the rights that he was forfeiting by
pl eading guilty and that he had a full understandi ng of the
consequences of the plea (see People v Sougou, 26 NY3d 1052, 1055-1056
[ 2015]; People v Stinus, 100 AD3d 1542, 1542 [4th Dept 2012], |v
deni ed 20 NY3d 1015 [2013]). Furthernore, to the extent that
def endant contends ot herw se, we conclude that the court did not abuse
its discretion in denying his notion to withdraw his guilty plea
i nasmuch as his “ ‘conclusory and unsubstantiated cl ai mof innocence
is belied by his adm ssions during the plea colloquy " (People v
Roberts, 126 AD3d 1481, 1481 [4th Dept 2015], |v denied 26 Ny3d 1149
[ 2016]).

Def endant further contends that he was denied effective
assi stance of counsel, which also established that his plea was
i nvol untary, because he did not have sufficient comunication with
def ense counsel prior to forgoing the suppression hearing in favor of
pl eading guilty, defense counsel did not adequately advise hi mabout
the nature and consequences of the plea, and defense counsel was
unprepared for the suppression hearing. Defendant’s contention
survives his guilty plea “only insofar as he denonstrates that ‘the
pl ea bargai ning process was infected by [the] allegedly ineffective
assi stance or that defendant entered the plea because of [his]
attorney[’s] allegedly poor performance’ ” (People v Rausch, 126 AD3d
1535, 1535 [4th Dept 2015], lv denied 26 NY3d 1149 [2016] [internal
guotation marks omtted]). Here, however, defendant’s contention
“ ‘involve[s] matters outside the record on appeal and therefore nust
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be raised by way of a notion pursuant to CPL article 440" ” (id. at
1536; see People v Atkinson, 105 AD3d 1349, 1350 [4th Dept 2013], Iv
deni ed 24 NY3d 958 [2014]). To the extent that defendant’s contention
is reviewable on direct appeal, we conclude that it |lacks nerit

i nasmuch as he “recei ved an advant ageous plea, and ‘nothing in the
record casts doubt on the apparent effectiveness of counsel’ " (People
v Shaw, 133 AD3d 1312, 1313 [4th Dept 2015], |v denied 26 NY3d 1150

[ 2016], quoting People v Ford, 86 NY2d 397, 404 [1995]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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PRESENT: WHALEN, P.J., PERADOTTO, LINDLEY, DEJOSEPH, AND W NSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
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JAMES FOX, DEFENDANT- APPELLANT.

LEANNE LAPP, PUBLI C DEFENDER, CANANDAI GUA ( MARK C. DAVI SON OF
COUNSEL), FOR DEFENDANT- APPELLANT.

R. M CHAEL TANTILLO, DI STRI CT ATTORNEY, CANANDAI GUA ( HEATHER PARKER
HI NES OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Ontario County Court (Craig J.
Doran, J.), entered August 18, 2014. The judgnent revoked defendant’s
sentence of probation and i nposed a sentence of inprisonnent.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed.

Menorandum  Def endant appeal s froma judgnent revoking the
sentence of probation previously inposed upon his conviction of
failure to register and/or verify as a sex offender (Correction Law
88 168-f [4]; 168-t) and sentencing himto a termof incarceration
based on his adm ssion that he violated three terns and conditions of
probati on. Defendant contends that his adm ssion to having viol ated
probation by failing to participate in sex offender treatnent should
be vacated because his refusal to admt the underlying sex offense was
not a refusal to participate in sex offender treatnment. That
contention is unpreserved for our review because defendant “failed to
nove to withdraw his adm ssion or to vacate the judgment revoking his
sentence of probation on that ground” (People v Cbbagy, 56 AD3d 1223,
1224 [4th Dept 2008], |v denied 11 NY3d 928 [2009]; see People v
Handy, 46 AD3d 1383, 1383 [4th Dept 2007], Iv denied 10 NY3d 765
[ 2008]), and we decline to exercise our power to address that
contention as a matter of discretion in the interest of justice (see
CPL 470.15 [6] [a]). W note in any event that defendant admtted to
two other violations, which provide a sufficient basis for finding a
vi ol ati on of probation (see Handy, 46 AD3d at 1383).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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PRESENT: WHALEN, P.J., PERADOTTO, LINDLEY, DEJOSEPH, AND WNSLOW JJ.

IN THE MATTER OF RASHAWN J., JR AND M SHAWN J.
MONROE COUNTY DEPARTMENT OF HUMAN SERVI CES,
PETI TI ONER- RESPONDENT;
MEMORANDUM AND ORDER
VERONI CA H. - B., RESPONDENT- APPELLANT,
AND RASHAWN J., SR, RESPONDENT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (DAVID R JUERGENS OF
COUNSEL), FOR RESPONDENT- APPELLANT.

M CHAEL E. DAVIS, COUNTY ATTORNEY, ROCHESTER (PETER A. ESSLEY OF
COUNSEL), FOR PETI TI ONER- RESPONDENT.

SARA E. ROOK, ROCHESTER, ATTORNEY FOR THE CHI LDREN

Appeal from an order of the Famly Court, Mnroe County (Patricia
E. Gallaher, J.), entered Decenber 14, 2015 in a proceedi ng pursuant
to Famly Court Act article 10. The order, anobng other things,
adj udged that respondent Veronica H -B. had negl ected the subject
chil dren

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the | aw by vacating the findings that
respondent Veronica H -B. neglected the subject children by using
illegal drugs and engaging in domestic violence in their presence and
by failing to supply adequate food, nedical care, and education, and
as nodified the order is affirmed w thout costs.

Menorandum I n this proceeding pursuant to Family Court Act
article 10, respondent nother appeals froman order adjudging that she
directly neglected her sons. Famly Court also found, in the
alternative, that the sons were derivatively neglected based on its
conclusion that the nother neglected the sons’ half-sister. W
conclude that the court’s finding of direct neglect by excessive
corporal punishment with respect to the ol der son, as well as the
hal f-sister, which is relevant to the alternative finding of
derivative neglect, is supported by a preponderance of the evidence
adduced at the fact-finding hearing (see 88 1012 [f] [i] [B]; 1046 [b]

[i]).

Contrary to the nother’s contention, the half-sister’s out-of-
court statenments that the nother had caused her injuries by striking
her with a junp rope were sufficiently corroborated by the
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observations of the school nurse and caseworkers, photographic
evidence of the injuries, and the testinony of petitioner’s nedica
expert who reviewed the photographs (see Matter of Bryan O. [Zabiull ah
O], 153 AD3d 1641, 1642 [4th Dept 2017]; Matter of Dustin B. [Donald
M], 71 AD3d 1426, 1426-1427 [4th Dept 2010]; WMatter of Christopher

P., 30 AD3d 307, 308 [1st Dept 2006], |v denied 7 NY3d 713 [2006]).

In addition, the half-sister’s out-of-court statenments indicating that
the nother inflicted excessive corporal punishnment or allowed such
harmto be inflicted upon the ol der son were sufficiently corroborated
by the caseworkers’ testinony and the photographs of his injuries (see
Bryan O, 153 AD3d at 1642). Contrary to the nother’s further
contention, we conclude that the court was entitled to reject the

pur ported excul patory expl anations given to caseworkers and others
regarding the older son’s injuries (see Matter of Seth G, 50 AD3d
1530, 1531 [4th Dept 2008]). Indeed, the court properly drew “ ‘the
strongest possible negative inference’ against the [nother] after

[she] failed to testify at the fact-finding hearing” (Matter of
Kennedie M [Douglas M], 89 AD3d 1544, 1545 [4th Dept 2011], Iv
denied 18 NY3d 808 [2012]; see Matter of Brittany W [Patrick W], 103
AD3d 1217, 1218 [4th Dept 2013]).

The not her further contends that the court’s alternative finding
of derivative neglect with respect to both sons | acks a sound and
substantial basis in the record. W reject that contention. Here,
the nother’s neglect of the half-sister “is so closely connected with
the care of [the sons] as to indicate that the [sons are] equally at
risk” (Matter of Marino S., 100 Ny2d 361, 374 [2003], cert denied 540
US 1059 [2003]; see Matter of Raynond D., 45 AD3d 1415, 1416 [4th Dept
2007]; Matter of Steven L., 28 AD3d 1093, 1093 [4th Dept 2006], Iv
deni ed 7 NY3d 706 [2006]).

W agree with the nother, however, that the court erred in
finding that she neglected the sons by using illegal drugs and
engagi ng in domestic violence in their presence, and by failing to
supply themw th adequate food, nedical care, and education (see
Famly C Act 8 1012 [f] [i] [A], [B]). Those findings of direct
negl ect are not supported by a preponderance of the evidence admtted
at the fact-finding hearing (see 8 1046 [b] [i], [iii]; see Bryan O,
153 AD3d at 1642-1643). We therefore nodify the order accordingly.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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PRESENT: WHALEN, P.J., PERADOTTO, LINDLEY, DEJOSEPH, AND WNSLOW JJ.

IN THE MATTER OF M CHAEL JACKSON,
PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER
ANTHONY ANNUCCI , ACTI NG COW SSI ONER, NEW YORK

STATE DEPARTMENT OF CORRECTI ONS AND COVMUNI TY
SUPERVI SI ON, RESPONDENT- RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW ( ADAM W KOCH OF
COUNSEL), FOR PETI TI ONER- APPELLANT.

ERI C T. SCHNEI DERVAN, ATTORNEY CENERAL, ALBANY (JOSEPH M SPADOLA COF
COUNSEL), FOR RESPONDENT- RESPONDENT.

Appeal from a judgnment of the Suprenme Court, Woni ng County
(Mchael M Mhun, A J.), entered Novenber 14, 2016 in a CPLR article
78 proceeding. The judgnment dism ssed the petition.

It is hereby ORDERED t hat said appeal is unaninmously dism ssed
wi t hout costs.

Menorandum  Petitioner appeals froma judgnment dismssing his
CPLR article 78 petition seeking to annul the Parole Board's
determ nation denying his request for rel ease to parol e supervision.
Thi s appeal has been rendered noot by petitioner’s reappearance before
the Parol e Board and his subsequent rel ease from custody (see
generally Matter of H Il v Annucci, 149 AD3d 1540, 1541 [4th Dept
2017]), and the exception to the nootness doctrine does not apply (see
generally Matter of Hearst Corp. v Odyne, 50 Ny2d 707, 714-715
[ 1980]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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CHRI STI NE MASON, PLAI NTI FF- RESPONDENT,
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RAVI ADHI KARY, M D., AND KATHERI NE WLLER, D. O,
DEFENDANTS- APPELLANTS.

SUGARVAN LAW FI RM LLP, SYRACUSE (JEFFREY M NARUS OF COUNSEL), FOR
DEFENDANTS- APPELLANTS.

DEFRANCI SCO & FALG ATANO LLP, EAST SYRACUSE (JEANVARI E WESTLAKE OF
COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Onondaga County
(Gegory R Glbert, J.), entered January 20, 2017. The order denied
defendants’ notion for sunmary judgnment dismissing plaintiff’s
conpl ai nt.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum I n this medical mal practice action, defendants
appeal froman order denying their notion for sumary judgnent
dism ssing the conplaint. W affirm Plaintiff conmenced this action
seeki ng damages for injuries she allegedly sustained as a result of a
del ay in diagnosing her breast cancer. On July 3, 2013, plaintiff
presented to defendant Ravi Adhi kary, M D. after she and her genera
practitioner had discovered a lunp in her left breast. Plaintiff
underwent bil ateral mammograns, mamograns with nmagni fication, and
bilateral ultrasounds. Adhikary reviewed and interpreted the imaging,
finding that there were “likely benign cystic lesions in [plaintiff’s]
breast,” including a “pal pable area” that was approximately six
centinmeters by four centineters in size in the left breast. Adhikary
classified the | esions as “probably benign,” and recommended t hat
plaintiff have follow up imaging performed in six nonths. Adhikary
did not conduct a biopsy. Plaintiff had follow up inmagi ng perforned
six nmonths |l ater, and defendant Katherine Wller, D.O reviewd and
interpreted the study. WIIler found “nunerous conplicated cysts,
clustered mcrocysts, and conplex cystic areas in both breasts[,] and
no suspicious |lesion was seen in either breast[].” She recomended
that plaintiff have followup imaging perfornmed in July 2014. Wller
did not conduct a biopsy. Plaintiff did not have foll ow up i mgi ng
performed in July 2014, and she was di agnosed with stage four breast
cancer during a hospital stay in May 2015. The cancer had
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net astasi zed to other parts of her body, and plaintiff’s diagnosis was
term nal

Plaintiff does not dispute that defendants nmet their initial
burden on their notion, and defendants’ sole contention on appeal is
t hat Suprene Court erred in determining that the affidavit of
plaintiff's expert raised a triable issue of fact sufficient to defeat
defendants’ notion. W reject that contention. Were, as here, a
nonnovant’s expert affidavit “squarely opposes” the affirmation of the
novi ng parties’ expert, the result is “a classic battle of the experts
that is properly left to a jury for resolution” (Bl endowski v Wese, —
AD3d — — 2018 NY Slip Op 00973, *2 [4th Dept 2018] [interna
quotation marks omtted]). This is not a case in which plaintiff’s
expert “msstate[d] the facts in the record,” nor is the affidavit
“ *vague, conclusory, [or] speculative ” (Qcchino v Fan, 151 AD3d
1870, 1871 [4th Dept 2017]; see Diaz v New York Downtown Hosp., 99
NY2d 542, 544 [2002]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

362

CA 17-01574
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IN THE MATTER OF WELLSVI LLE REALTY, LLC/ WELLSVILLE
CARE MANCR, PETI TI ONER- APPELLANT,

\% ORDER
BOARD OF ASSESSCORS AND/ OR ASSESSOR OF TOMN OF

VELLSVI LLE AND BOARD OF ASSESSMENT REVI EW
RESPONDENTS- RESPONDENTS.

HERVAN KATZ CANGEM & CLYNE, LLP, MELVILLE (JACQUELYN L. MASCETTI OF
COUNSEL), FOR PETI TI ONER- APPELLANT.

BENNETT, DI FI LI PPO & KURTZHALTS, LLP, EAST AURORA ( MAURA C. SEI BOLD OF
COUNSEL), FOR RESPONDENTS- RESPONDENTS.

Appeal from an order of the Suprene Court, Allegany County
(Terrence M Parker, A J.), entered Cctober 21, 2016 in proceedi ngs
pursuant to RPTL article 7. The order denied the petition challenging
the real property tax assessnent for the 2014-2015 tax year.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed wi thout costs for reasons stated in the decision
at Suprene Court.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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JAMES M KNI GHT, DEFENDANT- APPELLANT.

SI MON K. MOCDY, AUBURN, FOR DEFENDANT- APPELLANT.

JON E. BUDELMANN, DI STRI CT ATTORNEY, AUBURN ( AMANDA L. CASSELMAN OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Cayuga County Court (Mark H
Fandrich, A J.), rendered Septenber 22, 2015. The judgnent convicted
def endant, upon his plea of guilty, of assault in the second degree
and crimnal possession of a weapon in the third degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of assault in the second degree (Penal Law
8§ 120.05 [3]) and crim nal possession of a weapon in the third degree
(8 265.02 [1]). Defendant’s valid waiver of the right to appeal wth
respect to both the conviction and sentence enconpasses his contention
that the sentence inposed is unduly harsh and severe (see People v
Lopez, 6 NY3d 248, 255 [2006]; People v Hidal go, 91 Ny2d 733, 737
[1998]; cf. People v Maracle, 19 Ny3d 925, 928 [2012]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
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LI SA M KI SH, DEFENDANT- APPELLANT.

DAVID J. FARRUG A, PUBLI C DEFENDER, LOCKPORT (JOSEPH G FRAZI ER OF
COUNSEL), FOR DEFENDANT- APPELLANT.

CAROLI NE A. WQJTASZEK, DI STRI CT ATTORNEY, LOCKPORT ( THOVAS H. BRANDT
OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Ni agara County Court (Matthew J.
Mur phy, 111, J.), rendered March 1, 2016. The judgnment convicted
def endant, upon her plea of guilty, of attenpted pronoting prison
contraband in the first degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals from a judgnent convicting her
upon her plea of guilty of attenpted pronoting prison contraband in
the first degree (Penal Law 88 110.00, 205.25 [2]). Contrary to
defendant’s contention, the record establishes that she know ngly,
voluntarily and intelligently waived her right to appeal (see
general ly People v Lopez, 6 NY3d 248, 256 [2006]), and that valid
wai ver forecl oses any chal |l enge by defendant to the severity of the
sentence (see id. at 255; People v Hi dalgo, 91 Ny2d 733, 737 [1998];
cf. People v Maracle, 19 NY3d 925, 928 [2012]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

MATTHEW BENNETT, DEFENDANT- APPELLANT.

DANI ELLE C. W LD, PENFI ELD, FOR DEFENDANT- APPELLANT.

GREGORY J. MCCAFFREY, DI STRI CT ATTORNEY, GENESEO (JOSHUA J. TONRA OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Livingston County Court (Robert B.
Wggins, J.), rendered Novenber 10, 2015. The judgnent convicted
def endant, upon his plea of guilty, of crimnal sexual act in the
first degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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PRESENT: CENTRA, J.P., CARNI, DEJOSEPH, TROUTMAN, AND W NSLOW JJ.

IN THE MATTER OF M CHAEL BUREL AND NEW YORK
STATE CORRECTI ONAL OFFI CERS AND POLI CE BENEVOLENT
ASSCCI ATI ON, I NC., PETI TI ONERS- APPELLANTS,

\% ORDER

NEW YORK STATE OFFI CE OF MENTAL HEALTH, ANN
MARIE T. SULLIVAN, M D., COW SSI ONER, NEW YORK
STATE OFFI CE OF MENTAL HEALTH, J. LYNN HEATH,

DI RECTOR, CENTER FOR HUVAN RESOURCES MANAGEMENT
OF NEW YORK STATE OFFI CE OF MENTAL HEALTH, AND
PH LI P GRIFFI'N, ACTI NG | NTERI M EXECUTI VE

DI RECTOR, ROCHESTER PSYCHI ATRI C CENTER,
RESPONDENTS- RESPONDENTS.

LI PPES, MATHI AS, VEXLER & FRI EDVAN LLP, ALBANY (GREGORY T. MYERS OF
COUNSEL), FOR PETI TI ONERS- APPELLANTS.

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (LAURA ETLI NGER OF
COUNSEL), FOR RESPONDENTS- RESPONDENTS.

Appeal from a judgment (denoninated order) of the Suprene Court,
Monroe County (WIlliam K. Taylor, J.), entered March 23, 2017 in a
proceedi ng pursuant to CPLR article 78. The judgnent, inter alia,

di sm ssed the petition.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously affirmed w t hout costs.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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CA 16-01221
PRESENT: CENTRA, J.P., CARNI, DEJOSEPH, TROUTMAN, AND W NSLOW JJ.

JANET M HI NES, PLAI NTI FF- APPELLANT,
\% ORDER

JOSHUA J. HI NES, DEFENDANT- RESPONDENT.
(APPEAL NO. 1.)

PAUL B. WATKI NS, FAI RPORT, FOR PLAI NTI FF- APPELLANT.

TULLY RI NCKEY, PLLC, SYRACUSE (CHRI STINE F. REDFI ELD OF COUNSEL), FOR
DEFENDANT- RESPONDENT.

SCOIT A. OIS, WATERTOMN, ATTORNEY FOR THE CHI LD.

Appeal from an order of the Suprene Court, Onondaga County (Kevin
G Young, J.), entered Decenber 9, 2015. The order, anong ot her
t hi ngs, awarded defendant sole | egal custody and prinmary physica
resi dence of the subject child.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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CAF 17-00264
PRESENT: CENTRA, J.P., CARNI, DEJOSEPH, TROUTMAN, AND W NSLOW JJ.

IN THE MATTER OF JANET HI NES,
PETI TI ONER- APPELLANT- RESPONDENT,

\% ORDER
JOSHUA HI NES, RESPONDENT- RESPONDENT- APPELLANT.

IN THE MATTER OF JOSHUA HI NES,
PETI TI ONER- RESPONDENT- APPELLANT,

\Y,

JANET HI NES, RESPONDENT- APPELLANT- RESPONDENT.
(APPEAL NO. 2.)

PAUL B. WATKI NS, FAI RPORT, FOR PETI TI ONER- APPELLANT- RESPONDENT AND
RESPONDENT- APPELLANT- RESPONDENT.

TULLY RINCKEY, PLLC, SYRACUSE (CHRI STINE F. REDFI ELD OF COUNSEL), FOR
RESPONDENT- RESPONDENT- APPELLANT AND PETI TI ONER- RESPONDENT- APPELLANT.

SCOTT A OIS, WATERTOMN, ATTORNEY FOR THE CHI LD.

Appeal and cross appeal froman order of the Famly Court, GOswego
County (Janes K. Eby, J.), entered Decenber 29, 2016 in a proceedi ng
pursuant to Fam |y Court Act article 6. The order, anong other
t hi ngs, awarded respondent-petitioner sole | egal and physical custody
of the subject child.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed wi thout costs for reasons stated in the decision
at Famly Court.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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CAF 16- 01336
PRESENT: CENTRA, J.P., CARNI, DEJOSEPH, TROUTMAN, AND W NSLOW JJ.

IN THE MATTER OF SCOTT SHEPHERD,
PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER

JAM E STOCKER, RESPONDENT- RESPONDENT.

SCOIT OTl'S, ATTORNEY FOR CHI LD,
APPELLANT.

PETER J. DDA ORE O JR, UTICA FOR PETI TI ONER- APPELLANT.
SCOTIT OIS, WATERTOMAN, ATTORNEY FOR THE CHI LD, APPELLANT PRO SE

DONALD R GERACE, UTICA, FOR RESPONDENT- RESPONDENT.

Appeals froman order of the Famly Court, Lewi s County (Daniel
R King, J.), entered June 21, 2016 in a proceeding pursuant to Famly
Court Act article 6. The order denied the petition.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum I n this proceeding pursuant to Fam |y Court Act
article 6, petitioner father and the Attorney for the Child (AFC) each
appeal froman order that denied the father’s petition for perm ssion
to relocate with the subject child to the State of Al abana, and thus
for primary residency of the child. Pursuant to a prior custody and
visitation order, the father and respondent nother have joi nt custody
and joint residency of the child. Based on our review of the evidence
at the fact-finding hearing, we conclude that Family Court properly
considered the factors set forth in Matter of Tropea v Tropea (87 Ny2d
727, 740-741 [1996]) in determining that the father failed to neet his
burden of establishing by a preponderance of the evidence that the
proposed relocation is in the child s best interests (see Matter of
WIllians v Luczynski, 134 AD3d 1576, 1576 [4th Dept 2015]). The
father’s primary notivation for wanting to relocate to Al abama is
based on the fact that his parents and siblings have noved there. The
father, however, “failed to establish that the child s |ife would * be
enhanced econonically, enotionally and educationally’ by the proposed
rel ocation” (Matter of H Il v Flynn, 125 AD3d 1433, 1434 [4th Dept
2015], Iv denied 25 Ny3d 910 [2015]). Although the father asserted
that there were better job opportunities in Al abama, he failed to
establish that the jobs he had researched in that area woul d pay any
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nore than his enploynent in New York. The father also failed to
establish that the child would receive a better education in Al abama
The evi dence supports the court’s determ nation that the proposed

rel ocati on woul d have a negative inpact on the child s relationship
with the nother, as well as the nother’s relatives, who have visited
often from Pennsylvania. |In sum we conclude that the court’s

determ nation to deny the father’s relocation petition has a sound and
substantial basis in the record and therefore should not be disturbed
(see Matter of Ramrez v Vel azquez, 91 AD3d 1346, 1347 [4th Dept

2012], Iv denied 19 NY3d 802 [2012]).

The AFC contends on his appeal that the court erred in preventing
the AFC at trial fromexamning the child during the Lincoln hearing.
Upon our review of that hearing, we conclude that, despite the court’s
statenent that it would not allow the AFC to question the child, the
AFC was in fact able to question the child and elicit certain
i nformati on, and she raised no further objection. W therefore
conclude that the AFC s contention is not preserved for our review
(see generally Matter of Cark v Hawkins, 140 AD3d 1753, 1754 [4th
Dept 2016]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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CAF 16-01632
PRESENT: CENTRA, J.P., CARNI, DEJOSEPH, TROUTMAN, AND W NSLOW JJ.

IN THE MATTER OF NI CHOLAS J. KAMVEYER,
PETI TI ONER- RESPONDENT,

\% ORDER

JAM R MANGES- MERRI MAN, RESPONDENT- APPELLANT.
(APPEAL NO. 1.)

DAVI S LAW OFFI CE PLLC, OSWEQRO (STEPHANIE N. DAVIS OF COUNSEL), FOR
RESPONDENT- APPELLANT.

RUTHANNE G SANCHEZ, WATERTOMWN, FOR PETI TI ONER- RESPONDENT.

SCOTT A OIS, WATERTOMN, ATTORNEY FOR THE CHI LD.

Appeal froman order of the Fam |y Court, Jefferson County (Peter
A. Schwerzmann, A J.), entered August 8, 2016 in a proceedi ng pursuant
to Famly Court Act article 6. The order, inter alia, granted primary
physi cal custody of the subject child to petitioner.

It is hereby ORDERED that said appeal is unaninously dism ssed
wi thout costs (see Matter of Eric D. [appeal No. 1], 162 AD2d 1051,
1051 [4th Dept 1990]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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CAF 16-01633
PRESENT: CENTRA, J.P., CARNI, DEJOSEPH, TROUTMAN, AND W NSLOW JJ.

IN THE MATTER OF NI CHOLAS J. KAMVEYER,
PETI TI ONER- RESPONDENT,

\% ORDER

JAM R MANGES- MERRI MAN, RESPONDENT- APPELLANT.
(APPEAL NO. 2.)

DAVI S LAW OFFI CE PLLC, OSWEQRO (STEPHANIE N. DAVIS OF COUNSEL), FOR
RESPONDENT- APPELLANT.

RUTHANNE G SANCHEZ, WATERTOMWN, FOR PETI TI ONER- RESPONDENT.

SCOTT A OIS, WATERTOMN, ATTORNEY FOR THE CHI LD.

Appeal from an anmended order of the Famly Court, Jefferson
County (Peter A. Schwerzmann, A.J.), entered August 11, 2016 in a
proceedi ng pursuant to Fam |y Court Act article 6. The anended order,
inter alia, granted primary physical custody of the subject child to
petitioner.

It is hereby ORDERED t hat the amended order so appealed fromis
unani nously affirmed w thout costs.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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KA 13-02025
PRESENT: SM TH, J.P., CENTRA, NEMOYER CURRAN, AND TROUTMAN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

DAVI D D. HARMON, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JAMES A. HOBBS COF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (LEAH R. MERVI NE OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, Monroe County
(Francis A Affronti, J.), rendered Cctober 1, 2013. The judgnent
convi cted defendant, upon his plea of guilty, of assault in the first
degr ee.

It is hereby ORDERED t hat said appeal fromthe judgment insofar
as it inposed sentence is unani nously dism ssed (see People v Haywood,
203 AD2d 966, 966 [4th Dept 1994], |v denied 83 Ny2d 967 [1994]), and
t he judgnent is affirnmed.

Menorandum  Def endant appeals from a judgnent convicting him
upon his plea of guilty of assault in the first degree (Penal Law
8§ 120.10 [1]) arising froman incident where defendant repeatedly
stabbed the victimafter an argunent during which the victimspat in
his face. Defendant contends that his plea was not know ngly,
voluntarily and intelligently entered because Suprene Court should
have confirnmed that defendant was aware of and wai ving any potentia
def enses based on his nental health and nental state at the tine of
the crime. Defendant failed to nove to withdraw the plea or to vacate
t he judgnent of conviction on that ground and thus failed to preserve
his contention for our review (see People v Briggs, 115 AD3d 1245,
1246 [4th Dept 2014], |v denied 23 NY3d 1018 [2014]). This case does
not fall within the rare exception to the preservation rule set forth
in People v Lopez (71 Ny2d 662, 666 [1988]). To the extent that
def endant contends that his statement during the plea colloquy that he
“lost it” before stabbing the victimcasts significant doubt upon his
guilt, the record shows that the court conducted a further inquiry to
ensure that defendant’s plea was knowi ng and voluntary, i.e., the
court ensured that defendant knew what he was doing at the tine, that
he was aware that he had possession of the knife, and that he
intentionally stabbed the victim (see Briggs, 115 AD3d at 1246). To
the extent that defendant relies on defense counsel’s comments at
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sent enci ng regardi ng defendant’ s nmental health, we conclude that the
court had no duty to conduct a further inquiry based on those comments
(see People v Vogt, 150 AD3d 1704, 1705 [4th Dept 2017]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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KA 16- 00443
PRESENT: SM TH, J.P., CENTRA, NEMOYER CURRAN, AND TROUTMAN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

MARK L. BURDI CK, 11, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALO, INC. (M CHAEL S. DEAL OF COUNSEL),
FOR DEFENDANT- APPELLANT.

LORI PETTIT RIEMAN, DI STRICT ATTORNEY, LITTLE VALLEY, FOR RESPONDENT.

Appeal from a judgnment of the Cattaraugus County Court (Ronald D
Ploetz, J.), rendered January 25, 2016. The judgnent convicted
def endant, upon his plea of guilty, of assault in the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty, of assault in the second degree (Penal Law
8§ 120.05 [2]). Contrary to defendant’s contention, the record
establishes that his waiver of his right to appeal was know ng,
intelligent and voluntary (see generally People v Lopez, 6 NY3d 248,
256 [2006]). Defendant’s valid waiver of the right to appea
forecl oses his challenge to the severity of the sentence (see id. at
255) .

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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KA 15-01776
PRESENT: SM TH, J.P., CENTRA, NEMOYER, CURRAN, AND TROUTMAN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

DENNIS R, JR, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SOCI ETY, SYRACUSE (KRI STEN N. MCDERMOTT OF
COUNSEL), FOR DEFENDANT- APPELLANT.

W LLI AM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (JAMES P. MAXWELL
OF COUNSEL), FOR RESPONDENT.

Appeal from an adjudication of the Suprene Court, Onondaga County
(John J. Brunetti, A J.), rendered February 23, 2015. The
adj udi cati on convicted defendant, upon his plea of guilty, of robbery
in the first degree as a youthful offender.

It is hereby ORDERED t hat the adjudication so appealed fromis
unani nously nodified on the |aw by vacating the surcharge and crine
victim assistance fee and as nodified the adjudication is affirned.

Menorandum  Def endant appeals froma yout hful offender
adj udi cati on based upon his plea of guilty of robbery in the first
degree (Penal Law 8 160.15 [4]). As the People correctly concede, the
surcharge and crinme victimassistance fee inposed nust be vacated
because defendant was a juvenile offender (see Penal Law 88 60.00 [2];
60. 10; People v Stunp, 100 AD3d 1457, 1458 [4th Dept 2012], |v denied
20 NY3d 1104 [2013]). We therefore nodify the adjudication
accordingly. Contrary to defendant’s further contention, the sentence
is not unduly harsh or severe.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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CA 17-01867
PRESENT: SM TH, J.P., CENTRA, NEMOYER CURRAN, AND TROUTMAN, JJ.

RUSSELL ANTHONY CRONI N, CLAI MANT- APPELLANT,
\% ORDER

STATE OF NEW YORK, DEFENDANT- RESPONDENT.

RENE MYATT, HOLLI'S, FOR CLAI MANT- APPELLANT.

ERI C T. SCHNEI DERVAN, ATTORNEY CENERAL, ALBANY ( KATHLEEN M TREASURE
OF COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Court of O ains (Renee Forgensi
Mnarik, J.), entered January 3, 2017. The order denied the notion of
claimant for leave to file a late notice of claim

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs for reasons stated in the decision
at the Court of C ains.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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CA 17-01760
PRESENT: SM TH, J.P., CENTRA, NEMOYER CURRAN, AND TROUTMAN, JJ.

JEREM AH G CULLEN, PLAI NTI FF- RESPONDENT,
\% MVEMORANDUM AND ORDER

CHAD GERALD RI DER, DEFENDANT- APPELLANT.

Gl G AN, WASHBURN & CLI NTON, COOPERSTOWN ( EDWARD GOZI G AN OF
COUNSEL), FOR DEFENDANT- APPELLANT.

CHERUNDOLO LAW FI RM PLLC, SYRACUSE (J. PATRI CK LANNON OF COUNSEL),
FOR PLAI NTI FF- RESPONDENT.

Appeal from an anended order of the Suprene Court, Oneida County
(Patrick F. MacRae, J.), entered May 5, 2017. The anmended order,
anong ot her things, denied defendant’s notion for sumrary judgnent
dism ssing plaintiff’s conplaint.

It is hereby ORDERED t hat the amended order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Plaintiff comrenced this action seeking damages for
injuries that he sustained when the notorcycle he was riding collided
with a vehicle driven by defendant. Contrary to defendant’s
contention, Supreme Court properly denied his notion for summary
judgnent dism ssing the conplaint. Defendant failed to neet his
initial burden of establishing as a matter of [aw that he was free
fromnegligence and that plaintiff’s conduct was the sole proximte
cause of the accident (see generally Alvarez v Prospect Hosp., 68 Ny2d
320, 324 [1986]). Based on defendant’s own deposition testinony, we
conclude that there is a triable issue of fact whether defendant
“observe[d] that which there was to be seen,” and thus whet her
def endant was “negligent in failing to look or in not |ooking
carefully” at the time of the accident (1A NY PJI3d 2:77.1 at 484
[ 2018] ; see generally Regdos v City of Buffalo, 132 AD3d 1343, 1344
[4th Dept 2015]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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CA 16-01648
PRESENT: SM TH, J.P., CENTRA, NEMOYER CURRAN, AND TROUTMAN, JJ.

IN THE MATTER OF STEVEN |. GOLDSTEIN, AS

GENERAL DI RECTOR AND CHI EF EXECUTI VE OFFI CER

OF STRONG MEMCRI AL HGSPI TAL, PETI TI ONER,

REGARDI NG THE APPO NTMENT OF A GUARDI AN FOR

W LLI E COMNMRT, ALSO KNOMW AS W LLI E COMRT, SR,

AN | NCAPACI TATED PERSQN, DECEASED.
----------------------------------------------- ORDER
TERLESA COMRT, APPELLANT;

CATHOLI C CHARI TI ES OF THE DI OCESE OF ROCHESTER,
DA NG BUSI NESS AS CATHOLI C FAM LY CENTER, AS
GUARDI AN OF W LLI E COMRT, ALSO KNOMN AS WLLIE
COMRT, SR, AN | NCAPACI TATED PERSON, AND
DUTCHER & ZATKOWBKY, RESPONDENTS.

TERLESA COMART, APPELLANT PRO SE.

DUTCHER & ZATKOWBKY, ROCHESTER ( YOLANDA RI OS OF COUNSEL), FOR
RESPONDENTS.

Appeal from an order of the Suprenme Court, Monroe County (Evelyn
Frazee, J.), entered Septenber 2, 2016. The order, inter alia, denied
the notion of Terlesa Cowart for the inposition of sanctions.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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CA 17-01830
PRESENT: SM TH, J.P., CENTRA, NEMOYER CURRAN, AND TROUTMAN, JJ.

DERRI CK PERKI NS AND HELENA PERKI NS,
PLAI NTI FFS- RESPONDENTS,

\% ORDER
UPSTATE ORTHOPEDI CS, LLP, DANIEL M

DEVARTI NI, P. A, DEFENDANTS- APPELLANTS,
ET AL., DEFENDANTS.

SUGARMAN LAW FI RM LLP, SYRACUSE ( DANI ELLE M KALAJUNAS FOGEL OF
COUNSEL), FOR DEFENDANTS- APPELLANTS.

VEEI SBERG & ZUKHER, PLLC, SYRACUSE (DAVID E. ZUKHER OF COUNSEL), FOR
PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprenme Court, Onondaga County
(Anthony J. Paris, J.), entered July 11, 2017. The order, anong ot her
t hi ngs, denied the notion of defendants Daniel M DeMartini, P.A , and
Upstate Orthopedics, LLP, for summary judgnent dism ssing the
conpl ai nt agai nst them

Now, upon the stipulation of discontinuance signed by the
attorneys for the parties on February 28, 2018, and filed in the
Onondaga County Clerk’s Ofice on March 2, 2018,

It is hereby ORDERED t hat said appeal is unaninmously disn ssed
Wi t hout costs upon stipul ation.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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KA 13-00204
PRESENT: SM TH, J.P., CENTRA, NEMOYER CURRAN, AND TROUTMAN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

CLARENCE E. COOPER, |11, DEFENDANT-APPELLANT.

DAVI SON LAW CFFI CE, PLLC, CANANDAI GUA ( MARK C. DAVI SON OF COUNSEL),
FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (JOSEPH R PLUKAS OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, Monroe County
(Robert B. Wggins, A J.), rendered March 18, 2009. The judgment
convi cted defendant, upon a jury verdict, of burglary in the second
degree, attenpted burglary in the second degree and attenpted petit
| ar ceny.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously reversed on the law and a new trial is granted.

Menor andum  Def endant appeals from a judgnent convicting him
after a jury trial of, inter alia, burglary in the second degree
(Penal Law 8 140.25 [2]). As the People correctly concede, reversa
is required. The record establishes that defendant was excluded from
Suprene Court’s Sandoval conference (see generally People v Dokes, 79
NY2d 656, 662 [1992]) and, because “[t]he court’s Sandoval ruling in
this case was not wholly favorable to defendant, . . . ‘it cannot be
said that defendant’s presence at the hearing woul d have been
superfluous’ ” (People v Gardner, 144 AD3d 1546, 1547 [4th Dept 2016];
see generally People v CGdiat, 82 Ny2d 872, 874 [1993]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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CAF 16-01635
PRESENT: WHALEN, P.J., SM TH, PERADOTTO, CARNI, AND DEJCSEPH, JJ.

IN THE MATTER OF JEANNA CHEBAT,
PETI TI ONER- APPELLANT,

\% ORDER
CHRI STOPHER TODD M LLER, RESPONDENT- RESPONDENT.

IN THE MATTER OF CHRI STOPHER TODD M LLER,
PETI TI ONER- RESPONDENT,

\Y,

JEANNA CHEBAT, RESPONDENT- APPELLANT.

WLLI AM D. BRODERI CK, JR, ELMA, FOR PETI TI ONER- APPELLANT AND
RESPONDENT- APPELLANT.

NCRA B. ROBSHAW W LLI AMSVI LLE, ATTORNEY FOR THE CHI LD.

Appeal froman order of the Famly Court, Erie County (Mary G
Carney, J.), entered July 19, 2016 in a proceeding pursuant to Famly
Court Act article 6. The order, inter alia, awarded the parties joint
| egal custody and respondent-petitioner primary physical custody of
t he subject child.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed wi thout costs for reasons stated in the decision
at Famly Court.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court
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CA 17-01826
PRESENT: WHALEN, P.J., SM TH, PERADOTTO, CARNI, AND DEJCSEPH, JJ.

HENDERSON HARBOR MARI NERS' MARI NA, | NC., AND
MARLA COHEN, PLAI NTI FFS- RESPONDENTS,

\% ORDER

I.F.S. LISBON, ET AL., DEFENDANTS,
AND UPSTATE NATI ONAL BANK, DEFENDANT- APPELLANT.

BARCLAY DAMON LLP, SYRACUSE (ALAN R PETERVMAN OF COUNSEL), FOR
DEFENDANT- APPELLANT.

AVDURSKY, PELKY, FENNELL AND WALLEN, P.C., OSWEGO (TI MOTHY J. FENNELL
OF COUNSEL), FOR PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprenme Court, Onondaga County
(Anthony J. Paris, J.), dated January 6, 2017. The order, anobng other
things, denied in part the notion of defendant Upstate National Bank
for summary judgnent.

It is hereby ORDERED t hat said appeal is unaninmously dism ssed
wi t hout costs (see Hughes v Nussbauner, C arke & Vel zy, 140 AD2d 988,
988 [4th Dept 1988]; Chase Manhattan Bank, N A. v Roberts & Roberts,
63 AD2d 566, 567 [1lst Dept 1978]; see also CPLR 5501 [a] [1]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court



MOTI ON NO. (476/01) KA 00-01851. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V RAMONE TOLBERT, DEFENDANT- APPELLANT. -- Mdtion for wit of
error coram nobis denied. PRESENT: SMTH, J.P., CARN, LINDLEY, DEJOSEPH,

WNSLOW JJ. (Filed Mar. 16, 2018.)

MOTI ON NO. (986/06) KA 06-00506. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V M KE FELI X, DEFENDANT- APPELLANT. -- Mdtion for wit of error
coram nobi s deni ed. PRESENT: SM TH, J.P., CENTRA, CARN, LI NDLEY,

DEJOSEPH, JJ. (Filed Mar. 16, 2018.)

MOTI ON NO. (1573/07) KA 05-00983. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V JAMES F. CAHI LL, |11, DEFENDANT-APPELLANT. -- Modtion for wit
of error coram nobis deni ed. PRESENT: WHALEN, P.J., SM TH, PERADOITO,

LI NDLEY, CURRAN, JJ. (Filed Mar. 16, 2018.)

MOTI ON NO. (401/10) KA 09-02116. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V EDWARD CARRASQUI LLO, DEFENDANT- APPELLANT. -- Motion for wit
of error coram nobis deni ed. PRESENT: WHALEN, P.J., LINDLEY, NEMOYER,

CURRAN, WNSLOW JJ. (Filed Mar. 16, 2018.)

MOTI ON NO (1155/12) KA 10-00517. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V FRANK GARCI A, DEFENDANT- APPELLANT. -- Motion for reargumnent
deni ed. PRESENT: WHALEN, P.J., CENTRA, PERADOTTO CURRAN, TROUTMAN, JJ.

(Filed Mar. 16, 2018.)



MOTI ON NO. (249/17) TP 16-01478. -- IN THE MATTER OF M CHAEL LAFFERTY,

PETI TI ONER, V ANTHONY ANNUCCI , ACTI NG COW SSI ONER, NEW YORK STATE
DEPARTMENT OF CORRECTI ONS AND COVMUNI TY SUPERVI SI ON, RESPONDENT. -- Motion
for renewal and reconsideration denied. PRESENT: SMTH, J.P., CARN,

NEMOYER, CURRAN, AND TROUTMAN, JJ. (Filed Mar. 16, 2018.)

MOTI ON NO. (944/17) KA 14-00643. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V JEFFREY J. TERBORG DEFENDANT- APPELLANT. -- Mbdtion for
reargunent and reconsideration denied. PRESENT: WHALEN, P.J., SMTH,

CENTRA, PERADOTTO, AND CARNI, JJ. (Filed Mar. 16, 2018.)

MOTI ON NO. (1119/17) CA 16-02179. -- EUNICE M CARACAUS,

PLAI NTI FF- RESPONDENT, V CONI FER CENTRAL SQUARE ASSCCI ATES,

DEFENDANT- APPELLANT. (APPEAL NO 1.) -- Mdtion for reargunent or |eave to
appeal to the Court of Appeals denied. PRESENT: CENTRA, J.P., PERADOITO,

NEMOYER, TROUTMAN, AND WNSLOW JJ. (Filed Mar. 16, 2018.)

MOTI ON NO. (1120/17) CA 17-00135. -- EUNICE M CARACAUS,

PLAI NTI FF- RESPONDENT, V CONI FER CENTRAL SQUARE ASSCCI ATES,

DEFENDANT- APPELLANT. (APPEAL NO 2.) -- Modtion for reargunent or |eave to
appeal to the Court of Appeals denied. PRESENT: CENTRA, J.P., PERADOITO,

NEMOYER, TROUTMAN, AND WNSLOW JJ. (Filed Mar. 16, 2018.)

MOTI ON NO. (1191/17) CA 17-00681. -- BEVERLY BRADLEY, AS GUARDI AN OF THE

2



PERSON AND PROPERTY OF RHOEMEL LAMPKIN, AND BEVERLY BRADLEY, | NDI VI DUALLY,
PLAI NTI FF- RESPONDENT, V RAMESH KONAKANCHI , D. O, DEFENDANT- APPELLANT, ET
AL., DEFENDANT. -- Motion for |eave to appeal to the Court of Appeals
denied. PRESENT: SMTH, J.P., PERADOITO DEJOSEPH, NEMOYER, AND CURRAN,

JJ. (Filed Mar. 16, 2018.)

MOTI ON NO. (1224/17) TP 17-00672. -- I N THE MATTER OF LEROY JOHNSON,

PETI TI ONER, V STEWART ECKERT, SUPERI NTENDENT, WENDE CORRECTI ONAL FACI LI TY,
RESPONDENT. -- Motion for renewal of or, in the alternative, l|eave to
appeal to the Court of Appeals denied. PRESENT: CENTRA, J.P., PERADOTTO,

LI NDLEY, NEMOYER, AND TROUTMAN, JJ. (Filed Mar. 16, 2018.)

MOTI ON NO. (1346/17) CA 17-00075. -- ESSEX | NSURANCE COVPANY,

PLAI NTI FF- RESPONDENT, V NDC REALTY, | NC., DEFENDANT, AND SCOIT LI GER,
DEFENDANT- APPELLANT. -- Mdtion for |eave to appeal to the Court of Appeals
deni ed. PRESENT: WHALEN, P.J., PERADOITO, DEJOSEPH, NEMOYER, AND

TROUTMAN, JJ. (Filed Mar. 16, 2018.)

MOTI ON NO. (1475/17) KAH 17-00488. -- THE PEOPLE OF THE STATE OF NEW YORK
EX REL. TREVOR FREDERI CK, PETI Tl ONER- APPELLANT, V SUPERI NTENDENT, AUBURN
CORRECTI ONAL FACI LI TY, RESPONDENT- RESPONDENT. -- Mdtion for |eave to appeal
to the Court of Appeals denied. PRESENT: WHALEN, P.J., SM TH, CARN,

TROUTMVAN, AND W NSLOW JJ. (Filed Mar. 16, 2018.)



MOTI ON NO. (1538/17) CA 17-00378. -- HONGXI NG YI N, CLAI MANT- APPELLANT, V
STATE OF NEW YORK, DEFENDANT- RESPONDENT. (CLAIM NO. 119163.) -- Mdtion for
reargunment denied. PRESENT: SMTH, J.P., CARNI, DEJOSEPH, NEMOYER, AND

CURRAN, JJ. (Filed Mar. 16, 2018.)
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